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CHAP.  XXVII. 

OfJSttatet  upon  Condition. 

^ATtfRi  of  conditions,  page  1,  2.  The  different 
kinds  of  conditions,  2.  3.  Conditions  in  deed, 
3,1L  Bj  what  words  created,  4.  Effect  of 
the  words  u  Sub  conditioned  ib.  Proviso,  ib. 
Its  quod,  5.  Quod  si  contingat,  ib.  Diversity 
between  quod  si  contingat,  and  other  words  of 
condition,  6.  Si,  and  Pro,  7.  Less  precise 
)  words  of  condition,  sufficient  in  the  king's 
case,  in  wills,  and  leases  for  years,  8.  II. 
What  shall  be  a  good  condition,  or  not,  9. 
Condition  precedent,  to  enlarge  an  estate, 
when  gftod,  10,  1 1.  On  lease  for  years,  con- 
ditional to  have  fee,  and  livery  thereupon, 
whether  a  fee  conditional  passes  ?  11  to  17. 
Condition  precedent  being  uncertain,  no  es- 
tate can  arise,  18.  So  if  it  become  impossible, 
though  by  act  of  the  lessor,  ib.  Condition 
subsequent  becoming  impossible  by  act  of  the 
feoffor,  the  estate  is  absolute,  ib.  So  if  by  act 
of  God,  19,  20.  Impossible  conditions.  Diver- 
shy  herein  between  a  condition  annexed  to  a 
feoffment,  and  a  condition  in  a  bond,  being 
executory,  22,  23.  Illegal  conditions.  Con- 
dition to  do  a  thing  malum  in  se,  in  a  bond,  the 
bond  is  void,  23.  In  a  feoffment,  the  estate 
is  absolute,  23,  24.  Secus  as  to  a  condition 
m  a  bond  merely  against  some  maxim  of  law, 
35.    Repugnant  conditions,  26.    Condition 


not  to  alien,  on  a  conveyance  in  fee,  void,  ib. 
Secus  where  it  is  annexed  to  a  collateral  thing, 
27.  Or  is  restrictive  of  alienation  to  a  particu- 
lar person  only,  ib.  Or  in  case  of  alienations 
prohibited  by  law,  ib.  Condition  not  to  alien 
on  a  gift  in  tail  good  as  to  alienations  working 
a  discontinuance,  28,  29.  Secus  as  to  a 
common  recovery,  30,  31.  On  gift  in  tail 
with  remainder  in  fee,  condition  not  to  alien 
good  as  to  the  intail  only,  32.  Condition  to 
re-enter  on  discontinuance  of  intail  and  death 
of  issue,  good,  ib.  III.  Mortgage,  33.  Origin 
of  the  term,  34.  The  different  kinds  of  mort- 
gage, 34  to  37.  IV.  Condition,  how  to  be 
performed,  38.  In  respect  of  the  person  to 
perform  the  same,  38,  39.  On  mortgagor's 
death  before  day  of  payment,  his  heir  may 
perform  the  condition,  40, 1 ;  or  his  executors, 
&c.  42.  Secus  as  to  a  stranger,  43.  Unless 
the  heir  be  an  idiot,  ib.  '  Condition  to  have 
fee  on  payment  of  money  by  a  day  certain, 
may  be  performed  by  the  feoffee's  alienee,  44  ; 
or  by  the  first  feoffee,  ib.  But  where  no  day 
of  payment  is  appointed,  on  mortgagor's  death 
his  heir  cannot  perform  the  condition,  45.  In 
respect  of  time.  No  time  being  limited,  feoffor 
has  during  life  to  perform  the  condition,  ib. 
Secus  in  the  case  of  bonds,  ib. ;  or  where  the 
condition  is  to  be  performed  to  a  stranger,  46. 
In  respect  of  place.  Condition  to  pay  a  sum 
in  gross,  no  place  being  appointed,  must  be 
performed  to  the  feoffee  in  person,  47,  48. 
Secus  in  the  case  of  a  rent,  49,  or  if  the  feof- 
fee be  out  of  the  kingdom,  ib. :  or  if  the  condi- 
tion be  to  deliver  a  thing  ponderous,  50,  or 
to  make  a  feoffment,  ib.  But  where  a  certain 
place  is  appointed,  condition  must  be  perform- 
ed there,  ib.  Though  it  may  be  performed  in 
another  place,  by  consent,  51.  Where  the 
place  is  certain,  and  the  time  uncertain,  notice 
of  performance  must  be  given,  52.  In  respect 
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of  the  person  to  whom  it  is  to  be  performed. 
Mortgage  money  to  be  paid  to  the  executors, 
and  not  to  the  heir,  52,  3,  4.  Secus  if  it  be 
expressly  payable  to  the  heir,  55.  In  what 
cases  the  mortgagor  has  election  to  pay  either 
to  the  executors  or  heir,  56,  or  either  to  the  first 
mortgagee  or  his  assignee,  57.  V.  What  shall 
be  a  sufficient  performance.  Condition  must 
be  performed  bona  fide,  58.  When  consisting 
of  divers  parts  in  the  conjunctive,  both  to  be 
performed,  ib.  Secus,  if  in  the  disjunctive,  59. 
Condition  in  the  conjunctive  and  disjunctive, 
to  be  taken  wholly  in  the  disjunctive,  ib. 
Condition  to  create  an  estate,  if  performed  as 
near  to  the  intent  as  possible,  sufficient,  ib. 
Secus  as  to  a  condition  to  defeat  an  estate,  59, 
65.  On  condition  for  payment  of  money,  ac- 
ceptance of  a  collateral  thing  sufficient,  66. 
But  not  e  converso,  ib.,  or  where  the  condition 
is  to  be  performed  to  a  stranger,  67.  Accept- 
ance of  a  less  sum  at  the  day,  no  performance, 
ib.  Secus  as  to  an  acquittance  by  deed,  ib. ; 
or  where  it  is  paid  and  accepted  before  the  day, 
ib.  Tender  and  refusal,  a  sufficient  discharge, 
.  68.  Secus  where  the  condition  is  to  be  per- 
formed to  a  stranger,  dec  ib.  What  money 
may  be  tendered,  and  how,  69,  70.  On  tender 
and  refusal,  the  feoffee  is  without  remedy,  71. 
Secus  in  the  case  of  bonds,  72,  or  where  the 
mortgage  was  for  a  precedent  debt,  73,  74. 
VI.  What  shall  be  a  breach  of  condition, 
75.  Condition  broken  by  a  disability  to  per- 
form, ib. ;  or  to  perform  in  the  same  plight,  76  ; 
though  the  disability  be  afterwards  removed, 
77.  Secus  as  to  a  disability  on  the  part  of 
the  feoffor,  77  to  79 ;  or  where  the  act  (other- 
wise causing  a  disability)  is  done  during  dis- 
seisin, 80.  VII.  Who  may  take  advantage  of 
a  condition  broken,  ib.  Re-entry  may  be  re- 
served to,  and  be  made  by  the  feoffor  and  his 
heirs  only,  81  to  84 ;  and  not  by  a  stranger,  84. 
Nor  (at  common  law)  by  assignees  in  deed, 
85,  or  in  law,  85.  Secus  as  to  the  successors 
of  a  bishop,  &c  86  ;  or  executors,  in,  respect 
of  leasehold  estates,  ib. ;  or  as  to  a  stranger,  in 
case  of  limitations,  ib. ;  or  of  a  condition  to 
make  void  a  lease  for  years,  87 ;  or  as  to  a 
condition  in  law,  88.  Construction  of  the 
stat  32  M.  8.  c  34,  89.  Who  entitled  to  en- 
ter as  assignees  within  this  statute,  or  not,  90. 
VIII.  Circumstances  requisite  to  entitle  a  par- 
ty to  take  advantage  of  a  condition  broken, 
91.  Demand.  When  necessary,  92;  where 
to  be  made,  93 ;  and  at  what  time,  94.  Entry 
or  claim,  95.  Exceptions  to  the  rule  requir- 
ing entry,  96.  IX.  On  entry  for  condition 
broken,  the  party  is  seised  in  his  former  estate, 
97.  Exceptions  to  this  rule;  in  respect  of 
impossibility,  ib. ;  or  of  necessity,  98 ;  or  as 
to  some  collateral  qualities,  ib. ;  or  in  case  of 
a  special  condition  to  enter  and  hold  till 
payment,  100, 1.  X.  What  shall  be  a  dis- 
pensation of  a  forfeiture,  102.  XI.  Pleading 
conditions  in  deed.  In  pleading  condition  to 
defeat  an  estate  of  freehold,  the  party  must 


show  forth  the  deed  under  seal,  103.  Ex- 
ceptions to  this  rule :  where  the  party  pleading 
is  a  stranger,  ib.  (except  where  the  deed  be- 
longs to  him,)  104,  or  where  the  estate  is  ex- 
ecuted, ib. ;  or  where  the  showing  is  hindered 
by  the  other  party,  105.  In  action  by  lessee 
for  life  against  lessor,  who  had  entered  for 
breach  of  a  parol  condition,  defendant's  not 
showing  deed  aided  by  verdict,  106, 108 ;  but 
if  lessee  re-enters,  and,  in  bar  to  an  action  by 
lessor,  pleads  the  lease  made  by  plaintiff,  and 
the  reversion  in  him,  lessor  is  without  remedy, 
108.  Where  the  feoffor  may  plead  a  condition 
contained  in  a  deed  poll,  109  to  113.  Con- 
ditions in  law,  113.  Definition  of  a  condition 
in  law,  ib.  The  different  kinds  of  conditions 
in  law,  114, 115.  Diversity  between  a  condi- 
tion in  law  founded  on  skill,  and  other  con- 
ditions in  law,  116.  Condition  in  law  by 
statute  giving  a  recovery,  stronger  than  other 
'  conditions  in  law,  ib.  On  breach  of  a  condi- 
tion in  law,  precedent  charges  not  avoided, 
117.  Devise  of  lands  to  an  executor  to  be 
sold,  a  condition  in  law,  117,  118, 119.  Li- 
mitations. Effect  of  the  words,  Durante,  1 20, 
Dum,  121,  Dummodo,  ib.,  Quamdiu,  dtc  ib. 
Limitations  may  be  pleaded  without  deed,  ib. 
Defeasance.  Estate  executed,  not  defeasible 
by  a  subsequent  deed  of  defeasance,  122. 
Secus  as  to  things  executory,  123.  Powers 
of  revocation,  ib.  On  revocation  of  uses,  cove- 
nanter seised  in  fee  without  entry  or  claim, 
124.  May  revoke  part  of  the  uses  at  one  time, 
and  part  at  another,  ib.  On  alienation  of  part, 
the  power  extinct  for  part  only ;  on  alienation 
of  the  whole,  all  the  power  extinct,  ib.  Secus 
in  the  case  of  a  power  without  interest,  ib. 
New  uses  may  be  limited  by  the  same  con- 
veyance revoking  the  old,  ib.  Powers  of  re- 
vocation to  be  construed  favourably,  124, 125. 


CHAP.  XXVIII. 
Of  Estates  in  Remainder  and  Reversion. 


Definition  of  a  remainder,  126.  On  lease  for 
years,  remainder  for  life,  &c.  livery  of  seisin 
necessary,  127.  Regularly  remainder  should 
vest  at  the  time  the  particular  estate  is  created, 
ib.  But  a  contingent  remainder  is  good,  if  it 
take  effect  during  the  particular  estate,  128  to 
1 32.  On  particular  estate  being  defeated,  the 
remainder  also  defeated,  133,  134.  But  a  re- 
mainder vested  by  good  title  may  be  good, 
though  the  particular  estate  be  defeasible,  135; 
or  become  in  abeyance,  136 ;  or  suspended,  ib. 
A  remainder  may  vest  at  the  instant  the  par- 
ticular estate  determines,  137.  Definition  of 
a  reversion,  138, 139.  Reversion  remains  in 
the  feoffor,  after  gift  in  tail,  &c  140 ;  or  after 
an  extent  by  statute  merchant,  &c.  141 ;  or 
where  an  use  after  divers  particular  estates,  is 
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limited  to  the  feoffor's  right  heirs,  ib.;  or 
where  a  man  makes  a  gift  in  tail  remainder  to 
his  right  heirs,  142 ;  or  to  the  heirs  male  of  his 
body,  ib.  On  feoffment  to  use  of  feoffor  in  tail 
and  of  feoffee  in  fee  the  feoffee  has  a  remainder, 
and  not  a  reversion,  ib.  On  feoffment  to  uses 
without  consideration,  the  use  undisposed  of 
reverts  to  the  feoffor,  as  his  ancient  use,  143. 
And  where  the  ancestor  takes  an  estate  of 
freehold,  a  limitation  after,  in  the  same  con- 
veyance, to  his  heirs,  vests  in  himself,  143  to 
151.  Reversion,  why  said  to  be  expectant  on 
the  particular  estate,  151.  Incidents  to  a  re- 
version, 152. 


CHAP.  XXIX. 
Of  the  Title  to  Thing*  Real  by  Deicent. 


Definition  of  a  right,  153 ;  title,  154 ;  and  inter- 
est, 155.  Right  of  property  and  right  of  pos- 
session distinguished,  ib.  Union  of  right  of 
property  and  right  of  possession,  a  complete 
title,  155.  Of  descent,  156.  Nature  of  de- 
scent, ib.  How  it  differs  from  descent  in  the 
civil  law,  ib.  Degrees  of  consanguinity,  how 
computed,  1 57.  Difference  between  the  canon 
and  civil  law  as  to  the  collateral  line,  158. 
Rules  of  descent.  I.  To  the  next  of  blood, 
159.  The  lineal  line  preferred  to  the  collate- 
ral line,  160.  "  Next  of  blood,"  intended  of 
the  next  jure  representationis,  161.  Diversity 
herein  in  the  case  of  purchase,  ib.  Exclusion 
of  lineal  ascent ;  the  father,  though  next  of 
Mood,  not  inheritable  to  his  son's  estate,  162 ; 
unless  he  claim  by  collateral  descent,  as  heir 
to  his  son's  uncle,  162,  3 ;  who,  to  entitle  the 
father  to  inherit,  must  have  been  last  seised  of 
the  actual  freehold,  164, 5.  Diversity  herein 
in  the  case  of  purchase,  166.  Descent  to  an 
heir,  may  be  defeated  by  the  birth  of  a  pos- 
thumous heir  nearer  of  blood,  ib.  II.  To  the 
most  worthy  of  blood,  ib.  Preference  of  male 
heirs  over  heirs  female ;  heirs  on  the  part  of 
the  lather  shall  inherit  before  heirs  on  the  part 
of  the  mother,  167.  But  the  heir  must  be  of 
the  blood  of  the  first  purchaser,  168;  and 
therefore  where  lands  descend  from  the 
mother,  the  heirs  ex  parte  materna  shall  in- 
herit, 169 ;  and  e  converso,  ib.  What  shall 
bea  purchase  and  break  the  descent,  so  as  to 
entitle  die  paternal  heir  to  a  preference  over 
the  maternal  heir,  or  not,  1 70  to  174.  Right 
of  primogeniture,  ib.  Exclusion  of  the  half 
Mood,  176.  Rule  of  possessio  fratris,  177. 
In  what  cases  it  holds,  177,  8.  What  seisin 
is  necessary,  1 79.  Where  the  sister  shall  in- 
herit though  there  was  no  entry,  179,  180. 
Entry  in  part  sufficient,  181.  Seisin  also  re- 
quisite in  the  case  of  incorporeal  heredita- 
ments, 182.  The  seisin  being  defeated,  pos- 
sessio fratris  fail*,  182,  3. 


CHAP.  XXX. 

Of  Title  by  JPurchaee  and  by  Etcheat. 

Definition  of  purchase,  184.  The  different  kinds 
185,  6.  The  word  "  inheritance"  applicable 
to  inheritable  property  acquired  by  purchase, 
as  well  as  by  descent,  186,  7.  Definition  of 
escheat,  188.  Escheat  arises  either  by  the 
attainder  of  the  tenant,  ib. ;  or  by  his  death 
without  heirs,  189.  Persons  incapable  of  be- 
ing heirs,  190.  A  monster,  ib.  A  bastard,  ib. 
An  alien,  191.  Though  made  denizen  by  let- 
ters patent,  yet  he  cannot  inherit :  secus  if  he 
be  naturalized,  ib.  A  person  attainted,  192. 
Though  pardoned  by  letters  patent,  yet  he 
cannot  inherit,  ib. ;  secus  as  to  a  pardon  by 
act  of  parliament,  ib.  Attainder  of  the  father 
no  bar  to  collateral  descent  between  the  sons, 
192,  3.  To  whom  lands  escheat,  194.  On 
attainder  for  outlawry  in  an  appeal,  the 
escheat  has  not  relation  to  the  time  of  the  of- 
fence committed,  so  as  to  avoid  mesne  con- 
veyances: secus  as  to  an  indictment,  196. 
Of  the  office  of  escheator,  196,  7. 


CHAP.  XXXL 

Of  Title  by  Preecripti* 


Definition  of  prescription,  198.  Prescription  in 
the  person,  and  in  the  estate,  ib.  How  a 
prescription  diners  from  a  custom,  ib.  Cir- 
cumstances necessary  to  a  good  prescription, 
199. — Continued  usage,  ib.  Time  out  of 
mind,  ib.  .  Prescription  against  another  pre- 
scription, void,  ib.  What  things  may  be 
claimed  by,  prescription,  or  not,  200.  How  a 
title  by  prescription  may  be  lost,  201.  Pre- 
scription not  destroyed  by  interruption  in  the 
possession  only,  ib.;  secus  as  to  interruption 
in  the  right,  201/2.  How  pleaded,  208.  For 
things  that  lie  in  grant,  a  man  cannot  pre- 
scribe in  a  que  estate,  but  only  in  him  and 
his  ancestors,  ib.  Secus  as  to  things  regar- 
dant or  appendant  to  a  manor,  dec  ib. ;  or  as 
to  things  in  grant,  where  the  que  estate  is 
pleaded  in  another,  204 ;  or  where  the  things 
in  grant  is  but  a  conveyance  to  the  thing 
claimed  by  prescription,  204.  Of  what  estats 
a  que  estate  may  be  pleaded,  and  by  and  in 
whom  it  must  be  alleged,  ib. 


CHAP.  xxxn. 

Of  Title  by  Forfeiture. 


Definition  of  forfeiture,  206.  L  By  matter  in 
pais,  ib.  Alienation  by  matter  in  pais  for  a 
greater  estate  lhan  the  tenant  has,  operates  as 
a  forfeiture,  ib.    Secus  as  to  things  in  grant, 
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if  aliened  by  deed,  207.  II.  By  matter  of  re- 
cord, ib ;  as  by  alienation,  ib :  or  by  claim, 
208 ;  or  by  affirming  the  reversion  to  be  in  a 
stranger,  208.  Forfeiture  incurred  by  aliena- 
tion for  a  greater  estate  than  the  tenant  has, 
though  not  in  fee,  209 ;  or  by  alienation  on 
condition,  though  the  tenant  enter  for  a  breach, 
ib. ;  secus  as  to  an  alienation  to  him  in  the 
remainder,  ib.  III.  Who  may  take  advantage 
of  a  forfeiture,  210. 


CHAP.  XXXIII. 
Of  Title  by  Alienation. 


Definition  of  alienation,  211.  I.  Persons  capa- 
ble of  purchase,  212.  Natural  persons,  and 
bodies  politic,  ib.  Aliens,  ib.  Persons  at- 
tainted, 213.  Corporations  aggregate  or  sole, 
ib.  Villains,  214.  Infants,  ib.  Persons  be- 
ing non  compos  mentis,  ib.     Femes  covert, 

215.  Persons  deformed,  &c,  ib.  II.  Per- 
sons capable  for  some  special  purpose  only, 
ib.  III.  Persons  incapable  of  taking  by  pur- 
chase, ib.    A  monster,  ib.    Persons  professed, 

216.  .  A  society  not  incorporated,  ib.  IV. 
Persons  specially  disabled  to  take  some  par- 
ticular thing,  ib.  V.  By  what  names  persons 
may  purchase,  217.  Purchaser  must  be 
named  by  his  proper  name  of  baptism  and 

.  surname,  ib.  Secus  where  there  can  be  no 
uncertainty  as  to  the  person,  ib. ;  but  in  plead- 
ing, the  proper  name  must  be  shown,  ib. 
Name  of  baptism  being  changed  at  confirma- 
tion, a  purchase  by  the  name  of  confirmation 
is  good,  218.  So  if  made  by  the  name  of 
baptism,  before  the  change,  ib.  VI.  Persons 
disabled  to  alien,  219.  Men  attainted,  ib. 
Aliens,  ib.  The  king's  villains,  ib.  Persons 
being  non  compos  mentis,  ib.  Femes  covert, 
ib.  Infants,  ib.  Persons  under  duress,  ib. 
Bishops  and  others  having  ecclesiastical  liv- 
ings, ib.  VII.  Fines  for  alienation,  220. 
Origin  of  fines  for  alienation,  220,  1,  2. 
Fines  for  alienation,  when  taken  away,  222. 
VIII.  The  different  modes  of  alienation,  223. 


CHAP,  xxxrv. 

Of  Alienation  by  Deed, 


Definition  of  a  deed,  224.  I.  The  different 
kinds  of  deeds,  224,  5.  Deeds  indented  and 
deeds  polled  distinguished,  225,  6.  All  the 
parts  of  an  indenture  make  but  one  deed ;  and 
are  equally  binding,  226.  Indenture  though 
sealed  by  the  grantor  only,  is  good,  227. 
Form  of  an  indenture  in  thewthird  person,  ib. 
Form  of  an  indenture  in  the  first  person,  228. 


Indenture  in  the  first  person,  binding  on  both 
parties,  if  sealed  by  both,  and  so  stated  in  the 
deed,  229.  Persons  not  a  party  to  a  deed 
may  take  by  way  of  remainder,  230 ;  and  on 
entering  and  agreeing  thereto,  is  bound  by 
the  covenants,  230,  1.  II.  Circumstances 
requisite  to  a  good  deed,  232.  Writing  on 
parchment,  or  paper,  233.  Sealing,  233,  4. 
Delivery,  234.  Delivery  of  a  deed,  as  an  es- 
crow, if  made  to  the  party  himself,  is  an  abso- 
lute delivery,  234.  Secus,  if  made  to  a  stran- 
ger, 235.  Delivery  may  be  made  without 
words ;  or  by  words  without  an  act  of  delive- 
ry, ib.  Consideration.  Deeds  and  convey- 
ances may  be  avoided  in  case  of  fraud,  236, 
7,  8 ;  or  usury,  239.  HI.  The  formal  parts 
of  a  deed,  240.  The  premises,  ib.  Haben- 
dum, 241.  May  control  the  general  intend- 
ment of  the  premises,  ib.  Tenendum,  ib. 
Reddendum,  242.  Clause  of  warranty^ib. 
Sealing,  ib.  Date,  ib.  Why  anciently  omit- 
ted, ib.  Clause  of  his  testibus,  243.  Deed 
may  be  good  though  without  the  formal  parts, 
ib. ;  or  although  the  grantee  be  named  in  the 
habendum  only,  ib.  Ancient  deeds  having 
an  indorsement  of  the  delivery,  or  of  livery  of 
seisin,  suspicious,  244. 


CHAP.  XXXV. 

Of  Warranty. 


Definition  of  warranty,  245,  6.  Diversity  be- 
tween the  common  law  and  the  civil  law,  as 
to  warranty,  247.  The  several  kinds  of  war- 
ranty, ib.  I.  Warranty  in  deeds,  248.  To 
what  things  it  may  be  annexed,  ib.  On  what 
conveyance  it  may  be  made,  249.  By  what 
words  created,  249,  250,  1.  II.  Warranty  in 
law,  252.  Created  by  the  word  "  give,"  ib. ; 
secus  as  to  the  word  "  grant,"  252, 3.  Warran- 
ty in  law  implied  by  the  word,  "  exchange," 
254 ;  by  a  partition,  ib. ;  and  by  homage  an- 
cestral, ib.  Diversity  between  these  words, 
as  to  the  extent  of  the  warranty  created  by 
them,  ib.  Warranty  in  law  implied  on  a  gift 
in  tail,  &c,  reserving  rent,  ib.;  or  on  an  as- 
signment of  dower,  255.  Warranty  in  law 
with  assets,  a  good  bar,  ib.  Secus  as  to  col- 
lateral titles,  ib.  Warranty  in  law  binds  the 
heirs  though  not  named,  ib.;  and  extends  in 
some  cases  to  special  lands,  ib. ;  and  may  be 
created  without  deed,  256.  IH.  Circum- 
stances requisite  to  a  good  warranty  in  deed, 
ib.  Must  be  made  by  a  person  of  full  age,  ib. 
And  by  deed,  ib.  And  on  an  estate  of  free- 
hold, ib.  Descends  to  the  heir  at  common 
law,  257.  Diversity  herein  between  a  lien 
real,  and  a  personal  lien,  258. .  The  estate 
must  be  turned  to  a  right  in  the  heir,  Or  his 
ancestor,  at  the  fall  of  the  warranty,  259, 260, 
261.  Must  take  effect  in  the  life  of  the  ances- 
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tor,  and  be  binding  on  him,  262.  8ecu8  as 
to  a  warranty  in  law,  263.  The  heir  must 
claim  in  the  same  right,  ib.  Diversity  in  the 
case  of  a  warranty  with  assets  descending 
on  the  king,  ib.  The  heir  must  be  of  full 
age  at  the  fall  of  the  warranty,  264;  unless 
his  entry  was  taken  away,  265.  IV.  Effect 
of  warranty,  ib.  At  common  law,  every  war- 
ranty (except  by  disseisin)  was  a  bar  to  the 
heir,  ib.  Alteration  in  the  common  law  by 
the  stat.  of  Glouc  cap.  3,  restraining  aliena- 
tion with  warranty  by  tenants  by  curtesy,  dec. 
of  their  wives'  inheritances,  266.  Construc- 
tion of  this  statute,  266,  7,  8.  Exception 
therein  aa  to  alienation  by  fine,  intended 
of  a  fine  by  both  husband  and  wife,  268  to 

271.  The  words  "  Heritage,  or  marriage  of 
the  mother,"  extend  to  lands  in  fee  or  tail,  by 
descent  or  purchase,  271.  Alteration^  in  the 
common  law  by  the  statute  1 1  H.  7.  cap.  20, 
restraining  alienation  with  warranty  by  ten- 
ants in  dower,  dec,  of  their  husbands'  inheri- 
tances, 272.     Construction  of  this  statute, 

272,  3.  Alteration  in  the  common  law  by 
the  staL  De  Donis  restraining  alienation  with 
warranty  by  tenants  in  tail,  274.  Diversity 
between  lineal  and  collateral  warranty,  as  to 
their  nature,  ib.  Where  the  heir  on  whom  a 
warranty  descends,  might  possibly  claim  the 
land  as  heir  to  the  warranting  ancestor,  whe- 
ther aa  heir  lineal  or  collateral,  the  warranty 
is  lineal,  ib.  Where  he  could  not  by  any 
possibility  inherit  the  land  from  the  warrant- 
ing ancestor,  it  is  collateral,  274,  6 ;  which  is 
so  called  because  it  is  collateral  to  the  title  of 
the  land,  276,  7.  Diversity  between  lineal 
and  collateral  warranty,  as  to  their  effect,  278. 
Lineal  warranty  bars  the  right  of  a  fee-sim- 
ple, but  not  of  an  estate  tail  without  assets, 
but  collateral  warranty  is  a  bar  to  both,  with- 
out assets,  ib.  What  deemed  sufficient  assets 
to  make  a  lineal  warranty  a  bar,  279.  War- 
ranty of  the  uncle  of  issue  in  tail,  to  the  dis- 
eontinuee,  a  collateral  warranty  and  bar 
(at  common  law),  280.  Warranty  of  tenant 
in  tail's  middle  son,  a  collateral  warranty  and 
bar  to  the  eldest  son  (at  common  law),  281 ; 
seem*  as  to  the  youngest  son,  282,  3.  On  dis- 
continue© with  warranty  by  eldest  coparcener 
in  tail,  the  warranty  is  collateral,  and  a  bar 
(at  common  law)  to  the  youngest  coparcener 
as  to  her  own  moiety,  284 ;  secus  as  to  the 
other  moiety,  ib.  Warranty  of  tenant  in  tail's 
wife  to  his  discontinuee,  a  collateral  warranty 
and  bar  (at  common  law)  to  the  issue,  285 ; 
secus  where  the  husband  and  wife  were  ten- 
ants in  special  tail,  286.  On  gift  in  tail  to  the 
eldest  son,  remainder  to  the  other  sons,  the 
warranty  of  the  eldest  son,  on  his  discontinu- 
ing the  estate  tail,  is  collateral,  and  a  bar  to 
the  other  sons,  287 ;  secus  in  case  of  a  gift  in 
tail  male  to  the  eldest  son,  who  dies,  leaving  a 
daughter,  288.  On  gift  in  tail  to  a  man,  re- 
mainder to  hi*  issue  male,  remainder  to  his 
issue  female,  the  donee's  warranty,  on  discon- 
tinuing the  intail,  is  lineal,  and  no  bar  to  his 
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son,  ib. ;  or  daughter,  ib. ;  but  the  son's  war- 
ranty to  the  discontinuee  is  collateral,  and 
a  bar  (at  common  law)  to  the  daughter,  ib. 
Gift  in  tail  to  the  eldest  son,  remainder  to  the 
second  son,  dec,  on  condition,  that  if  the  eld- 
est alien  with  warranty,  dec,  then  to  remain 
to  the  second  son,  is  void,  289  to  294.  War- 
ranty of  tenant  for  life  descending  on  remain- 
der-man, a  collateral  warranty  and  bar  (at 
common  law),  294.  Warranty  of  tenant  in 
dower  no  bar  to  the  heir  being  within  age  at 
the  fall  of  the  warranty,  ib.  Secus  (at  com- 
mon law)  if  the  heir  came  of  age,  and  did 
not  enter  in  the  life  of  tenant  in  dower,  294. 
Warranty  for^  term  of  life,  a  temporary  bar 
only.  295,  6.  V.  Warranty  by  disseisin,  297 
to  301.  Why  so  called,  ib.  Its  qualities,  ib. 
That  the  disseisin  be  done  immediately  to  the 
heir,  ib.  Exceptions  to  this  rule;  in  respect 
of  fraud,  dec,  302.  That  the  warranty  and 
disseisin  be  simultaneous,  ib.  Exceptions  to 
this  rule;  as  where  the  disseisin  is  done  with 
intent  to  make  a  future  feoffment  with  war- 
ranty, ore,  ib.  That  it  be  in  nature  of  col- 
lateral warranty,  ib.  That  there  be  a  dissei- 
sin or  abatement,  dec,  ib.  Warranty  by 
disseisin  binding  between  the  parties,  though 
not  as  to  those  that  have  right,  303.  VI. 
What  use  may  be  made  of  a  warranty,  ib. 
Rebutter,  ib.  Voucher,  304.  Proceedings 
thereon,  305.  Warrantia  carta),  306.  Lands 
in  the  possession  of  vouchee  at  the  time  of 
voucher,  liable,  306 ;  or,  in  warrantia  carta), 
at  the  time  of  writ  brought,  ib.  Lands  spe- 
cially bound  not  liable  unless  in  the  vouchee's 
possession  at  the  time  of  voucher ;  seeus  as  to 
his  person,  307.  VIT.  Who  may  take  advan- 
tage of  a  warranty,  and  against  whom,  ib. 
Warranty  to  two,  their  heirs  and  assigns,  the 
assignee  of  the  heir  of  one  may  vouch,  ib. 
Warranty  to  a  man,  his  heirs  and  assigns,  the 
assignee's  heir  may  vouch,  ib.  Heirs  not  be- 
ing named  in  warranty  cannot  vouch,  308 ; 
nor  assigns  not  being  named,  ib.  Exception 
to  this  rule,  by  act  of  law,  ib.  Diversity 
herein  between  a  warranty  and  a  covenant 
real  annexed  to  land,  which  yields  but  dam- 
ages, ib.  Assignee  of  part  of  the  land  may 
vouch,  309.  Secus  as  to  assignee  of  part  of 
the  estate  in  the  land,  ib. ;  unless  the  whole 
estate  be  out  of  the  lessor,  ib.  Persons  not 
privity  in  estate  may  rebut,  but  not  vouch, 
310.  So  as  to  assigns  not  named  in  the  war- 
ranty, ib. ;  or  persons  in  by  disseisin,  dec,  ib. 
But  persons  claiming  above  the  warranty, 
can  neither  vouch  nor  rebut,  310,  311.  A 
woman,  in  certain  cases,  may  vouch  her  hus- 
band, 312;  and  e  converso,  313.  An  infant 
en  ventre  aa  mere  may  be  vouched  with  the 
heir  at  law,  ib.  Heir  at  common  law  may  be 
vouched  with  the  heir  of  the  land,  ib.;  or 
alone,  at  the  tenant's  election,  ib.  Loss  of  the 
recovery  in  value  and  the  recompense,  in  such 
case,  belong  to  the  heir  of  the  land,  314. 
Bastard  eigne  must  be  vouched  alone,  315. 
Diversity  between  a  personal  lien  and  a  real 
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lien,  as  to  special  heirs,  ib.  A  warranty  may 
.  bar  a  person  who  claims  in  another's  right,  ib. 
VIII.  Warranty,  how  defeated,  suspended, 
determined  or  extinguished,  316.  By  matter 
in  law,  ib.  The  estate  to  which  the  warranty 
was  annexed,  being  defeated,  the  warranty  is 
also  defeated,  ib.  So  if  the  warrantor  takes 
*  back  as  large  an  estate  as  he  had  made,  the 
warranty  is  defeated,  317 ;  secus  if  the  estate 
was  reconveyed  to  him  and  hie  wife,  318;  or 
to  him  and  a  stranger,  ib.  Where  the  war- 
rantor takes  back  a  less  estate,  the  warranty 
is  but  suspended,  ib.  The  warranting  ances- 
tor being  attainted,  the  warranty  is  determin- 
ed, 319,  20;  though  he  be  afterwards  par- 
doned, 321 ;  secus  as  to  issue  bom  after  the 
pardon,  ib.  By  matter  in  deed,  322.  On  re- 
lease of  all  warranties,  or  all  covenants  real, 
or  all  demands,  by  the  warrantee  to  the  war- 
rantor, the  warranty  is  extinct,  ib.  So  it  may 
be  extinguished  by  a  defeasance,  323 ;  or  by 
taking  benefit  of  the  same,  ib.  Warranty 
may  be  defeated  in  part,  324.  Lineal  war- 
ranty may  be  defeated  in  the  same  manner  as 
collateral  warranty,  324  to  331. 


CHAP.  XXXVI. 

Of  the  several  kinds  of  Deeds  or  Convey' 
ances :  and  first  of  a  Feoffment  and  Livery 
of  Seisin. 

Definition  of  a  feoffment,  332.  Its  nature  and 
operations,  333.  I.  Livery  of  seisin  necessary 
to  a  feoffment,  334.  Livery  in  deed  defined, 
335.  May  be  made  by  a  solemn  act  and 
words,  ib. ;  or  by  words  without  any  act,  ib. 
Cannot  be  without  words,  836.  Diversity 
herein  as  to  the  delivery  of  a  deed,  ib.  Where 
the  lands  lie  in  one  county,  livery  in  part,  in 
the  name  of  the  whole,  is  sufficient,  337 ;  se- 
cus if  they  lie  in  several  counties,  337.  How 
livery  shall  be  made  of  a  moveable  fee-simple, 
ib.  Livery  of  part  secundum  formam  carte, 
passes  all  contained  in  the  deed,  338 ;  or,  if 
made  to  one  of  several  feoffees,  passes  to 
all,  ib.;  or,  if  made  for  life,  the  deed  being  in 
fee,  passes  the  fee,  ib.  Where  the  deed  has 
no  effect,  livery  according  to  the  deed  is  void, 
339.  In  case  of  livery  by  attorney,  the  attor- 
nies  must  be  appointed  by  deed,  ib.  Who 
may  be  attornies  to  make  livery,  340.  Must 
pursue  his  authority,  both  express  and  implied, 
341.  If  he  does  less  than  his  warrant,  it  is 
void,  343.  Diversity  herein  in  case  of  an  au- 
thority, coupled  with  an  interest,  ib.  The  at- 
torney cannot  make  livery  within  the  view, 
344.  Cannot  make  livery  after  the  death  of 
the  feoffor  or  feoffee,  ib.  Diversity  herein  in 
the  case  of  a  corporation  aggregate,  345 ;  or 
as  to  a  license  to  alien,  ib.  Letter  of  attorney 
may  be  contained  in  a  deed  poll,  346 ;  or  in  an 
indenture,  the  attorney  being  made  a  party, 
ib.  Livery  in  law  defined,  ib.  Is  revocable 
by  the  death  of  the  feoffor  or  feoffee  before  en- 


try, 347.  Livery  within  the  view  is  good, 
though  the  land  lie  in  another  county,  ib. 
Where  the  feoffee  dares  not  enter,  a  claim  is 
sufficient,  ib.  Livery  of  seisin  necessary  to 
pass  a  freehold  interest  in  remainder,  ib.  On 
lease  for  years,  remainder  for  life,  in  tail  or  in 

•  fee,-  livery  must  be  made  to  the  lessee,  348. 
Livery  to  one  of  two  lessees,  in  the  name  of 
both,  is  sufficient,  ib. ;  secus  as  to  livery  to 
one  of  two  joint  attornies,  ib.  Livery  to  one 
cf  two  feoffees,  is  void  as  to  the  absentee  un- 
less by  deed,  349.    Livery  within  view  to  les- 

.  see  for  years,  is  void  to  pass  a  remainder,  ib. 
Livery  must  be  made  before  the  leasee  enters, 
ib. ;  unless  he  enters  for  the  purpose  of  re- 
ceiving livery,  ib.  Livery  of  seism,  the  lessee 
for  years  being  in  possession,  and  not  assent- 
ing, is  void,  350 ;  secus  if  there  be  no  person 
on  the  premises,  ib.  Feoffment  and  letter  of 
attorney  to  take  possession,  and  after  make 
livery,  the  feoffor  being  out  of  possession,  is 
good,  351 ;  secus  as  to  a  lease  for  years,  the 
lessor  being  out  of  possession  at  the  time  of 
the  first  delivery,  ib. ;  unless  it  was  delivered 
as  an  escrow,  ib.  Diversity  as  to  a  man  hav- 
ing two  ways  to  pass  lands  by  the  common 
law ;  and  two  ways,  the  one  at  common  law; 
and  the  other  by  the  statute  of  uses,  351,  2. 
II.  What  things  may  pass  by  feoffment  and 
livery,  353.  III.  Advantages  of  this  mode  of 
conveyance,  353,  4.  On  feoffment  in  fee  with- 
out warranty,  the  purchaser  is  entitled  to  all 
the  deeds,  355.  Secus  as  to  deeds  relating  to 
the  title,  if  the  feoffor  be  bound  to  warranty, 
355. 

chap,  xxxvn. 

'       SAME  SUBJECT. 

Of  Grant  and  Attornment. 

Definition  of  a  grant,  356.  Attornment  neces- 
sary to  the  grant  of  what  inheritances,  ib. 
Definition   of   attornment,    357.      Different 

*  kinds  of  attornment,  858.  Attornment  in 
deed,  359.  I.  How  made,  ib.  Might  be  by 
words  alone,  ib. ;  or  by  delivery  of  a  thing  by 
way  of  attornment,  ib.  And  might  be  made 
in  the  grantee's  absences,  360.  And  in  some 
cases  was  good,  notwithstanding  an  alteration 
in  the  thing  granted,  ib.  Attornment  to  the 
grant  for  part,  was  good  for  the  whole,  ib. 
But  it  must  have  been  made  in  the  life  of  the 
grantor  and  grantee,  ib.  Diversity  herein 
when  the  grant  was  by  fine,  361 ;  or  when  the 
estate  passed  under  the  statute  of  uses,  ib. ;  or 
in  the  king's  case,  ib.  II.  To  whom  attorn- 
ment was  to  be  made,  362.  Attornment  to 
one  of  two  grantees  was  good  as  to  both,  ib. ; 
or  if  one  died,  attornment  to  the  survivor  was 
good,  ib. ;  secus  as  to  attornment  to  remainder- 
man after  tenant  for  life's  decease,  ib.  Feme 
grantor  marrying  grantee,  attornment  to  the 
husband  was  good,  ib.  Attornment  to  cestui 
que  use  of  a  reversion  was  good,  363 ;  or  if 
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t  to  grantee  for  life,  it  was  good  as  to  the 
er-man,  ib.     After  attornment  to  the 
second  of  two  several  grantees,  it  could  not  be 

i  to  the  first,  ib.    Nor  when  the  grantor, 

» attornment  to  the  grantee  of  the  rever- 
,  confirmed  to  the  tenant  in  tail,  &c.  ib. ; 
or  where  a  feme  grantor  married  before  attorn- 
ment to  the  grantee,  364.  Attornment  to 
two  several  grantees,  was  void,  ib. ;  or  to  two 
grants  to  the  same  person,  ib. ;  or  to  one  per- 
son in  two  distinct  capacities,  ib.  But  attorn- 
ment to  a  grant  of  Black  Acre  or  White  Acre, 
was  good  alter  election,  ib.  NT.  By  whom  at- 
tornment was  to  be  made,  365.  On  grant  of 
a  manor,  part  in  demesne  and  part  in  service, 
all  the  tenants  ought  to  attorn,  except  tenants 
at  will,  ib. ;  or  tenants  by  copy,  ib.  After  at- 
tornment by   the  freeholders  to  lessee  of  a 

t,  his  attornment  to  the  grantee  of  the 
is  sufficient,  366.-  Attornment  to 
a  grant  of  a  reversion  ought  to  be  made  by 
the  tenant  immediately  privy  to  the  grantor, 
in.  Diversity  herein  between  a  rent  service, 
and  a  rent  charge  or  rent  seek,  367,  368. 
The  tenant  having  made  a  lease  for  life,  re- 
mainder to  another  in  fee,  attornment  of 
lessee  for  life  to  the  lord's  grant  of  the  services 
was  good,  369.  On  grant  of  the  seignory  for 
fife,  remainder  in  fee,  attornment  to  grantee 
for  life  was  good  as  to  the  remainder,  370. 
IV.  Attornment  in  law,  ib.  On  grant  of  ser- 
vices to  the  husband  of  the  ter-tenant,  his  ac- 
ceptance of  thi  grant  was  tfn  attornment  in 
law,  ib.  8o  if  the  grant  was  made  to  the  wife 
of  the  tenant,  and  he  accepted  the  deed,  371. 
8o  if  the  tenant  made  a  lease  for  life,  remain- 
der to  another  in  fee,  and  the  services  were 
granted  to  the  lessee  for  life,  his  acceptance  of 
the  deed  was  an  attornment  in  law.  (In 
which  case  the  services  were  suspended  for 
life  only,  372,  3;  secus  where  the  grantee 
held  in  fee-simple),  373.  But  where  the  ten- 
ant made  a  lease  for  life,  saving  the  reversion 
to  himself,  his  attornment  was  necessary  to  a 
grant  of  the  seignory  to  the  lessee  for  life,  ib.# 
fin  which  case  the  seignory  was  suspended* 
miring  the  grantee's  life),  373,  4.  Payment 
of  part  of  the  services,  was  a  good  attornment 
in  law  for  the  whole,  374,  5.  Judgment  for 
connaee  in  a  set  fa.  for  any  part  of  the  services 
was  a  good  attornment  in  law  for  the  whole, 
375.  On  lessor  confirming  to  his  lessee  for 
life,  remainder  to  another  in  fee,  the  lessee's 
acceptance  of  the  deed  was  a  good  attornment 
in  law,  as  to  the  remainder,  ib.  On  lessor 
ousting  his  leasee  for  years,  or  disseising  his 
leasee  for  life,  and  making  a  feoffment  in  fee, 
the  108800*8  regress  was  a  good  attornment  in 
law,  to  vest  the  reversion  in  the  feoffee,  376, 
7.  8o  where  he  recovered  in  an  assise,  378. 
Diversity  in  this  case  between  a  rent  incident 
to  a  reversion,  and  a  rent  not  incident  to  the 
reversion,  ib.  Diversity  between  money  given 
by  way  of  attornment,  and  where  it  was  given 
by  way  of  seisin  of  rent,  379.    V.  What  ten- 


ants were  compellable,  or  permitted  to  at- 
torn, 380.  Attornment  might  have  been 
made  by  one  of  several  joint  tenants,  ib. ;  or 
by  the  tenant's  heir,  ib. ;  or  assignee,  ib.  So 
it  might  have  been  made  by  an  infant,  ib. 
8ecus  as  to  a  person  being  non  compos,  381. ' 
Might  have  been  made  by  lessee  for  years,  on 
a  grant  of  a  reversion  expectant  on  his  estate, 
ib. ;  or  by  tenants  by  statute,  dec.  382 ;  or  by 
lessee  for  life,  on  a  grant  of  a  reversion  ex- 
pectant on  his  estate,  ib.;  or  by  tenants  by 
curtesy  or  dower,  though  after  assignment,  ib. ; 
or  by  tenant  for  life,  dec.  on  a  grant  of  the  re- 
mainder expectant  on  "his  estate,  383.  So  it 
might  have  been  made  by  tenant  in  tail,  on  a 
grant  of  a  remainder  expectant  on  his  estate ; 
though  he  was  not  compellable  to  attorn,  384. 
Secus  as  to  the  assignee  of  tenant  in  tail. after 
possibility,  &c.  ib.  In  case  of  lease  for  years 
•to  one,  remainder  to  another  for  life,  attorn- 
ment to  a  grant  of  the  reversion,  might  have 
been  made  by  either,  385. — On  a  grant  of 
a  reversion  holden  of  the  king  without  license, 
tenant  for  life  was  not  compellable  to  attorn, 
in  a  quid  juris  clamat,  386.  Nor  was  the  ten- 
ant compellable  to  attorn,  when  a  grant  by 
fine  was  defeasible,  ib.  On  attornment  by  the 
tenant  for  life  in  a  quid  juris  clamat,  without 
saving  his  privilege,  his  privilege  was  lost, 
387.  Secus  as  to  an  attornment  in  deed,  ib. ; 
or  in  law,  ib. ;  or  where  he  claimed  his  privi- 
lege in  the  quid  juris  clamat,  ib.  VI.  Attorn- 
ment, in  what  cases  unnecessary,  388.  At- 
tornment not  requisite  to  a  release  by  one 
joint-tenant  to  his  companion,  ib. ;  or  by  the 
reversioner  to  him  in  remainder  for  life,  389  ; 
or  where  tenant  for  life,  being  entitled  to  a 
mediate  remainder  limited  to  his  own  right 
heirs,  granted  it  over  in  fee,  ib.  VII.  What  a 
grantee  by  fine  might  do  before  attornment, 
390.  Might  take  things  seizable  without  ac- 
tion, but  could  neither  distrain,  nor  maintain 
actions  requiring  privity,  390, 1 .  Secus  where 
he  was  in  by  title  paramount,  either  by  act  of 
law,  392,  3 ;  or  partly  by  act  of  law,  and  part- 
ly by  act  of  the  party,  394 ;  or  by  the  statute 
of  uses,  ib. ;  orfin  the  case  of  a  devise,  395. 
VIII.  Of  attornment  to  estates  by  disseisin, 
&c  396.  Attornment  to  a  disseisor  by  the 
tenants  of  a  manor,  part  in  demesne,  part  in 
service,  dispossessed  the  lord  of  the  rents  and 
services,  397.  Secus  in  the  case  of  rents  in 
gross,  897,  8 ;  or  where  the  rents  and  services 
were  incident  to  a  reversion,  parcel  of  the 
manor,  399 — 402.       * 


CHAP.  XXXVIII. 

SAME  SUBJECT. 

O/Xeatct. 

Derivation  of  the  word  "  lease,"  403.     I.  Cir- 
cumstances requisite  and  incident  to  a  lease. 


Digitized  by  LjOOQIC 


ANALYTICAL  TABLE. 


404.    Technical  words  not  necessary,  ib.    It 
must  have  a  certain  beginning  and  end,  405. 
But,  in  particular  cases,  it  may  cease  and  re- 
vive again  in  several  persons,  405,  6.    At 
what  time  it  shall  commence,  where  the  de- 
mise is,  to  hold  from  the  date,  or  day  of  the 
date,  407.    Lease  to  hold,  from  the  making 
hereof,  or  from  henceforth,  begins  from  the 
delivery,  408.     So  where  no  time  of  com- 
mencement is  mentioned,  ib.;  or  when  it  bears 
a  void  or  impossible  date,  ib. ;  or  when  it  refers 
to  a  void  lease,  or  misrecites  a  subsisting  lease, 
to  hold  from  the  ending  of  the  former  lease, 
408,  9.     How  the  reservation  of  rent  is  to  be 
made :     In  respect  of  the  things  out  of  which 
it  may  be  made,  410.     Must  be  out  of  lands 
or  tenements,  whereon  a  distress  may  be  had, 
ib. ;  though  rent  may  be  reserved  on  a  demise 
of  the  vesture  or  herbage  of  land,  411 ;  or  on 
a  grant  of  a  reversion,  or  a  remainder,  &c,  ib. 
In  respect  of  the  words  by  which  it  may  be 
made,  ib.     Diversity  between  a  reservation 
and  an  exception,  412.    Reservation  of  rent 
must  be  made  to  the  lessor,  and  not  to  a  stran- 
ger, ib.    Reservation  of  rent  to  one  joint-ten- 
ant, on  a  joint-lease,  enures  to  both :  unless 
by  deed  indented,  ib.     Diversity  between  a 
reservation  of  rent  to  the  lessor,  without  say- 
ing, "  and  his  heirs,"  and  a  reservation  gener- 
ally, where  the  lessor  dies  during  the  term, 
413.    The  rent  may  be  reserved  every  year, 
or  every  two  or  three  years,  414.    Where  the 
lessor  is  not  seised  of  the  land,  at  the  time  of 
the  demise,  the  lessee  may  plead  nil  habuit  in 
tenementis,  415 ;  or  non  dimisit,  &c.,  ib.  Se- 
cus if  the  lease  be  by  deed  indented,  ib.     II. 
Lease  by  estoppel,  ib.     Lease  for  years  by 
tenant  pur  autre  vie,  is  void  on  death  of  cestui 
que  vie,  though  the  lessor  afterwards  pur- 
chases the  reversion,  416.     Lease  for  years 
by  one  having  no  interest,  but  who  afterwards 
purchases  the  land,  is  good  by  estoppel,  417. 
Bo  where  a  man  takes  a  lease  of  his  own  land, 
rendering  rent,  ib.    Secus  as  to  a  lease  of  the 
herbage,  ib.   Estoppel  determines  by  the  end- 
ing of  the  term,  418.    III.  By  whom  leases 
may  be  made,  ib.     By  stat  32  H.  8.  tenants 
in  tail  may  make  leases  for  three  lives  or 
twenty-one  yean,  so  as  to  bind  their  issue, 
419 ;  and  ecclesiastics,  seised  jure  ecclesis,  so 
as  to  bind  their  successors,  ib. ;  and  husband 
and  wife,  seised  jure  uxoris,  dec,  so  as  to  bind 
her  and  their  heirs,  ib.   Circumstances  requi- 
site to  these  leases,  420  to  424.     Parson  and 
vicar  not  within  this  statute,  425.    By  stat  1 
Eliz.  13  Eliz.  and  1  Jac  ecclesiastical  per- 
sons and  corporations  are  disabled  to  make 
leases,  except  for  21  years,  or  three  lives,  426. 
8tat  32  H.  8.  not  altered  by  the  disabling 
statute,  ib.  After  lease  for  21  years  under  the 
disabling  statutes,  a  concurrent  lease  for  years 
to  begin  from  the  making  is  good,  ib. ;  secus 
if  it  be  for  life,  426,  7.    Leases,  &c.  not  war- 
ranted by  these  acts  void,  as  against  succes- 
sors only,  428, 9.  Lease  by  tenant  of  the  land, 


and  a  stranger,  entires  as  the  lease  of  the  ten- 
ant only,  and  the  confirmation  of  the  stranger, 
430.  Lease  by  two  several  tenants  of  several 
lands,  enures  as  several  leases,  dec.,  431. 
Lease  by  tenant  pur  autre  vie  and  remainder- 
man, enures  as  the  lease  of  the  particular  ten- 
ant during  the  life  of  cestui  que  vie,  and  after- 
wards as  the  lease  of  the  remainder-man,  431. 
IV.  Leases,  when  void  or  voidable,  432. 
Lease  by  infant  at  15,  though  void  at  com- 
mon law,  may  be  good  by  custom,  ib.  Leases 
by  tenants  in  tail,  or  persons  seised  jure  eccle- 
sis, or  jure  uxoris,  not  warranted  by  enabling 
statutes,  are  voidable  after  the  lessor's  death, 
ib.  Lease  by  tenant  in  tail  according  to  the 
statute,  the  tenant  in  tail  dying  without  is- 
sue is  void  as  to  the  reversioner,  433.  Lease 
for  so  many  years  as  lessor  shall  live,  is  void 
in  prcsenti,  433  to  442. 


CHAP.  XXXIX. 

SAME  SUBJECT. 

Of  Exchange. 


I.  Of  what,  things  an  exchange  may  be  made, 
443.  The  things  exchanged  need  not  be  in 
esse  at  the  time  of  the  exchange;  ib.  Trans- 
mutation of  possession  not  requisite  to  an 
exchange,  ib.  The  things  need  not  be  of  the 
same  nature,  so  as  they  concern  lands  or  ten- 
ements, ib.  II.  Circumstances  requisite  to  an 
exchange,  444.  The  estates  reciprocally  given 
in  exchange  roust  be  equal  in  quantity,  ib. 
Bui  it  is  not  necessary  that  there  should  be 
equality  in  value,  ib. ;  nor  equality  in  quality, 

445.  The  word  "exchange"  is  requisite, 

446.  Execution  must  be  had  by  entry,  or 
claim  in  the  life  of  the  parties,  ib.  The  ex- 
change must  be  by  deed,  in  the  case  of  things 
lying  in  grant,  ib. ;  or  where  the  lands  lie  in 
several  counties,  ib.  But  livery  of  seisin  is 
not  necessary  to  an  exchange,  446,  7 ;  though 
entry  must  be  made,  448.  Exchange  by  an 
infant  is.  voidable  only,  ib.  On  an  exhange 
warranty  is  implied,  448  to  450. 


CHAP.  XL. 

SAME  SUBJECT. 

Of  Rebate t. 


The 'different  kinds  of  releases,  451.  Release  in 
deed ;  by  what  words  created,  452.  Release 
in  law,  453  to  455.  What  things  may  be 
released,  456.    Release  of  a  future  right  is 
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not  binding.    Secus  u  to  a  Tested  right  to 
take  effect  in  future,  ib.;  or  where  a  war- 
ranty' U  annexed  to  the  release,  457.    A  bare 
authority  cannot  be  released,  458.     Secus  as 
to  a  power  of  revocation,  ib.     Neither  can  a 
possibility  be  released,  459.    How  a  release 
is  to  be  made,  ib.    Releases  of  land,  ib.     I. 
Release  de  mitter  is  droit,  ib.    To  whom  to 
be  made,  ib.     Release  de  nutter  le  droit  to  a 
person  having  a  freehold  in  deed,  or  in  law, 
is  good,  ib.  So  if  the  releasee  nave  a  reversion, 
461 ;  or  a  a  remainder,  462.    But  if  made  to 
a  person  having  only  a  bare  right,  it  is  void, 
ib.    Exceptions  to  this  rule,  463.   Release  de 
mitter  le  droit  to  the  disseisor's  lessee  for  life, 
k  good,   (no  privity  being  requisite),  464; 
secus  if  made  to  his  lessee  for  years,  ib.  How 
it  shall  enure,  465.   Release  de  mitter  le  droit 
being  made  by  disseisee  to  the  disseisor,  his 
estate  becomes  lawful,  465.     So  if  made  to 
one  of  two  disseisors,  it  enures  to  him  alone, 
ib.    But  if  made  to  one  of  two  feoffees  of  a 
disseisor,  it  enures  to  both,  ib.    8o  if  made  to 
a  reversioner  or  remainder-man,  it  enures  to  the 
particular  tenant,  486 — et  e  converso,  ib.  But 
a  release  to  one  of  two  disseisors  after  a  lease 
for  life,  <fec  by  them,  enures  to  both,  467.  So 
where  the  releasor  had  but  a  title  by  force  of 
a  condition,  ib.;  or  but  a  right  to  a  moiety,  468; 
or  where  the  release  is  made  to  the  husband 
of  one  of  two  disseisors,  ib.     On  release  de 
mitter  le  droit  by  particular  tenant  to  one  of 
his  disseisors,  it  enures  to  both,  ib. ;  unless  the 
reversion  be  in  the  king,  469 ;  or  the  disseisin 
be  only  of  an  estate  for  life,  ib ;  or  where  the 
reversioner  joins  with  the  particular  tenant  in 
the  release,  ib.    On  release  de  mitter  le  droit 
to  a  subsequent  disseisor,  it  enures  to  him  in 
exclusion  of  the  others,  470.    If  made  to  the 
alienee  of  disseisor's  tenant  for  life,  it  enures 
to  him  in  exclusion  of  the  disseisor,  471.  Se- 
cus if  the  disseisee's  entry  was  not  lawful,  ib. 
On  release  de  mitter  le  droit  by  disseisee's  son 
(his  entry  being  lawful)  to  an  abator  of  the 
heir  of  the  disseisor,  it  enures  as  a  bar  to  the 
heir,  472.     On  release  de  mitter  le  droit  to 
disseisor's  feoffee  on  condition,  the  condition 
is  not  avoided,  ib.     On  release  de  mitter  le 
droit  to  disseisor,  rent  charges,  &c.  previous* 
ly  granted  by  him,  are  not  avoided,  473.   Se- 
cus as  to  charges  not  created  by  the  releasee 
himself,  474.  In  what  cases  a  release  de  mit- 
ter le  droit,  shall  not  enure  by  way  of  entry 
and  feoffment,  475.    Release  of  right  being 
made  to  a  person,  having  a  defeasible  posses- 
sion, on  &e  possession  being  defeated,  the 
right  of  the  land  follows  the  right  of  posses- 
sion, 476.    8ecus  as  to  a  release  of  right  by 
the  donor  to  a  discontinue©  of  an  estate  tail, 
477 ;  or  where  the  right  was  precedent  to  the 
defeasible  estate,  ib.;  or  being  subsequent, 
was  transferred  by  act  of  law,  478.     On  re- 
lease de  mitter  le  droit  to  the  heir  of  the 
alienee  of  an  infant  disseisor,  in  a  writ  of 
right  brought  by  the  disseisor,  against  the 


heir,  the  mise  being  joined  on  the  mere  right, 
it  shall  be  found  for  the  releasee,  479 :  though 
the  disseisor  might  have  entered,  480  to  488. 
Release  de  mitter  le  droit  for  an  hour,  is  as 
good  as  if  made  in  fee,  488.  But  it  may  be 
made  on  condition,  ib.'  II.  Release  d'extin- 
guisher  le  droit,  489.  To  whom  to  be  made, 
ib.  Release  of  right  of  seignory  by  the  lord 
to  his  tenant  being  disseised,  is  good  in  respect 
of  privity,  ib.  Diversity  herein  between  a 
rent-service  and  a  rent  charge,  490 ;  or  a  bare 
right  to  land,  490  to  492.  Release  of  right 
by  tho  donor  to  the  donee  in  tail,  dec.  being 
disseised,  is  good  to  extinguish  the  rent,  492. 
So  if  made  to  donee  in  tail  after  a  discontin- 
uance by  him,  ib.  So  a  release  to  lessee  for 
life,  after  a  disseisin,  enures  to  extinguish  the 
rent :  though  it  cannot  enure  by  way  of  en- 
largement, 493.  Release  of  right  of  seignory 
by  the  lord  to  very  tenant,  after  feoffment  in 
fee  by  him,  is  void,  493  to  496.  Reason  of 
the  diversity  between  this  case,  and  that  of  * 
release  to  very  tenant  being  disseised,  497. 
How  a  release  by  way  of  extinguishment 
shall  enure,  ib.  On  release  of  right  of  seig- 
nory by  the  lord  to  his  tenant,  the  seignory 
is  extinct  as  to  all  persons,  ib.  On  release  of 
rent-charge,  common  of  pasture,  dec  to  the 
terre-tenant,  the  rent-charge,  dec.  is  extinct  as 
to  all  persons,  ib.  So  if  made  to  him  in  rever- 
sion, in  case  of  a  joint  grant  of  rent-charge  by 
the  reversioner  and  the  particular  tenant,  498. 
Diversity  herein  between  several  estates  in 
♦  several  lands,  and  several  estates  in  one  land, 
ib.  Release  by  way  of  extinguishment  may 
be  made  to  one  whose  estate  is  suspended,  ib. 
May  be  made  for  part  of  the  estate,  ib.  Secus 
as  to  a  release  de  mitter  le  droit,  ib.  Words 
of  inheritance  not  necessary  to  a  release  d'ex- * 
tinguisher  le  droit,  ib.  Secus  as  to  releases  by 
way  of  enlargement,  499.  III.  Release  d'en- 
largir  Testate,  ib.  To  whom  to  be  made,  ib. 
Releasee  must  be  in  privity  to  the  releasor,  ib. 
And  have  an  actual  estate  to  be  enlarged,  500. 
A  tenant  merely  in  supposition  of  law,  is  not 
capable  of  a  release  d'enlargir,  ib.  So  lessee 
for  years,  before  entry,  having  but  an  interesse 
termini,  is  not  capable  of  a  release  by  way  of 
enlargement,  501.  Secus  as  to  lessee  for 
years  in  possession  after  an  under  lease  by 
him,  502 ;  or  as  to  lessee  for  years  in  remain- 
der, after  entry  by  the  first  lessee,  ib.  Diver- 
sity between  a  release  d'enlargir  Testate,  and 
a  release  de  mitter  le  droit,  to  lessee  for  years 
before  entry,  ib.  Release  d'enlargir  to  tenant 
for  life,  before  entry,  is  good,  503.  Release 
d'enlargir  may  be  made  to  tenant  by  statute- 
merchant  dec.  ib ;  or  to  tenant  at  will,  504. 
Secus  as  to  a  mere  trespasser,  504, 5.  or  as  to 
a  tenant  at  sufferance,  506.  But  a  cestui  que 
trust,  holding  at  the  will  of  the  trustees,  is  ca- 
pable of  a  release  by  enlargement,  ib.  How  a 
release  by  enlargement  shall  enure,  509.  On 
release  of  all  the  right  to  tenant  pur  autrie  vie, 
an  estate  for  his  own  life  passes,  ib.    So  on  a 
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release  of  all  the  right  to  leasee  for  years,  an 
estate  for  life  passes,  ib.  But  to  a  release  en- 
larging an  estate  into  a  fee,  words  of  inheri- 
tance are  necessary,  ib.  Diversity  herein  be- 
tween a  release  de  mitter  le  droit,  and  a  release* 
d'enlargir  Testate,  511,  12.  IV.  Release  de 
mitter  Testate,  513.  To  whom  to  be  made, 
and  how  it  shall  enure,  514.  Husband  and 
wife  and  a  third  person,  having  a  joint  estate, 
a  release  by  the  third  person  to  the  husband 
enures  de  mitter  Testate,  ib.  So  if  made  to 
.the  wife,  ib.  On  release  by  one  of  three  joint 
tenants  to  one  of  his  companions,  it  enures  de 
mitter  Testate,  ib.;  but  a  release  by  one  of  two 
joint-tenants  to  the  other,  does  not  to  all  pur- 
poses enure  de  mitter  Testate,  ib.  On  release 
by  one  of  two  coparceners  to  the  other,  it 
enures  de  mitter  Testate,  ib.  Wards  of  inheri- 
tance not  necessary  to  a  release  de  mitter  Tes- 
tate ib.  But  privity  of  estate  is  requisite,  514, 
515. 


CHAP*.  XLI. 
§AME  SUBJECT. 
Of  a  Confirmation, 

Definition  of  a  confirmation,  516.  Its  nature  and 
operation,  ib.  The  different  kinds,  517.  I. 
Confirmation  in  deed,  by  what  words  made, 
ib.  II.  Confirmation  in  law,  by  what  words 
created,  ib.  Operation  of  the  word,  "  grant," 
517  to  519;  "  demise,"  519;  "will,"  ib.  On 
joint  feoffment  by  disseisee  and  disseisor's 
heir,  it  operates  as  to  the  disseisee,  as  a  con- 
firmation, ib.  On  joint  feoffment  by  disseisor 
and  disseisee,  it  operates  as  to  the  disseisor,  as 
a  confirmation,  521.  III.  Confirmation,  by 
and  to  whom  to  be  made,  ib.  Confirmation 
by  the  donor  to  the  lessee  for  years  of  his  ten- 
ant for  life,  is  good,  (though  a  release  would 
be  void),  ib.  Confirmation  by  the  disseisee 
to  his  disseisor's  lessee  for  years,  is  good,  (se- 
cus  as  to  a  release),  522.  Confirmation  by 
infant  lessor  at  full  age  to  the  lessee  of  his 
•  tenant  for  years,  is  good,  (secusas  to  a  release), 
523.  Confirmation  by  patron  and  ordinary 
of  a  grant  of  rent-charge  by  a  parson,  was 
good,  (at  common  law),  ib.  Diversities  as  to 
confirmation  ofgrants  by  ecclesiastical  per- 
sons, at  common  law,  524,  5.  Diversity  be- 
tween a  confirmation  o(  an  estate,  and  a  con- 
firmation of  a  deed,  526.  Confirmation  by 
donor  of  a  grant  of  rent-charge  made  by  his 
tenant  for  life,  is  good,  527.  Diversity  here- 
in where  the  determination  of  the  rent  is  ex- 
pressed in  the  deed,  and  when  it  is  implied  in 
law,  ib.  IV.  Confirmation,  how  it  shall  enure, 
ib.  When  to  the  whole  estate  of  the  con- 
firmee, ib. .  On  confirmation  by  disseisee  to 


-  disseisor  of  his  estate,  it  enures  in  fee,  though 
without  words  of  inheritance,  628;  and 
although  made  in  tail,  or  for  life  only,  ib. ;  or 
but  for  an  hour,  ib.  On  confirmation  to  dis- 
seisor's donee  in  tail  of  his  estate  for  life  his,  it 
enures  to  the  whole  estate  tail,  ib.  Diversity 
herein  between  the  confirmation  of  a  term  for 
years  and  that  of  an  estate  of  freehold,  ib.  In 
respect  of  other 'persons,  529.  On  confirma- 
tion of  the  estate  of  the  particular  tenant,  it 
does  not  enure  to  the  remainder  man,  (secus 
as  to  a  release),  ib.  On  confirmation  of  the 
estate  of  one  joint-tenant,  it  enures  to  both, 
530.  On  confirmation  of  the  estate  of  the  re- 
mainder-man, or  reversioner,  it  enures  to  the 
particular  tenant,  531.    On  confirmation  of 

.  the  estate  of  one  of  two  disseisors,  it  enures  to 
both,  (though  otherwise  of  a  release),  532. 
Secus  if  the  habendum  be  to  hold  the  land  to 
him  and  his  heirs,  ib.  When  it  enures  to  en- 
large the  estate  of  the  confirmee,  533.  On  con- 
firmation by  one  joint-tenant  of  the  estate  of 
his  companion,  his  estate  is  not  enlarged,  ib. 
Secus  if  the  habendum  be  to  hold  the  tene- 
ments to  him  and  his  heirs,  ib.  On  confirm- 
ation of  the  estate  of  tenant  for  life,  habendum 
his  estate  to  him  and  his  heirs,  his  estate  is  not 
enlarged,  ib.  Secus  if  it  be  to  hold  the  land 
to  him  and  his  heirs,  534.  On  confirmation 
to  baron  and  feme  lessee  for  life,  for  their 
lives,  the  husband's  estate  is  enlarged  by  way 
of  remainder  for  life,  if  he  survive,  534.  So 
if  made  to  him  and  his  heirs,  it  enures  to 
him  in  fee  after  her  decease,  536.  But  on 
confirmation  to  them  and  their  heirs,  it  enures 
to  them  jointly  in  fee,  and  the  husband  is 
seised  in  right  of  his  wife  for  her  life,  ib:  On 
lease  to  husband  and  wife  to  hold  one  moiety 
to  him  for  life,  and  die  other  moiety  to  her  for 
life,  a  confirmation  to  them  and  their  heirs 
enures  to  him  in  fee  as  to  his  moiety,  and  to 
them  jointly  as  to  the  other  moiety,  ib.  But 
on  such  lease  and  confirmation  to  two  men, 
they  are  tenants  in  common  of  the  inheritance, 
ib.  So  if  the  lessor  confirms  to  his  lessee  for 
life  and  remainder-man  for  life,  to  hold  to 
them  and  their  heirs,  ib. ;  or  where,  after  a> 
gift  in  special  tail  to  two  men,  the  donor  eon- 
firms  to  them  and  their  heirs,  537.  On  con- 
firmation to  baron  and  feme  lessee  for  years, 
for  their  lives,  itenures  to  them  jointly  for  life, 
537.  On  confirmation  to  tenant  for  years,  to 
hold  the  land  for  his  life,  &c  his  estate  it  en- 
larged for  life,  &c.  538.  Secus  if  the  confirm- 
ation be  of  his  estate  without  saying  more  539. 
Diversity  herein  in  the  case  of  a  release,  ib. 
Confirmation  of  a  grant  of  a  rent  newly  crea- 
ted, to  hold  to  the  grantee  in  fee,  is  void  to 
enlarge  bis  estate,  ib.  Secus  in  the  case  of  a 
rent-service  or  rent-charge  in  esse,  540.  V. 
Confirmation  of  a  rent-charge  not  avoided, 
though  the  estate  out  of  which  it  issued  he  af- 
terwards defeated  by  the  entry  of  the  confirm- 
or,  541 ;  or  by  his  recovery  in  an  action,  ib. 
VI.  Confirmation  does  not  give  distinct  rights, 
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542.  On  confirmation  by  the  lo  rd  of  the  es- 
tate of  bis  tenant,  yet  the  seignory  remains, 
ib.  80  in  the  case  of  a  confirmation  of  the 
estate  of  the  tenant  by  the  grantee  of  a  rent- 
charge,  or  common,  yet  the  rent-charge,  or 
common,  remains,  ib.  Diversity  herein  in  the 
case  of  a  release,  ib.  VII.  Confirmation  does 
not  extinguish  a  right  in  suspense,  543.  VIII. 
On  confirmation  by  the  lord  to  his  tenant,  the 
services  may  be  abridged,  but  new  services 
cannot  be  leserved,  ib.  Privity  necessary  to 
a  confirmation,  abridging  services,  544  to  547. 
IX.  Confirmation  of  a  void  estate,  is  void, 
547.  Where  a  person  takes  away  a  villain 
in  gross  from  his  owner,  a  confirmation  to 
him  of  bis  estate  in  the  villain/  is  void,  ib.  Di- 
versity herein  in  the  case  of  a  villain  regard- 
ant to  a  manor,  548;  or  where  the  deed 
of  confirmation  enures  by  way  of  grant,  549. 
Confirmation  of  estate  of  lessee  for  years,  be- 
fore entry,  is  void,  550. 


CHAP.  XLH. 

SAME  SUBJECT. 

Of  a  Surrender, 


Definition  of  a  surrender,  551.  The  different 
kinds  of  surrender,  552.  I.  9 ui render  in 
deed,  553.  Might  be  by  parol  (at  common 
law),  and  livery  of  seisin  not  requisite,  ib. 
But  a  surrender  of  things  in  grant  must  be 
by  deed,  ib.  Surrender  must  be  of  an  actual 
estate,  and  not  of  a  mere  right,  ib.  II.  Sur- 
render in  law,  554.  Lease  for  years  to  begin 
at  a  future  day,  is  not  merged  by  a  surrender 
in  deed,  before  the  day,  ib.  Secus  as  to  sur- 
render in  law  by  acceptance  of  a  new  lease, 
ib.  On  lessee's  acceptance  of  a  new  lease  on 
condition,  by  breach  whereof  it  becomes  void, 
yet  the  surrender  in  law  of  the  old  lease  is 
absolute,  555.  80  in  case  the  lessee  accepts 
a  grant  of  the  reversion  on  condition,  &c,  ib. 
Diversity  herein  when  the  lessee  surrenders 
on  condition,  ib.  On  guardian  in  chivalry 
taking  a  feoffment  of  the  infant,  though  it  be 
void,  his  interest  is  surrendered  in  law,  ib. 
On  lease  for  years  by  the  master  of  a  hospital 
sole  seised,  Ac.,  the  lessee  being  afterwards 
made  master,  the  term  is  merged,  556.  So 
in  case  of  lessee  for  years  marrying  the  feme 
lessor,  ib.  Secus  where  a  man  lessor  marries 
the  feme  lessee,  ib.;  or  where  the  lessee 
makes  the  lessor  his  executor,  557  to  562 ;  or 
in  case  of  lessee  for  years,  under  a  corporation 
aggregate  of  many,  being  made  master,  563. 
III.  Effect  of  a  surrunder,  563.  On  a  sur- 
render, the  estate,  as  between  the  parties, 
is  absolutely  determined,  ib.  Secus  as  to 
strangers,  564 ;  unless  it  be  for  their  advan- 
tage, 565.     Of  a  bond,  566  to  569. 


CHAP.  XLm. 

SAME  SUBJECT. 

JOf  Conveyances  under  the  Statute  of  Uses,  Uc. 

Definition  of  an  use  at  common  law,  670.  Can- 
not be  two  uses  in  esse  of  the  same  land,  671 
to  577.  On  what  conveyances  uses  may  be 
raised,  578.  On  feoffment  to  future  uses,  the 
use  results  to  the  feoffor  in  the  mean  time, 
579  to  582.  So  where  feoffor  disposes  of  the 
profits  for  a  particular  time  in  present!,  the 
use  of  the  inheritance  is  in  him,  as  a  thing 
undisposed  of  583  to  586.  By  stat  27  H.  8. 
all  uses  are  transferred  into  possession,  687 
to  589.  Diversity  as  to  the  passing  of  the 
estate,  between  a  feoffment  to  the  intent  to 
perform  feoffor's  last  will,  and  where  it  is  to 
the  use  of  such  persons  and  such  estates  as  he 
shall  appoint  by  will,  590  to  603. 


CHAP.  XLIV. 

Of  Alienation  by  Matter  of  Record, 

Definition  and  nature  of  a  fine,  604  to  612. ' 
Fine  by  tenant  in  tail,  a  bar  to  the  issue :  se- 
cus as  to  the  remainder-man,  or  reversioner, 
if  he  enter  within  five  years  after  his  right 
accrued,  613.  Tenant  in  tail  being  disseised, 
or  having  a  right  of  action,  a1  fine  by  the  tenant 
of  the  land,  after  five  years,  bars  the  right  of 
the  estate-tail,  ib.  Definition  of  a  common 
recovery,  613  to  616.  The  different  kinds, 
616.  Nature  and  operations  of  a  common 
recovery,  617.  Common  recovery  by  tenant 
for  life,  no  bar  to  the  remainder-man,  or  re- 
versioner, ib.  Secus  as  to  a  common  recovery 
by  tenant  for  life,  with  the  concurrence  of 
tenant  in  tail,  ib.  Common  recovery  by 
tenant  in  tail  in  possession,  is  a  bar  to  all  re- 
mainders and  reversions,  618;  and  to  the 
estate  tail,  ib.  Secus  as  to  a  common  recovery 
(or  fine)  by  tenant  in  tail  of  the  king's  gift 
the  reversion  or  remainder  being  in  the  crown, 
ib.  Construction  of  stat.  34  H.  8.  c.  20,  619 
to  623.  Recovery  suffered  by  tenant  in  tail 
without  voucher,  no  bar  of  an  estate  tail,  623. 


CHAP.  XLV. 

Of  Alienation  by  Special  Custom, 

Alienation  by  surrender,  the  proper  mode  of 
conveying  copyhold  estates,  624 ;  or  custom- 
ary freeholds,  ib.  Form  of  the  surrender, 
625.  Who  may  take  surrenders,  626.  Lord 
of  a  manor  pro  tempore  may  take  surrenders, 
627.  The  lord  may  take  surrenders  out  of 
court,  628.  Steward  of  a  manor,  his  office 
and  duties,  629.  How  appointed,  ib.  Sur- 
render by  custom  may  be  made' to  the  bailh% 
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or  to  two  tenants  of  the  manor,  out  of  court, 
630.  Such  surrender  made  out  of  court  must 
be  presented  at  the  next  court,  ib.  On  pre- 
sentment at  the  next  court  the  surrender  is 
good,  though  the  surrenderor  die  in  the  mean 
time,  ib.  Effect  of  a  surrender  and  admission, 
632.  The  surrenderee  is  in  by  the  surren- 
deror, and  the  lord  is  a  mere  instrument,  ib. 
On  surrender,  the  limitation  of  the  use  being 
general,  the  surrenderee  has  but  an  estate  for 
life,  633.  Surrender  out  of  court  by  one 
joint-tenant  to  the  use  of  his  will,  with  pre- 
sentment (after  his  death)  at  the  next  court, 
enures  as,  a  severance  of  the  jointure  by  rela- 
tion, ib.  Custom  to  surrender  need  not  be 
alleged  in  pleading,  unless  surrender  made  to 
the  steward,  &c,  out  of  court,  634,  5. 


CHAP.  XLVL 


Of  Alienation  by  Devite. 

Signification  and  etymology  of  the  word  ''de- 
vise/' 636'.  How  distinguished  from  a  testa- 
ment, ib.  At  common  law,  no  lands  were 
devisable  except  by  custom,  ib.  Alteration  in 
the  common  law  herein,  by  stat  32  &  34  H.  8. 
637  to  639.  Devise  by  custom,  not  taken 
away  by  these  statutes,  640,  1.  What  de-, 
vises  good  under  the  stats,  of  wills,  642  to' 
645.  On  devise  of  lands,  the  freehold  in  law 
is  in  the  devisee  before  entry  645.  Construc- 
tion of  devises,  646.  Where  there  are  seve- 
ral wills,  or  two  inconsistent  devises,  the  last 
only  shall  stand,  646  to  652. 
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BOOK  II. 

Or  THK  LAW  OF  TSJrURKS  AND  REAL  PROPERTY. 


CHAPTER  XXVII. 

OF  ESTATES  UPON   CONDITION. 


Ltitxeton,  haying  before  spoken  of  estates  absolute,  now  be-  201  a> 
ginneth  to  entreat  of  estates  upon  condition  (a).     And  a  *  condition       (2)* 

Natnn  of  condition*.  Glanr.  lib.  10.  cap.  &  Bracton,lib.2.  c*,6.6.7,&c.m>-4.fol.Ma. 
Brtt.cap.38.  *  i>L 80. 99. 114. 130M& *».  2CT. 210.  Fl6ta,DO.&cap.9.fclfb.6. 
cap  5.  Mirr.  cap.  %  wet  16.  *  17. 

(a)  Estates  upon  Condition,  as  Sir  William  Blaclcstone  justly  remarks,  are  more 
properly  qualifications  of  other  estates,  than  a  distinct  species  of  themselves.  Any 
quantity  of  interest,  either  a  fee-simple,  a  freehold,  or  a  term  for  years,  may  be  granted 
with  an  express  condition  annexed,  whereby  an  estate  may  be  created,  enlarged,  or 
defeated  upon  an  uncertain  event.  Where  the  condition  muat  be  performed  before  the* 
estate  can  commence,  it  is  called  a  condition  precedent  ,*  but  where  the  effect  6(  a  condition" 
is  either  to  enlarge  or  defeat  an  estate  already  commenced,  it  is  called  a  condition  subsequent^ 
Thus,  if  an  estate  be  limited  to  A.  upon  his  marriage  with  B.,  the  marriage  is  a  precedent 
condition,  and  till  that  happens  no  estate  rests  in  A.  Show.  Pari.  Ca.  §3.  Or  if  a  man 
make  a  lease  of  land  to  I.  S.  for  ten  rears,  provided  that  if  he  pay  the  lessor  10/.  at 
Michaelmas,  he  shall  have  the  land  to  him  and  his  heirs ;  this  is  also  a  condition  precedent, 
and  must  be  fulfilled  ere  the  estate  can  take  effect.  Shep.  T.  17.  But  where  a  lease  is 
made  for  years,  on  condition  that  the  lessee  shall  pay  10/.  to  the  lessor  at  Michaelmas,  or 
else  his  lease  shall  be  void,  this  is  a  condition  subsequent;  for  here  the  estate  is  executed, 
bat  die  continuance  thereof  depends  upon  the  breach  or  performance  of  the  condition.  Ibid. 
So  if  a  man  grant  an  estate  in  fee-simple,  reserving  to  himself  and  his  heirs  a  certain  rent, 
and  that,  if  such  rent  be  not  paid  at  the  times  limited,  it  shall  be  lawful  for  him  and  his 
heirs  to  re-enter,  and  avoid  the  estate  i  f  n  this  case  the  grantee  and  his  heirs  have  an  estate 
upon  condition  subsequent,  which  is  defeasible  if  the  condition  be  not  strictly  performed. 
Post,  901  a.  Conditions  precedent,  which  are  to  create  an  estate,  receive  a  libera] 
construction:  and  if  the  condition  is  performed  as  near  to  the  intent  as  possible  it  will  be 
sufficient:  but  it  is  a  rule  that  conditions  which  defeat  estates  are  to  be  constructed  strictly. 
Post,  220  a.  Rol.  Abr.  438.  And  sflch  conditions  can  only  be  reserved  to  the  feoffor, 
donor  or  lessor,  and  their  heirs,  and  not  to  a  stranger ;  for  it  is  a  maxim  of  law,  as  Lord 
Coke  hereafter  observes,  that  nothing  Which  lies  in  action,  entry  or  re-entry,  can  be  granted 
over,  in  order  to  discourage  maintenance  and  litigation.  Post,  214  a.  Most  of  the  cases 
relating  to  conditions  fall  under  the  distinctions  of  conditions  precedent  and  subsequent. 

Besides  these  express  or  conventionary  conditions,  there  is  another  class  of  conditions, 
which  are  termed  conditions  #n  law.  Estates  upon  condition  implied  in  war,  are  where  a 
grant  of  an  estate  has  a  condition  annexed  to  it  inseparably  from  its  essence  and  constitution, 
although  no  condition  be  expressed  in  words.  As  if  a  grant  be  made  to  a  man  of  an  office 
generally,  without  adding  other  words ;  the  law  tacitly  annexes  hereto  a  secret  condition, 
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annexed  to  the  realty,  whereof  Littleton  here  speaketh,  in  the  legal 
understanding,  est  modus,  a  quality  annexed  by  him  that  hath  estate, 
interest,  or  right,  to  the  same,  whereby  an  estate,  &c.  may  either  be 
defeated,  or  enlarged,  or  created  upon  an  uncertain  event  Conditio 
dicitur  cum  quia  in  casum  incertum  qui  potest  tendere  ad  esse 
out  non  esse  cortfertur. 

ESTATES  which  men  have  in  lands  or  tenements  (1)  upon 
rSecU35.  condition  are  {2)  of  two  sorts,  viz.  (3)  either  they  have  estate 
Th! dtiLiit  up011  condition  in  deed  (quag  est  focti,  that  is,  upon  a  condition 
J}nd»of  con,  expressed  by  the  party  in  legal  terms  of  law),  or  upon  condition  in 
Con,  801  law(4),&.e. 

(3)*  *«  Or  upon  condition  in  law,  $*."     Quk   est  Juris,  that  is, 

(iwsu.    tacitey  created  by  law  without  any  words  used  by  the  party. 

iRoL  Abr.     Again  Littleton  subdivideth  conditions  in  deed  (though  not  in  ex- 

79.)       p"    press  words)  into  conditions  precedent  (of  which  it  is  said,  Conditio 

adimpleri  debet  priusquam  sequatnr  effectus,)  and  conditions 

subsequent    Again,  of  conditions  in  deed  some  be  affirmative,  and 

some  in  the  negative ;  and  some  in  the  affirmative,  which  imply  a 

negative;  some  make  the  estate,  whereunto  they  are  annexed, 

♦201  b.    voidable  by  entry  or  claim,  and  some  make  the  *estate  void  ipso  facto, 

without  entry  or  claim. 

(I)  sur  condition  not  in  L.  and  M.  nor        (3}  ou  not  in  L.  and  M.  nor  Rob. 
Ron.  (4)  Uc.  not  in'L.  and  M,  nor  Roiu 

(3)  de-en  in  L.  and  M.  and  Roh. 

that  the  grantee  shall  duly  execute  his  office ;  on  breach  of  which  condition  Ft  ie-  lawful  for 
the  grantor  or  his  heirs  to  oust  him,  and  to  grant  it  to  another  person.  Post,  333  b.  Upon, 
the  same  principle  proceed  all  the  forfeitures  which  are  given  by  law  of  life-estates,  and 
others,  for  any  acts  done  by  the  tenant  himself,  that  are  incompatible  with  the  estate  which 
he  holds.  As  if  a  tenant  for  life  or  years  enfeofTa  stranger  in  fee-simple,  this  is  a  forfeiture 
of  their  several  estates;  being  a  breach  of  the  condition,  which  the  law  annexes  thereto, 
viz.  that  they  shall  not  attempt  to  create  a  greater  estate  than  they  themselves  are  entitled 
to.  Post,  315  a.  So  if  any  tenant  for  years,  for  life,  or  in  fee,  commit  a  felony,  the  king, 
or  other  lord  of  the  fee,  is  entitled  to  have  their  tenements,  because  their  estate  is  determined 
by  the  breach  of  the  condition,  that  they  shall  not  commit  felony,  which  the  law  tacitly 
annexes  to  evenr  feudal  donation. 

To  the  feudal  system,  indeed,  we  owe  the  origin  of  the  doctrine  of  conditions.  In  the 
early  ages  of  the  feud,  the  performance  of  feudal  service  was  a  condition  incident  to,  and 
inseparable  from,  the  estate  of  the  feudatory ;  and,  in  case  of  failure  thereof,  the-  lord  had  a 
right  of  entry  for  his  tenant's  forfeiture.  And,  in  after  times,  when  improper  feuds  werer 
introduced,  estates  were  granted  subject  to  express  conditions ;  and  it  was  a  maxim  of  the 
feudal  law,  that  convmtio  modum  dot  donation* :  and,  therefore,  whatever  terms  the  donor 
prescribed,  though  varying  from  the  general  course,  was  the  rule  by  which  the  grant  was 
to  be  regulated.  See  Sulliv.  Lect.  7.  p.  68.  Craig,  de  Jure  Feudali,  lib.  3.  dieg.  4.  sect* 
1,3,3. 

In  the  civil  law  the  word  condition  has  a  much  more  extensive  signification  than  in  our 
law ;  for  in  the  former  conditions  are  defined  to  be  "  pactions  which  regulate  that  which  the 
contractors  have  a  mind  should  be  done,  if  a  case  which  they  foresee  should  come  to  pass.*' 
See  Domat.  lib.  1.  tit.1.  sect  4.  Besides  the  distinctions  of  conditions  precedent  and 
subsequent,  this  writer  also  mentions  a  third  sort  of  conditions,  viz.  those  which  neither 
accomplish  nor  dissolve  the  contract;  but  which  only  make  some  other  changes  in  it:  as 
where  it  is  said,  that  if  a  house,  which  is  let  be  given  without  the  moveables  that  were 
promised,  the  rent  shall  be  lessened  so  much.  Ibid. — [.&£]  [See  Mr.  Butler's  note  at  the 
end  of  the  volume.  •  Note.  1.] 
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Also  of  conditions  in  deed,  some  be  annexed  to  the  rent  reserved 
oat  of  the  land,  and  some  to  collateral  acts,  &c:  some  be  single, 
some  in  the  conjunctive,  some  in  the  disjunctive,  as  shall  evidently 
appear  in  this  chapter,  where  the  examples  of  these  divisions  shall  JJ|£  ^%r 
be  explained  in  their  proper  place. 

Of  conditions  in  law  more  shall  be  said  hereafter  in  this  chapter. 

UPON  condition  in  deed  is,  as  if  a  man  by  deed  indented  uttl»*mi, 
infeoffs  another  in  fee-simple  (5),  reserving  to  him  and  his  heirs  ^f^f^6* 
yearly  a  certain  rent  payable  at  one  feast  or  divers  feasts  per  condwomui 
annum,  on  condition  that  if  the  rent  be  behind,  $c.  that  it  shall  *•*■ 
be  lawful  for  the  feoffor  and  his  heirs  into  the  same  lands  or 
tenements  to  enter ^e^.     (Ou  si  terre  soit  alien  a  un  home  en  fee 
rendant  a  lui  certaine  rent,  &c]  (a)    And  if  it  happen  the  rent  to 
be  behind  by  a  week  qfter  any  day  of  payment  of  it,  or  by  a 
month  cfier  any  day  of  payment  of  it,  or  by  (6)  half  a  year,  fyc. 
that  then  it  shall  be  lawful  to  the  feoffor  *and  his  heirs  to  enter,      (4)* 
4re.    (7)  In  these  cases  tf  the  rent  be  not  paid  at  such  time,  or 
before  such  time  limited  and  specified  within  the  condition  com- 
prised in  the  indenture,  then  may  the  feoffor  or  his  heirs  enter 
into  such  lands  or  tenements,  and  them  in  his  former  estate 
to  have  and  hold,  arid  the  feoffor  quite  to  oust  thereof.    And  it 
is  called  an  estate  upon  condition*  because  that  the  state  qf  the    #201  b. 
feoffee  is  defeasible,  if  the  condition  be  not  performed,  fyc. 

Here  Littleton  putteth  one  example  of  six  several  kinds  of  con- 
ditions. That  is,  first,  of  a  single  condition  in  deed.  Secondly,  of 
a  condition  subsequent  to  the  estate.  Thirdly,  a  condition  annexed 
to  the  rent,  &c  Fourthly,  a  condition  that  defeateth  the  estate. 
Fifthly,  a  condition  that  defeateth  not  the  estate  before  an  entry. 
And  lastly,  a  condition  in  the  affirmative,  whith  implieth  a  negative, 
(as  behind  or  unpaid  implieth  a  negative)  viz.  not  paid.  All 
which  do  appear  by  the  express  words  of  Littleton. 

IN  the  same  manner  it  is  if  lands  be  given  in  tail,  or  let  for  unwo*. 
term  of  life,  or  (8)  of  years,  upon  (9)  condition,  $c.  ^2*^' 

This  fyc.  implieth  the  several  kinds  of  conditions  in  deed  before    202  b. 
specified. 

ALSO,  divers  words  (amongst  (10)  others)  there  be,  which  by  J^"^^ 
virtue  qf  themselves  make  estates  upon  condition ;  one  is  the  ^^  J^  * 
word  (lb)  sub  conditione  \as~ifJl*  ittfeoffB.  qf  certain  *land,  to    »203*b. 

(5)  simple  not  in  In  and  M.  nor  Ron.  (9)  tiel  added  in  L.  and  M.  and  Rob. 

(6)  un-demy  not  in  L.  and  M.  nor  Rob.  (10)  les  added  in  L.  and  M.  and  Rob. 

(7)  Et  added  in  L.  and  M.  and  Rob.  (11)  sub  conditions-^  eondieion  in  L.  and 

(8)  a  terms  added  in  L.  and  M.  and  Rob.     M.  and  Rob. 

(a)  Part  of  the  original  French  is  here  inserted,  because  the  words  "  rendant  a  lni  certaine 
rent,"  &c.  are  not  noticed  in  the  translation  of  the  section,  though  the  same  words  are  com- 
mented by  Lord  Coke,  201  b.     [Note  from  18th  Lond.  Ed.  1823.] 
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1.  By  what  have  and  to  hold  to  the  said  3.  and  his  heirs  upon  (12)  condition, 
words  ere*,  j^j  ^  said.B.  and  his  heirs  do  pay,  or  cause  to  be  paid  to  the 

SS?°"Sb  4Na^  **•  afU*  ***  *etr*  yevrty  suc^  a  rm*>  $°*     *n  this  case> 
c^d5an?N  without  any  more  saying,  the  feoffee  hath  an  estate  upon  con- 

dition. 

80S  hu         "Such  a  rent,<$c"    This  (4*c.)  implieth  any  other  rent,  or  sum 
yjd.«e«,a25.  jn  gross,  or  any  collateral  condition  whatsoever,  either  to  be  per- 
formed by  the  feoffee,  (whereof  our  author  here  putteth  his  case)  or. 
by  the  feoffor,  and  extendeth  to  all  kinds  of  conditions  in  deed  before 

specified. 

♦ 

903  a.  Here  in  this  and  the  next  two  sections  Ut&eton  doth  put  four 
^ "Marie,  examples  of  words  that  make  conditions  ffl  deed:  and  first,  sub 
§?  a  if8,  if  conditions  This  is  the  most  express  and^proper  condition  in  deed, 
co4*  57%  ****  therefore  our  author  beginnedi  with  it 

Aaa77.   .33 

Am.  11.   49  Am.  13.  Biacton,  ubi  aupra.    Fieta,  lib.  4.  cap.  9.   Btfu  cap.  36.  el  ubi  fupra. 

(5)*  mALSO,  \f  the  (13)  words  were  such,  Provided  always,  that 

raTf]Sk  the  aforesaid  B.  do  pay  or  cause  to  be  paid  to  the  aforesaid  A. 

808  b.1    mch  a  ren*>  $c->  w  these*  &°  that  the  said  B.  do  pay  or  cause 

PtotIw,    to  be  paid  to  the  said  A.  the  said  rent,  fyc. ;  in  these  cases,  with- 

IuqMod*     out  more  saying,  the  feoffee  hath  but  an  estate  upon  condition; 

so  as  \f  he  doth  not  perform  the  condition,  the  feoffor  and  his 

heirs  may  enter,  fyc. 

803*.  u  Provided  always,  that  B.  pay,  fyc."  Our  author  putteth  his 
Pp°triSb Vi<L  CMe  w'lere  a  proviso  cometh  alone.  And  so  it  is  if  a  man  by 
Dm48H.&  indenture  letteth  lands  for  years,  provided  always,  and  it  is  cove- 
a  fofu2^'  nanted  and  agreed  between  the  said  parties,  that  the  lessee  should 
cod«4  57?ntn  not  ^^en '  an5  it  was  adjudged  that  this  was  a  condition  by  force  of 
cnSwittte    &*  proviso,  and  a  covenant  by  force  of  the  other  words  (b). 

case,  litx  % 

fol.  71.  ?a  at  largo.  35 H.  a  th.  Condition.  Br.  lib.  a  89.  Fimncaa' caae.  <?  Rep.  70  b.) 

This  word  proviso  shall  be  also  taken  as  a  limitation  or  qualifi- 
cation, as  hereafter  in  his  proper  place  shall  be  said.     And  some- 
is*  fcc!**8,     tunes  it  shall  amount  to  a  covenant    All  which  do  appear  by  the 
'itaqwd.    authorities  in  the  margent  (*). 

cajft  Brae-      For  the  fyc.  in  this  section  explanation  is  made  in  the  section 

ton.  ubi  ail-  .  i    /»  * 

pra!  Briuon,  next  before. 

abi  supra. 
(13)  urta  added  in  L.  and  M.  and  Roh.         (13)  panb—condtaonB  in  L.  &J&,  &  Ron, 

is)  So  4he  word  "  proviso"  may  operate  as  a  condition,  although  there  be  covenants 
bre.  3  Dy.  311.  9  Co.  70  b.  1  Rol.  Abr.  410.  But  if  the  clause  in  which  it  stands 
has  dependence  oa  another  clause  of  the  deed,  or  be  the  words  of  the  feoffee,  to  compel 
the  feoffor  to  4o  something,  then  it  is  not  a  condition,  but  only  a  covenant.  Sheph.  Touch* 
182.    Aioor,307.707. 

Where  the  word  "  proviso'9  shall  be  taken  to  be  only  a  qualification  or  explication  of  a 
covenant  or  grant,  see  9  Leon.  198.  3  Leon.  996, 996.  f)y.  999.  4  Leon.  70.  3  Leon.  16. 
Poph.119.  Gouldsb.131.  And.  71, 79.  Mo.. 707.  2  Co.  72  a.  As  to  the  difference  be- 
tween a  condition,  a  remainder,  and  a  conditional  limitation,  see  the  note  to  fo.  914  b.  post. 
_[£<*.]    [See  Mr.  Butler'*  note  at  the  end  of  the  vol.    Note  9.] 
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uM$a  qmuL"    This  is  the  third  condition  in  deed,  whereof  our  (Dyer  13 b> 
maketk  mention. 


JLLSO,there  be  other  words  in  a  deed which  cause  the  tenements  ixnuno*. 
to  be  conditional    As  if  upon  such  feoffment  a  rent  be  reserved  ^^^P' 
to  the  feoffor y  fyc.  and  afterward  this  word  is  put  into  the  deed  q^  §i  ^ 
(14),  That  if  it  happen  the  qforesaid  rent  to  be  behind  in  part  or     Un«al- 
§  in  all  (15),  that  then  it  shall  be  lawful  for  the  feoffor  *and      (6)* 
*  his  heirs  to  enterf  fyc*;  this  is  a  deed  apon  condition. 
% 
u  Quod  si  contingat,  $c"    This  is  the  fourth  condition  in  deed     903  b. 
set  down  fcy  our  author.  *  <&*  ye  b.) 

**  Cong.  66.   8 

WflL  jLSf.3M.  adjudged.  Quod  al  contingat  Patch.  37.  ElRotXt  fatter  Seyer  at 
Hares  In  Com.  Banco. 


BUT  there  is  a  diversity  between  this  word  si  contingat,  &e. 
and  the  words  next  qforesaid,  $c.    For  these  words,  si  contingat,  ^Sfj?  ?l# 
Ac.  mre  nought  worth  to  such  a  condition,  unless  it  hath  these  ow«ity"L 
words  following, «  Thai  it  shall  be  laufulfor  the  feoffor  and  his  %££$!?* 
heirs  to  enter,"  #c.    But  in  the  cases  qforesaid}  it  is  not  ne-  ^SSSw^ 
wesson/  by  the  law  to  put  such  clause,  scilicet, "  that  the  feoffor  Sum-)  cos* 
and  his  heirs  mag  enter,"  fa  because  they  may  do  t hit  by force 
if  the  words  qfonsaid^for  thqfihcy  contain  (16)  in  themselves 
a  condition,  scilicet,  that  the  feoffor  and  his  heirs  may  enter,  £?. 
Yet  it  is  commonly  used,  in  ml  such  cases  qforesaid,  to  put  (17) 
the  clauses  in  fhe  deeds,  seilieef,  if  the  rent  be  behind,  fyc.  that  it 
shall  be  Uwtful  to  the  feoffor  and  his  heirs  to  enter,  fyc.    And 
this  is  well  don*,  for  this  intent,  to  declare  and  express  to  the 
common  people,  who  are  not  learned  (18)  in  the  law,  (19)  qf  the 
manner  ana  condition  qf  the fooffment,  fyc.    As  jf  a  man  seised 
qfland  (20)  letteth  the  same  land  to  another  by  deed  indented 
for  term  qf  years,  rendering  lo  him  a  certain  rent,  it  is  used  to 
be  put  into  the  deed,  that  if  the  rent  be  behind  at  the  day  qf  pay- 
ment, or  by  th*  space  qf  a  week,  or  a  month,  fye.  that  then  it  shall 
be  lawful  to  the  lessor  to  distrain,  $c.  (21)  yet  the  lessor  may 
distrain  qf  common  right  for  the  rent  behind,  fyc.  though  such 
words  were  not  put  into  the  deed,  fyc. 

Or  a  month,  fyc.  Here,  albeit  the  clause  of  distress  be  added,  906  a. 
that  if  the  rent  be  behind  by  the  space  of  a  week  or  a  month,  that 
the  lessor  may  distrain,  yet  he  may  distrain  within  the  week  or 
month,  because  a  distress  is  incident  of  common  right  to  every  rent- 
service.  And  the  words  be  in  the  affirmative,  and  therefore  cannot 
restrain  that  which  is  incident  of  common  right 

•The  other  &&  in  this  section  upon  that  which  hath  been  said      (7)* 
are  evident 

(14)  fletf^aro/notinL.andM.norinRoh.  (19)  de  la  mtmmer—k  mmUert  in  L.  and 

(15)  Ut.  added  in  L.  and  M.  and  in  Ron.  M.  and  Roh. 

(16)  o-*n  in  U  and  M.  and  Roh.  (90)  tome  de  fiwiktenement  added  in  L. 

(17)  lee  tiele  in  L.  and  M.  and  Roh.  and  M.  and  Ron. 

(18)  en la—de in  L.  and M.,<fe  fc  in Roh.  (91)  ct  added  in  L.  and  M.  and  Roh. 
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804  a.  By  section  330,  it  is  evident  that  some  words  of  themselves  do 
make  a  condition,  and  some  other  (whereof  our  author  in  section 
Jh.^1*  sl  331  putteth  an  example)  do  not  of  themselves  make  a  condition 
SjJiTBraa.  without  a  conclusion  and  clause  of  re-entry  :  and  many  times  (si) 
i\bA,t«.mb.  makes  a  condition  (c),  and  sometimes  a  limitation,  as  hereafter  shall 
<5    %, }      be  said  in  this  chapter. 

<*)4  Mw.         Inesse potest  donationi  modus,  conditio,  sive  causa.    (*)  Scito 
lariat*,    q^jj^  ^u^  modus  est  (si)  conditio  (quia)  causa. 

Bmcion,  ubi       Conditio  is  explained  before.    Modus  is  at  this  day  properly 
*upi*"  taken  for  a  modification,  limitation,  or  qualification,  for  the  which 

also  the  law  hath  appointed  apt  words ;  and  because  Littleton  speak- 
tfth  of  this  also  in  the  end  of  this  chapter,  I  will  reserve  this  matter 
to  his  proper  place,  where,  the  reader  shall  perceive  excellent  matter 
<©f  learning  touching  this  point 
• 
and<Pro.         Causa,  the  cause  or  consideration  of  the  grant    And  herein 
?MHifc  4il   tte1*  **  a  diversity  between  a  gift  of  lands,  and  a  gift  of  annuity,  or 
^Tio^a  *ock  ^^     ^or  example?  *f  a  man  g"1114  *n  annuity  pro  una  acra 
7ReP°ib.jo!  terrm,  in  this  case  this  word  jpro  showeth  the  cause  of  the  grant,  and 
M4a.  ^iSix  'therefore  amounteth  to  a  condition ;  for,  if  the  acre  of  land  be  evic- 
l§7a.) P°*'    ^  by  an  elder  title,  the  annuity  shall  cease ;  for  cessante  causd  cea- 
xat  tffectus. 

And  so  if  an  annuity  be  granted  pro  decimis,  &c.  if  the  grantee 
{a]  be  unjustly  disturbed  of  the  tithes,  the  annuity  ceaseth.  And 
*o  it  is  if  an  annuity  be  granted  pro  consilio,  and  the  grantee  refuse 
<to  give  counsel,  the  annuity  ceaseth.  So  if  an  annuity  be  granted 
quad  prsestaret  consilium,  this  makes  the  grant  conditional. 


eVadou38  ^tt*  ^  ^'  ^ro  cons^°  impenso,  fyc.  makes  a  feoffment,  or  a  lease 
30.  14^4.  for  life,  of  an  acre,  or  pro  unA  acrd  terras,  &c.  albeit  he  denieth 
•s  h!s^b!  2s*  counsel,  or  that  the  acre  be  evicted,  yet  A.  shall  not  re-enter ;  for  in 
^VeIjS  'this  case  there  ought  to  be  legal  words  of  condition  or  qualification  ; 
riemA*T 5"  ^  **  cause  or  consideration  shall  not  avoid  the  state  of  the 
(8)»  '  feoffee.  *And  the  reason  of  this  diversity  is,  for  that  the  state  of 
^a&R  et  ^  ^tn^  lB  executed,  and  the  annuity  executory. 

*E.2.   9E.4.9Q.    15E.4.& 

Sp^i^M        ^^  yet  so™6**11168  in  case  of  lands  or  tenements  (causa)  shall 
am.  i.  40     make  a  condition.    As  if  a  woman  give  lands  to  a  man  and  his  heirs, 
"""  causd  matrimonii  prselocuti,  in  this  case  if  she  either  marry  the 

2.0a,  man*  or  *e  ""^  f*™**  to  marry  her,  she  shall  have  the  land  again, 
inyha>iut!  to  her  and  to  her  heirs,  (a)  But  of  the  other  side,  if  a  man  give 
B^tuH  i.  laad  to  a  woman  and  to  her  heirs,  causd  matrimonii  prselocuti, 

(c)  That  Che  general  meaning;  of  the  word  "  if  implies  a  condition  precedent,  unless  it 
be  controlled  by  other  words,  see  Bromfield  v.  Crowder,  1  N.  R.  335. — [-&*•] 

[(a)  Instead  of  grantee,  it  should  be  grantor,  as  it  seems.  See  Mr.  Ritso't  Intro,  p.  119. 
Note  from  18th  Lond.  Edit  1823.] 
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though  he  [b]  marry  her,  or  the  woman  refuse,  he  shall  not  have 

the  land  again,  for  it  stands  not  with  the  modesty  of  women  in  this 

kind,  to  ask  advice  of  learned  cpunsel  as  the  man  may  and  ought ; 

(*)  and  the  rather,  for  that  in  the  case  of  the  woman  she  may  aver  <*>  12 e.  1. 1. 

the  cause,  (for  the  reason  aforesaid)  although  it  be  not  contained  in  ariiw 

the  deed,  yea  though  the  feoffment  be  made  without  deed.  aoe  l.vm.B* 

■ecu  366.  ' 

If  a  man  maketh  a  feoffment  in  fee,  adj&ciendum,  or  faeiendo, 
or  eft  intentione,  or  ad  effectum,  or  ad  propositum,  that  the  feof-  woXfofciS- 
fee  shall  do  or  not  do  such  an  act,  none  of  these  words  make  the  Sm*V8» 
state  in  the  land  conditional ;  for  in  judgment  of  law  they  are  no  KffitoS' 
words  of  condition  ;  and  so  was  it  resolved,  Hill.  lifEliz.  in  Com.  £inJfnlk>l1g 
Banco,  in  the  case  of  a  common  person ;  but,  in  the  case  of  the  king,  7  h.  4/32^  31 
the  said  or  the  like  words  do  create  a  condition,  and  so  it  is  in  the  ?w«M9B?." 
case  of  a  will  of  a  common  person,  which  case  I  myself  heard  and  §  h^1"^!  ». 
observed.  2LPf£u.*" 

Stud.  lib.  2. 

tt  a  18a.  33 E.  a   Breve  291.  a  Rol.Abr.  407. -KB.  409.410.    Moore  57**2  Leon.  33. 
3  Rep.  64  a.  10  Bep.  42  a.)  In  wills  and  lea*M  for  yean. 

But,  for  the  avoiding  of  va  lease  for  years,  such  precise  words  of 
condition  are  not  so  stnckly  required,  as  in  case  of  freehold  and  in- 
heritance,    (b)  For  if  a  man  by  deed  make  a  lease  of  a  manor  for  g)  7E.  6. 
years,  in  which  there  is  a  clause  (and  the  said  lessee  shall  continu-  &&  Dyer 
ally  dwell  upon  the  capital  messuage  of  the  said  manor,  upon  pain  fo&ESSES? 
of  forfeiture  of  the  said  term)  these  words  amount  to  a  condition. 

And  so  it  is  if  such  a  clause  be  in  such  a  lease,  Quod  non  licebet,  j^™^ 
to  the  lessee,  dare,  vender e,  vel  concedere  statum,  et  sub  pcenA  ^J6^  4 
forisfacturse,  this  amounts  to  make  the  lease  for  years  defeasible  ; 
and  so  it  was  adjudged  in  the  court  of  common  pleas  (c)  in  queen  J^™bf!i!: 
Elizabeth's  time ;  and  the  reason  of  the  court  was,  that  a  lease  for  JJJaIJ[JJJle 
years  was  but  a  contract,  which  may  begin  by  word,  and  by  word  yw.rfcom. 

i       i  •       i       i  142.   Br.  and 

may  be  dissolved.  Bestone'e 

^  care. 

*There  is  a  difference  between  a  rent  and  a  re-entry,  for,  upon  a      (9)* 
gift  in  tail,  or  a  lease  for  life,  a  rent  may  be  reserved  without     225  Jj. 
deed  (d)  ;  but  a  condition,  with  a  re-entry,  cannot  be  reserved  in  beagoodco* 
those  cases,  without  deed.  SSVtT? 

P6rt308b. 

ALSO,  if  a  man  make  a  deed  qf feoffment  to  another,  and  in  214.) 
the  deed  there  is  no  condition,  6>c.  (either  in  deed  or  in  law)  and  [sJ£*359. 
when  the  feoffor  will  make  liven/  of  seisin  unto  him  by  force  of   222  b.] 
the  same  deed,  he  makes  livery  of  seisin  unto  him  upon  certain     [Com 
condition  (22) ;  in  this  case,  nothing  of  the  tenements  passeth  by    233  b,l 
the  deed,  for  that  the  condition  is  not  comprised  urithin  the  deed, 
and  the  feoffment  is  in  like  force  as  if  no  such  deed  had  been 
made. 

(22)  Mc.  added  in  L.  and  M.  and  Roh. 

(b)  Here,  it  seems,  the  text  should  be  read  as  if  the  words,  though  he  do  not  marry  her, 
had  beta  used  by  Lord  Coke.    Note  to  18th  Lond.  Edit.  1823. 
(d)  This  is  to  be  understood,  at  common  law,  before  the  29  Cha.  2.  c.  3— [J5tf.] 


Digitized  by  LjOOQIC 


8.  OF  ESTATES  UPON  CONDITION.     BOOK  II. 

$25 1,  And  the  reason  hereof  is,  for  that  the  estate  passeth  by  the  livery 
<4 Rep. « 'a.)  of  seisin  (23).  And  in  this  case  the  feoffor,  upon  the  delivery  of 
i7A«. j? ml"  seisin,  must  express  the  state  to  him  and  his  heirs>  or  the  heirs  of 
iV  his  body,  &c. 

m  am  pi.  6.  If  an  agreement  be  made  between  two,  that  the  one  shall  infeoff 
the"  other  upon  condition,  in  surety  of  the  payment  of  certain  money, 
and  after  the  livery  is  made  to  him  and  his  heirs  generally,  the  state 
is  holden  by  some  to  be  upon  condition  ;  inasmuch  as  the  intent  of 
the  parties  was  not  changed  at  any  time,  but  continued  at  the  time 
of  the  livery  (b). 

(10)*  *  If  a  man  make  a  charter  of  feofiment  in  fee,  and  the  feoffor 

k^U77.  deliver  seisin  for  life,  the  feoffee  shall  hold  it  but  for  life ;  but  if  the 
iSif"  Every  ^  expressly  for  life,  and  also  according  to  the  deed,  the 

whole  fee-simple  shall  pass  ;  because  it  hath  reference  to  the  dee£. 

rSecuS.      ALSO,  jf  land  be  granted  to  a  (24)  man  for  term  of  two 

916  a.]  *  ytars  upon  such  condition,  that  if  he  shall  pay  to  the  grantor 

condition      within  the  said  two  years  40  marks,  (25)  then  he  shall  nave  the 

.  IKSglan*0  land  to  him  and  to  his  heirs,  fyc.  (here  fyc  implieth  an  estate  in 

eoaie  when    ^jj^  or  a  jeage  for  jjjej .  t-n  ^^  case^  y  ^  grantee  enter  by  force 

of  the  grant,  without  any  livery  of  seisin  made  unto  Mm  by  the 
grantor,  and  after  hepayeth  the  grantor  the  40  marks  within 
the  two  years  ;  yet  he  hath  nothing  in  the  land  but  for  term  qf 

(93)  See  post,  48  a.  (95)  que  added  in  L.  and  M,  and  Roh. 

(94;  home  not  in  L.  and  M.  nor  Roh. 

(■)  A  mortgage  will"  not  be  easily  presumed  against  an  absolute  conveyance,  especially 
if  the  possession  has  gone  along  with  the  conveyance,  Cottrel  y.  Purchase,  Forrest.  61. ; 
but  parol  evidence  is  admissible  to  show  or  explain  the  real  intention  and  purpose  of  the 
parties,  though  the  conveyance  be  absolute,  maxwell  v.  Montacute,  Pre.  Cn.  596.  Walker 
v.  Walker,  9  Atk.  98.  Joynes  v.  Statham,  3  Atk.  388.  So  if  a  man  for  money  mortgage 
land  to  B.  by  deed,  being  of  greater  yearly  value  than  the  interest  money,  and  before  the 
sealing  of  the  deed  it  was  agreed  by  word,  that  the  mortgagor  should  have  and  receive  the 
profits,  not  the  mortgagee,  this  is  good  and  usual  in  such  cases,  and  B.  may  plead  the  verbal 
agreement  to  avoid  the  danger  of  usury.  Burglacy  v.  Ellington,  Brownl.  Rep.  191.  For, 
in  such  cases,  the  proof  offered  is  not  considered  as  a  variation  of  the  agreement,  but  only 
explanatory  of  what  it  was  meant  to  have  been. 

But  it  is  a  general  rule,  that  parol  evidence  is  not  admissible  to  contradict,  or  vary,  or 
add  to  the  terms  of  a  deed,  Countess  of  Rutland's  case,  5  Co.  96.  Buckler  v.MWerd,  9  Ventr. 
107.  Tinney  v.  Tinney,  3  Atk.  8.  Haynes  v.  Hare,  1  H.  Bl.  659.  Mease  v.  Mease, 
Cowp.  47. :  and  where  the  deed  is  not  impeached  for  fraud,  or  other  illegal  matter  (Col- 
lins v.  Blantern,  9  Wils.  347.  Pole  v.  Harobin,  9  East,  416.  n.  Paxton  v.  Popham, 
9 East,  406. >  no  consideration  can  be  averred  or  proved  contrary  to  that  expressed  in  the 
deed ;  though  it  is  not  considered  to  be  contrary  to,  or  inconsistent  with  a  deed,  to  prove 
another  consideration  in  addition  to  the  consideration  expressed.  9  Rol.  Abr.  786.  1  Co. 
176.  Dyer,  146  a.  Pcrnori's  case,  4  Co.  3.  Craythorne  v.  Swinburne,  14  Ves.  170.  Phil. 
Law.  Evid.  495. 

So  it  is  an  established  principle  in  courts  of  equity  as  well  as  in  the  common  law  courts, 
that  parol  evidence  of  the  intention  of  the  parties  is  not  admissible  to  vary,  or  add  to  the 
terms  of  a  written  agreement.  Fell  v.  ChaniberUdne,  9  Dick.  494.  Hare  v.  Shearwood, 
1  Ves.  941 .  Jordin  v.  Sawkms,  3  Br.  C .  C.  388.  Jackson  v.  Cater,  5  Ves.  688.  Wottam  v. 
Hearne,  7  Ves.  911.  But  when  a  court  of  equity  is  called  upon  to  exercise  its  peculiar 
jurisdiction,  by  decreeing  a  specific  performance,  the  party  to  be  charged  is  admitted  to  show, 
that,  under  the  circumstances,  the  plaintiff  is  not  entitled  to  have  the  agreement  specifically 
performed*  S.  C.  7  Ves.  919.  Clarke  v.  Grant,  14  Ves.  594.  Ramsbottom  v.  Gosden, 
1  Ves.  k,  B.  165.     Winch  v.  Winchester,  1  Ves.  &  B.  375.— [Ed.] 


Digitized  by  LjOOQIC 


CH.XXVIL        OF  ESTATES  UPON  CONDITION.  9 

two  years,  because  no  livery  of  seisin  was  made  unto  him  at  [Coke, 
the  beginning.     For  if  he  should  have  a  freehold  and  fee  in  this  $%}£%} 
case,  because  he  hath  performed  the  condition,  then  he  should  ™7J^  ^ 
have  a  freehold  by  force  of  the  first  grant,where  no  livery  of 
seisin  was  made  qf  this,  which  would  be  (26)  inconvenient,  fyc. 
But  if  the  grantor  had  made  livery  of  seisin  to  the  grantee  by 
force  of  the  grant,  then  should  the  grantee  have  the  freehold  and 
the  fee  upon  the  same  condition. 

Here  six  things  are  to  be  observed.     First,  Littleton  \kere  putteth     216  a. 
an  example  of  a  condition  precedent  (f).     Secondly,  that  such  a 
condition  which  createth  an  estate  may  be  made  *by  parol  without     (M)* 
deed  (o).     Thirdly,  that  livery  of  seisin  in  this  case  must  be  made 
before  the  lessee  enter  (as  Littleton  here  saith  at  the  beginning),  for, 
after  his  entry,  livery  made  to  him  that  is  in  possession  is  void  (h).  vid.  iea.00. 
Fourthly,  that  if  no  livery  of  seisin  be  made,  that  no  fee  simple  doth   ^^ 48a,) 
pass,  although  the  money  be  paid.     Fifthly,  that  it  is  inconvenient 
that  the  fee-simple  should  pass  in  this  case  without  livery  of  seisin.  . 
Sixthly,  that  argumentum  ab  inconvenienti  is  forcible  in  law,  as 
often  hath  been  and  shall  be  observed.     See  more  of  this  kind  of 
condition  in  the  section  next  following  (*)  (1). 

ALSO,  if  land  be  granted  to  a  man  for  term  of  five  years,  rliTTt^S 
upon  condition,  that  if  he  pay  to  the  grantor  within  the  two  ^g \  \ 
first  years  forty  marks,  that  then  he  shall  have  fee,  or  otherwise  ~ 
but  fir  term  of  the  five  years,  and  livery  of  seisin  is  made  to  him 
by  force  of  the  grant,  now  he  hath  a  fee-simple  conditional,  fyc. 
And  if  in  this  case  the  grantee  do  not  pay  to  the  grantor  the 
forty  marks  within  the  first  two  years,  then  immediately  after 
the  said  two  years  past,  the  fee  and  the  freehold  is  and  shall  be 
adjudged  in  the  grantor,  because  that  the  grantor  cannot  after 
the  said  two  years  presently  enter  upon  the  grantee,  for  that  the 
grantee  hath  yet  title  by  three  years,  to  have  and  occupy  the  land 
by  force  of  the  same  grant.     (By  this  it  appeareth,  that  albeit  the  [Cokk, 
lessee  had  pro  tempore  a  fee-simple,  yet  after  that  fee-simple  is     218  b.] 
divested  out  of  him,  and  vested  in  the  lessor,  he  shall  hold  the  land 
for  three  years  by  the  express  limitation  of  the  parties).     And  so, 
because  that  the  condition  qf  the  part  of  the  grantee  is  broken, 
and  the  grantor  cannot  enter,  the  lata  toillput  the  fee  and  the 
freehold  in  the  grantor.     For  if  the  grantee  in  this  case  makes 
waste,  then  after  the  breach  of  the  condition,  fyc.  and  after  the 
two  "years,  the  grantor  shall  have  his  writ  of  waste.     And  this    *217  a. 
is  a  good  proof  then,  that  the  reversion  is  in  him,  fyc. 

(26)  inconvenient,  kc.—encontre  reason  in        (*)  See  the  next  note. 
L.  and  M.  and  Ron. 

(r)  As  to  conditions  precedent  and  subsequent,  see  ante,  n.  (a.)  p.  I.  and  infra,  n.  (k) 
p.  19—rfi£] 

(0)  That  is,  at  common  law,  before  the  statute  of  Cha.  2.  c.  3. — [Ea\] 
(h)  Vide  48  a.  post,  Chap.  36.  Of  feoffments.— [Ed.] 

(1)  See  Mr.  Butler's  note  at  the  end  of  the  Vol.  Note  3. 
vol.  II.  4 
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251  ^         "  Then  he  hath  a  fee-simple  conditional,  fyc."    The  like  is  of 
<9Bep.g&)  an  estate  in  tail,  or  for  life. 

°Ble*£n!r  Many  are  of  opinion  against  Littleton  in  this  case,  and  their  rea- 
died to  h  son  is,  because  the  fee-simple  is  to  commence  upon  a  *  condition 
Sto^&r*  precedent,  and  therefore  cannot  pass  until  the  condition  be  performed; 
tjE^ifoT  and  *hat  ^ere  Littleton  of  a  condition  precedent  doth  (before  the 
conditional  performance  thereof)  make  it  subsequent :  and,  for  proof  of  their 
(IS)*  opinion,  they  avouch  many  successions  of  authorities,  that  no  fee- . 
FEftoeUu  8*mP^e  should  pass  before  the  condition  performed.  31  E.  1.  tit 
«SFaha,  Feoffments  and  Faits  119.  A.  letteth  a  manor  to  B.  for  term  of  20 
"*  years*  and  the  deed  would,  that  after  the  term  of  twenty  years,  that 

B.  and  his  heirs  should  hold  the  said  manor  for  ever  by  twelve 
pounds  rent,  A.  taketh  a  wife,  and  dieth  before  the  term  be  past,  the 
wife  of  A.  demands  dower.  And  there  Wayland,  chief  justice, 
saith,  that  the  fee  and  the  franktenement  doth  repose  in  the  person 
of  the  lessor  until  the  term  be  past,  for. before  that  the  condition  is 
not  performed ;  for  if  the  lessor  had  aliened  the  land  before  the  end 
of  the  term,  $.  should  not  recover  by  a  writ  of  assise,  and  by  the 
•217  a.  death  of  the  lessor  the  chief  lord  should  have  had  the  wardship  *  of 
the  heir  of  the  lessor ;  and  by  judgment  the  wife  recovered  dower, 
for  the  termor  could  not  have  fee,  all' which  be  the  words  of  that 
book. 

i3E.s.th.         12  E.  2.  tit  Voucher  265.    I.  letteth  lands  to  B.  for  eight  years, 

ga^Ta66,  and  if  the  lessor  pay  not  a  hundred  marks  to  the  lessee  at  the  end 

Row.  48i.)     0f  the  term,  that  then  he  shall  have  fee :  by  the  non-payment  of  the 

money,  the  fee  and  franktenement  accrueth  to  him,  and  before, 

the  lessee  cannot  be  impleded  in  a  praecipe,  neither  shall  he  vouch. 

&  c^ ia  W  7  E-  3*  10,  L  letteth  certain  lands  to  N.  for  the  term  of  ten 
Sare's  ca*o  years,  rendering  a  hundred  shillings  by  the  year  to  him  and  his 
heirs,  and  granted  by  deed,  that  if  he  held  the  lands  over  to  him 
and  his  heirs,  that  he  should  render  by  the  year  d£20  :  the  lessor, 
during*  the  term,  brought  an  action  of  debt  for  the  rent  And  there 
Herie,  chief  justice  of  the  common  pleas,  giveth  the  rule,  that  during 
the  tetm  the  lessee  had  but  for  years,  and  therefore  the  action  of 
debt  maintainable. 

ffiUJ^a.  (e)  44  E.  3.  tit  Attaint  22.  &  43  Ass.  p.  41.  D.  and  A.  enfeoff 
43am.  p.  4i.  the  two  plaintiffs  in  the  assise;  they  let  those  lands  to  S.  for  term  of 
nine  years  upon  condition,  that  if  the  plaintiff  in  the  assise  pay  a 
(13)*  hundred  shillings  to  S.  during  the  term,  *that  S.  shall  have  it  but 
for  nine  years,  and  if  they  pay  it  not,  that  S.  shall  have  fee.  S. 
continueth  his  estate  by  one  year,  and  after  granteth  his  estate  to  one 
H.,  which  H.  continueth  his  estate  by  two  years,  and  granteth  the 
residue  of  the  term  to  R.,  and  within  the  term  of  nine  years  the 
plaintiffs  in  the  assise  pay  the  hundred  shillings  to  S.  R.  continueth 
his  possession  after  the  term,  and  infeoffeth  D.  whieh  infeofleth  the 
Lord  Furnival,  against  whom  and  others,  without  any  claim  or 
entry  made  by  the  plaintiffs,  after  the  nine  years  ended,  he  brought 
his  assise;  and  after  adjournment  recovered. 
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(/)  10  R  3.  39  &  40.     R.  doth  let  certain  lands  to  I.  for  term  of  (/)  io*a. 
twelve  years,  and  in  surety  of  his  term  he  maketh  a  charter  of  the  Awfis.  ul 
fee  upon  condition,  that  if  he  be  disturbed  within  the  term,  that  he  f££i}$*Lm 
cannot  hold  the  lands  until  the  end  of  the  term,  that  then  he  shall  tag's  cut 
hold  the  lands  to  him  and  his  heirs  for  ever,  and  seisin  was  deli- 
vered upon  the  one  charter  and  the  other.     R.  within  the  term 
ploughed  and  sowed  the  land,  and  took  the  profits  against  the  will 
of  I.,  and  I.  upon  this  disturbance  had  fee  and  recovered  in 
assise. 

6  R.  2.  tit  Quid  juris  clamat.  20.  If  a  lease  be  made  for  a  term  6R.  %  th. 
upon  condition,  if  the  lessee  pay  a  certain  sum  within  the  term,  that  Sun&ai. 
then  he  shall  have  fee,  if  he  pay  the  money  he  shall  have  the  fee, 
bat  if  before  the  day  of  payment  the  lessor  levieth  a  fine  to  another, 
the  lessee  ought  to  attorn  by  protestation,' and  if  he  pay  the  money, 
the  conusee  shall  have  it,  and  the  conusee  shall  have  the  rent  reserved 
until  the  day  of  payment ;  and  if  land  be  letten  for  term  of  years 
upon  condition,  that  if  the  lessee  be  ousted  within  the  term  by  the 
lessor,  that  he  shall  have  fee,  if  he  be  ousted,  he  shall  have  fee  by 
the  condition,  and  notwithstanding  he  shall  not  have  any  assise, 
but  he  must  have  possession  after  the  ouster,  and  of  this  he  shall  have 
an  assise. 

And  generally  the  books  (*)  are  cited  that  make  a  diversity  wish. 7. 
between  a  condition  precedent,  and  a  condition  subsequent  i&aa143H.& 

6b. 

And  lastly,  they  cite  Dyer,  (g)  10  Eliz.  281.  and  in  Say  and  Ful-  |j£§£  fl- 
ier's case,  PI.  Com.  272.,  the  opinions  of  Dyer  and  Browne.  vw.  uu.  in 

1  ^  ofEfftaletfor 

•Notwithstanding  all  this,  there  are  those  that  defend  the  opinion  ^^m* 
of  Littleton,  both  by  reason  and  authority.    By  reason,  for  that  by     ^    ' 
the  rule  of  law  a  livery  of  seisin  must,  pass  a  present  freehold  to 
some  person, and  cannot  give  a  freehold  infuturo,  as  it  must  do  in  mutt,  in 
this  case,  if  after  livery  of  seisin  made  the  freehold  and  inheritance  JnaJSJ1" 
should  not  pass  presently,  but  expect  until  the-  Condition  be  per- *>**««■. 
formed ;  and  therefore  if  a  lease  for  years  be  made  to  begin  at 
Michaelmas,  the  remainder  over  to  another  in  fee,  if  the  lessor  make 
livery  of  seisin  before  Michaelmas,  the  livery  is  void,  because,  if  it 
should  work  at  all,  it  must  take  effect  presently,  and  cannot  ex- 
pect 

Secondly,  they  say  that  when  the  lessor  makes  livery  to  the  <i>  Rep.  iao. 
lessee,  it  cannot  stand  with  any  reason  that  against  his  own  livery  J£jaS£* 
of  seisin  a  freehold  should  .remain  in  the  lessor,  seeing  there  is  a 
person  able  to  take  it  But  if  a  man  by  deed  make  a  lease  for  years, 
the  remainder  to  the  right  heirs  of  I.  S.,  and  the  lessor  make  livery 
to  the  lessee  secundum  formam  chartx,  this  livery  is  void,  because 
during  the  life  of  I.  S.  his  right  heir  cannot  take  (for  nemo  est  hseres 
viventis,)  and  in  that  case  the  freehold  shall  not  remain  in  the  lessor, 
and  expect  the  death  of  I.  S.  during  the  term  ;  for  although  I.  S.  die 
during  the  term,  yet  the  remainder  is  void,  because  a  livery  of  seisin 
cannot  expect 
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217  b.         And  they  say  further,  that  seeing  all  the  books  aforesaid  prove 
diup.65.)  that  such  a  condition  i?  good,  and  that  the  livery  made  to  the  lessee 
is  effectual,  by  consequence  the  freehold  and  inheritance  must  pass 
presently  or  not  at  all. 

And  it  is  not  rare,  say  they,  in  our  books,  that  words  shall  be 

transposed  and  marshalled  so  as  the  feoffment  or  grant  may  take 

(A)  Hiii  &      effect,     (A)  As  if  a  man  in  the  month  of  February  make  a  lease  for 

cEaffih.  *    years,  reserving  a  yearly  rent,  payable  at  the  feasts  of  Saint  Michael 

the  Archangel,  and  the  Annunciation  of  our  Lady,  during  the  term, 

the  law  (in  this  case  of  reservation)  shall  make  transposition  of  the 

feasts,  viz.  at  the  feasts  of  the  Annunciation,  and  of  Saint  Michael 

.  the  Archangel,  that  the  rent  may  be  paid  yearly  during  the  term. 

0|)*      And  *so  it  is  (i)  in  case  of  a  grant  of  an  annuity.     And  further  they 

seteojo'r '      take  a  diversity  in  this  case  between  a,  lease  for  life  and  a  lease  for 

cuMibl'a    years-     F°r  m  case  of  a  lease  f°r  life  with  such  a  condition  to  have 

ComSS'      ^ee>  ^ey  agree  *^at  ^e  fee-simple  passeth  not  before  the  perform- 

cfcoi'ioue,    ance  of  the  condition,  for  that  the  livery  may  presently  work  upon 

the  freehold ;  but  otherwise  it  is  in  the  case  of  a  lease  for  years. 

Also  they  take  st  diversity  between  inheritances  that  lie  in  grant  and 

inheritances  that  lie  in  livery.     For  they  agree  that  if  a  man  grant 

an  advowson  for  years  updn  condition,  that  if  the  grantee  pay  twenty 

shillings,  &c.  within  the  term,  that  then  he  shall  have  fee,  the  grantee 

shall  not  have  fee  until  the  condition  be  performed.     Et  sic  de 

similibus.    But  otherwise  it  is  where  livery  of  seisin  is  requisite, 

and  therefore  if  the  king  make  such  a  lease  for  years  upon  such 

a  condition,  the  fee-simple  shall  not  pass  presently,  because  in  that 

case  no  livpry  is  made. 

They  also  make  several  answers  to  the  authorities  before  citedv 
For  as  to  the  case  in  31  E.  1.  they  say  that  either  the  case  is  mis- 
reported,  or  else  the  law  is  against  the  judgment  For  the  case  is 
but  this,  that  a  man  make  a  lease  of  a  manor  to  B.  for  twenty  years, 
and  that  after  the  twenty  years  B.  shall  hold  the  manor  to  him  and 
his  heirs  by  twelve  pound  rent,  and  (as  it  must  be  intended)  maketh 
livery  of  seisin,  in  this  case  it  is  clear  (say  they)  that  B.  hath  a  fee- 
simple  maintenanty  for  there  is  no  condition  precedent  in  the  case. 

iiorstaf-  As  for  the  case  in  12  E.  2,  the  case  (as  it  is  put  in  the  book)  is, 
that  John  de  Marre  made  a  charter  to  John  de  Burford  of  fee-simple, 
and  the  same  day  it  was  covenanted  between  them  that  John  de 
Burford  should  hold  the  same  tenements  for  eight  years,  and  if  he 
did  not  pay  a  hundred  marks  at  the  end  of  the  term,  that  the  land 
shall  remain  to  John  de  Burford  and  his  heirs.  In  which  case,  say 
they,  there  is  direct  repugnancy  ;  for  first,  the  charter  of  the  fee- 
simple  was  absolute,  and  after  the  same  day  it  was  covenanted 
between  them,  &c.  this  covenant,  being  made  after  the  charter,  could 
neither  alter  the  absolute  charter,  nor  upon  a  condition  precedent 
give  him  a  fee-simple,  that  had  a  fee-simple  before* 

(16)*         *To  all  the  other  books,  viz.  7  E.  3.  10  E.  3.  10  Ass.  44  E.  4. 
44  Ass.  and  6  R.  2.  they  say,  that  being  rightly  understood  they 
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are  good  law  ;  for  in  some,  of  these  books,  as  namely,  10  E.  3.  10 
Ass.  &c  it  appeareth  that  there  was  a  charter  made  in  surety  of  the 
term,  which,  say  they,  must  be  intended  thus,  viz.  a  man  maketh  a 
lease  for  years,  the  lessee  enters  and  the  lessor  makes  a  charter 
to  the  lessee,  and  thereby  doth  grant  unto  him,  that  if  he  pay 
unto  the  lessor  a  hundred  marks  during  the  term,  that  then  he 
shall  have  and  hold  the  lands  to  him  and  to  his  heirs. 

In  this  case,  say  they,  there  need  no  livery  of  seisin,  but  doth  pi.  com.  in 
enure  as  an  executory  grant  by  increasing  of  the  estate,  and  in  that  %£$&. 
case,  without  question,  the  fee-simple  passeth  not  before  the  con- 
dition performed. 

And  therefore  Littleton  warily  putteth  his  case  of  an  estate  made 
all  at  one  time  by  one  conveyance,  and  a  livery  made  thereupon. 

For  Littleton  himself  in  the  section  before  saith,  that  in  that  case 
without  a  livery  nothing  passeth  of  the  freehold  and  inheritance. 

And  this  diversity  (say  they)  is  proved  by  books ;  and  thereupon 
they  cite  (k)  10  E.  3.  54.  In  a  writ  of  dower  the  tenant  vouched  c*)ioE.&6t 
to  warranty  ;  the  vouchee  as  to  part  pleaded  that  the  husband  was 
never  seised  of  any  estate  whereof  she  might  be  endowed ;  as  to  the 
residue  the  tenant  pleaded  that  he  leased  to  the  husband  in  gage 
upon  condition,  that  if  the  lessor  paid  ten  marks  at  a  certain  day, 
that  he  should  re-enter,  and  if  he  failed  of  payment,  that  the  land 
should  remain  to  the  husband  and  his  heirs,  which  must  be  intended 
to  be  done  by  one  entire  act,  and  pleaded  that  he  paid  the  money 
at  the  day,  which  is  allowed  to  be  a  good  plea  ;  Ergo,  the  fee-simple 
passed  by  the  livery,  otherwise  the  plea  had  amounted  that  the  hus- 
band was  never  seised,  &c  And,  say  they,  that  it  cannot  be  intend- 
ed that  the  judges  should  be  of  one  opinion  in  Trinity  term,  and 
of  another  opinion  in  Michaelmas  term  in  the  same  year,  and 
therefore  (they  hold)  *their  several  opinions  are  in  respect  of  the  (17)* 
said  diversity  of  the  case, 

(I)  32  E.  3.  tit  Garr.  30.  A  tenant  by  the  curtesy  made  a  lease  ©J^3-1*- 
for  years,  and  in  surety  of  the  term,  &c  made  a  charter  in  fee-simple, 
and  made  livery  according  to  the  charter  (note  a  special  mention 
made  of  livery  in  this  case) ;  and  issue  being  taken  in  an  assise, 
whether  the  *tenant  by  the  curtesy  demised  in  fee,  upon  the  special  *218  a. 
matter  found,  it  was  adjudged  that  a  fee-simple  passed,  and  that  the 
heir  might  enter  for  a  forfeiture,  which,  say  they,  in  case  of  livery 
is  an  express  judgment  in  the  point  agreeing  with  the  opinion  of 
Littleton. 

(m)  43  E.  3.  35.  In  an  action  of  waste  against  one  in  lands  <«m3E.3.35. 
which  he  held  for  term  of  years,  Belknap  pleaded  thus  for  the  de- 
fendant: that  the  defendant  was  seised  in  fee,  and  infeoffed  the 
plaintiff,  &c  and  after  the  plaintiff  demised  the  land  back  again  to 
the  defendant  for  years  upon  condition,  that  if  the  defendant  paid 
certain  money,  &c  that  then  the  defendant  might  retain  the  land  to 
him  and  to  his  heirs,  and  if  not,  the  plaintiff  might  enter,  &c  and 
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pleaded  that  the  term  endured,  and  that  the  day  of  payment  was 
not  come,  and  demanded  judgment,  if  the  plaintiff  may  maintain  an 
action  of  waste,  inasmuch  as  the  defendant  had  now  a  fee-simple, 
and  showed  forth  the  indenture  of  lease  with  the  condition  (which 
agreeth  with  Littleton's  case),  all  being  done  at  one  time,  and  by 
one  deed,  and  livery  intended,  and  with  Littleton's  opinion  also. 
It  is  true,  say  they,  that  Cavendish,  accounsel  with  the  plaintiff, 
(n)»Aw,pL  offered  to  demur,  but  never  proceeded,     (n)  Vide  20  Ass.  pL  20. 

Other  authorities  they  cite,  but  these  (as  I  take  it)  are  the  princi- 
pal, and  therefore  for  avoiding  of  tediousness,  having  I  fear  been  too 
long  upon  this  point,  the  others  I  omit     Only  this  they  add,  that 
Littleton  had  seen  and  considered  of  the  said  books,  and  have  set 
,  down  his  opinion  where  livery  of  seisin  is  made  upon  a  conveyance 

made  at  one  time,  as  hath  been  said,  that  he  hath  fee-simple  con- 
ditional. 

(18)*         *Benigne  lector,  utere  tuojudicio,  nihil  enim  impedio.     Con- 

FWeJfc'  d*t*°  beneficialis  quae  statum  construit  benigrik  secundum  ver- 

cue.  <tyer    borum  intentionem  est  interpretanda,  odiosa  autem  quse  statum 

7L)Plowd"    destruit  stricti  secundum   verbarum  proprietatem  est   acci- 

pienda  (i).  . 

condition  A  lease  is  made  to  a  man  and  a  woman  for  their  lives  upon  con- 

G^ngwcer-  dkion,  that  which  of  them  two  shall  first  marry,  that  one  shall  have 
SnwSwT*  *ee9  *ey  intermarry,  neither  of  them  shall  have  fee,  for  the  uncer- 
tainty. 

mint t»-  Note,  if  the  condition  be  to  increase  an  estate  (that  is  to  say)  to 

aibi^thottdi  have  fee  upon  payment  of  money  to  the  lessor  or  his  heirs  at  a  cer- 
tyaa  of  tKe  ^n  j^  before  tiie  day  the  lessor  is  attainted  of  treason  or  felony, 

(i)  In  the  ease  put  by  Littleton,  and  so  fully  commented  on  by  Lord  Coke,  whatever 
doubt  may  exist  as  to  the  point  whether  the  grantee  took  a  conditional  fee  immediately  on 
the  conveyance  and  livery  being  made,  it  is  auite  clear  that  the  condition  itself  is  good, 
and  that  on  performance  thereof  the  fee-simple  will  pass.  And  it  was  resolved  in  Lord 
Stafford's  case  (8  Co.  74.),  that  such  a  grant  may  be  good  as  well  of  things  which  lie  in 
grant  as  of  things  which  lie  in  livery ;  and  may  be  annexed  as  well  to  an  estate  tail,  which 
cannot  be  divested,  as  to  an  estate  for  life  or  years,  which  may  be  merged  by  Hie  access  of 
a  greater  estate.  Bat  such  increase  of  an  estate  by  force  of  such  a  condition  ought  to 
have  four  incidents : — 1st.  There  ought  to  be  a  particular  estate  as  a  foundation  for  the 
increase  to  take  effect  upon,  which  particular  estate  must  not  be  an  estate  at  will,  nor  re- 
vocable, nor  contingent.  9dly.  Such  particular  estate  ought  to  continue  in  the  lessee,  or 
grantee,  until  the  increase  happens,  without  any  alteration  of  privity  in  estate  by  alienation 
of  the  lessee  or  grantee :  but  such  increase  need  not  take  plaee  immediately  upon  the  par- 
ticular estate,  but  may  enure  as  a  mediate  remainder,  subsequent  to  an  intermediate  remainder 
for  life,  or  in  tail  to  somebody  else.  3dly.  That  the  increase  must  vest  and  take  effect 
immediately  upon  the  performance  of  the  condition,  or  never.  4thly.  That  the  particular 
estate,  and  the  increase,  ought  to  take  effect  by  one  and  the  same  instrument  or  deed,  or 
by  several  deeds,  d&Livered  at  one  and  the  same  time  (which,  in  effect,  is  the  same  thing, 
for  gum  incontinent  fiunt  in  esse  videntw) ;  because  the  particular  estate,  and  the  increase 
thereupon,  is  only  a  grant  to  take  effect  out  of  one  and  the  same  root ;  and  though  the  in- 
crease vest  at  a  different  time,  yet,  when  it  is  vested,  it  has  its  force  and  effect  from  the 
same  grant.  8  Co*  77  a.  Fearne.  Cont.  Rem.  420.  483.  4th  ed.  Et  vid.  Sheph.  Couch, 
fol.  139.  where  another  requisite  is  mentioned,  namely,  that  the  condition  upon  which  the 
increase  is  to  take  place,  must  be  possible  and  lawful.  As  to  the  doctrine,  that  a  freehold 
at  common  law  cannot  be  in  obeyance,  see  the  note  to  fol.  342  b. — [J?&] 
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and  also  before  the  day  is  executed,  now  is  the  condition  become  <piow.4si«. 
impossible  by  the  act  and  offence  of  the  lessor,  and  yet  the  lessor  ™t»2(**-h'> 
shall  not  have  fee,  because  a  precedent  condition  to  increase  an 
estate  must  be  performed,  and  if  it  become  impossible,  no  estate 
shall  rise. 

If  a  man  make  a  feoffment  in  fee  upon  condition  that  the  feoffee 
shall  re-infeoff  him  before  such  a  day,  and  before  the  day  the*  feoffor     n$y 
disseise  the  feoffee,  and  hold  him  out  by  force  until  the  day  be  past,     206  b. 
the  state  of  the  feoffee  is  absolute,  for  "the  feoffor  is  the  cause  where-  wta^eni 
fore  the  condition  cannot  be  performed,  and  therefore  shall  never  to£grsblm- 
take  advantage  for  non-performance  thereof!"     (o)  And  so  it  is  if  utoftfieiL 
A.  be  bound  to  B.  that  J.  S.  shall  marry  Jane  6.  before  such  a  day,  u^i1!!^ 
and  before  the  day  B.  marry  with  Jane,  he  shall  never  take  advan-  aB^g.ut. 
tage  of  the  bond,  for  that  he  himself  is  the  mean  that  the  condition  gfg^g^ 
could  not  be  performed.    And  this  is  regularly  true  in  all  cases.       so.  2E.3.9. 

30t    (SBep.  68a.  92a.    Hob. 24.- 
<o)4H.7.4.   30  H.  a   Djer4S.   11 H.  4. 67,  In  protection.    10H.7.  ia   (Doc.Fla.2aO. 

It  is  to  be  observed,  that  where  the  condition  becometh  impos-     206  ^ 
sible  to  be  performed  by  the  act  of  God,  as  by  death,  &c.  the  state  00  if  by  aaof 
of  the  feoffee  shall  not  be  avoided  (k),  as  shall  be  said  hereafter  in  0od" 
this  chapter. 

(k)  At  the  commencement  of  this  chapter  some  observations  were  made  as  to  conditions 
precedent  and  subsequent,  which  subject  may  be  here  conveniently  resumed.  Conditions 
precedent  are  such  as  must  be  punctually  performed  before  the  estate  can  vest  Conditions 
subsequent  are  when  the  estate  is  executed ;  but  the  continuance  of  such  estate  depends  on 
•  the  breach  or  performance  of  the  condition.  There  are  no  precise  technical  words  required 
in  a  deed  to  make  a  stipulation  a  condition  precedent  or  subsequent ;  neither  does  it  depend 
on  the  circumstance,  whether  the  clause  is  placed  prior  or  posterior  in  the  deed,  so  that  it 
operates  as  a  proviso  or  covenant;  for  the  same  words  have  been  construed  to  operate  as 
either  the  one  01  the  other,  according  to  the  nature  of  the  transaction.  Hotham  v.  E.  L  Con* 
pony,  1  T.  R.  645.  So  in  wills,  it  is  folly  settled,  that  a  condition  is  to  be  construed  to  be 
precedent  or  subsequent,  as  the  intent  of  the  testator  may  require.  The  question  always  is, 
whether  the  thing  is  to  happen  before,  or  after  the  estate  is  to  vest :  if  before,  the  condition 
U  precedent ;  if  alter,  it  is  subsequent.    Hoe,  d.  Planner  v.  Seudamore,  3  Bos.  &  Pul.  395. 

Questions  depending  on  the  doctrine  of  conditions  precedent  and  subsequent,  frequently 
occur  on  devises  to  which  a  condition  of  marriage  is  annexed.  With  regard  to  which  class 
of  cases,  it  seems  settled,  that  where  a  gift  or  devise,  to  which  a  condition  in  restraint  of 
marriage  is  annexed,  is  of  land,  or  a  charge  on  land,  if  such  condition  be  precedent,  it  must 
be  strictly  performed,  in  order  to  entitle  the  party  claiming  to  the  benefit  of  such  gift,  Ber- 
tie v.  Lord  Falkland,  3  Ch.  Ca.  130.  8  Vern.  338,  339.  3  Freem.  320.  Fry  v.  Porter,  1  Mod. 
300.  Beeves  f.  Hearne,  M.  4  Geo.  3.  5  Vin.  Abr.  343.  Harvey  v.  Aston,  1  Atk.  361.  Pullen 
v.  Reddy,  1  Wils.  31.  Beynish  v.  Martin,  3  Atk.  330..  1  Wils.  130.  Randall  v.  Payne,  1 
Bro.  C.  C.  55.;  if  the  condition  be  subsequent,  its  validity  will  depend  on  its  being  such  as 
the  law  will  allow  to  divest  an  estate.  3  Atk.  377,  8.  Pullen  v.  Beady,  3  Atk.  587.  590. 
Infra,  206  b.  But  where  the  gift  or  legacy,  to  which  a  condition  of  marriage  is  annexed, 
is  charged  on  personal  estate,  and  there  is  no  devise  over,  such  condition  is  only  consider- 
ed in  terrbrem,  whether  it  be  precedent  (Harvey  v.  Aston,  supra.  Dalley  v.  Desbouverie,  3  Atk. 
261.  Beynish  v.  Martin,  supra.  Elton  v.  Elton,  1  Wils.  159.  1  Ves.  4.  3  Atk.  504.),  or  sub- 
sequent BeUasis  v.  Ermine,  1  Ch.  Ca.  33.  Semphill  v.  Bayley,  Prec.  Ch.  563.  Jervis  v. 
Duke,  1  Vern.  30.  Underwood  v.  Morris,  2  Atk.  184.  Pullen  v.  Beady,  1  Wils.  31.  3  Atk. 
Wl.Marpks  y.  Bainbridge,  1  Mad.  Rep.  590.  And  in  such  case,  if  the  condition  be  subse- 
quent, it  shall  not  divest  the  legacy  already  vested ;  but,  if  the  condition  be  precedent,  it  will 
(though  in  terrorem)  necessarily  prevent  the  legacy  from  vesting,  until  the  marriage  (though 
without  any  consent  obtained)  be  performed.  Carbut  v.  Hilton,  1  Atk.  38 1 .  Mkyns  v.  , 

•Biccocks,  1  Atk.  500.   Pullen  v.  Beady,  2  Atk.  590.  Elton  v.  Elton,  1  Wils.  159.       (30)* 
i  Ves.  4.  3  Atk.  504.  Hemnwigs  v.  Munckley,  1  Bro.  C.  C.  303.  Knapp  v.  Noyv, 
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Ambl.  669.  fiat  if  the  rift  or  legacy  be  given  over,  in  the  event  of  the  condition  being  broken, 
then  the  condition  will  be  allowed  to  prevail .  Sutton  v.  Jewke,  2  C h .  Rep.  95.  Piggott  v.  Mor- 
ris, Sel.  Ca.  Ch.  26.  Bellasis  y.  Ermine,  1  Ch.  Ca.  22.  Stratum  v.  Grimes,  2  Vern.  357.  Aston 
v.  Aston,  2  Vern.  452.  Wrottesky  v.  Wrottesky,  2  Atk.  584.  Chauncey  v.  Graydon,  2  Atk. 
616.  Scat  v.  Tyler,  2  Bro.  C.  C.  431.  Longy.  Dennis,  4  Burr.  2052.  Knight  v.  Cameron,  14 
Yes.  389.  Lester  v.  Garland,  15  Ves.  248.  A  bequest  of  the  residue  is  a  sufficient  devise 
over  to  support  the  condition.  Amos  v.  Horner,  1  Eq.  Ab.  112.  pi.  9.  Scot  v.  Tyler,  supra. 
Conditions  in  restraint  of  marriage  being  considered  in  an  unfavourable  light,  equity  has  dis- 
pensed with  the  want  of  circumstances,  where  the  condition  has  been  performed  to  a  rea- 
sonable intent ;  as  where  the  major  part  of  the  trustees  or  guardians  consent  (Harvey  v.  As- 
ton, 1  Atk.  375.  Wisemen  v.  Foster,  2  Ch.  Rep.  23.),  or  where  the  trustees  give  an  implied 

*  not  an  express  consent  (Mesgret  v.  Mesgret,  2  Vern.  580.  Harvey  v.  Aston,  supraJ),  or 
where  they  have  given  a  conditional  consent.  Dailey  v.  Desbouverie,  2  Atk.  261.  4  Burr. 
2055.  2  Yes.  535.  Secus  if  they  consent  conditionally  upon  the  offer  of  a  settlement  being 
made,  and  afterwards  retract  that  consent  on  a  subsequent  refusal  to  make  the  settlement, 
Dashwood  v.  Bulkejey,  10  Yes.  231 ;  but  a  consent  to  marriage  being  once  given,  cannot  be 
withdrawn  by  adding  terms  that  do  not  go  to  the  propriety  of  giving  the  consent ;  and 
a  settlement  made  even  after  marriage,  is  sufficient,  where  the  consent  is  given  upon  the 
offer  of  a  settlement.  Ibid.  So  where  a  rather  or  guardian  at  first  encourages  proposals, 
and  afterwards  without  sufficient  reason  denies  his  consent.      Campbell  v.  Lord  NetterviUe, 

,  2  Yes.  534.  Lord  Strange  v.  Smith,  Ambl.  263.  So  a  general  permission,  given  by  the 
trustee  after  the  legatee  attained  twenty-one,  to  contract  marriage  as  she  might  think  fit, 
and  subsequent  approbation  of  a  marriage  contracted  under  such  general  permission,  with- 
out his  knowledge,  was  held  a  sufficient  compliance  with  such  requisition.  Pollock  v.  Croft, 

1  Meriv.  181.  So  a  marriage  in  the  testators  life-time,  with  his  consent  or  subsequent  ap- 
probation, has  been  held  to  be  equivalent  to  marriage  with  consent  of  the  executors  after 
Lis  death.    Parnell  v.  Lyon,  1  Yes.  &  B.  479. 

Another  class  of  cases  to  which  the  doctrine  now  under  consideration  frequently  applies, 
are  those  cases  which  relate  to  the  vesting  of  portions  and  legacies  made  payable  at  the  fu- 
ture period :— »As  to  which  it  is  a  general  rule,  that  where  a  legacy  or  portion,  charged 
upon  a  real  estate,  is  to  be  paid  at  a  certain  age  or  time,  if  the  legatee  die  before 
that  age  or  time,  it  shall  sink  into  the  land :  and  this  rule  holds  whether  the  land 
be  the  primary  or  auxiliary  fund,  and  whether  the  charge  be  made  by  deed  or  will,  as 
a  portion  or  general  legacy,  for  a  child  or  stranger,  with  or  without  interest.  Pawlett 
v.  Pawlett,  1  Vera.  321.  rate  v.  Phettiplace,  2  Vern.  416.  Jennings  v.  Lookes,  2  P.  Wms. 
27$.  Duke  of  Chandos  v.  Talbot,  2  P.  Wms.  602.  Brown  v.  Abingdon,  1  Atk.  482. 
Van  v.  Clark,  1  Atk.  510.  Gawler  v.  Standwick,  1  Bro.  C.  C.  106  n.  Harrison  v. 
Naylor,  3  Bro.  C.  C.  108.  But  courts  of  equity  have  allowed  and  established  exceptions 
to  this  rule  in  particular  instances,  as  when  the  condition  annexed  to  the  legacy  had  respect 
to  the  circumstances  of  the  estate  and  not  to  the1  person  of  the  legatee,  they  having  consider- 
ed that  a  benefit  was  at  all  events  intended  for  the  legatee,  and  that  the  time  of  payment 
alone  was  postponed  with  a  view  to  the  conveniency  of  the  estate.  King  v.  Withers,  For- 
rest. 117.  Hutchins  v.  Foy,  Com.  Rep.  716.  723.  Lowther  v.  Condon,  2  Atk.  127.  Ernes  v. 
Hancock,  2  Atk.  507.  Sherman  v.  Collins,  3  Atk.  319.  Hodgson  v.  Bawson,  1  Yes.  44.  Tun- 
stal  v.  Bracken,  Ambl.  167.  Embrey  v.  Martin,  Ambl.  230.  Manning  v.  Herbert,  Ambl.  575. 
Teal  v.  Tichener,  1  Bro.  C.  C.  120  n.  Clarke  v.  Boss,  Ibid.  Kemp  v.  Davy,  Ibid.  Pawsey  v. 
Edgar,  1  Bro.  C.  C.  192  n.  Thomson  v.  Dow,  1  Bro.  C.  C.  193  n.  Morgan  v.  Gardiner,  Ibid. 
Dawson  v.  Killett,  1  Bro.  C.  C.  119.  Godwin  v.  Munday,  1  Bro.  C.  C.  191.  With  respect 
to  legacies  payable  out  of  personal  estate,  it  is  observable,  that  if  the  legacy  be  to  the  lega- 
tee, payable  to  him  at  a  certain  age,  and  the  legatee  die  before  he  attain  such  age,  yet  this 
is  a  vested  interest  in  the  legatee  (for  it  is  debttum  inprsesenti,  though  solvendum  infuturo) 
and  transmissible  to  his  representatives,  who  however  mast  wait  tiU  the  time  at  which  the 
legacy  is  payable,  unless  the  whole  interest  be  given.  Cloberry9s  case,  2  Vent.  342.  2  Ch. 
Ca.  155.     Collins  v.  Metcalfe,  1  Vern.  462.     Gordon  v.  Baynes,  3  P.  Wms.  138.      Anon. 

2  Yern.  199.  So  if  the  legacy  be  made  to  carry  interest,  though  the  words  "  to  be  paid  or 
payable"  are  omitted,  yet  it  is  a  vested  and  transmissible  interest.  Cave  v.  Cave,  2  Yern. 
508.  Cloberry's  case,  supra.  Stapleton  v.  Cheales,  2  Vent  673.  Hubert  v.  Parsons,  2  Ves. 
263.  Fonnereau  v.  Fonnereau,  3  Atk.  645.  But  if  the  legacy  be  to  the  legatee  generally, 
at  or  when  he  attain  such  age,  it  will  lapse  by  the  death  of  the  legatee  before  such 
age :  CloberryU  case,  supra.  Snell  v.  Dee,  2  Salk.  4\5.  Onsloto  v.  Smith,  1  Ab.  Eq. 
295,  6.  Dawson  v.  Killett,  1  Bro.  C.  C.  119.  But'  this  distinction,  which  is  borrowed 
from  the  ecclesiastical  courts,  does  not  prevail  in  the  construction  of  devises  of  real 
estate,  nor  is  it  to  be  extended  or  favoured  in  the  construction  of  personal  legacies.  See 
Machell  v.  Winter,  3  Ves.  544.   2  Fonbl.  Tr.  Eq.  366  n.     With  respect  to  legacies  charged 
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•Wherein  divers  diversities  are  worthy  of  observation  (l).  (21)* 

First,  between  a  condition  annexed  to  a  state  in  lands  or  tene-  <o>  pi.  com. 
ments  upon  a  feoffment,  gift  in  tail,  &c.  and  a  condition  of  an  obli-  ^JuJt" 
gation,  recognizance,  or  such  like,     (p)  For  if  a  condition  annexed  ItS-J-f 
to  lands  be  possible  at  the  making  of  the  condition,  and  become  ue.H 
impossible  by  the  act  of  God,  yet  the  state  of  the  feoffee,  &c  shall  ^Mtue3* 

both  upon  the  real  and  personal  estate,  if  the  legatee  die  before  the  time  of  payment,  the  le- 
gacy will  sink  into  the  land,  in  all  cases  where  it  would  be  held  to  sink,  if  the  fond  con- 
sisted of  real  estate  only ;  and  it  will  be  considered  vested  with  regard  to  the  personal  es- 
tate in  all  cases  in  which  the  same  would  be  so  adjudged,  if  the  fund  consisted  of  personal 
property  only.  Sherman  v.  Collins,  3  Atk.  330.  Duke  of  Chandos  v.  Talbot,  2  P.  Wms.  613. 
3  Ron.  on  Leg.  316. 

With  respect  to  equitable  relief: — It  is  a  general  rule,  that  the  court  of  equity  will  never 
vest  an  estate  where,  by  reason  of  a  condition  precedent,  it  will  not  vest  in  Jaw.  Popham 
v.  Bamfield,  1  Vera.  83.    Lord  Falkland  v.  Bertie,  3  Vera.  333.   Ch.  Ca.  189.    3  Freem. 

230.  Where,  therefore,  there  is  a  conditional  limitation  over  in  a  given  event,  in  such  case, 
unless  the  condition  be  for  payment  of  a  certain  sum  of  money  (Wheeler  v.  WhitaU, 
2  Freem.  9.  WalUs  v.  Crimes,  1  Ch.  Ca.  89.  Woodman  v.  Blake,  3  Vera.  333.  Bertie  v.  Falk- 
land, 3  Vera.  389.),  or  such  as  the  court  can  put  the  party  in  the  same  situation  as  if  the 
condition  had  been  performed  (Taylor  v.  Popham,  1  Bro.  C.  C.  168.),  and  it  is  not  contain- 
ed in  a  voluntary  settlement  (Bold  v.  Corbett,  Prec.  Ch.  84.     Woodman  v.  Blake,  3  Vera. 

231.  Et  vid.  1  Ch.  Ca.  53.),  the  breach  of  the  condition  cannot  be  relieved.  Lord  Folk- 
land  v.  Bertie,  supra.  Clerk  v.  Lacy,  5  Vin.  87.  Simpson  v.  Vickers,  14  Ves.  341.  Sweet 
v.  Anderson,  5  Vin.  93.  3  Bro.  P.  C.  430.  It  is,  in  general,  different  (as  to  conditions 
subsequent;  for  though  the  court  cannot  relieve  against  all  conditions' subsequent,  yet 
where  the  court  can  in  any  case  compensate  the  party  in  damages  for  the  "  non  precise 
performance  of  the  condition  "  equity  will  relieve.  Popham  v.  Bamfield,  supra.  Nortkcott 
v.  Duke,  Ambl.  514.  Et  vid.  Barnardiston  v.  Fane,  3  Vera.  366.  Orimston  v.  Lord  Bruce, 
Salk.  156.  But,  if  compensation  cannot  be  given,  and  the  value  of  the  thing  for  enforcing 
which  the  forfeiture  is  imposed,  cannot  be  estimated,  relief  is  denied.  Hargr.  Jurisconsult 
Exercitations,  3  vol.  194.  1  Mad.  Tr.  Ch.  37.    Fry  and  Porter's  case,  1  Mod.  300.— [Ed.] 

(h)  In  considering  the  effect  of  impossible  conditions,  Lord  Coke  here  classes  them 
under  four  distinct  heads: — 1st.  Where  they  are  possible  at  the  time  of  their  creation,  but 
afterwards  become  impossible,  either  by  the  act  of  God,  or  by  the  act  of  the  party.  3dly. 
When  they  are  impossible  at  the  time  of  their  creation.  3dly.  When  they  are  against  law 
as  mala  prohibita,  or  mala  in  se,  4thly .  When  [they  are  repugnant  to  the  grant  by  which 
they  are  created,  or  to  the  estate  to  which  they  are  annexed.  See  these  distinctions  very 
well  illustrated  in  Mr.  Roper's  Treatise  of  Legacies,  chap.  7. — [Fd.]  [It  should  be  ob- 
served, that  a  condition  is  then  only  considered  in  the  eye  of  the  law  as  impossible  at  the 
time  of  the  creation,  if  it  can  by  any  means  take  effect.  Such  is  the  case  put  by  Lord 
Coke,  that  the  obligee  shall  go  from  the  church  of  St.  Peter  at  Westminster,  to  the  church 
of  St.  Peter  at  Rome,  within  three  hours.  But,  if  it  only  be  in  a  high  degree  improbable,  and 
such  as  is  beyond  the  power  of  the  obligee  to  effect,  it  is  'not  then  considered  as  impos- 
sible. See  the  cases  of  this  nature  in  1  Roll.  Abr.  419,  430. — It  is  said,  that  if  the  con- 
dition of  a  bond  be  to  pay  a  certain  sum,  or  to  do  any  other  act,  out  of  his  majesty's 
dominions,  the  condition  is  void,  and  the  bond  is  single,  because  the  performance  of  it  can- 
not be  tried.  See  31  Edw.  4.  10. — It  was  upon  a  similiar  principle,  that  if  a  manprofessed 
himself  a  monk  in  a  religious  house  beyond  fear,  it  was  no  disability,  because  the  tact  could 
not  be  tried.  For  the  only  method  which  the  law  had  to  know  if  a  man  was  professed,  was 
to  issue  a  writ  in  the  King's  name  to  the  Bishop  of  the  diocese,  commanding  him  to 
certify,  if  such  a  monk  was  professed  in  such  a  house,  in  such  a  place  within  his  diocese. 
But  this  method  could  not  be  used  with  respect  to  foreign  professions,  as  the  bishop  was 
not  bound  to  obey  the  King's  writ,  and  might  certify  either  true  or  false,  without  subjecting 
himself  to  punishment.  For  this  reason  no  notice  was  taken  in  our  law  of  foreign  profes- 
sion. Thus  de  Rolle,  3  Abr.  43.  says,  "  If  an  Englishman  goes  into  France,  and  there  be- 
comes a  monk,  he  is  notwithstanding  capable  of  a  grant  in  England ;  for  that  such  profession 
u  not  triable;  and  also  for  that  profession  is  taken  away  by  the  statute ;  and  by  our  religion 
now  received,  such  vows  and  professions  are  held  void.  I  have  heard,"  continues  he, 
"that  this  was  in  44  Eliz.  in  one  Ley's  case,  resolved  according  by  alLthe  justices  in 
Chancery  Lane.— [Butler,  Note  98.] 

VOL.  II.  5 
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conditions,     not  be  avoided.    As  if  a  man  maketh  a  feoffment  in  fee  upon  con- 
hireS1^-      dition,  that  the  *feoffor  shall  within  one  year  go  to  the  city  of  Paris 
tweenacon-   about  the  affairs  of  the  feoffee,  and  presently  after  the  feoffor  dieth, 
ed'^a^fl?*  so  as  it  is  impossible  by  the  act  of  God  that  the  condition  should  be 
coStinf in    performed,  yet  the  estate  of  the  feoffee  is  become  absolute ;  for 
Jj£Sto£.lng  though  the  condition  be  subsequent  to  the  state,  yet  there  is  a  pre- 
(22)*      cedency  before  the  re-entry,  viz.  the  performance  of  the  condition. 
And  if  the  land  should  by  construction  of  law  be  taken  from  the 
feoffee,  this  should  work  a  damage  to  the  feoffee,  for  that  the  con- 
dition is  not  performed  which  was  made  for  his  benefit    And  it 
appeareth  by  Littleton  (sect.  334.),  that  it  must  not  be  to  the  damage 
of  the  feoffee;  and  so  it  is  if  the  feoffor  shall  appear  in  such  a  court 
the  next  term,  and  before  the  day  the  feoffor  dieth,  the  estate  of  the 
g)  15  h.  7.  is.  feoffee  is  absolute,     (q)  But  if  a  man  be  bound  by  recognizance  or 
G^isV^  bond  with  condition  that  he  shall  appear  the  next  term  in  such  a 
f*eMifc6.    court,  and  before  the  day  the  conusee  or  obligor  dieth,  the  recog- 
u*»a  mS?*    n*zance  or  obligation  is  saved ;  and  the  reason  of  the  diversity  is, 
38H.6.2.'     because  the  state  of  the  land  is  executed  and  settled  in  the  feoffee, 
and  cannot  be  redeemed  back  again  but  by  matter  subsequent,  viz. 
the  performance  of  the  condition.    But  the  bond  or  recognizance  is 
Fieta.  lib.  4.    &  thing  in  action,  and  executory,  whereof  no  advantage  can  betaken 
BiSo^d  until  there  be  a  default  in  the  obligor;  and  therefore  in  all  cases 
Brittonubi     where  a  condition  of  a  bond,  recognizance,  &c.  is  possible  at  the 
-npra"  time  of  the  making  of  the  condition,  and  before  the  same  can  be 

performed,  the  condition  becomes  impossible  by  the  act  of  God  (m), 
or  of  the  law,  or  of  the  obligee,  &c.  there  the  obligation,  &c.  is  saved. 
,  But  if  the  condition  of  a  bond,  &c  be  impossible  at  the  time  of  the 

making  of  the  condition,  the  obligation,  &c  is  single.  And  so  it  is 
420*1,  in  case  of  a  feoffment  in  fee  with  a  condition  subsequent  that  is 
(23)*"  impossible,  the  state  of  the  feoffee  is  absolute ;  but  if  the  condition 
<i  Leon.  229.  precedent  be  impossible,  no  *state  or  interest  shall  grow  thereupon 
«20.  Cro.Ei.  (n).  And  to  illustrate  these  by  ^examples  you  shall  understand  :  If 
fff  io4  a  man  be  bound  in  an  obligation,  &c  with  condition  that  if  the 
H-7.a.£4H.  obligor  do  go  from  the  church  of  St  Peter  in  Westminster  to  the 
lib.38  foif  Jl*  cnurck  °^  **t  Peter  in  Rome  within  three  hours,  that  then  the  oMi- 
L«£hter'8  gation  shall  be  void :  the  condition  is  void  and  impossible,  and  the 
SSe^iniS  obligation  standeth  good.    And  so  it  is  if  a  feoffment  be  made  upon 

(m)  But  where  the  condition  of  a  bond  was  to  settle  certain  lands  in  such,  a  manor  by 
isuch  a  day,  and  the  obligor  died  before  the  day,  though  the  bond  was  saved  at  law,  [yet 
chancery  decreed  an  execution  in  specie.    Hotkam  v.  Ryland,  Eq.  Ab.  18. — lEdJ] 

(n)  Neither  can  equity  relieve.  Cory  v.  Bertie,  1  Vera.  340.  Graydon  v.  Jftcfa,  2  Atk. 
18.  Supra,  n.  (k)  So  in  case  of  legacies,  if  the  condition  be  precedent,  that  is,  if  it  is  to 
be  performed  before  the  legacy  vests  in  interest,  although  the  condition  be  void  from  the 
impracticability  or  unlawfulness  of  the  performance,  yet,  as  the  legacy  is  only  given  upon 
the  terms  of  complying  with  the  condition,  the  legacy,  as  depending  upon  it,  must  be  also 
void.  Show.  P.  C.  83.  In  this  instance  the  common  and  civil  laws  differ ;  for  by  the 
latter,  if  the  condition  were  impossible  ab  initio  it  was  void,  whether  precedent  or  subse- 
quent, and  the  legatee  was  entitled  to  his  legacy,  unless  it  was  apparent  that  the  testator 
supposed  the  condition  possible  at  the  time  he  created  it  (Swims,  p.  4.  sect.  6.  pastim. 
Et  vid.  as  to  the  difference  between  the  common  law  and  the  canon  and  civil  laws,  with 
respect  to  the  doctrine  of  conditions,  Fulb.  Parol,  p.  2.  7th  Dials.)  But  in  all  cases  of 
conditions  becoming  void,  if  such  conditions  be  subsequent,  the  legacies  will  be  considered 
absolute,  that  is,  totally  discharged  from  them.  Sir  James  Lowther  v.  Lord  Charley  Caven- 
dish, AmbL  356.  1  Bob.  Leg.  399.— [£&] 
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condition,  that  the  feoffee  shall  go  as  is  aforesaid,  the  state  of  the  ottigana 
feoffee  is  absolute,  and  the  condition  impossible  and  void.  H)  **"' 


(*)  If  a  man  make  a  lease  for  life  upon  condition  that  if  the  lessee  wpi.  c 
go  to  Rome,  as  is  aforesaid,  that  then  he  shall  have  a  fee,  the  con-  Irfu 


.Com. 
iller'acMe, 
-  -2.    IRol. 

dition  precedent  is  impossible  and  void,  and  therefore  no  fee-simple  &£$£?• 
can  grow  to  the  lessee,  (o) 


But  it  is  commonly  holden,  (r)  that  if  the  condition  of  a  bond,  &c.  SiSSl^con- 
be  against  law,  that  the  bond  itself  is  void.  awon  to  do  a 

thing  malum 

In  m,  in  a 

bond,  the  bond  is  void ; 

fr)%?rSc2?5»B^n.»^ltto»u5l.!,,Erfc    B«cton,lLS.fbl.lOO.    SH.4.9.   8  E.  4. 12b. 

Ilti!?i«4A7-tl,tr   MELT.*     UH.a^8.    43E.3w6.fi.     (lBol.Abr.4ia 

Plo.64b.)   2H.4.9.    (S  Van.  109.) 

But  herein  the  law  distinguished  between  a  condition  against 
law  for  the  doing  of  any  act  that  is  malum  in  se,  and  a  condition 
against  law  (that  concerneth  not  any  thing  that  is  malum  in  st)  but 
therefore  is  against  law,  because  it  is  either  repugnant  to  the  state, 
or  against  some  maxim  or  rule  in  law.    And  therefore  the  common 
opinion  is  to  be  understood  of  conditions  against  law  for  the  doing 
of  some  act  that  is  malum  in  se:  and  yet  therein  also  the  law     ^y 
distinguished.     As  if  a  man  be  bound  upon  condition  that  he  shall  in  a  feoff 
kill  I.  S.  the  bond  is  void.    But  if  a  man  make  a  "feoffment  upon  5^  aSn?* 
condition  that  the  feoffee  shall  kill  I.  S.  the  estate  is  absolute,  and  &;&■. 
the  condition  void,  (p)  li.,)CMe, 

(o)  A  condition  is  considered  as  impossible  in  its  creation,  when  it  is  to  do  a  thing 
which  cannot  by  any  means  be  accomplished;  bat  if  it  be  only  improbable,  or  out  of  the 
power  of  the  obligee,  it  is  not  in  law  deemed  impossible.  As  If  the  condition  be  "  that  a 
married  man  shall  marry  such  a  woman;*'  for  it  is  possible  that  his  present  wife  may  die 
before  him  and  the  other  woman.  1  Rol.  Abr.  419.  Or  if  it  be,  "that  the  pope  shall  be 
in  London  within  a  day."  1  Rol.  Abr.  430.  So,  though  it  be  out  of  human  power ;  as 
"  that  it  shall  rain  to-morrow ;"  for  it  is  possible.    3  Com.  Dig.  93.— [££] , 

(p)  All  the  instances  of  conditions  against  law  are  reducible  under  one  of  these  heads; 
1st  To  do  something  that  is  malum  in  ft,  or  makm  prohibitum.  3d.  To  omit  the  doing  of 
something  that  is  a  duty.  3d.  To  encourage  such  crimes  and  omissions.  Such  conditions 
as  these  the  law  will  always,  and  without  any  regard  to  circumstances,  defeat;  being 
concerned  to  remove  all  temptations  and  inducements  to  those  crimes.  1  P.  Wms.  189. 
In  illustration  of  this  doctrine  numerous  instances  might  be  adduced ;  but  there  are  four 
classes  of  cases  governed  by  this  principle,  which  particularly  deserve  consideration : — 1st. 
Bonds  given  pro  turbi  eatua ;  as  where  the  condition  of  the  bond  was,  that  the  obligee  and 
obligor  should  life  together  in  a  state  of  fornication.  Walker  v.  Pcrktnt,  3  Burr.  1568. 
1  BL  Rep.  517.  But  a  bond  given  in  consideration  of  past  cohabitation  with  an  unmarried 
woman  is  good ;  because  it  shall  be  intended  as  a  compensation  for  the  wrong  done.  Turner 
v.  Faughon,  9  Wffles,  339.  Marchioness  of  Jnnandak  v.  Horn*,  2  P.  Wms.  432.  Gray  v. 
Jfidfcuw,  5  Yes.  286.  But  if. the  obligor  was  a  married  man,  and  the  obligee  knew  him  to 
be  such,  or  if  the  obligee  be  a  married  woman ;  equity  will  not  support  the  claim.  Hobin- 
*on  v.  Gee,  1  Tea.  254.  Priest  v.  Parrott,  2  Yes.  169.  Lady  Coafe  case,  3  P.  Wms.  339. 
Matthew*  r.  £— *,  1  Mad.Rep.558. 

2d.  Bonds  in  restraint  of  trade  : — The  general  rule  laid  down  in  the  famous  case  of 
Mtokelr.  Reynold*  (1  P.  Wms.  181.)  is,  that  all  restraints  of  trade  (which  the  law  so 
much  mvours),  if  nothing  more  appear,  are  bad.  But  to  this  general  rule  mere  are  some 
exceptions ;  as  first,  that  if  the  restraint  be  only  particular  in  respect  of  the  time  or  place, 
and  there  be  a  good  consideration  given  to  the  person  restrained,  a  contract  or  agreement 
upon  such  consideration  so  restraining  a  particular  person,  may  be  jrood  and  valid  in  law, 
notwfltstanding  the  general  role.  Saster,  &c.  of  Gunmakera  v.  Ful,  Willes,  388.  Ches- 
man  rNatnby,  2  Stra.  739.    3  Bro.  P.  C.  349.    Clerk  v.  Comer,  Cas.  Temp.  Hardw. 
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63.  7  Mod.  230.  Davis  v.  Mason,  5  T.  R.  118.  Bunn  v.  Guy,  4  East,  190.  Gale  v. 
Beed,  8  East,  86. 

3d.  Marriage  brocage  bonds : — Bonds  given  for  procuring  marriages  are  illegal,  being  of 
dangerous  consequence,  and  tending  to  the  ruin  of  persons  ot  fortune.  Holly.  Patten*  Show. 
P.  C.  76.  Smith  v.  Bruning,  2  Vera.  392.  Scribblehillv.  Brett,  2  Vera.  445.  Smith  v. 
jSyckwell,  3  Atk.  566.  Ambl.  66.  Cole  v.  Gibson,  1  Ves.  506.  And  as  contracts  of  this 
kind  are  avoided  on  the  ground  of  public  inconvenience,  it  has  been  therefore  adjudged, 
that  they  will  not  admit  of  subsequent  confirmation  by  the  party.  Shirley  v.  Martin,  cited 
in  3  Cons.  P.  Wms.  74  n.  So  any  private  agreement,  or  treaty,  infringing  the  open  and 
public  agreement  on  the  marriage,  is  considered  as  fraudulent.  Peyton  v.  Bladwell,  1  Vera. 
240.  Jtedman  v.  Redman,  1  Vera.  348.  Gale  v.  Lindo,  1  Vera.  475.  Lamlee  v.  Hamman, 
2  Vera.  499.  Keat  v.  Jllen,  2  Vera.  588.  Webber  v.  Farmer,  2  Bro.  P.  C.  88.  Morrison 
v.  Arbuthnot,  1  Bro.  C.  C.  548  n.    Piteairne  v.  Ogburne,  2  Ves.  375.    Neville  v.  Wilkinson, 

1  Bro.  C.  C.  543.  Kay  v.  Bradshaw,  2  Vera.  102.  Scott  v.  Scott,  1  Cox.  Cv  C.  366. 
And  where  a  party,  on  a  treaty  of  marriage,  has  been  guilty  of  misrepresentation,  equity 
will  decree  him  to  make  it  good,  Montefiori  v.  Montefwri,  1  Bl.  Rep.  363.  Duke  of  Ha- 
milton v.  Lord  Mohun,  1  Ab.  Eq.  90.    1  P.  Wms.  118.  1  Salk.  158.     Woodhouse  v.  Shepky, 

2  Atk.  53$.  Jackson  v.  Duehaire,  3  T.  R.  551.;  unless,  indeed,  the  misrepresentation 
proceeded  from  mistake.  See  Merewether  v.  Shaw,  2/Cox.  C.  C.  124.  And  a  material 
misrepresentation  in  the  circumstances  of  persons  contracting  marriage  will  be  decreed  to 
be  made  good,  even  at  the  instance  of  the  persons  privy  to  the  fraud.  De  ManneviUe  v. 
Crompton,  1  Ves.  &  B.  355.  Neville  v.  Wilkinson,  1  Bro.  C.  C.  543.  A  bond  given  as  a  re- 
muneration to  the  obligee  for  having  assisted  the  obligor  in  affecting  an  elopement  and  a 
marriage,  without  the  consent  of  the  wife's  friends,  is  void,  though  given  voluntarily  after 
the  marriage,  and  without  any  previous  agreement  for  the  same.  Williamson  v.  Gihon, 
2  Sch.  &  Lef.  357.  Et  vid.  Toth.  27.  1  Ch.  Rep.  87.  And  where  money  has  been  obtained 
by  sale  of  influence  in  marriage  brocage,  the  court  will  decree  the  party  to  refund  the  sum 
received.     Goldsmith  v.  Bruning,  1  Eq.  Ab.  59.     Osborne  v.  Williams,  18  Ves.  382. 

4th.  Bonds  given  for  a  consideration  declared  illegal  by  statute: — As  gaming,  by  stat. 
9  Ann.  c.  14.  s.  1.  (see  Colborn  v.  Stoekdale,  1  Stra.  493.  Mazzinglu  v.  Stephenson, 
1  Camp.  N.  P.  C.  291.);  Sale  of  Office,  bystat.  5  &  6  E.  6.  c.  16.  s.  2.  &3.  (see  Hornby  v. 
Cornford,  Fitzg.  45.  Willes,  573,  4.  Woodward  v.  Fox,  3  Lev.  289.  Layng  y.  Paine, 
Willes,  571.  Godolphin  v.  Tudor,  Salk.  468.  Browning  v.  Halford,  Freem.  19.  Law  v. 
Law,  3  P.  Wms.  391.  and  Ca.  Temp.  Talb.  140.);  Simony,  by  statutes  31  Eliz.  c.  6. 
12  Ann.  stat.  2.  c.  12.  (see  Baker  v.  Rogers,  Cro.  Eliz.  788  Winschcomb  v.  Bishop  of  Win- 
chester, Hob.  165.  -Barrett  v.  Glub,  2  Bla.  Rep.  1052.  Fytche  v.  The  Bishop  of  London, 
Cunningham's  Law  of  Simony,  in  which  last  case  it  was  decided  by  the  house  of  lords, 
that  general  resignation  bonds  were  illegal,  as  being  simoniacal  and  against  the  statute 
31  Eliz.  But  in  cases  where  the  statute  against  simony  does  not  apply,  or  which  are  not 
precisely  the  same  as  the  case  of  Fytche  v.  The  Bishop  of  London,  the  court  of  king's  bench 
have  considered  themselves  as  bound  by  prior  authorities.  Legh  v.  Lewis,  1  East,  391. 
Partridge  y.  Whiston,  4  T.  R.  359.  And  therefore  it  has  been  determined,  that  a  bond  to 
resign  on  three  months  notice  to  be  given  by  the  patron,  in  order  that  the  patron's  son  may 
be  presented,  and  to  keep  the  buildings  in  repair  is  good.  4  T.  R.  359.  Ibid.  78.  Sed  via. 
Dashwood  v.  Peyton,  18  Ves.  37.) ;  or  Usury,  by  stat  37  H.  8.  c.  9.  13  Eliz.  c.  8.  21  Jac. 
c.  17.  s.  2.  12  Car.  2.  c.  13.  s.  2.  12  Ann.  St.  2.  c.  16.  See  Nevison  y.  Whitley,  Cro. 
Car.  501.  Hinton  v.  Roffee,  2  Show.  329.  Tate  v.  WelUngs,  3  T.  R.  338.  Swales  v. 
Bateman,  W.  Jo.  409.  Morse  v.  Wilson,  4  T.  R.  353.  Harrison  v.  Hcmnel,  1  Marsh,  349. 
By  a  statute  passed  last  session,  bills  of  exchange,  or  promissory  notes,  given  for  a  usurious 
consideration,  are  not  void  in  the  hands  of  an  indorsee  if  he  had  no  notice  thereof.  St  58 
Geo.  3.  c.  93.  But  although  a  security  tainted  with  usury  in  its  conception  may  be  avoided 
even  in  the  hands  of  an  innocent  purchaser  for  a  valuable  consideration  without  notice ;  yet 
a  subsequent  usurious  contract  will  not  avoid  a  security  which  was  good  at  the  time  when 
it  was  made.  Perrall  y.  Sham,  1  Saund*294.  Parr  v.  EKason,  I  East,  95.  Daniel  v.  Car- 
tony,  1  Esp.  N.  P.  C.  274.  And  if  the  parties  to  an  usurious  contract  cancel  the  original 
security  which  was  usurious,  and  substitute  one  which  is  legal,  the  substituted  security 
will  be  valid.  Wright  v.  Wheeler,  1  Camp.  N.  P.  C.  163.  Barnes  v.  Hedley,  2  Taunt* 
184. 

That  a  bond,  conditioned  to  do  several  things,  may  be  void  for  illegality  as  to  one  part, 
and  yet  be  good  as  to  the  other  part,  see  Norton  v.  Simms,  Hob.  14.  Willes,  351.  Chesman 
v.  Nainby,  Id.  Raym.  1456.  Stra.  1138.  \MosdtU  v.  Middleton,  1  Ventr.  237.  Pearson  v. 
Humes,  Carter,  229.]  Newman  v.  Newman,  4  Maul.  &  S.  66.— {Ed.] 
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If  a  man  make  a  feoffment  in  fee  upon  condition  that  he  shall     (35)* 
hot  alien,  this  condition  is  repugnant  and  against  law,  and  the  state  SxSJik 
of  the  feoffee  is  absolute  (whereof  more  shall  be  said  in  his  proper  **•  Hob-  "& 
place).     But  if  the  feoffee  be  bound  in  a  bond,  that  the  feoffee  or  his  4i9.)1Abr' 
heirs  shall  not  alien,  this  is  good,  for  he  may  notwithstanding  alien  wSftSLYn* 
if  he  will  not  forfeit  his  bond  that  he  himself  hath  made.  \JfS?iJS!>n' 


some  in&xim 

So  it  is  if  a  man  make  a  feoffment  in  fee  upon  condition,  that  the 
feoffee  shall  not  take  the  profits  of  the  land,  this  condition  is  repug-  21  H.Vaa 
nant  and  against  law  (q),  and  the  state  is  absolute.     But  a  bond  with  2!  a  z.'ao." 
a  condition ,  that  the  feoffee  shall  not  take  the  profits  is  good.   If  a  man  S^^  |a 
be  bound  with  a  condition  to  enfeoff  his  wife,  the  condition  is  void  and  fraum.) 
against  law,  because  it  is  against  the  maxim  in  law,  and  yet  the  bond  Bro^Xw°0 
is  good ;  but  if  he  be  bound  to  pay  his  wife  money,  that  is  good.     Et  SrSJa3  ** 
sic  de  similibus,  whereof  there  be  plentiful  authorities  in  our  books. 

JlLSO,  if  a  feoffment  be  made  upon  this  condition,  that  the  (26)* 
feoffee  shall  not  alien  the  land  to  any,  sthis  condition  is  void :  rsect?360. 
because  when  a  man  so  irtfeoffed  (27)  of  lands,  or  tenements,  he  222V.]  " 
hath  power  to  alien  them  to  any  person  by  the  law.  For  \f^^^ 
such  a  condition  should  be  good,  then  the  condition  should  oust,  condtoanot 
him  of  all  power  which  the  law  gives  him,  which  should  be  Lt^' 
against  reason,  and  therefore  such  a  condition  is  void.  m  ** vokU 

And  the  like  law  is  of  a  devise  in  fee  upon  condition,  that  the     223  a. 
devisee  shall  not  alien  (28),  the  condition  is  void.    And  so  it  is  of  ftjj*' |£ 
a  grant,  release,  confirmation,  or  any  other  conveyance  whereby  a  21  its.au. 
fee-simple  doth  pass.     For  it  is  absurd  and  repugnant  to  reason,  33  am.  11. 24. 
that  he,  that  hath  no  possibility  to  have  the  land  revert  to  him,  »u^uih; 
should  restrain  his  feoffee  in  fee-simple  of  all  his  power  to  alien.  ^  JJjp- 
And  so  it  is  if  a  man  be  possessed  of  a  lease  for  years,  or  of  a  horse,  JJJSJ"?  •* 
or  of  any  other  chattel  real  or  personal,  and  give  or  sell  his  whole  vkLMa.722. 
interest  or  property  therein,   upon  condition  that  the  donee  or 
vendee  shall  not  alien  the  same,  the  same  is  void,  because  his  whole 
interest  and  property  is  out  of  him,  so  as  he  hath  no  possibility  of  a 
reverter,  and  it  is  against  trade  and  traffic,  and  bargaining  and  con- 
tracting between  man  and  man  :  and  it  is  within  the  reason  of  our 
author  that  it  should  ouster  him  of  all  power  given  to  him*  Iniquum 
est  ingenuis  hominibus  non  esse  liberam  rerum  suarum  aliena- 
tionem  ;  and  rerum  suarum  quilibet  est  moderator,  et  arbiter. 
And   again,   regulariter   non    valet  pactum   de  re  med  non 
alienendd.    But  these  are  to  be  understood  of  conditions  annexed 
to  the  grant  or  sale  itself,  in  respect  to  the  repugnancy,  and  not  to 
any  other  collateral  thing,  as  hereafter  shall  appear. 

Where  our  author  putteth  his  case  of  a  feoffment  of  land,  that  is  gJJ**^* 
put  but  for  an  example :  for  if  a  man  be  seised  of  a  seignory,  or  a        1   } 

(27)  die— en,  L.  and  M.  alien  but  to  I.  S.  whether  void  t    See  Muo- 

(88)  "  A  devise  in  fee  on  condition  not  to    champ's  case,  Bridgm.  13d."  Ld.  Nott.  MSS. 

(q)  So  it  is  if  there  be  a  lease  to  three  daring  their  lifes,  provided  that  one  shall  not 
take  the  profits  during  the  life  of  the  other  two.  Moor  v.  Sasoiu,  2  Leon.  132.  Et  rid.  Hob. 
170.  Bults.  42.— [Ed.] 
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rent,  or  an  advowson,  or  common,  or  any  other  inheritance  that 
lieth  in  grant,  and  by  his  deed  granteth  the  same  to  a  man  and  to 
his  heirs,  upon  condition  that  he  shall  not  alien,  this  condition  is 
void.  But  some  have  said,  that  a  man  may  grant  a  rent-charge 
newly  created  out  of  lands  to  a  man  and  to  his  heirs,  upon  con- 
(27)*  dition  that  he  shall  *not  alien  that,  that  is  good,  because  the  rent 
of  his  own  creation  ;  but  this  is  against  the  reason  and  opinion  of 
oar  author,  and  against  the  height  and  purity  of  a  fee-simple. 

13 a  7* 23.  A  man  before  the  statute  of  quia  emptores  terrarum  might  have 
made  a  feoffment  in  fee,  and  added  further,  that  if  he  or  his  heirs 
did  alien  without  licence,  that  he  should  pay  a  fine ;  then  this  had 
Ss&Knighrf  ^>6en  g°°d.  And  so  it  is  said,  that  then  the  lord  might  have  res- 
cue, trained  the  alienation  of  his  tenant  by  condition,  because  the  lord 
had  a  possibility  of  reverter :  and  so  it  is  in  the  king's  case  at  this 
day,  because  he  may  reserve  a  tenure  to  himself. 

Secuu  where  If  A.  be  seised  of  Black  Acre  in  fee,  and  B.  enfeoffeth  him  of 
tolTeoSatonj  White  Acre  upon  condition,  that  A.  shall  not  alien  Black  Acre,  the 
thin>>  condition  is  good ;  for  the  condition  is  annexed  to  other  land,  and 

ousteth  not  the  feoffee  of  his  power  to  alien  the  land  whereof  the 
feoffment  is  made,  and  so  no  repugnancy  to  the  state  passed  by  the 
feoffment;  and  so  it  is  of  gifts  or  sales  of  chattels,  real  or  per- 
sonal. 

litobtoii.  B  UT  if  the  condition  be  such,  that  the  feoffee  shall  not  alien 
♦^aSsaV"  *°  SMC^  a  one>  warning  his  name,  or  to  any  of  (29)  his  *  heirs,  or 
or  if  reiriL  of  the  issues  qf  such  a  one,  fyc.  or  the  like,  which  conditions  do 
SS^to1*11"  not  take  away  all  power  qf  alienation  from  the  feoffee,  $c,  then 
p*rtic«l«;     such  condition  is  good. 

person  only:  <* 

•233  b. 

333  a.         If  a  feoffment  in  fee  be  made  upon  condition,  that  the  feoffee 

ItLHbfc*'  gk*^  not  enfe°ff  !•  S.  or  any  of  his  heirs  or  issues,  &c.  this  is  good  ; 

21  e.  itf »,   for  it  doth  not  restrain  the  feoffee  of  all  his  power  (r)  :  the  reason 

*333b.    here  yielded  by  our  *author  is  worthy  of  observation.    And  in  this 

case  if  the  feoffee  enfeoff  I.  N.  of  intent  and  purpose  that  he  shall 

(Dyer  45 *.     enfeoff  I.  S.  some  hold,  that  this  is  a  breach  of  the  condition  ;  for 

nBep.M*.)  quango  aUquid  prohibetur  fieri  ex  directo,  prohibetur  et  per 

obliquum. 

^neSooV*  "  a  ^eo®nen*  -be  made  upon  condition,  that  the  feoffee  shall  not 
prohibited  by  alien  in  mortmain,  this  is  good,  because  such  *alienation  by  law ;  and 
nT'Doci?*'  regularly  whatsoever  is  prohibited  by  the  law  may  be  prohibited 
a^a"  18  ty  condition,  be  it  nullum  prohibitum  or  malum  in  se.  In 
Bnujug,  lib.  ancient  deeds  of  feoffment  in  fee  there  was  most  commonly  a  clause, 
(38)*  qubd  licitum  sit  donatori  rem  datam  dare  vel  vendere  cut 
voluerit,  exceptis  viris  religiosis  et  Judssis. 


(39)  se*  aot  in  L*  and  M. 

So  it  has  been  held,  that  a  condition  against  alienation,  except  to  sisters  or  their 
en,  annexed  to  a  devise  in  fee,  was  good;  and  that  for  the  breach  of  it,  the  heirs  of 
the  deTMor  might  enter.  Doe,  d.  QUI  v.  Peanon,  6  East,  173.— [J5tf.] 


ehudrenj  1 
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ALSO,  \f  lands  be  given  in  tail  upon  condition,  that  the 
mant  in  tail  nor  his  heirs  (30)  shall  not  alien  in  fee,  (31)  nor  _ 
in  tail,  nor  for  term  of  another's  Jife,  but  only  for  their  own  cJJSw^iot 


tenant  in  tail  nor  his  heirs  (30)  shall  not  alien  in  fee,  (31)  nor  [Sect362. 
in  tail,  nor  for  term  of  another's  life,  but  only  for  their  own  cJJSw^iot 
lives,  fyc.  such  condition  is  good.     (Note  here,  the  double  negative  "  alien,  on  a 


in  legal  construction  shall  not  hinder  the  negative,  viz,  juA  eon-  good  u  to1 
ditione  qudd  ipse  nee  hssredes  sui  non  alienor ent.    Ahd  there-  workup"8 
fore  the  grammatical  construction  is  not  always  in  judgment  of  law  ||}!g™"Up 
to  be  followed.)    And  the  reason  is,  for  that  when  he  maketh  [Com, 
such  alienation  and  discontinuance  of  the  intail,  fie  doth  con-       223  D0 
trary  to  the  intent  of  the  donor,  for  which  the  statute  of  W.  2.  in^o.1^ 
(32)  cap.  1.  t0o*  mode  (hereby  it  appeareth,  that  whatsoever  is  252o?m^l  6. 
prohibited  by  the  intent  of  any  act  of  parliament,  may  be  prohibited  g  JJ  §•  £ 
by  condition,  as  hath  been  said),  by  which  statute  the  estates  in  ".  vkLmcl 
tail  art  ordained,  (s)  SSfiS: 

•  191.  Cro.J«c. 

307.   Ante,  146b.    10  Rep.  130.   4Bep.  14.)    [Cau,2MaJ    10  H.  7. 11.    Doet-fcSuid. 
1SL   13H.7.9& 

*FOR  it  is  proved  by  the  words   comprised  in  the  same  littlbtoh. 
statute,  (33)  that  the  will  of  the  donor  in  such  cases  shall  bc[™£™*' 
observed,  and  when  the  tenant  in  tail  maketh  (34)  such  discon-     ^y 
tinuance,  he  doth  contrary  to  that,  fyc.    And  also  in  estates  in 
tail  of  any  tenements,  when  the  reversion  of  the  fee-simple,  (35), 
or  the  remainder  of  the  fee-simple  is  in  other  persons,  when  such 
discontinuance  is  made,  then  the  fee-simple  (36)  in  the  remain- 
der is  discontinued.    And  because  (37)  tenant  in  tail  shall  do 

(30)  &c  added  in  L.  and  M.  (35)  ou  remainder  enfee-oimple,  not  in  L. 

(31)  ne— ou  in  L.  and  M.  and  M.  and  Roh. 

(32)  cap.  1.  added  in  L.  and  M.  (36)  en  la  reversion  ou  k  fee-oimpU,  added 

(33)  quejuitalentent  de  lefetanee  de  meme  in  L.  and  M.  and  Roh. 

VatatuU  added  in  L.  and  M.  and  Roh.  (37)  ceo  ouster  in  L.  and  M.  and  Roh. 

(34)  UeL-Jun  L.  and  M.  and  Roh. 

(s)  And  such  alienations,  working  a  discontinuance,  are  deemed  in  law  tortious  acts, 
which  may  well  be  restrained  byjproviso.  But  it  is  otherwise  of  an  alienation  by  suffering 
a  common  recovery,  or  levying  a  fine  within  the  statutes  4  H  7.  c.  24.  and  32  H.  8.  o.  36 ; 
for  this  is  no  discontinuance,  but  a  bar,  and  a  liberty  inseparable  from  the  estate,  as  that 
tenant  in  tail  may  suffer  a  common  recovery,  cannot  be  restricted  by  any  condition  or  pro- 
viso. Hob.  170.  "  For  a  condition  annexed  to  an  estate  given,  is  a  divided  clause  from 
the  grant,  and  therefore  cannot  frustrate  the  grant  precedent,  neither  in  anything  expressed, 
nor  in  anything  implied,  which  is  of  his  nature  incident  and  inseparable  from  the  thing 
panted.*  Ibid.  Et  vid.  Sir  Jnthoay  Mildmay's  case,  6  Co.  41.  1  Co.  86.  9  Co.  128  b. 
Moor.  601.  Cro.Jac.697.  Vent  322.  Jones,  58.  Etngr.Burchell,  Ambl.  379.  So  if  property 
is  given  to  a  man  for  his  life,  the  donor  cannot  take  away  the  incidents  to  a  lite  estate. 
Property  may  be  limited  to  a  man  to  go  over  on  a  certain  event,  as  bankruptcy,  Dommeti  v. 
Bedford,  3  Yes.  149.  6  T.  R.  685.  Shee  v.  Hah,  13  Yes.  404 ;  but  while  his  property  it  must 
be  subjected  to  the  incidents  of  property.  Therefore,  on  a  trust  "  to  pay  the  dividends  of 
stock  from  time  to  time  into  the  proper  hands  of  a  man,  or  on  his  proper  order  or  receipt, 
subscribed  with  his  own  hand,  that  they  should  not  be  grantable,  transferable,  or  otherwise 
assignable,  by  way  of  anticipation  of  any  unreceived  payment,  or  any  part  thereof;  on  his 
decease,  the  principal  to  be  paid  to  such  persons  as  in  a  course  of  administration  would 
become  entitled  to  his  personal  estate,  and  as  if  it  had  been  his  personal  estate,  and  he  had 
died  intestate ;"  it  was  held  to  be  an  interest  for  life  in  the  dividends,  assignable  under  a 
commission  of  bankruptcy ;  with  a  limitation  over  of  the  principal  to  those  entitled  under 
the  statute  of  distributions.  Brandon  v.  Robinson,  18  Yes.  429.  Et  vid.  Foley  v.  BurneU, 
1  Bro.  C.  C.  274.  As  to  conditions  restraining  lessees  from  alienation,  see  n.  (t)  infra.— 
[Ed.]  [See  also  Mr.  Butler**  note  at  the  end  of  the  volume.  Note  4.] 
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no  such  thing  against  the  profit  (08)  of  his  issues,  and  good 
right j  such  condition  is  good,  as  is  aforesaid,  (39)  #c. 

224  b.  "Against  the  profit  of  his  issues."    Hereby  it  appeareth,  that 

to  restrain  tenant  in  tail  from  alienation  against  the  profit  of  his 
issues,  is  good,  for  that  agreeth  with  the  will  of  the  donor,  and  the 
W46E.  a.4.  intent  of  the  statute  (*).  But  a  gift  in  tail  may  be  made  upon  con- 
^Bol  Abr.  jit;on^  ^^  tenant  in  tail,  &c.  may  alien  for  the  profit  of  his  issues, 
and  that  hath  been  holden  to  be  good,  and  not  restrained  by  the  said 
statute,  and  seemeth  to  agree  with  the  reason  of  Littleton,  because 
in  that  case  voluntas  donatoris  observetur,  fyc.  and  it  must  be  for 
the  profit  of  the  issues. 

333  b.  "  But  only  for  their  own  lives,  $c."  And  yet  if  a  man  make 
<$  Rep.  4?a.  a  &&  *n  t*H>  uPon  condition  that  he  shall  not  make  a  lease  for  his 
£&*&&%  own  **k>  aN*e*t  ^e  state  ^e  kwfal*  }*et  ^e  condition  is  good  ; 
23,  sw.  v  k.  because  the  reversion  is  in  the  donor.  As  if  a  man  make  a  lease 
aa  ^ywj  for  life  or  years  upon  condition,  that  they  shall  not  grant  over  their 
£) (3R<^    estate,  or  let  the  land  to  others,  this  is  good  (t),  and  yet  the  grant 

(38)  de  les  issues,  not  in  L.  and  M.  nor        (39)  &c.  not  in  L.  and  M.  nor  Roh. 
Ron. 

(t)  Bnt  such  conditions  are  construed  strictly  in  favour  of  the  lessee.  An<J  therefore  it 
has  been  determined,  that  if  a  lessee,  who  is  restrained  from  alienation  by  a  condition  of 
this  kind,  assigns  over  his  term  with  the  consent  of  the  lessor,  such  assignee  may  assign 
to  any  other  person  without  a  license.  Dumper's  case,  4  Co.  119.  Whichcot  y.  Fox,  Uro.  Jac  . 
398.  And  it  is  immaterial  whether  the  license  be  general,  as  in  Dumper's  case,  or  particular 
as  "  to  one,  subject  to  the  performance  of  the  covenants  in  the  original  lease,"  Brummell  v. 
Macpherson,  14  Vera.  173. :  though,  if  a  covenant  not  to  assign  contain  an  exception  in  fa- 
vour of  assignment  by  will,  it  seems  that  executors,  claiming  under  the  will,  are  not  with- 
in the  exception,  so  as  to  be  at  liberty  to  sell  for  payment  ofdebts  without  a  license.  Lloyd 
v.  Crisps,  2  Taunt  249.  So  an  under-lease  has  been  adjudged  not  to  be  within  a  proviso, 
that  the  lessee  shall  not  assign  without  license.  Crusoe,  d.  Bugby  v.  Blencowe,  3  Wils.224. 
9  BI.  Rep.  766.  But  where  the  words  of  the  covenant  were,  that  the  lessee  would  not  set, 
let,  or  assign  over  the  whole  or  part  of  the  premises  without  leave;  it  was  held,  that  an 
under-lease  amounted  to  a  breach.  Roe,  d.  Gregson  v.  Harrison,  2  T.  R.  426.  Et  vid.  floe,  d. 
Dinghy  v.  Sales,  1  Maul.  &  S.  297.  So  where  the  proviso  was,  that  the  lease  should  be 
void  "  if  the  lessee  assigned  or  otherwise  parted  witn  the  indenture  of  lease,  or  the  premi- 
ses thereby  demised,  or  any  part  thereof,  tor  the  whole  or  any  part  of  the  term,  without 
leave  in  writing;'9  it  was  held,  that  the  words  included  an  under-lease.  Doe,  d.  Holland  v. 
Worseley,  1  Camp.  N.  P.  C.  20. 

It  is,  however,  to  be  observed,  that  an  assignment  by  operation  of  law  will  not  amount 
to  a  forfeiture.  Thus  it  has  been  determined,  that  a  sale  by  execution  was  no  forfeiture  of 
a  lease,  in  which  was  contained  a  covenant  not  to  let,  assign,  or  otherwise  part  with  the  in- 
denture. Doe,  d.  Mitchinson  v.  Carter^  8  T.  R.  57.  Secus  where  the  execution  is  in  fraud 
of  the  covenant  8  T.  R.  300.  And  the  same  rule  holds  in  the  case  of  an  assignment  under 
a  commission  of  bankruptcy.  Doe  v.  Devon,  3  Maul.  &  S.  353.  Et  vid.  Doe,  d.  Cheere  v„ 
Smithy  5  Taunt.  795.  But  a  landlord  may  guard  against  this  contingency  by  a  proviso  for 
re-entry  on  the  tenant's  committing  an  act  of  bankruptcy  whereon  a  commission  shall  issue; 
which  has  been  held  to  be  good.    Boe  v.  Gailliers,  2  T.  R.  133. 

If  the  lessor  accept  rent  due  after  condition  broken,  with  notice,  it  is  a  waver  of  the  for- 
feiture. Goodright,  d.  Walter  v.  Davids,  Cowp.  804.  Whichcot  v.  Fox,  Cro.  Jac.  398.  But 
a  lessor  who  has  a  right  of  re-entry  reserved  on  breach  of  a  covenant  not  to  underlet, 
.  does  not,  by  waving  his  re-entry  on  one  underletting,  lose  his  right  to  re-enter  on  a  subse- 
quent underletting.  Doe,  d.  Boscawen  v.  Bliss,  4  Taunt.  735.  And  equity  will  not  relieve- 
against  a  forfeiture  by  breach  of  a  covenant  not  to  assign.    Hill  v.  Barclay,  18  Yes.  656. — 
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or  lease  should  be  lawful,     (t)  If  a  man  make  a  gift  in  tail,  upon  ct)D»r.  33 
condition  *that  he  shall  not  make  a  lease  for  three-lives  or  21  years  S^goe^? 
according  to  the  statute  of  32  H.  8.,  the  condition  is  good ;  for  the  S*^** 
statute  doth  give  him  power  to  make  such  leases,  which  may  be     (30)* 
restrained  by  condition,  and  by  his  own  agreement ;  for  this  power 
is  not  incident  to  the  estate,  but  given  to  him  collaterally  by  the 
act;  according  to  that  rule  of  law,  quilibtt  potest  renunciare  juri 
pro  se  introducto. 

"  When  he  maketh  such  alienation  and  discontinuance  of  the  ■ectwaitoa 
intail."     And  therefore  if  a  gift  in  tail  be  made  upon  condition,  £5S£nr** 
that  the  donee,  &c.  shall  not  alien,  this  condition  is  good  to  some  S^s&a*?* 
intents,  and  void  tb  some ;   for  as  to  all  those  alienations  which  &<>*? MiW- 
amount  to  any  discontinuance  of  the  state  tail  (as  Littleton  here  0**^.84." 
speaketh),  or  is  against  the  statute  of  West  2.,  the  condition  is  good  ii&)1' Abr* 
without  question.     But  as  to  a  common  recovery,  the  condition  is  g  Boi  Abr. 
void ;  because  this  is  no  discontinuance,  but  a  bar ;  and  this  common  r^4^10 
'recovery  is  not  restrained  by  the  said  statute  of  West  2.     And    #224  a. 
therefore  such  a  condition  is  repugnant  to  the  estate  tail ;  for  it  is  to 
be  *observed,  that  to  this  estate  tail  there  be  divers  incidents.      (31)* 
First,  to  be  dispunished  of  waste.     Secondly,  that  the  wife  of  the 
donee  in  tail  shall  be  endowed.     Thirdly,  that  the  husband  of  a  »e.  a  9. 
feme  donee,  after  issue,  shall' be  tenant  by  the  curtesy.     Fourthly,  d^S;30, 
that  tenant  in  tail  may  suffer  a  common  recovery  ;  and  therefore  if 
a  man  make  a  gift  in  tail,  upon  condition  to  restrain  him  of  any  of 
these  incidents,  the  condition  is  repugnant  and  void  in  law.     And 
it  is  to  be  observed,  (*)  that  a  collateral  warranty  (u),  or  a  lineal  g>  13H.7. 
with  assets,  in  respect  of  the  recompense,  is  not  restrained  by  the  *^ 
Bonis  ConditibnalibuSy  no  more  is  the  common  recovery  in  re- 
spect of  the  intended  recompense.     And  Littleton,  to  the  intent  to 
exclude  the  common   recovery,  saith,  such  alienation  and  dis- 
continuance, joining  them  together. 

(u)  This  must  be  understood  of  a  collateral  warranty  before  the  statute  of  4  Ann.  c.  16. 
—For  some  observations  as  to  the  restraints  which  at  different  periods  have  been  imposed 
on  the  free  alienation  of  property,  and  the  methods  adopted  to  elude  them,  see  the  note  to 
fol.  118  b.  post,  chap.  33.  Of  Title  by  Alienation. — [Ed.']  [The  restraints  which  at  dif- 
ferent times  have  been  laid  on  the  free  alienation  of  property,  and  the  different  methods 
used  to  set  them  aside,  form  one  of  the  mo3t  interesting  parts  of  the  history  of  every  nation  in 
which  the  feudal  institutions  have  prevailed.  So  far  as  the  history  of  England  is  concerned 
in  them,  they  have  been  discussed  with  great  accuracy  by  Sir  William  Blackstone,  vol.  2. 
chap.  7.  and  Sir  John  Dalrymple,  in  the  history  of  the  Feudal  Law,  chap.  3.  &  4.  The 
introduction  of  recoveries,  and  the  circumstances  which  led  the  way  to  them,  are  accurately 
stated  and  explained  by  Mr.  Cruise,  in  his  most  excellent  Essay  on  the  Law  of  Recoveries. 
The  restraints  on  the  alienation  of  property  are  much  greater  in  Scotland  than  they  are  in 
England.  There  if  a  Tailzie  is  guarded  with  irritant  and  resolutive  clauses,  the  estate 
entailed  cannot  be  carried  off  by  the  debt  or  deed  of  any  of  the  heirs  succeeding  to  it;  in 
prejudice  of  the  substitutes.  This  degree  of  tailzie  differs  from  that  of  a  tailzie  with 
prohibitory  clauses.  The  proprietor  of  an  estate  of  this  nature  cannot  convey  it  gratuitously, 
bat  he  may  dispose  of  it  for  onerous  causes,  and  it  may  be  attached  by  his  creditors ;  yet 
the  substitutes  as  creditors  by  virtue  of  the  prohibitory  clause,  may  by  a  process,  called  in 
the  law  of  Scotland,  an  Inhibition,  secure  themselves  against  future  debts  or  contracts.  A 
third  degree  of  tailzie  used  in  Scotland  is  called  a  simple  distinction.  This  amounts  to 
do  more  than  a  designation  who  is  to  succeed  to  the  estate,  in  case  the  temporary  proprietors 
of  it  make  no  disposition  of  it;  for  it  is  defeasible  and  attachable  by  creditors.  See  Ersk. 
Inst.  238.  360.  Butler.  Note  133.] 

VOL,  II.  6 
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If  a  man  before  the  statute  of  Bonis  Conditionalibus  had  made 
a  gift  to  a  man  and  to  the  heirs  of  his  body,  upon  condition  -  that 
after  issue  he  should  not  have  power  to  sell,  this  condition  should 
have  been  repugnant  and  void  (w).  %  Pari  ratione,  afte»  the 
statute  a  man  makes  a  gift  in  tail,  the  law  taciti  gives  him  power 
to  suffer  a  commonrecovery ;  therefore  to  add  a  condition,  that  he 
shall  have  no  power  to  suffer  a  common  recovery,  is  repugnant  and 
void. 

ISh  7  23  ^  a  man  ma^e  a  feoffment  to  baron  and  feme  in  fee,  upon  con- 

Lib.*6.4ih.  dition  that  they  shall  not  alien,  to  some  intent  this  is  good,  and  to 

ny  Mad-    °"  some  intent  it  is  void ;  for  to  restrain  an  alienation  by  feoffment,  or 

S57w^IIe,  alienation  by  deed,  it  is  good,  because  such  an  alienation  is  tortious 

iRoL  Abr  an<*  v°idable  J  but  to  restrain  *their  alienation  by  fine  is  repugnant 

4w )  *  and  void,  because  it  is  lawful  and  unavoidable. 

(32)* 

It  is  said,  that  if  a  man  infeoff  an  infant  in  fee,  upon  condition 
that  he  shall  not  alien,  this  is  good  to  restrain  alienations  during  his 
minority,  but  not  after  his  full  age. 

Doct  ft  stud.       It  is  likewise  said,  that  a  man  by  license  may  give  land  to  a 

194  bishop  and  his  successors,  or  to  an  abbot  and  his  successors,  and 

add  a  condition  to  it,  that  they  shall  not,  without  the  consent  of 

.  their  chapter  or  convent,  alien,  because  it  was  intended  a  mortmain, 

that  is,  that  it  shall  for  ever  continue  in  that  see  or  house,  for  that 

they  had  it  en  auter  droit,  for  religious  and  good  uses. 

On  sift  in  tan       Put  the  case,  that  a  man  make  a  gift  in  tail  to  A.,  the  remainder 

dirinSS!*'  to  him  an(* t0  n*s  beirs,  upon  condition  that  he  shall  not  alien  ;  as 

JJ^^aag  to  the  state  tail  the  condition  is  good, for  such  alienation  is  prohibit- 

•uitotheinT  ed,  as  hath  been  said,  by  the  said  statute.     But  as  to  the  fee-simple, 

gon^e.333.  some  say,  it  is  rupugnant  and  void,  for  the  reason  that  Littleton 

fbr! 40^472.  natn  yielded :  and  therefore  some  are  of  opinion,  that  this  is  a  good 

So!)Cuh!7:  con<ttti°n>  an(*  snaU  defeat  the  alienation  for  the  estate  tail  only, 

it^er  lat  an(*  *eave  tne  ^ee"8*raP^e  *n  tne  alienee,  for  that  the  condition  did 

a  PM^a!  in  law  extend  only  to  the  state  tail,  and  not  to  the  remainder. 

Mar.  127b.  J  7 

mttlbtow.  •ALSO,  a  man  may  give  lands  in  tail  upon  such  condition, 
234  V\'  tfiat  *f  *^e  tenant  in  ta,M  w  hi*  heirs  alien  in  fee,  or  in  tail,  or 
condition  u>  fir  *erm  °f  another  man9s  life,  fyc.  and  also,  that  if  all  the  issue 
dteSita?  coming  of  the  tenant  in  tail  be  dead  without  issue,  that  then  it 
anceofintaii  shall  be  lawfulfoT  the  donor  and  for  his  heirs  to  enter,  $c. 

(w)  Lord  Coke  in  another  work  observes,  "that  the  tenant  of  lands  intailed  had  before 
this  statute  a  fee-simple  conditional  subsequent ;  for,  albeit  Britton  (chap.  36),  who  wrote 
before  this  statute,  saith,  that  if  any  purchase  to  him  and  his  wife,  and  to  the  heirs  of  them 
lawfully  begotten,  the  donees  have  presently  but  an  estate  of  freehold  for  the  term  of  their 
lives,  and  the  fee  accrueth  to  their  issue,  &c.  taking  the  condition  to  be  precedent,  yet  had 
the  donees  at  the  common  law  a  fee-simple  conditional  presently  by  the  gift.  For  if  land 
had  been'given  to  a  man  and  the  heirs  of  his  body  issuing,  and  before  issue  he  had,  before 
this  statute,  made  a  feoffment  in  fee,  the  donor  should  not  have  entered  for  the  forfeiture, 
bat  this  feoffment  had  barred  the  issue  had  afterwards ;  which  proveth  that  he  presently 
by  the  gift  had  a  fee-simple  conditional."    2  Inst.  333.— [£rf.] 
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And  by  this  way  th$  right  (40)  of  the  tail  may  be  saved,  (41).  and  death  of 
oflcr  discontinuance,  to  the  issue  in  tail,  if  there  be  any  (42);  so  |MU8'«00<L 
as  by  way  of  entry  of  the  donor  or  of  his  heirs,  the  tail  shall 
not  be  defeated  by  such  condition.     (43)  Quaere  hoc.     And  yet 
if  the  tenant  in  tail  in  this  case,  or  his  heirs,  make  any  discon- 
tinuance, he  in  the  reversion  or  *his  heirs,  after  that  the  tail  is      (33)* 
determined  for  default  of  issue,  fyc.  may  enter  into  the  land  by 
force  of  the  same  condition,  and  shall  not  be  compelled  (44)  to 
sue  a  writ  of  formedon  in  the  reverter. 

Note,  Littleton  purposely  made  parcel  of  the  condition  in  the      224  b. 
copulative,  that  the  tenant  in  tail  should  alien,  &c.     For  if  a  gift  in  US^iJJii) 
tail  be  made  to  a  man  and  to  the  heirs  of  his  body,  and  if  he  die 
without  heirs  of  his  body,  that  then  the  donor  and  his  heirs  shall  re- 
enter, this  is  a  void  condition  :  for,  when  the  issues  fail,  the  estate  (Dy^  ^h.) 
detennineth  by  the  express  limitation,  and  consequently  the  add- 
ing of  the  condition  to  defeat  that  which  is  determined  by  the 
limitation  of  the  estate,  is  void  (x),  and  in  that  case  the  wife  of  the 
donee  shall  be  endowed,  &c.     And  therefore  Littleton,  to  make  the 
condition  good,  added  an  alienation,  which  amounted  to  a  wrong, 
and  he  restrained  not  the  alienation  only,  (for  then  presently  upon 
the  alienation  the  donor,  &c.  might  re-enter  and  defeat  the  estate 
tail)  *but  added,  and  die  without  issue;  to  the  end,  that  the  right     #225a. 
of  the  estate  in  tail  might  be  preserved,  and  not  defeated  by  the 
condition,  but  might  be  recovered  again  by  the  issue  in  tail  in  a 
formedon. 

And  Littleton  expressly  saith,  that  the  donor  and  his  heirs,  after  (Mo.  89.) 
the  discontinuance,  and  after  that  the  estate  tail  is  determined,  may 
re-enter,  which  is  the  intention  and  true  meaning  of  Littleton  in 
this  place.  And  where  it  is  said  in  this  section  (quaere  hoc)  this 
is  added  by  some  that  understood  not  this  case,  and  is  not  in  the 
original  (y). 

ITEM,  if  (45)  a  feoffment  be  made  (46)  upon  such  *con-  uttlmow. 

dition,  that  if  the  feoffor  pay  to  the  feoffee  at  a  certain  day,  ^ij^33.2, 

♦c  40  pounds  of  money,  that  then  the  feoffor  may  re-enter,  fyc.  a  Mortal. 
in  this  case  the  feoffee  is  called  tenant  in  mortgage,  which  is  as      (34)* 

(40)  de-en  in  L.  and  M.  and  Roh.  (45)  ascun  added  in  Rob.  but  not  in  L. 

(41)  tiel  added  in  L.  and  M.  and  Roh.  and  M. 

(42)  issue  added  in  L.  and  M.  and  Roh.  (46)  a  ascun  home  added  in  Roh.  but  not 

(43)  quaere  hoc,  not  in  L.  and  M.  nor  Roh.  in  L.  and  M. 

(44)  cohert-arte  in  L.  and  M.  and  Roh. 

(x)  Vid.  Cro.  Jac.  415.  448.  695.  3  Co.  19.  [Poll.  479.  Sir  T.  Jo.  79J  3  Mod.  210. 
Ld.  Raym.  101. 204.  2  Vern.  323. 1  Burr.  228. 2  P.  Wras.  170. 605.  Fearne.  CJont.  Rem.  168. 
Cowp.  234.  410.  833.     Dougl.  266.    3  T.  R.  484.  488.— [Ed.] 

(t)  It  is  a  rule  of  law,  that  a  condition  must  defeat  or  determine  the  whole  of  the  estate 
to  which  it  is  annexed,  and  not  determine  it  in  part  only,  and  leave  it  good  for  the  residue. 
And  therefore  it  has  been  adjudged,  that  a  condition  to  determine  an  estate  tail,  as  if.  the 
tenant  in  tail  were  dead,  was  void  ;  because  the  death  of  a  tenant  in  tail  did  not  determine 
the  estate  tail,  but  his  death  without  issue.  Jermin  v.  Jlrscott,  I  Co.  85.  a.  Corbel's  ease, 
1  Co.  83.  b.  Sir  Anthony  Mildmay'scasc,  6  Co.  40.   Cro.  Eliz.  379.    Moor.  592.    And.  356. 
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much  to  say,  in  French,  as  mortgage,  and  in  Latin  mortuum 
origin  of  tiw  vadium.  (1)  And  it  seemeth,  that  the  cause  why  it  is  called 
uwm*  mortgage  is,  for  that  it  is  doubtful  whether  the  feoffor  (47)  will 

pay  at  the  day  limited  such  sum  or  not:  and  if  he  doth  not 
pay,  then  the  land  which  is  put  in  pledge  upon  condition  for 
the  payment  of  the  money,  is  taken  from  him  for  ever,  and  so 
dead  (48)  to  him  upon  condition,  fyc.  And  if  he  doth  pay  the 
money,  then  the  pledge  is  dead  to  the  tenant,  fyc. 

205  a.         u  Mortgage"  is  derived  (s)  of  two  French  words,  viz.  mort,  that 

Sndfo? rent  *s  mortuum,  and  gage,  that  is  vadium,  or  pignus.    And  it  is  called 

SJoSKJu     *n  katin  mortuum  vadium,  or  morgagium.     Now  it  is  called 

HMO;  cap.68.  here  mortgage,  or  mortuum  vadium,  both  for  the  reason  here  ex- 

capl  2&  37.     pressed  by  Littleton,  as  also  to  distinguish  it  from  that  which  is 

called  vivum  vadium.     Vivum  autem  dicitur  vadium,  quia 

nunquam  moritur  ex  aliqud  parte;  qudd  ex  suis  proventubus 

acquiratur.     As  if  a  nian  borrow  a  hundred  pounds  of  another, 

and  maketh  an  estate  of  lands  unto  him,  until  he  hath  received  the 

said  sum  of  the  issues  and  the  profits  of  the  land,  so  as  in  this  case 

neither  money  norland  dieth,  or  is  lost,  (whereof  Littleton  speaketh 

gnrid-iect.  jn  this  chapter)  (t),  and  therefore  it  is  called  vivum  vadium  (z). 

.  (47)  voyt-poet,  in  L.  and  M.  and  Rob.  It  money  dont  est  le  gage  mort,  not  in  L.  and 

(48)  a  htysur  condition,  &c.    Et  sHlpaya    M.  nor  Roh. 

(1)  See  Mr.  Butler's  note  at  the  end  of  the  volume.    Note  5. 

(z^  The  subject  of  mortgages  may  be  considered  under  three  general  heads : — 1st.  Of 
the  origin  and  different  kinds  of  mortgages.  2d.  Of  the  several  interests  of  the  mortgagor 
and  mortgagee.    3d.  Of  the  equity  of  redemption. 

1st.  As  to  the  origin  and  different  kinds  or  mortgages : — The  notion  of  mortgaging  and 
redemption  seems  to  have  been  derived  to  us  from  the  civil  law.  According  to  tnat  law, 
the  difference  between  pledges  and  things  hypothecated  was  this :  the  pignus  or  pledge 
was,  when  any  thing  was  obliged  for  money  lent,  and  the  possession  passed  to  the  creditor ; 
the  hypotheca  was,  when  the  thing  was  obliged  for  money  lent,  and  the  possession  remained 
with  the  debtor.  If  the  debtor  did  not  redeem  the  thing  pledged,  the  creditor  was  to  fore- 
close the  redemption  of  the  debtor ;  and  if  the  money  was  not  paid,  the  creditor  had  his 
actio  pignoritia,  or  hypothecaria,  which,  when  he  had  pursued,  and  obtained  sentence  thereon 
he  might  sell  the  pledge  as  his  own  property.  But  there  was  this  difference  between  the 
actio  pignoritia  and  hypothecaria ;  that  the  actio  pignoritia  was  only  on  the  person  of  the 
debtor  to  foreclose  him,  because  the  pignus  was  already  in  the  possession  of  the  creditor ; 
but  the  actio  hypothecaria  was  tarn  in  rem,  quam  in  personam,  and  was  given  ad  pignus 
prosequendum  contra  quemcunque  passessorem ;  because  herein  the  creditor  had  not  the  pos- 
session of  the  pledge,  but  it  remained  to  the  debtor.  Until  sentence  was  obtained  in  these 
actions,  the  creditor  could  not  obtain  the  property  of  the  pledge ;  and  if  the  money  was 
paid  before  sentence,  the  pledge  was  subject  to  redemption ;  and  where  the  same  thing 
was  pledged  to  several,  those  were  said  to  be  potiores  in  pignore  to  whom  the  things  were 
first  hypothecated.  Digest,  lib.  20.  tit.  6.  Corvin,  269,  270,  271.  If  the  money  was 
tendered  or  paid  to  the  creditor,  the  contract  of  pignoration  was  dissolved,  and  the  debtor 
might  have  the  pledge  back,  as  a  thing  lent.  This  seems  to  have  introduced  the  notion 
among  us  of  the  debtor's  right  to  redemption.  And  with  them  the  usucaption,  or  the  right 
of  prescription,  did  not  extinguish  the  pledge,  unless  a  stranger  had  held  it  for  thirty  years, 
or  the  debtor  had  held  it  himself  for  forty  years.  Digest,  lib.  20.  tit.  6.  The  word 
"  mortgage"  signifies  commonly  the  same  thing  as  the  word  "  pawn ;"  that  is,  the  appro- 
priation of  the  thing  given  for  the  security  of  an  engagement :  and  these  two  words  are 
used  indifferently  in  the  same  sense.  But  the  word  "  pawn9'  is  more  properly  applied  to 
moveable  things,  which  sure  put  into  the  hands  and  keeping  of  the  creditor ;  and  the  word 
"  mortgage"  signifies  properly  the  right  acquired  by  the  creditor  upon  the  immoveables 
which  are  .appropriated  to  him  by  his  debtor,  although  he  be  not  put  into  possession  of 
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*JlLSO,  as  a  man  may  make  a  feoffment  in  fee  in  mortgage,      (35)» 
(49)  90  a  man  may  make  a  gift  in  tail  in  mortgage,  and  a  lease 

(49)  inini  homtpoit  fairc  done  en  talk  en  mortgage,  not  in  L.  and  M.  nor  Ron, 

them.  DomaL  lib.  3.  tit.  1.  sect.  1.  Another  difference  between  a  mortgage  and  a  pledge 
is,  that  the  former  is  an  absolute  pledge  to  become  an  absolute  interest,  if  not  redeemed  at 
a  certain  time ;  but  the  latter  is  a  deposit  of  personal  effects,  not  to  be  taken  back  but  on 
payment  of  a  certain  sum,  by  express  stipulation,  or  the  course  of  trade,  to  be  a  lien  upon 
them.  2  Ves.  jan.  378.  It  was  a  rule  of  the  feudal  law,  which  prohibited  all  alienations, 
that  feudaUa,  invito  domino,  out  agnatis,  non  recie  subjiciuntur  hypothecs,  quamvis  fructus 
pom  esse,  rectptum  est,  Corvin.  Dig.  268 ;  but  at  the  time  of  Henry  the  Second,  when  the 
alienation  of  property  had  become  free,  two  modes  of  mortgaging  lands  were  in  use,  which 
were  distinguished  by  the  names  of  vadium  vivum  and  vadium  moriuum,  Glanv.  lib.  10. 
c  8.  The  former  kind  is  here  described  by  Lord  Coke,  and  is  also  mentioned  by  Littleton, 
sect.  327.  post ;  the  latter,  which  is  the  ordinary  and  usual  way  of  mortgaging  lands,  has 
been  already  explained. 

Mortgagees  may  be,  1st  either  of  the  freehold  and  inheritance ;  or,  2d.  of  terms  for  years. 
The  ancient  way  of  making  mortgagees  of  the  freehold  and  inheritance,  was  by  a  charter 
of  feoffment,  on  condition,  that  if  the  feoffor  or  his  heirs  paid  the  sum  borrowed  to  the 
feoffee,  or  his  heirs,  at  a  day  appointed,  he  should  re-enter  and  repossess ;  and  sometimes 
die  condition  was  contained  in  the  charter  of  feoffment,  and  sometimes  it  was  defeasanced 
by  a  distinct  instrument,  bearing  date,  and  executed  at  the  same  time.  Madox,  318,  319. 
Tnese  sorts  of  conveyances  were  at  first  found  to  be  attended  with  great  inconveniences ;  as 
if  the  money  was  not  paid  at  the  day,  so  that  the  condition  was  forfeited,  and  the  estate 
became  absolute,  the  estate  was  thenceforth  subject  at  common  law  to  the  dower  of  the 
wife  of  the  feoffee,  and  to  all  his  other  real  charges  and  incumbrances ;  for  though  if  the 
feoffor  performed  the  condition,  then  he  might  re-enter,  and  repossess  himself  in  his  former 
estate,  and  consequently  was  in,  above  all  charges  and  incumbrances  of  the  feoffee;  yet  if 
be  did  not  literally  perform  the  condition  by  payment  of  the  money  at  the  day,  then  the 
estate  became  legally  subject  to  the  charges  and  incumbrances  of  the  feoffee,  though  the 
money  should  be  afterwards  paid,  and  the  estate  reconveyed  to  the  feoffor.  Post,  fol.  221, 
232.  Hardr.  463.  Cro.  Car.  191.  1  Eq.  Abr.  311.  5  Bac.  Abr.  4.  1  Bl.  Rep.  166. 
To  avoid  these  inconveniences  the  second  sort  of  mortgages  were  adopted,  and  it  became 
nana]  to  grant  only  a  long  term  of  years  by  way  of  mortgage,  with  condition  to  be  void, 
apoo  repayment  of  the  purchase-money ;  which  course  is  now  frequently  used,  principally, 
because,  on  the  death  of  the  mortgagee,  such  term  becomes  vested  in  his  personal  repre- 
sentatives, who  now  are  entitled  in  equity  to  receive  the  money  lent,  of  whatever  nature 
*  me  mortgage  may  happen  to  be.  2  Bl.  Com.  158.  But  courts  of  equity,  after  their  juris- 
diction became  firmly  established,  put  mortgagees  in  fee  upon  the  right  footing,  maintain- 
ing the  power  of  redemption,  as  an  equitable  right  inherent  in  the  land,  and  binding  all 
persons  whomsoever,  whether  claiming  in  the  per  (i.  e.)  by  the  act  of  the  mortgagee,  as 
tenant  in  dower,  by  statute  staple,  elegit,  &c. ;  or  in  the  post  (i.e.)  by  the  act  of  the  law, 
at  tenant  by  the  curtesy,  and  lord  by  escheat :  and  the  principle  upon  which  they  proceeded 
was,  that  the  payment  of  the  money  does,  in  the  consideration  of  equity,  put  the  mortgagor 
m  stmtu  quo,  since  the  lands  were  originally  only  a  pledge  for  the  money  lent  Cro.  Car. 
191.  Hardr.  465.  469.  5  Bac.  Abr.  4.  And  since  this  right  of  power  of  redemption  has 
been  to  understood,  mortgages  in  fee  have  again  become  usual ;  for,  although  mortgages 
for  terms  of  years  were  free  from  the  inconveniences  attending  mortgages  in  fee,  with 
teapect  to  tenant  by  dower,  curtesy,  &c.  yet  they  were  not  without  objection,  as  in  case  of 
foreclosure  oo  nonpayment,  the  mortgagee  became  only  a  termor,  the  fee-simple  remaining 
in  the  mortgagor. 

(•feat  inconveniences  having  been  suffered  by  mortgages,  from  the  difficulty  and  delay 
attending  bills  to  foreclose,  the  ingenuity  of  modern  times  has  framed  a  mode  of  conveyance 
in  order  to  enable  the  mortgagee,  after  a  given  time,  to  procure  his  principal  and  interest 
by  a  a  le  of  the  mortgaged  estate,  without  being  under  the  necessity  of  applying  to  a  court 
of  eqoity.  This  is  done  by  taking  a  conveyance  of  the  fee  to  trustees  in  trust  for  the  mort- 
gagee, for  a  term  of  years  subject  to  redemption,  with  remainder  to  the  trustees  in  trust,  in 
default  of  payment  at  the  time  stipulated,  to  sell  the  estate,  and  to  apply  the  purchase- 
money,  after  defraying  the  expenses  incurred  In  discharging  the  trust,  in  the  payment  of 
the  mortgage  money  and  interest,  and  then  to  pay  over  the  residue,  if  any,  to  the  mortgagor. 
I  Pow.  Mortg.  13.    And  it  has  been  expressly  determined,  that  in  such  case  the  trustees 
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(36)«  fa  term  oftifa  <*  for  term  °f  !/€ar*>  in  mortgage  (50).  And 
litlbtow.  alt  such  tenants  are  called  tenants  in  mortgage,  according  to 
^^i3^3'  the  estates  which  they  have  in  the  land.  fyc. 

205  D.J 

(50)  et  not  in  L.  and  M.  nor  Roh. 

alone  may  make  an  absolute  irredeemable  title  without  the  concurrence  of  the  mortgagor  or 
bis  representatives.  Carder  v.  Morgan,  18  Ves.  344.  Clay  v.  Sharpe,  cited  in  Carder  v. 
Morgan,  18  Ves.  346. 

Besides  the  different  kinds  of  mortgages  above  mentioned,  there  is  another  class  termed 
equitable  mortgages  ;  which  were  first  established  by  the  case  of  Russell  v.  Russell,  1  Bro. 
C.  C.  209. ;  a  decision  frequently  lamented.  See  Ex  parte  Coombe,  17  Ves.  371.  Ex  parte 
Whitbread,  1  Rose,  299.  Ex  parte  Hooper,  1  Meriv.  9.  A  mere  deposit  of  title  deeds 
upon  an  advance  of  money,  without  a  word  passing,  gives  an  equitable  lien  (Ex  parte 
iangston,  17  Ves.  227.  Ex  parte  Kensington,  2  Ve3.  &  B.  83.)  even  against  a  purchaser 
without  notice ;  and  such  deposit  will  cover  subsequent  advances,  if  it  appear  by  evidence, 
or  by  implication,  that  they  were  made  upon  the  faith  of  that  security.  Hiern  v.  Mill, 
13  Ves..  114.  Ex  parte  Langston,  supra.  Ex  parte  Kensington,  supra.  And  the  meaning 
and  object  of  a  deposit,  may,  it  seems,  be  explained  by  parol  evidence.  See  Ex  parte 
Haigh,  9  Ves.  403.  Norris  v.  Wilkinson,  12  Ves.  199.  But  a  mortgage  has  been  held 
to  be  no  security  for  subsequent  advances  made  on  the  strength  of  a  parol  engagement ;  for 
where  the  legal  estate  has  been  assigned  by  way  of  mortgage,  the  mortgagee  is  not  entitled 
to  say,  I  hold  this  conveyance  as  a  deposit;  because  the  contract  under  which  he  holds  it 
is  a  contract  for  conveyance  only,  and  not  for  deposit.  Ex  parte  Hooper,  1  Meriv.  7.  It 
has  never  yet  been  decided,  how  far  it  is  necessary  to  deliver  all  the  title  deeds :  or  whether 
that  would  not  \>e  takon  to  be  a  sufficient  deposit,  which  could  be  taken  upon  looking  at 
the  instruments  to  amount  to  evidence,  that  the  estate  was  meant  to  be  a  security,  Ex  parte 
Wetherell,  11  Ves.  401. ;  but  it  has  been  held,  that  the  delivery  of  deeds,  for  the  purpose  of 
having  a  mortgage  drawn,  will  not  amount  to  a  deposit,  or  equitable  mortgage.  Norris  v. 
Wilkinson,  supra.  An  equitable  mortgage  will  be  made  good  as  against  assignees.  Jones  ▼. 
Gibbons,  9  Ves.  411.  rye  v.  Daubez,  2  Dick.  759.  And  where  an  assignee  bought  the 
bankrupt's  estate,  and  out  of  the  consideration  money  paid  an  equitable  mortgagee,  and 
took  the  deeds,  which  sale  was  afterwards  set  aside  on  the  known  principles  of  the  court 
(viz.  that  a  trustee  cannot  become  a  purchaser  of  the  estate  of  which  he  is  a  trustee.  Ex 
parte  Laeey,  6  Ves.  627.  York  Buildings  Company,  v.  Mackenzie,  8  Bro.  P.  C.  42  ed. 
Toml.),  it  was  held,  that  the  equitable  mortgagee  did  not  lose  his  lien.  Ex  parte  Morgan, 
12  Ves.  6.  1  Mad.  Ch.  430.  Equitable  mortgages,  however,  are  not  favoured,  especially 
when  contradicting  a  written  instrument.    Ex  parte  Coombe,  17  Ves.  360. 

2d.  Of  the  several  interests  of  the  mortgagor  and  mortgagee : — With  respect  to  the  estate 
of  the  mortgagor,  though  it  was  formerly  doubted  whether  he  had  more  that  a  right  of 
redemption,  it  is  now  established,  that  he  has  an  actual  estate  in  equity,  which  may  be 
devised,  granted,  and  intailed,  and  of  which  there  is  a  possessio  fratris,  and  a  tenancy  by 
the  curtesy.  Casborne  v.  Scarf e,  1  Atk.  603.  But  as  to  his  possession  of  the  mortgaged 
premises,  he  only  holds  them  by  the  will  or  permission  of  the  mortgagee,  who  has  been  held 
entitled,  by  ejectment,  and  without  notice,  to  recover  against  him  or  his  tenant.  Keeche  ▼. 
Hail,  Dougl.  21.  Moss  v.  GaUimore,  Dougl.  279.  1  T.  R.  378.  But  though  a  mortgagor 
hi  possession  cannot  make  a  lease  to  bind  the  mortgagee,  yet  a  lease  of  this  kind  is  good 
against  the  mortgagor  and  his  heirs,  and  also  against  all  strangers ;  and  it  will  entitle  the 
lessee  to  redeem  the  mortgage.    2  Cru.  Dig.  110.    And  wnile  the  mortgagor  continues  in 

tossession  of  the  lands  mortgaged,  he  is  allowed  by  the  stat  7  &  8  W.  &  M.  to  vote  for 
nights  of  the  shire. 

With  respect  to  the  interest  of  the  mortgagee  in  the  lands  mortgaged,  as  soon  as  the 
conveyance  is  executed,  he  becomes  seised  or  possessed  of  the  legal  estate,  and  may  enter 
into  possession,  unless  prevented  by  the  express  terms  of  the  contract.  And  if  the  interest 
is  not  paid,  he  acquires,  after  giving  notice  of  the  mortgage  to  the  tenant  in  possession,  a 
right  to  the  rent  in  arrear  at  the  time  of  such  notice,  as  well  as  to  what  accrues  afterwards. 
Moss  v.  GaUimore,  supra.  1  T.  R.  331.  2  Ves.  &  B.  252.;  but  he  cannot  entitle  himself 
to  rents  and  profits  received  by  the  mortgagor,  whilst  he  was  permitted  to  retain  posses- 
sion. Coleman  v.  Duke  of  St.  Jlbans,  3  Ves.  25.  Ex  parte  Wibon,  2  Ves.  &  B.  252. 
In  Eaton  v.  Jacques,  Dougl.  454.  it  was  held,  that  a  mortgagee  of  a  leasehold  estate  is  not 
subject  to  the  covenants  in  the  lease,  until  he  has  entered  into  possession :  but  this  decision 
has  been  disapproved.  See  Wcstcrdtllv.  Dale,  7  T.  R.  312.  in  which  Lord  Kenyon,  C.  J. 
observed  that  the  mortgagee  whether  in  or  out  of  possession  is  the  legal  owner,  and  must 
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This  section,  upon  that  which  hath  been  said,  needeth  no  further     «205b. 
illustration. 

be  so  considered  in  a  court  of  law,  notwithstanding  he  is  subject  to  equitable  interests. 
Et  vid.  Stone  v.  Evan*,  cited  in  7  East,  341.  and  reported  in  Woodfall's  Land,  and  Ten. 
3d.  ed.  p.  113.  and  Abbott,  p.  20,  in  which  case  also  his  lordship  denied  the  doctrine  laid 
down  in  Eaten  v.  Jacques.  See  also  Lucas  v.  Comerford,  1  Ves.  jun.  233.  S.  C.  3  Bro. 
C.  C.  166.  In  equity  a  mortgagee  in  possession  is  considered  as  a  bailiff  or  steward  to 
the  mortgagor,  and  must  account  with  him  for  the  rents  and  profits  actually  received. 
1  Vera.  476.  2  Atk.  334.  Anon.  1  Vern.  45.  Sel.  Ca.  in  Ch.  63.  But  he  will  be 
entitled  to  such  expenses  as  he  is  put  to  in  preserving  the  estate,  and  may  add  them  to  the 
principal  of  his  debt,  for  which  he  will  be  allowed  interest  3  Atk.  518.  But  if  a  mort- 
gagee enters  on  the  estate  mortgaged,  and  yet  allows  the  mortgagor  to  receive  the  rents 
tad  profits ;  or  if  he  permits  the  mortgagor  to  make  use  of  his  incumbrance,  in  keeping  out 
other  creditors,  he  will  be  subject  to  account  for  the  profits  from  the  time  when  the  creditors 
were  entitled  to  their  remedy.  Chapman  v.  Tanner,  1  Vern.  267.  270.  A  mortgagee  is 
not  allowed  to  make  a  charge  as  receiver,  if  he  himself  has  persoually  received  the  rents 
(Godfrey  v.  Watson,  3  Atk.  518.  Bonithow  v.  Hockmore,  1  Vern.  316),  though  it.be  agreed 
that  he  should  be  paid  for  his  trouble  in  so  doing,  French  v.  Baron,  2  Atk.  120. ;  and 
though  a  receiver  might  have  been  employed  at  the  expense  of  the  mortgagor.  Langstaff  v. 
ffeuwcfr,  10  Ves.  405.  Gould  v.  Tancred,  2  Atk.  534.  If,  however,  he  has  actually  paid 
a  bailiff  for  receiving  the  rents,  he  will  be  allowed  such  payments.  2  Atk.  534.  And  a 
mortgagee  is  in  all  cases  entitled  to  his  costs,  unless  his  conduct  has  been  vexatious  and 

owreasive.    v.  Trecothick,  2  Ves.  &  B.  181.    Detillin  v.  Gale,  7  Ves.  583. 

Where  the  gross  sum  received  by  a  mortgagee  exceeds  the  interest,  it  shall  be  applied  to 
•ink  the  principal,  2  Atk.  534. :  and  if  he  hold  over  after  payment  of  his  principal  and 
interest,  he  will  be  charged  with  the  balance  and  interest.  Quarrcll  v.  Becieford,  1  Mad. 
Rep.  269.  A  mortgagee  in  possession  cannot  make  a  lease  of  the  lands,  so  as  to  bind 
the  mortgagor,  without  an  absolute  necessity.  Hunger  ford  v.  Clay,  9  Mod.  1.  And  he 
will  be  restrained  in  equity  from  committing  waste.  2  Vern.  392.  And  the  court  will 
also  decree  an  account  to  be  taken  of  trees  cut  down,  and  direct  the  produce  to  be  applied 
fast,  in  payment  of  the  interest,  and  then  in  sinking  the  principal  of  the  debt  3  Atk.  723. 
However,  it  has  been  held,  that  a  mortgagee  of  a  copyhold  may  pujl  down  ruinous  houses, 
aid  build  better  ones,  to  prevent  a  forfeiture.  Hardy  v.  Reeves,  4  Ves.  480.  If  a  mort- 
gagee, in  possession  of  a  lease  for  lives  or  years,  gets  it  renewed,  he  will  be  considered,  in 
aqaity,  as  a  trustee  for  the  mortgagor;  but  he  will  be  allowed  to  add  the  fines  paid  for 
weewal  to  his  principal,  and  to  receive  interest  on  them.  Sel.  Ca.  in  Ch.  55.  2  Vern.  84. 
A  mortgagee  of  a  manor  to  which  an  advowson  is  appendant,  or  a  mortgagee  of  an  ad  vow- 
•on  in  gross,  cannot  present  to  the  living  in  case  it  becomes  vacant,  fory  v.  Cox,  Prec. 
Ch.  71.  Amhurst  v.  Bowling,  2  Vern.  401.  Galley  v.  Stlby,  Stra.  403. ;  though  the  deed 
eoatain  a  covenant,  that,  on  any  avoidance,  the  mortgagee  should  present :  for  in  such  case, 
though  the  presentation  is  not  deemed  the  subject  of  value,  and  therefore  cannot  be  brought 
iato  the  account,  yet  it  might  be  a  benefit  beyond  the  securing  of  the  principal  debt,  and 
la*ml  interest  thereon.  Mackenzie  v.  Robinson,  3  Atk.  109.  And  here  we  may  remark, 
that  the  relative  situations  of  mortgagor  and  mortgagee  are  such  as  not  to  admit  of  a  con- 
tract  for  a  lease  from  the  former  to  the  latter;  and,  therefore,  such  a  contract  in  considera- 
tion of  forbearance,  will  be  deemed  usurious.  Gubbins  v.  Creed,  2  Sch.  &  Lef.  218.  And 
••  is  a  lease  for  999  years,  though  made  at  a  fair  value.  Webb  v.  Rorke,  lb.  166.  No- 
contract,  indeed,  for  a  beneficial  interest  out  of  mortgaged  premises  from  the  mortgagor  to 
the  mortgagee,  where  the  mortgage  continues,  if  impeached  within  a  reasonable  time, 
oaght  to  stand.  This  is  the  only  proper  principle  with  respect  to  such  a  transaction.  Per 
Lord  Redesdale,  Hickcs  v.  Cook,  4  Dow.  17. 26. 28.  By  the  stat.  9  Ann.  c.  5,  a  mortgagee, 
who  has  been  in  possession  seven  years,  may  vote  for  a  knight  of  the  shire. 

A  mortgage  may  be  assigned ;  but  the  assignee  will  be  only  entitled  to  what  is  really 
doe,  and  not  to  what  may  appear  to  be  due  on  the  face  of  the  moitgage.  Matthews  v. 
fVahcyn,  4  Ves.  118.  Chambers  v.  Goldwin,  9  Ves.  264.  And  it  is  held,  that,  even  after 
aa  assignment  of  a  mortgage,  payment  to  the  mortgagee,  without  notice,  must  be  allowed 
ty  the  assignee,  though  the  assignment  were  registered.  Williams  v.  Sorrell,  4  Ves.  389. 
la  equity  a  mortgage  is  considered  to  be  only  a  chattel  interest,  and  to  convey  nothing  real 
ta  the  (and;  neither  dower  nor  tenancy  by  the  curtesy.  Sparrow  v.  Hardcastle,  cited 
8  Ves.  jun.  443.  A  mortgage  does  not  merge  by  union  with  the  fee.  Forbes  v.  Moffat, 
18  Ves.  384.    And  a  mortgage,  though  in  fee  (the  legal  estate  in  which  descends  to  the 
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umBTow.       ALSO,  if  a  feoffment  be  made  in  mortgage  upon  condition, 

^an0*!?!4"  *****  ***  feoffor  shall  pay  such  a  sum  at  such  a  day,  fy£  *as  is 

(38)*      (51)  beiween  l^em>  ty  their  deed  indented,  agreed  and  limited, 

(40)#      although  the  feoffor  dieth  before  the  day  qf*payment,  fyc.  yet  if 

^condition,  the  heir  (52)  of  the  feoffor  pay  the  same  sum  (53)  of  money  at 

!51)  cnter-perenter,  L.  and  M.  and  Roh.  (53)  de  money  not  in  L.  and  M.  nor  Roh. 

52)  de  added  in  L.  and  M.  and  Roh. 

heir  at  law),  is  considered  in  equity  only  as  personal  estate;  and  if  the  mortgagor  does  not 
redeem,  the  personal  representatives  of  the  mortgagee  will  be  entitled  to  the  land,  EUU  ▼. 
Greaves,  2  Ca.  in  Ch.  50.  Barnett  v.  Kinaston,  2  Vern.  401. :  and  it  will  pass  by  a  will  not 
made  and  executed  with  the  solemnities  required  by  the  statute  of  frauds.  Martin  v. 
Mowlin,  2  Burr.  969.  And  if  the  mortgagee  by  his  will  disposes  of  the  money,  it  will 
carry  his  interest  in  the  land.  Silberschim  v.  Schiott,  3  Ves.  &  B.  49.  Bat  if  it  appears 
to  have  been  the  intention  of  the  mortgagee  that  it  should  go  as  real  estate,  the  personal 
representative  will  not  be  entitled  to  it.    Noys  v.  Mordaunt,  2  Vern.  581.    2  Cru.  Dig.  124. 

3dly.  Of  the  equity  of  redemption :— An  equity  of  redemption  is  considered  as  a  title  in 
equity,  and  not  merely  as  a  trust,  from  which  in  many  respects  it  materially  differs. 
Tucker  v.  Thurston,  17  Ves.  133.  "A  power  of  redemption,  says  Sir  Matthew  Hale, 
"  is  an  equitable  right,  inherent  in  the  land,  and  binds  all  persons  in  the  post  or  otherwise ; 
because  it  is  an  ancient  right,  which  the  party  is  entitled  to  in  equity."  Reeve  v.  Morney- 
General,  2  Atk.  223.  Paulet  v.  Mtorney-Gencral,  Hardr.  465.  An  equity  of  redemption 
may  be  aliened,  intailed,  and  devised  (Pettatt  v.  Ellis,  9  Ves.  563.),  and  is  descendible  in 
the  same  manner  as  a  trust  estate.  Bosearriek  v.  Barton,  1  Ch.  Ca.  217.  'Phillips  v.  Htlt, 
1  Rep.  in  Ch.  190.  An  equity  of  redemption  may  also  be  mortgaged,  in  which  case  it  is 
called  a  second  mortgage.  But  this  kind  of  mortgage  is  liable  to  two  objections :  1st.  That 
a  third  mortgagee,  without  notice,  may,  by  paying  off  the  first  mortgage,  acquire  a  prefer- 
ence over  the  second.  2d.  That  great  difficulties  may  arise  in  calling  in  the  money,  for  a 
second  mortgagee  has  no  legal  remedy,  but  is  driven  to  a  suit  in  chancery  to  recover  even 
his  interest.  But  where  a  person,  who  has  advanced  money  upon  an  equitable  mortgage, 
without  having  any  notice  at  the  time  of  his  mortgage  of  any  previous  incumbrance,  can 
procure  a  conveyance  of  an  outstanding  term  of  years,  prior  to  the  first  mortgage,  he 
will  acquire  the  legal  estate,  and  equity  will  not  interfere.  Marsh  v.  Lee,  2  Vent.  337. 
1  Ch.  Ca.  162.  Churchill  v.  Grove,  1  Ch.  Ca.  36.  Higgon  v.  Siddal,  1  Ch.  Ca.  149. 
Wortlc$  v.  Birkhead,  2  Ves.  571.  Edmonds  v.  Povey,  1  Vera.  187.  Bruce  v.  Duchess  of 
Marlborough,  2  P.  Wms.  492.  And  see  Head  v.  Egerton,  3  P.  Wms.  279,  where  a  prior 
incumbrancer  was  held  to  have  the  interest  in  the  estate :  but  the  court  would  not  take  aWay 
the  deeds  from  a  subsequent  incumbrancer ;  allowing  all  the  benefit  he  could  have  from 
those  deeds,  but  giving  him  no  interest  in  the  estate.  Et  vid.  Evans  v.  BickneU,  6  Ves. 
183.  Ex  parte  Kensington,  2  Ves.  &  B.  83.  An  equity  of  redemption  is  subject  to  cur- 
tesy. Cashborne  v.  IngUs,  1  Atk.  603.  But  a  woman  is  not  allowed  dower  out  of  an  equity 
of  redemption  of  a  mortgage  in  fee,  upon  the  principle,  that  an  equity  of  redemption  is  ana- 
logous to  a  trust  estate,  Dixon  v.  Samlle,  2  Pow.  Mort.  37. :  though  it  is  otherwise  as  to  an 
equity  of  redemption  of  a  mortgage  for  a  term  of  years,  because  in  this  case  the  husband  \s 
seised  of  the  freehold  and  inheritance.  2  P.  Wms.  716.  An  equity  of  redemption  is  assets 
in  equity  (2  Atk.  294.  Et  vid.  The  Creditors  of  Sir  Charles  Cox,  3  P.  Wms.  341.  Ambl. 
308),  except  as  against  judgment  creditors,  who  have  a  right  to  redeem.  Sharps  v.  Scarbo- 
rough, 4  Ves.  553.  But  an  equity  of  redemption  of  a  mortgage  in  fee  is  not  assets  at  law, 
the  legal  estate  not  being  in  the  heir :  though  it  is  otherwise  if  the  mortgage  be  by  a  demise 
for  years ;  in  which  case  a  creditor  may  have  judgment  at  law,  with  a  cessat  executio,  during 
the  term :  and  where  an  equity  of  redemption  is  devised  to  an  executor  for  the  payment  of 
debts,  it  then  becomes  legal  assets.     Girling  v.  Lee,  1  Vern.  63. 

The  right  of  redemption  is  carefully  protected  by  courts  of  equity,  and  they  will  not  suffer 
any  agreement  in  a  mortgage  deed  to  prevail,  that  the  estate  shall  become  an  absolute  pur- 
chase in  the  mortgagee  upon  any  event  whatever.  Howard  v.  Harris,  1  Vern.  190.  2  Ch. 
Ca.  147.  James  v.  Oades,  2  Vera.  402.  Toomes  v.  Slade,  7  Ves.  273.  And  the  right  to 
redeem  is  not  confined  to  the  mortgagor,  his  heirs,  executors,  assignees,  or  subsequent  in- 
cumbrancers, but  extends  to  all  persons  claiming  any  interest  whatever  in  the  premises,  as 
against  the  mortgagor:  therefore  a  person  claiming  under  a  deed,  void  (as  being  voluntary) 
against  a  subsequent  mortgagee,  may  redeem ;  for  the  deed,  though  void  as  to  the  mortga- 
gee, is  binding  on  the  mortgagor,  Rand  v.  Cartwrighl,  1  Ch.  Ca.  59.    1  Vera.  193 ;  a  fortiori 
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the  same  day  to  the  Jeoffee,  or  tender  to  him*  the  money,  and      (41)* 
the  feoffee  refuse  to  receive  it,  then  may  the  heir  enter  into  the  f2^Jm6fof 
land;  and  yet  the  condition  is,  that  if  the  feoffor  shall  pay  tsuch  unperson  to 
a  sum  at  such  a  day,  fyc.  not  making  mention  in  the  condition  Eme!™ 

may  any  person  who  has  acquired  for  valuable  consideration  an  interest  in  the  land,  as  a 
tenant  under  the  mortgagor,  Keech  v.  Hall,  Dougl.  21,  22 ;  or  a  judgment  creditor,  having 
previously  sued  out  a  writ  of  execution,  King  v.  MarissaU,  cited  in  Shirley  v.  Wails,  3  Atk. 
206,  (though  an  equity  of  redemption  cannot  be  affected  by  an  execution,  Burden  v.  Ken- 
nedy, 3  Atk.  739.  King  v.  Marissant,  3  Atk.  262.  Sharp  v.  Scarborough,  4  Ves.  542.)  ;  or 
a  tenant  by  elegit,  statute  merchant  or  staple ;  or  a  tenant  by  the  curtesy,  or  in  dower,  Jones 
v.  Martdith,  Bumb.  346. ;  or  a  jointress,  Howard  v.  Harris,  1  Vern.  33. ;  the  crown  may 
also  redeem  estates  Mortgaged,  and  afterwards  forfeited  by  the  treason,  &c.  of  the  mort- 
gagor.   Attorney-General  v.  Crofts,  1  Bro.  P.  C.  222. 

It  is  a  rule  of  the  court  of  chancery,  that  he  who  will  have  equity,  must  himself  do  equity 
(Francis's  Max.  1.);  and  therefore  if  there  he  two  mortgages,  and  one  be  defective,  the 
court  will  not  suffer  one  to  be  redeemed  without  the  other.  Purefoy  v.  Purefoy,  1  Vern.  29. 
Sktttleworth  v.  Laywick,  1   Vern.  245.  Mergrave  v.  Hooke,  2  Vern.  207.    Pope  v.  Onslow, 

2  Vern.  286.  Ex  parte  Smith,  2  Ves.  jun.  372.  And  the  heir  at  law  of  a  mortgagor  can- 
not redeem  a  mortgage  made  by  his  ancestor,  without  paying  off  money  afterwards  bor- 
rowed from  the  mortgagee  on  a  second  bond.  Shuttleworth  v.  Laywick,  supra.  And,  since 
the  statute  against  fraudulent  devises  (3  W.  &  M.  c.  14.),  the  devisee  of  the  equity  of  re- 
demption is  in  the  same  case  with  the  heir.  1  Ab.  Eq.  325.  And  the  same  rule  applies  to 
mortgages  for  terms  of  years,  for,  if  the  executor  would  redeem,  he  must  discharge  both 
the  mortgage  and  bond.  Anon.  2  Vern.  177.  1  P.  Wms.  276.  But  it  does  not  hold  as 
against  the  mortgagor,  Challis  v.  Cashborn,  Prec.  in  Ch.  407*  7  Ves.  276. :  seeus  as  to  a 
statute  or  judgment.  Mathews  v.  Cartwright,  2  Atk.  347.  Et  vid.  2  P.  Wms.  494.  Sfc«p- 
herd  v.  TWey,  2  Atk.  348.  Baker  v.  Harris,  16  Ves.  399.  Though  the  heir  cannot  himself 
redeem  without  discharging  both  the  mortgage  and  bond,  yet,  if  he  assign  the  equity  of  re- 
demption, his  assignee  may  redeem,  upon  payment  of  the  mortgage  only,  Coleman  v. 
Winch,  2  P.  Wms.  775.  Bayly  v.  Bobson,  Prec.  in  Ch.  89.  Et  vid.  Adams  v.  Claxton, 
6  Ves.  229. ;  as  may  also  subsequent  incumbrancers.  Morrett  v.  Paske,  2  Atk.  54.  Nor 
shall  the  mortgagee  be  permitted  to  tack  his  bond  even  against  specialty  creditors.  Low- 
tiian  v.  Hazel,  3  Bro.  C.  C.  162.  For  the  only  reason  why  the  mortgagee  can  tack  his  bond 
to  his  mortgage  (against  the  heir)  is  to  prevent  a  circuity  of  suits ;  as  it  is  solely  matter 
of  arrangement;  for  in  natural  justice  the  right  has  no  foundation.  Per  Lord  Thurlow,  C. 
Ibid.  Et  vid.  Hearne  v.  Bonce,  3  Atk.  630.  Powis  v.  Corbet,  3  Atk.  356. 

Where  a  mortgagee  has  been  in  possession  twenty  years,  without  any  impediment  in  the 
mortgagor  to  assert  his  title,  such  as  imprisonment,  infancy,  coverture,  being  beyond  sea, 
&c  (where  it  is  not  by  having  absconded)  ;  or  if  such  impediment  has  been  removed  ten 
years,  it  is  a  bar  to  a  redemption.  Jenner  v.  Tracey,  3  P.  Wms.  287  n.  Bonney  v.  Bidgard, 
17  Ves.  99.    Trash  v.  White,  3  Bro.  C.  C.  289.   Flayer  v.Lamngton,  I  P.  Wms.  263.   Anon. 

3  Atk.  313.  CorbettY.  Barker,  1  Anst.  38.  Et  vid.  Hodle  v.  Healey,  1  Ves.  &  B.  539.  And 
ia  sock  case,  it  seems,  a  demurrer  will  lie  to  a  bill  for  an  account.  Jenner  v.  Tracey,  supra. 
EsdeU  v.  Buchanan,*  Bro.  C.  C.  254.  2  Ves.  jun.  84.  And  though  infancy  may  be  an 
answer  to  the  objection  as  to  length  of  time  in  not  coming  to  redeem,  yet  where  the  time 
begins  upon  the  ancestor,  it  will  run  on  against  his  infant  heir,  as  in  the  case  of  a  fine  at 
eommon  law.  St.  John  v.  Turner,  2  Vern.  419.  If,  however,  there  have  been  acknowledg- 
ments that  the  estate  was  held  in  mortgage,  and  accounts  have  been  kept,  it  seems  that  a 
possession  of  even  fifty  years  will  not  bar  a  redemption .  Lake  v.  Thomas,  3  Ves.  1 7.  Esdell  v. 
Buchanan,  2  Ves.  jun.  84.  M  Bro.  C.  C.  256.  Proctor  v.  Cowper,  2  Vern.  377.  Prec.  Ch. 
116.  1  P.Wms.  271.  Anon.  2  Atk.  333.  Yates  v.  Hambly,  2  Atk.  363.  And  if  a  man  takes 
aotke  by  a  will  or  any  other  deliberate  act  (iVry  v.  Marston,  3  Bro.  C.  C.  399.  Anon.  3Atk. 
314.),  as  an  answer  to  a  bill  in  chancery  (Proctor  v.  Oates,  2  Atk.  140.),  that  he  is  a  mort- 
gagee, acknowledgments  of  that  nature  (though  made  io  transactions  with  other  persons, 
not  with  the  heirs  of  the  mortgagor,  Hansard  v.  Hardy,  18  Ves.  455.  Et  vid.  Smart  v.  Hunt, 
sited  in  Hardy  v.  Beeves,  4  Ves.  478  n.)  will  take  the  case  out  of  the  rule,  that  a  mortgagor 
shall  not  redeem  after  twenty  years.  Hodle  v.  Healey,  1  Ves.  &  B.  536.  But  the  mere  de- 
mand of  an  account  by  the  mortgagor,  is  not  alone  sufficient  to  prevent  the  effect  of  such  a 
length  of  time.  Hodle  v.  Healey,  supra.  1  Mad.  Ch.  417.  Hansard  v.  Hardy,  18  Ves.  451. 
Where  no  time  is  appointed  for  payment  of  the  mortgage  money,  length  of  time  is  no  ob- 
jection to  a  redemption:  as  where  it  was  agreed  that  the  mortgagee  should  enter  and  hold 

vol  n.  7 
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onmortg*  of  any  payment  to  be  made  by  his  htfr;  but  for  that  the  heir 
Gfcwdjjof  hath  interest  of  right  in  the  condition,  fyc.  and  the  intent  was 
ESrmay pel-  *w*  ^at  the  money  should  be  paid  at  the  day  assessed,  fyc.  and 
form  the  con-  the  feoffee  hath  no  more  loss,  if  it  be  paid  by  the  heir,  than  if  it 
s         were  paid  by  the  father,  fyc. ;  therefore,  if  the  heir  pay  the  money, 

or  tender  the  money  at  the  day  limited,  fyc.  and  the  other  refuse 

it,  he  may  enter,  fyc. 

260  b.         And  so  may  his  heir  after  his  death. 

«7tt& lib.        Albeit  conditions  be  not  favoured,  yet  they  are  not  always  taken 
iib.afoi.9i.  literally,  but  in  this  case  the  law  enableth  the  heir,  that  was  not 

Frances'  .    -  «  ..  *•-•        -  *--* 

case. 

(!EoL426.) 


named,  to  perform  the  condition  for  four  causes  (54). 


First,  Because  there  is  a  day  limited,  so  as  the  heir  cometh  with- 
in the  time  limited  by  the  condition,  for  otherwise  he  could  not  do 
(ft*,  219b.)  it,  as  shall  be  said  hereafter  in  this  chapter. 

Secondly,  For  that  the  condition  descends  unto  the  heir,  and 
therefore  the  law  that  giveth  him  an  interest  in  the  condition,  giveth 
him  an  ability  to  perform  it  (a  1). 

(49)»  *Thirdly,  For  that  the  feoffee  doth  receive  no  damage  or  pre- 

judice thereby  (all  these  reasons  are  expressly  to  be  collected  out 
of  the  words  of  Littleton).     And  these  tilings  being  observed, 

Fourthly,  The  intent  and  true  meaning  of  the  condition  shall  be 
performed.     And  where  it  is  here  said,  that  the  heir  may  tender  at 
•206  a*    the  day  limited,  &c.  herein  is  implied  that  *the  executors  or  adminis- 
trators of  the  mortgage,  or,  in  default  of  them,  the  ordinary  may 
go  m  feet,  jjgQ  tender,  as  shall  be  said  (u)  hereafter  in  this  chapter.      Bat 

(54)  "V.  T.  15Jac.  After  covenant  to  B.  and  his  assigns ;  B.  dies;  he  may  tender 
stand  seised  to  the  use  of  B.  and  his  heirs,  to  the  heir,  and  revoke.  Allen'*  case,  Ley* 
with  proviso  of  revocation  on  payment  to    55  b."— Hal.  MSS. 

till  he  was  satisfied,  it  being  in  nature  of  a  Welsh  mortgage,  Ord  v.  Hemming,  1  Vera.  418. 
HoweU  v.  Price,  Prec.  Ch.  423.  1  P.  Wms.  391.  Yates  v.  Hambly,  2  Atk.  360 :  and  time 
is  no  bar  to  a  redemption  in  the  case  of  a  Welsh  mortgage,  unless  twenty  years  have 
elapsed  after  payment  of  the  principal  and  interest  by  perception  of  the  rents  and  profits. 
Fentviek  v.  Read,  1  Meriv.  114.  And  where  the  mortgagor  continues  in  possession  even  of 
any  part  of  the  premises  (JRakestraw  v.  Brewer,  Sel.  Ca.  Ch.  55.  Et  vid.  Corbett  v.  Barker , 
3  Anst.  755.),  or  where  any  species  of  fraud  has  been  practised  by  the  mortgagee  (Orde  v. 
Smith,  Sel.  Ca.  Ch.  9.  Forrest.  63.  Gore  v.  Stacpoole,  1  Dow.  18.),  length  of  time  will 
not  bar  the  right  of  redemption.  On  the  other  side,  if  the  mortgagor  be  guilty  of  fraud,  he 
will  (by  statute  4  &  5  W.  &  M.  c.  16.)  lose  his  equity  of  redemption.  See  Stafford  v. 
Sdby,  2  Vera.  589. 

The  doctrine  as  to  the  payment  of  the  mortgage  money,  and  the  other  points  connected 
with  the  law  of  mortgages,  will  be  considered  in  the  subsequent  notes  to  this  chapter.- [JEtf.] 

(a  1)  So  where  a  person  having  two  sons,  B.  and  C,  devised  lands  to  his  wife  for  life, 
ana  after  her  death  to  his  son  C.  and  his  heirs ;  provided  that  if  B.  did,  within  three  months 
after  the  death  of  his  wife,  pay  to  C,  his  executors,  &c.  the  sum  of  500/.  then  the  said  lands 
should  go  to  B.  and  his  heirs ;  the  wife  lived  several  years,  and  during  her  life  B.  died, 
leaving  J.  D.  his  heir;  it  was  held,  that  the  possibility  of  performing  this  condition  was  an 
interest  or  right,  or  scintilla  juris,  which  vested  in  B.  himself;  and  consequently  such  right 
descended  on  his  heir,  and  according  to  Littleton  (supra)  might  be  performed  by  him. 
'  r  r.  Marks,  1  Ab.  Eq.  106.  1  Stra.  129.— [£tf.] 
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what  if  the  condition  had  J>een,  if  the  mortgagor  or  heirs  did  pay, 
&c  and  he  died  before  the  day  without  heir,  so  as  the  condition 
became  impossible  ?  Here  it  is  to  be  observed,  that  where  the  con- 
dition becometh  impossible  to  be  performed  by  the  act  of  God,  as 
by  death,  &c.  the  state  of  the  feoffee  shall  not  be  avoided,  as  shall 
be  said  hereafter  in  this  chapter.  And  therefore  the  law  here 
eoableth  the  heir  (of  whom  no  mention  was  made  in  the  condition) 
to  perform  the  condition,  lest  the  inheritance  should  be  lost 

ALSO,  it  seemeth,  (55)  that  in  such  case  where  the  feoffor  rj^fSt 
ditth  before  the  day  of  payment,  if  the  executors  of  the  feoffor  ^2^  b.l " 
tender  the  money  to  the  feoffee  at  the  day  of  payment,  this  tender  orhisexecu- 
is  good  enough;  and  if  the  feoffee  refuse  it,  (56)  the  heirs  of  the  xon*kc- 
feoffor  may  enter,  fyc.    And  the  reason  is,  for  that  the  executors 
represent  the  person  of  their  testator,  fyc.  (b  1). 

a  The  person  of  the  testator,  #<?."    This  is  to  be  understood     909  ^ 
concerning  goods  and  chattels  either  in  possession  or  in  action,  and  (Po*,9O0b.> 
the  executor  doth  more  actually  represent  the  person  of  the  testator, 
than  the  heir  doth  the  person  of  the  ancestor ;  for  if  a  man  bindeth 
himself,  his  executors  are  bound  though  they  be  not  named,  bift  so  <?s&und.i36.) 
it  is  not  of  the  heir  (c  1) :  *furthermore,  here  the  administrators  and     (4*)* 
ordinary  also  are  implied,  as  before  hath  been  said  (1). 

So  as  now  it  appeareth,  that  either  the  heir  of  the  feoffor,  or  his  Unte,  2060 
executors,  may  (when  a  day  is  limited)  pay  the  money ;  and  so  also  97.  Ooodai% 
may  the  administrators  of  the  feoffor  do,  if  the  feoffor  die  intestate;  CMe> 
(w\  and  this  may  the  ordinary  do,  if  there  be  neither  executor  nor  ^^[1^" 
administrator,  as  hath  been  said.  Hen»\t*>§ 

9  Rep.  36  b.) 

BUT  if  a  stranger  of  his  oton  head,  who  hath  not  any  interest,  tmutwj 
H  will  tender  the  aforesaid  (57)  money  to  the  feoffee  at  the  day  ^g'aJ 
appointed,  the  feoffee  is  not  (58)  bound  to  receive  it. 

Nota,  by  this  period  and  the  (fyc.)  it  is  implied,  that  if  the  mort-     206  b. 

peor  die,  his  heir  within  age  of  fourteen  years  (the  land  being  2SSg!r.toa 

holden  in  socage),  the  next  of  kin  to  whom  the  inheritance  cannot  vki  •gum- 

descend,  being  his  guardian  in  socage,  may  tender  in  the  name  of  inBanco  r* 

the  heir,  because  he  hath  an  interest  as  guardian  in  socage.    j\1so,  $&S8m* 

if  the  heir  be  within  age  of  twenty-one  years,  and  the  land  is  holden  ££££  pro 

by  knight-service,  the  lord  of  whom  the  land  is  holden  may  make  *£%£*$*• 

the  tender  for  his  interest  which  he  shall  have  when  the  condition  Reieaieas. 

32E.  1.  tit 
Annuity  51. 

(55)  que  not  in  L.  and  M.  and  Roh.  (57)  avantdits  not  in  L.  and  M.  but  in  Ron. 

(56)  dtmques  added  in  L.  and  M.  and  Roh.        (58)  pas  not  in  L.  and  M.  but  in  Roh. 

(1 1)  As  to  the  person  to  whom  mortgage  money  is  to  be  paid,  see  the  note  to  fol.  209 
•■  Kit— [Ed.]     [And  see  Mr.  Butler's  note  at  the  end  of  the  volume.     Note  6.] 

(«  I)  See  ace.  Barber  v.  Fox,  2  Saund.  136.  Hunt  v.  Swain,  1  Lev.  165.  Crosseing  v. 
J*Wi  1  Vera.  180.  So  the  heir  is  not  bound  by  deed,  unless  expressly  named.  Sheph. 
T.  178.  But  in  case  of  debts  due  to  the  king,  the  heir  is  bound  though  not  named  in  the 
tad  or  other  specialty.    See  stat  33  H.  8.  c.  39.  s.  66 — [Ed.] 

(0  8ee  Mr.  Butler**  note  at  the  end  of  the  volume.    Note  7. 
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32  h.  6.  is.  is  performed ;  for  these,  in  respect  of  their  interest,  are  not  accoun- 
fe£    ted  strangers. 

Pom,  225b. 

nqg,  v 

Uniewthe         But  if  the  heir  be  an  idiot,  of  what  age  soever,  any  man  may 
heirbe an      make  the  tender  for  him  in  respect  of  his  absolute  disability  ;  and 
the  law  in  this  case  is  grounded  upon  charity,  and  so  in  like  cases. 

Barnfieii*  ^n^  note,  that  Littleton  saith,  that  he  is  not  bound  to  receive  it 

Anniri*  %  at  a  stranSer,s  nand.     But  if  any  stranger  in  the  name  *of  the  mort- 

33  e.  3.  '  gagor  or  his  heir  (without  his  consent  or  privity)  tender  the  money, 
s&i^Se,  and  the  mortgagee  accepteth  it,  this  is  a  good  satisfaction,  and  the 
vtot  258*5  mortgagor  or  nis  heir  agreeing  thereunto  may  re-enter  into  the  land, 

•207  a.     omnia  ratihabitio  retro  trahitur  et  mandate  sequiparatur.    But 
the  mortgagor  or  his  heir  may  disagree  thereunto  if  he  will. 

(44)  •         *j2LSO,  if  a  feoffment  be  made  on  this  condition,  that  if  the 

rSeet336.  feoffee  PaV  t°  the  feoffor  at  such  a  day  between  them  limited  £20, 

207  b.]     (59)  then  the  feoffee  shall  have  the  land  to  him  and  to  his  heirs; 

SiffeSon0   and  if  **  fail  t° PaV  If*  money  at  the  day  (60)  appointed,  (61) 

p»y°»aj<>f     that  then  it  shall  be  lawful  for  the  feoffor  or  his  heirs  to  enter, 

Sa^S-tini    fyc.  and  afterwards,  before  the  day  appointed,  the  feoffee  sell  the 

SSiid  bythe  land  to  another,  and  of  this  maketh  a  feoffment  to  him,  in  this 

2jji2£e0.        case  if  the  second  feoffee  will  tender  the  sum  of  money  at  the  day 

appointed  to  the  feoffor,  and  the  feoffor  refuseth  the  same,  fyc. 

then  the  second  feoffee  hath  an  estate  in  the  land  clearly  without 

condition.    And  the  reason  is,  for  that  the  second  feoffee  hath 

an  interest  in  the  condition  for  the  safeguard  of  (62)  his  tenancy. 

S5S?efim  •And  *n  this  case  **  seems,  that  if  the  first  feoffee,  cyler  such  salt 

♦208  a.    of  the  land,  will  tender  the  *  money  at  the  day  appointed,  fyc.  to 

the  feoffor,  this  shall  be  good  enough  for  the  safeguard  of  the 

estate  of  the  second  feoffee,  because  the  first  feoffee  was  privy 

to  the  condition,  so  the  tender  of  either  of  them  two  is  good 

enough,  fyc. 

207  b.  "And  if  he  fail  to  pay  the  money,  fyc."  If  a  man  make  a 
dicjs.ai3&a  feoffment  of  lands,  to  have  and  to  hold  to  him  and  his  heirs,  upon 
5jjji0,pi'a  condition,  that  if  the  feoffee  pay  to  the  feoffor  at  such  a  day  twenty 
48i.  '  '  pounds,  that  then  the  feoffee  shall  have  the  lands  to  him  and  his 
<p B«p.  mo  neu,s?  if  ^  condition  had  not  proceeded  further,  it  had  been  void, 
^(LSliX  *°r  ^at  *ke  feoffee  had  a  fee-simple  by  the  first  words,  and  there- 
caae.  fore  the  words  subsequent  are  materially  added,  uand  if  he  fail 

to  pay  the  money,  fyc." 

Albeit  the  second  feoffee  be  not  named  in  the  condition,  yet 
shall  he  tender  the  sum,  because  he  is  privy  in  estate,  and  in  judg- 
§Cro*942te))  ment  °^ *avv  natn  an  e^te  ^d  interest  in  the  condition,  (as  Little- 
Lb™ "fctiii  ton  here  saith)  for  the  salvation  of  his  tenancy.     Vid.  sect  334. 
U5^    ade's  ^n(j  no^  ne  that  hath  an  interest  in  the  condition  on  one  side,  or 
in  the  land  on  the  other,  may  tender. 

(59)  que  added  in  L.  and  M.  and  Roh.  (61)  que  added  in  Rob.  but  not  in  L.  and  M. 

(60)  aasesse-ttt  L  and  M.  (62)  tangle  L.  and  M.  and  Roh. 
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u  The  first  feoffee."     Here  it  appeai^eth,  that  the  first  feoffee     208  a. 
may,  notwithstanding  his  feoffment,  pay  the  money  to  the  feoffor, 
because  he  is  party  and  privy  to  the  condition,  and  by  *his  tender      (45)* 
may  save  the  estate  of  his  feoffee,  which  in  all  good  dealing  he 
ought  to  do  (d  1). 

ALSO,  if  a  feoffment  be  made  upon  condition,  that  if  the  rS^Si 
feoffor  pay  a  certain  sum  of  money  to  the  feoffee,  then  it  shall  ^08  a.*| 
be  lawful  to  the  feoffor  and  his  heirs  to  enter  (63) :  in  this  case,  But  where  no 
if  the  feoffor  die  before  the  payment  made,  and  the  heir  will  m/nuJt^ 
tender  to  the  feoffee  the  money,  such  tender  is  void,  because  the  jSfJ^^ 
time  within  which  this  ought  to  be  done  is  past.     For  when  the  death,  hit 
condition  is,  that  if  the  feoffor  pay  the  money  to  the  feoffee,  6>c.  p^rf^rothe 
this  is  as  much  to  say,  as  \f  the  feoffor  during  his  life  pay  the  cand,tion* 
money  to  the  feoffee,  fyc.  and  when  the  feoffor  *dieth,  then  the    #208  b. 
time  of  the  tender  is  past.     But  otherwise  it  is  where  a  day  of 
payment  is  limited,  and  the  feoffor  die  before  the  day,  then  may 
the  heir  tender  the  money,  as  is  aforesaid;  for  that  the  time  of 
the  tender  was  not  past  by  the  death  of  the  feoffor. 

This  diversity  is  plain  and  evident,  and  agreeth  with  (x)  our     208  a. 
books,  and  yet  somewhat  shall  be  observed  hereupon:  for  here  it  tSn'T1^0 
appcareth,  that  seeing  no  time  is  limited,  the  law  doth  appoint  the  liShi^'Sf. 
time,  and  that  is,  during  the  life  of  the  feoffor    (e  1):  wherein  ^Jutt?' 
divers  diversities  are  worthy  the  observations.  KSriBSi!11* 

Or)  MH. 7.31. 
15H.7. 1.    (Ante,  47.    Port,  219a.   2Cro.34t)   (2 Co.  70.) 

First,  between  this  case  that  Littleton  here  putteth  of  the  con-  caaeofbonda; 
dition  of  a, feoffment  in  fee,  for  the  payment  of  money  where  no  33a! 45. & 
time  is  limited,  and  the  condition  of  a  bond  for  the  payment  of  a  ||b'9E^a. 
rom  of  money  where  no  time  is  limited :  for,  *in  such  a  condition  *J|-  J-  jg-b 
of  a  bond,  the  money  is  to  be  paid  presently,  that  is,  in  convenient  9H.7.'i7b.' 
tone.  uaaaia. 

&29b. 
(46)* 
2.  (y)  And  yet,  m  case  of  a  condition  of  a  bond,  there  is  a  diver-  m  ut>.  6. 

sity  between  a  condition  of  an  obligation,  which  concerns  the  doing  $$!$£ 

of  a  transitory  act  without  limitation  of  any  time,  as  payment  of  $^  ®  Rot 

Abr.  436.) 
(63)  Uc,  added  io  L.  and  M.  and  Roh. 

(» I)  So  any  person  who  has  an  interest  in  the  land  may  redeem  a  mortgage.  The 
^*tnne  of  redemption  of  estates  in  mortgage  was  briefly  considered  in  a  former  note. 
Ante,  n.  (z),  p.  39 — 41.  For  a  full  explanation  of  this  interesting  subject*  the  student  is 
referred  to  Mr.  Powell's  Treatise  of  Mortgages,  t.  1.  c.  10.  p.  337.  Bac.  Abr.  tit.  Mortgage 
(E).  Com  Dig.  Chancery  (4  A.  4.).  Vm.  Abr. Mortgage  (Q).  See  also  the  note  to  fol. 
209  b.  poet,  where  some  observations  will  be  found  as  to  the  payment  of  the  mortgage  mo- 
>*y.  With  respect  to  the  effect  of  outstanding  terms  in  barring  dower,  see  ante,  vol.  1. 
h  MS.  n.  (R  1)  chap.  19.    Of  Dower/ and  the  case  of  MaundreU  v.  Maundrell  there 

(c  1)  The  feoffor  has  time  during  his  life  to  pay  the  money,  because  the  other  has  the 
profit  of  the  land,,  and  has  no  loss  by  non-payment ;  but,  on  the  other  side,  if  the  condition 
K  that  the  feoffee  shall  pay  money  to  the  feoffor,  it  must  be  paid  in  convenient  time ;  for 
u  is  not  reasonable  that  the  feoffee  should  have  the  benefit  of  the  land  without  payment. 
2  And.  73,— [E&] 
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money,  delivery  of  charters,  or  the  like,  for  there  the  condition  is 

to  be  performed  presently,  that  is,  in  convenient  time ;  and  when 

•208  b.     by  the  condition  of  the  obligation  the  act  that  is  to  be  *done  to  the 

BR«p.3i.      0bHgee  is  of  his  own  nature  local,  for  there  the  obligee  (no  time 


siow  Po8t|    De*ng  limited)  hath  time  during  his  life  to  perform  it,  as  to  make  a 
feoffment,  &c.  if  the  obligee  doth  not  hasten  the  same  by  request 

3.  In  case  where  the  condition  of  the  obligation  is  local,  therp  is 
also  a  diversity,  when   the  concurrence  of  the  obligor   and  the 

<2Roi.Abr.  obligee  is  requisite,  (as  in  the  said  case  of  the  feoffment)  and  when 
438,437>  the  obligor  may  perform  it  in  the  absence  of  the  obligee,  as  to 
(•>  Boothie'i  knowledge  satisfaction  in  the  court  of  king's  bench  (*),  although 
STj&eT  the  knowledge  of  satisfaction  is  local,  yet,  because  he  may  do  it  in 
fie.2eb.4sr.)  the  absence  of  the  obligee,  he  must  do  it  in  convenient  time,  and 
hath  not  time  during  his  life. 

4.  Another  diversity  is,  where  the  condition  concerneth  a  tran- 
sitory or  local  act,  and  is  to  be  performed  to  the  feoffee  or  obligee, 
and  where  it  is  to  be  performed  to  a  stranger:  as  if  A.  be  bound  to 
B.  to  pay  10  pounds  to  C. ;  A.  tenders  to  C.,  and  he  refuseth,  the 
bond  is  forfeited,  as  in  this  section  shall  be  said  more  at  large. 

or  where  the  5.  Another  diversity  is  betweeu  a  condition  of  an  obligation,  and 
to  Sep??-1*  a  condition  upon  a  feoffment/  where  the  act  that  is  local  is  to  be 
£SSer°a  done  to  a  stranger,  and  where  to  the  obligee  or  feoffor  himself.  As 
(Vid.  uue,  if  one  make  a  feoffment  in  fee,  upon  condition  that  the  feoffee  shall 
ftoihie's  infeoff  a  stranger,  and  no  time  limited,  the  feoffee  shall  not  have 
Sai^iib.*  time  during  his  life  to*  make  the  feoffment,  for  then  he  should  take 
Seignior  the  profits  in  the  mean  time  to  his  own  use,  which  the  stranger 
cromweii^  ought  to  have,  and  therefore  he  ought  to  make  the  feoffment  as  soon 
&"siE.4.4i.  as  conveniently  he  may;  and  so  it  is  of  the  condition  of  an  *obliga- 
i^HL6JS^*7a  tion.  But  if  the  condition  be,  that  the  feoffee  shall  reinfeoff  the 
aSaasbJ11,  feoffor,  there  the  feoffee  hath  time  during  his  life,  for  the  privity  of 
<3Bep.».  the  condition  between  them,  unless  he  be  hastened  by  request,  as 
(47)*     shall  be  said  hereafter. 

6.  Another  diversity  is,  when  the  obligor  or  feoffor  (a)  is  to  in- 
(VJd.  wml     feoff  a  stranger,  as  hath  been  said,  and  when  a  stranger  is  to  infeoff 
%D           the  feoffee  or  obligee  :  as  if  A.  infeoff  B.  of  Black  Acre,  upon  con- 
dition that  if  C.  infeoff  B.  of  White  Acre,  A.  shall  re-enter,  C.  hath 
time  during  his  life,  if  B.  doth  not  hasten  it  by  request,  and  so  of 
an  obligation. 

7.  But  in  some  cases  albeit  the  condition  be  collateral,  and  is  to 
be  performed  to  the  obligee,  and  no  time  limited,  yet,  in  respect  of 
the  nature  of  the  thing,  the  obligor  shall  not  have  time  during  his 

me.  3.  Deu  life  to  perform  it  As  if  the  condition  of  an  obligation  be,  to  grant 
foi.  sot  Seig.  an  annuity  or  yearly  rent  to  the  obligee  during  his  life,  payable 
wX'ScSe*.    yearly  at  the  feast  of  Easter,  this  annuity  or  yearly  rent  must  be 

(a)  Instead  of  feoffor,  the  word  feoffee  is  used  in  the  1th  Edition,  as  the  sense  appears  to 
require.  [Note  to  8ih  Edition.  Load.  1823.] 
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granted  before  Easter,  or  else  the  obligee  shall  not  have  it  at  that 

least  during  his  life,  et  sic  de  similibus;  and  so  was  it  resolved  by 

the  judges  (*)  of  the  common  pleas  in  the  argument  of  Andrews'  (♦) via. Dyer. 

case,  which  I  myself  heard.  &!?&»!  * 

thie's  case.) 

8.  Lastly,  when  the  obligor,  feoffor,  or  feoffee,  is  to  do  a  sole  act 
or  labour,  as  to  go  to  *Rome,  Jerusalem,  &c.  in  such  and  the  like  *209  a. 
cases,  the  obligor,  feoffor,  or  feoffee,  hath  time  during  his  life,  and 
cannot  be  hastened  by  request  And  so  it  is,  if  a  stranger  to  the 
obligation  or  feoffment  were  to  do  such  an  act,  he  hath  time  to  do  it 
any  time  during  his  life. 


ALSO,  (64)  upon  such  case  of  feoffment  in  mortgage,  a  ques-  utthton. 
turn  hath  been  demanded  in  what  place  the  feoffor  is  bound  (65)  ^^Jh3^0* 
to  tender  the  money  to  the  feoffee  at  the  day  appointed,  fyc.  iniJpftaof 
And  some  have  said,  upon  the  land  so  (66)  holden  in  mortgage,  gSSf{UoBto 
because  the  condition  is  depending  upon  the  land.     And  they  pay  a  sum  ta 
*have  said,  (67)  that  if  the  feoffor  be  (68)  upon  the  land  there  pEStemg 
rca^  to  pay  the  money  to  the  feoffee  at  the  day  set,  and  *the  nSXaETpV 
feoffee  be  not  then  there,  (69)  then  the  feoffor  is  quit  and  excused  SSgfJ^ 
of  the  payment  of  the  money,  for  that  no  default  is  in  him.  i0JaiftK 
But  it  seemeth  to  some  that  the  law  is  contrary,  and  that  de-     (}%x* 
fault  is  in  him  ;  for  he  is  bound  to  seek  the  feoffee  if  he  be  then 
in  (70)  any  other  place  within  the  realm  of  England.    As  if  a 
man  be  bound  in  an  obligation  of  20  pound  upon  condition  in- 
dorsed upon  the  same  obligation,  that  if  he  pay  to  him,  to  whom 
the  obligation  is  made,  at  such  a  day  10  pound,  (71)  then  the 
obligatipn  of  20  pound  shall  lose  his  force,  and  be  holden  for 
nothing;  in  this  case  it  behoveth  him  that  made  the  obligation  to 
seek  him  to  whom  the  obligation  is  made,  if  he  be  in  England, 
and  at  the  day  set  to  tender  unto  him  the  said  10  pound,  other- 
wise he  shall  forfeit  the  sum  of  20  pound  comprised  within  the 
obligation  (72),  fyc.    And  so  it  seemeth  in  the  other  case,  fyc. 
And  albeit  that  some  have  *said  that  the  condition  is  depending     *211  a. 
upon  the  land,  vet  this  proves  not  that  the  making  of  the  condi- 
tion to  be  performed  ought  to  be  made  upon  the  land,  fyc.  no 
more  than  if  the  condition  were  that  the  feoffor  at  such  a  day 
shall  do  some  special  corporal  service  to  the  feoffee,  not  naming 
the  place  where  such  corporal  service  shall  be  done.    In  this  case 
the  feoffor  ought  to  do  such  corporal  service  at  the  day  limited 
to  the  feoffee,  in  what  place  soever  of  England  that  the  feoffee 
be,  if  he  will  have  advantage  of  the  condition,  fyc.     So  it  seemeth 
in  the  other  case.    And  it  seems  to  them,  that  it  shall  be  more 
properly  said,  that  the  estate  of  the  land  is  depending  upon  the 
condition,  (73)  than  (74)  to  say  that  the  condition  is  depending 
upon  the  land,  fyc.    Sed  quaere,  fyc. 

(64)  $ur*en  L.  and  M.  and  Ron.  (69)  que  added  in  L.  and  M.  and  Rob. 

(65)  de-a  L.  and  M.  and  Roh.  (70)  ascun-un,  L.  and  M.  and  Rob. 

(66)  Unas  not  in  L.  and  M.  (71)  que  added  in  L.  and  M.  and  Roh. 

(67)  que  not  in  L.  and  M.  but  in  Roh.  (72)  &c.  not  in  L.  and  M.  but  in  Roh. 
68)  mtr  k  terra  la,  not  in  L  and  M.  nor  (73)  &&  added  in  L.  and  M.  and  Roh. 

(74)  erf  a  tan*,  added  in  L»&M.  and  Roh. 
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•10  a.  Here  and  in  other  places,  that  I  may  say  once  for  all,  where  Lh- 
ItomL srcT  deton  maketh  a  doubt,  and  setteth  down  several  opinions  and  the 
J»)6E.4.4.  reasons,  he  ever  setteth  down  (*)  the  better  opinion  and  his  own 
m.  i7A«.  last,  and  so  he  doth  here,  (z)  For  at  this  day  this  doubt  is  settled. 
SV7.^fejt  having  been  oftentimes  resolved,  that  seeing  the  *money  is  a  sum 
IJj'JaS;  in  gross,  and  collateral  to  the  title  of  the  land,  that  the  feoffor  must  | 
Jy|r^.  Hb.  tender  the  money  to  the  person  of  the  feoffee  according  to  the  latter 
Borough's  opinion,  *and  it  is  not  sufficient  for  him  to  tender  it  upon  the  land : 
^%Re1^^)  otherwise  it  is  of  a  rent  that  issueth  out  of  the  land. 

(2Cro.  m. 
3Cro.  686.) 

(49)«         B  UT  if  a  feoffment  in  fee  be  made,  reserving  to  the  feoffor  a 

•210  b.    yearly  rent,  and  for  default  of  payment  a  re-entry,  fa  ,n  ^l 

urn*™*,  case  (75)  the  tenant  needeth  not  tender  the  rent,  when  it  is  bt- 

tff^jfi1*  hind,  but  upon  the  land,  because  this  is  a  rent  issuing  out  of 

See"i»'iL  thc  la^  which  (76)  is  a  rent  seek.     For  if  the  feoffor  be  seised 

JJJ.** *       once  of  this  rent,  and  after  he  cometh  upon  the  land,  fa  a ^ 

the  rent  is  denied  him,  he  may  have  an  assise  of  Novel  Disseisin. 

For  albeit  he  may  enter  by  reason  of  the  condition  broken,  fa 

yet  he  may  choose  either  to  relinquish  his  entry,  or  to  have  an 

assise,  fa     And  so  there  is  a  diversity,  as  to  the  tender  of  a  rent 

which  is  issuing  out  of  the  land,  and  of  the  lender  of  another 

sum  in  gross,  which  is  not  issuing  out  of  any  land  (f  1). 

211  b.         Here  the  diversity  appeareth  between  a  sum  in  gross,  and  a  rent 
issuing  out  of  the  land,  as  hath  been  touched  before. 

210  b.  There  is  a  diversity  between  a  rent  issuing  out  of  land,  &c  and 

21  E?3.\a  a  corPora'  service  issuing  out  of  land,  for  it  suffice th  (as  hath  been 

» h.  6. 3i.  *said)  that  the  rent  be  tendered  upon  the  land  (77),  out  of  which  it 

iiSaa!4"  issueth.     But  homage  or  any  other  special  corporal  service  must  be 

L\Vi7.  ^one  to  tne  person  of  the  lord,  and  the  tenant  ought  by  the  law  of 

ao  e.  a,  conveniency  to  seek  him  to  whom  the  service  is  to  be  done,  in  any 

Arowne  113.       .  •_»•      -r*       i        i 

45  e.  3. 9.      place  with  in  England. 

46E.3L  r  *> 

Bure216-     Mich.  5B&  23  Elii.  in  Bank  le  Roy,  which  I  mjmU  heard  and  otaerTod.    lSElix. 
DKr3M.lfe  a  foL  92.  in  Fiances' caie.    (Qio.Jac9.) 

(75)  a  added  in  L.  and  M.  and  Ron.  for  there  no  acceptance  of  rent  aftervatJ* 

(76)  ceo  added  in  L.  and  M.  and  Rob.         can  make  it  hare  continuance.    Post,^***1 

(77)  "  Otherwise  when  the  lease  is  void ;    — Lord  Nott.  MS. 

(r  1)  So  in  a  modern  case  it  was  held,  that  a  portion  seemed,  under  a  marriage-seta* 
ment,  on  lands  in  Ireland,  ought  to  be  paid  in  England  where  the  contract  was  made  sad 
the  parties  resided,  and  not  in  Ireland  where  the  Fands  lay;  and  the  decision  of  the  coari 
was  grounded  on  the  above  distinction  taken  by  Littleton  between  a  sum  in  gross  and  I 
rent  issuing  out  of  land.  Pkipp*  v.  Earl  of  Jngktca,  5  Vin.  Abr.  209.  pL  8.  1  P.  Wn* 
696.— [£</.]  [If  A.  recites  by  his  deed,  that  whereas  he  is  indebted  to  B.  in  £100,  ad 
he  covenants  with  B.  that  the  £100  shall  be  paid  and  delivered  to  B.  or  his  assigns  at  R<* 
terdam  in  Holland,  by  C.  without  any  suit  at  law,  upon  the  first  requisition  that  shall  b< 
made  of  it;  in  this  case,  the  demand  may  be  in  any  other  place  beside  Rotterdam:  f««! 
though  payment  is  to  be  made  at  Rotterdam,  yet  the  demand  may  be  made  at  any  place  i 
and  if  the  demand  be  made  in  England,  or  at  Dort,  which  is  10  miles  fir 


, , ;  from  Rotterdam,  *«  a 

good,  for  he  ought  to  have  reasonable  time  to  pay  it  after  the  demand,  having  respect  to  tin 
distance  of  the  place  But  if  the  demand  should  be  limited  to  Rotterdam,  perhaps  he  wonl< 
never  come  there,  and  so  the  covenant  would  be  of  no  effect. — Mich.  1650,  between  Hal 
sted  and  Vanleyden,  adjudged  upon  a  special  verdict.  1  Roll.  Abr.  44X— In  Brownlow,  46 
it  is  bid  down,  that  if  money  be  appointed  by  will  to  be  paid,  and  no  place  limited  fesr  th 
payment,  there  must  be  a  request  to  pay  the  money,  and  the  executor  is  not  bound  to  seel 
him  to  whom  it  is  to  be  paid.    Butkr,  Note  109.] 
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"  Within  the  realm  of  England."    (o  1)  For  if  he  be  out  of     (56)» 
the  realm  of  England  he  is  not  bound  to  seek  him,  or  to  *go  out  of     210  b. 
the  realm  unto  him.     And  for  that  the  feoffee  is  the  cause  that  the  fec^outof 
feoffor  cannot  tender  the  money,  the  feoffor  shall  enter  into  the  land  lheWf«doin 
as  if  he  had  duly  tendered  it  according  to  the  condition. 

But  if  the  condition  of  a  bond  or  feoffment  be  to  deliver  twenty  or  if  the  con- 
quarters  of  wheat,  or  twenty  load  of  timber,  or  such  like,  the  obh-  deader  a 
gor  or  feoffor  is  not  bound  to  carry  the  same  about  and  seek  the  J^p01*^- 
feoffee,  but  the  obligor  or  feoffor  before  the  day  must  go  to  the  fe-  {j!^2, 
offee,  and  know  where  he  will  appoint  to  receive  it,  and  there  it  must  J>£  17gjj*K 
be  delivered.     And  so  note  a  diversity  between  money  and  things  2070 
ponderous,  or  of  great  weight     If  the  condition  of  a  bond  or  feoff-  (iSt^aol) 
ment  be  to   make  a  feoffment,  there  it  is  sufficient  (a)  for  him  to  feo^^S;6* 
tender  it  upon  the  land,  because  the  state  must  pass  by  livery.  <*>  *£■*■«• 

•AMD,  therefore,  it  will  be  a  good  and  sure  thing  for  him  that  rx5rTL";5o 
will  make  such  feoffment  in  mortgage,  to  appoint  a  special  place  2Ub.l  " 
(h  1)  ibhere  the  money  shall  be  paid,  and  the  more  special  that  But  where  a 
it  be  put,  the  *betfer  it  is  for  the  feoffor.  Jis  if  A.  infeoff  B.  to  ff^iSS? 
have  to  him  and  to  his  heirs,  vpon  such  condition  that  if  '•& pay  SJJS'Sm,.. 
to  B.  on  the  feast  of  St.  Michael  the  Archangel,  next  coming,  in  fon^tfire. 
the  cathedral  church  of  St.  PauVs  in  London,  within  four  hours  a* 

next  before  the  hour  of  noon  of  the  same  feast,  at  the  rood  loft  of 
(78)  the  rood  of  the  north  door,  within  the  same  church,  or  at  the 
tomb  of  St.  Erkenwald,  (this  Erkenwald  was  a  younger  son  of  [Com, 
Anha,  king  of  the  East  Saxons,  and  was  first  abbot  of  Chertsey,  in     212  a.] 
Surrey,  which  he  had  founded,  and  after  bishop  of  London,  a  holy 
and  devout  man,  and  lieth  buried  in  the  south  aisle,  above  the  quire 
in  St  Paul's  church,  where  the  tomb  yet  remaineth,  that  Littleton 
speaketh  of  in  this  place :  he  flourished  about  the  year  of  our  Lord 
630 ;)  or  at  the  door  of  such  a  chapel,  or  at  such  a  pillar,  within  the 
same  church,  that  then  it  shall  be  lawful  to  the  aforesaid  A.  and 
his  heirs  to  enter,  fyc.  in  this  case  he  needeth  not  to  seek  the  <i  Roi.  Abr. 
feoffee  in  another  place,  nor  to  be  in  any  other  place,  but  in  the  446»446) 
place  comprised  in  the  indenture,  nor  to  be  there  longer  than  the 
time  specified  in  the  same  indenture,  to  tender  or  pay  the  money  0cro.13.14.) 
to  the  feoffee,  fyc. 

Here  is  good  counsel  and  advice  given,  to  set  down  in  conveyances     212  a* 
every  thing  in  certainty  and  particularity,  for  certainty  is  the  mother        . 

(78)  It  Rood  de  k,  not  in  L.  and  M .  noi  Roh. 

(g  1)  See  n.  (1 1)  post,  p.  51.— [Ed.] 

(h  1)  A  tender  must  be  strictly  made,  in  order  to  stop  interest  on  a  mortgage.  Bishop  r* 
Church,  2  Ves.  372.  Garforth  r.  Bradley,  2  Ves.  678.  ShrapneU  v.  Blake,  2  Ab,  Eq.  603. 
EtTid.  Wiltshire  v.  Smith,  3  Atk.  90.  And  if  the  tender  be  insisted  on  to  stop  interest,, 
the  money  must  be  kept  dead  from  that  time,  because  the  party  is  to  he  uncore  prist.  Gyles 
v.  Hall,  2  P.  Wms.  378.  But  where  money  is  lent  in  town,  and  six  month's  notice  to  pay 
the  mortgage  money  at  Lincoln's  Inn  Hall  (though  this  be  not  the  place  named  in  the  pro- 
viso) is  given,  and  no  objection  made  to  the  notice,  a  peraonal  tender*  it  seemst  will  be* 
dispensed  with.    Ibid.— [£<*.] 
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of  quietness  and  repose,  and  uncertainty  the  cause  of  variance  and 
contentions:  and  for  obtaining  of  the  one,  and  avoiding  of  the  other, 
the  best  mean  is,  in  all  assurances,  to  take  counsel  of  learned  and 
well  experienced  men,  and  not  to  trust  only,  without  advice,  to  a 
precedent  For  as  the  rule  is  concerning  the  state  of  a  man's  body, 
Nullum  medicamentum  est  idem  omnibus,  so  in  the  state  and 
assurance  of  a  man's  lands,  Nullum  exemplum  est  idem  omnibus. 

The  residue  of  this  section  and  the  &c.  are  evident 

LittLKToif.  •&£,&(),  in  such  case,  where  the  place  (79)  of  payment  is 
[Sect.343.  limited,  the  feoffee  is  not  (SO)  bound  to  receive  the  payment  in 
tSJkmV'  any  other  place,  but  in  the  same  place  so  limited.  *  But  yet  if 
maybe  per-  he  do  receive  the  payment  in  another  place,  this  is  good  enough, 
otE? place1,11*  and  as  strong  for  the  feoffor  as  if  the  receipt  had  been  in  the 
**»212  bl    same  place  so  limited,  |*c.  (i  1). 

<6Rep.46b.  Hereby  it  appeareth,  that  the  place  is  but  a  circumstance;  and, 
eBepVii®6,  therefore,  if  the  obligee  receiveth  it  at,  any  other  place,  it  \%  suffi- 
cient/though  he  be  not  bound  to  receive  it  at  any  other  place. 
*And  so  it  is  if  the  money  be  to  be  paid  on  such  a  feast,  yet  if  the 
money  be  tendered  and  received  at  any  time  before  the  day,  it  is 
sufficient  (SI). 


♦212  b. 


•211  a. 

Where  the 
place  is  cer- 
tain, and  the 
time  uncer- 
tain, notice 
of  perform- 
ance must  be 
given. 

(1  Rol.  Abr. 
453.  Ante. 
306. 210.) 


lSEliz. 
Dyer  354. 

(2  Rep.  69. 
3  Rep.  64.) 


If  a  man  be  bound  to  pay  twenty  pound  at  any  time  during  hi* 
life  at  a  place  certain,  the  obligor  cannot  tender  the  money  at  the 
place  when  he  will,  for  then  the  obligee  should  be  bound  ,to  per- 
petual attendance,  and  therefore  the  obligor,  in  respect  of  the  uncer- 
tainty of  the  time,  must  give  the  obligee  notice,  that  on  such  a  day, 
at  the  place  limited,  he  will  pay  the  money,  and  then  the  obligee 
must  attend  there  to  receive  it :  for  if  the  obligor  then  and  there 
tender  the  money,  he  shall  save  the  penalty  of  the  bond  for 
ever  (k  1). 

The  same  law  it  is  if  a  man  make  a  feoffment  in  fee  upon  con- 
dition, if  the  feoffor  at  any  time  during  his  life  pay  to  the  feoffee 
twenty  pound  at  such  a  place  certain,  that  then,  &c.     In   this  case 


(79)  de  payment,  not  in  L.  and  M .  nor 
Ron. 

(80)  pas  added  in  L.  and  M  and  Roh. 

(81)  It  has  been  formerly  doubted,  whe- 
ther the  defendant  in  such  a  case  ought  not 
to  plead  specially.  See  1  Cro.  142.  S.  C. 
And.  198.  S.  C.  Mo.  267.  S.  C.  Ow.  45. 
Savil.  96.  1  Leon.  311.  But  now  this  point 
is  settled;  for  by  4  Ann.  cap.  16.  8. 12.  if  the 
obligor*  his  heirs,  executors,  and  adminis- 


trators have,  before  the  action  brought,  paid 
to  the  obligee,  his  executors,  or  adminis- 
trators, the  principal  and  interest  due  by  the 
condition  of  the  bond,  though  such  payment 
was  not  strictly  made  according  to  tUt  con- 
dition, yet  it  may  be  pleaded  in  bar  of  such 
action,  and  shall  be  as  effectual  a  bar  thereof 
as  if  the  money  had  tyeen  paid  at  the  day  and 
place,  according  to  the  condition,  and  had 
been  so  pleaded.     [Note  to  the  I  \tk  edition.] 


(i  1)  If  a  fiondition  be  to  do  an  act  at  such  a  place  upon  request,  the  request  may  be  in 
any  place;  as  if  it  he,  to  deliver  at  Rotterdam  super  requisitionem  de  eodem s  the  request  in 
any  other  place,  to  deliver  there,  is  good.  Rol.  Abr.  443.  3  Com.  Dig.  104.  tit.  Condi* 
tion(c9) [Ed.] 

(k  1)  But  where  the  giving  of  notice  becomes  impossible  by  the  act  of  the  person  to 
whom  it  was  to  be  gives,  it  will  be  dispensed  with.    1  Salk.  214.— [Ed.] 
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the  feoffor  must  give  notice  to  the  feoffee  when  he  will  pay  it,  for 
without  such  notice  as  aforesaid,  the  tender  will  not  be  sufficient 
Bat,  in  both  these  cases,  if  at  any  time  the  obligor  or  feoffor  meet  g^P  *& 
the  obligee  or  feoffee  at  the  place,  he  may  tender  the  money.  200.9. 10.) 

If  A,  be  bound  to  B.  with  condition  that  C.  shall  enfeoff  D.  on  (Hob. 51. 
such  a  day,  C.  must  give  notice  to  D.  thereof,  and  request  him  to  be  463.  scrl'9.) 
on  the  land  at  the  day  to  receive  the  feoffment,  and  in  that  case  he 
is  bound  to  seek  D.  and  to  give  him  notice. 

ALSO,  if  the  feoffee  in  mortgage,  before  the  day  of  payment  little™*. 
which  should  be  made  to  him,  makes  his  executors  and  die,  and  [Sect.339. 
his  heir  entereth  in  to  the  land  as  he  ought,  fyc.  it  seemeth,  in  i^s^aot 
this  case,  that  the  feoffor  ought  to  pay  the  money  at  the  day  op-  whJmH;£u> 
printed  to  the  executors  (l  1),  and  not  to  the  heir  *of  the  feoffee,  w  (53)* 

(l  1)  "By  the  common  law,"  says  Lord  Keeper  Finch,  in  his  masterly  argument  in  the 
tmofTTurntborough  v.  Baker,  "  if  the  condition  or  defeasance  of  a  mortgage  of  inheritance, 
be  so  penned,  that  no  mention  is  made  either  of  heirs  or  executors  to  whom  the  money 
should  be  paid,  in  that  case  the  money  ought  to  be  paid  to  the  executor,  in  regard  that  the 
mosey  came  first  out  of  the  personal  estate,  and  therefore  usually  returns  thither  again ; 
bat  if  the  defeasance  appoints  the  money,  to  he  paid  either  to  heirs  or  executors  disjunc- 
tively, there,  by  the  law,  if  the  mortgagor  paid  the  money  precisely  at  the  day,  he  may 
*ieet  to  pay  it  either  to  the  heirs  or  executors  as  he  pleaseth.  But  where  the  ppecise  day 
is  past,  and  the  mortgage  forfeited,  all  election  is  gone  in  law;  for  in  law  there  is  no  re- 
demption. Then,  when  tho  case  is  reduced  to  an  equity  of  redemption,  that  redemption  is 
fiot  to  be  upon  payment  to  the  heir  or  executors  of  the  mortgagee,  at  the  election  of  the  mort- 
gagor; for  it  were  against  equity  to  revive  that  election ;  for  then  the  mortgagor  might  defer 
tte  payment  as  long  as  he  pleaseth,  and,  at  last,  compound  for  payment  of  the  money 
to  that  hand  which  will  use  him  best;  much  less  can  the  court  elect  or  direct  the  pay- 
nest  as  they  please,  for  a  power  so  arbitrary  might  be  attended  with  many  inconveniences 
throughout.  Therefore,  to  have  a  certain  rule  in  those  cases,  a  better  cannot  be  chosen, 
tau  to  come  as  near  unto  the  rule  and  reason  of  the  common  law  as  may  be.  Now  tho 
Ww  always  gives  the  money  to  the  executor,  where  no  person  is  named,  and  where  the 
election  to  pay  either  heir  or  executor  is  gone  and  forfeited  in  law,  it  is  all  one  in  equity  as 
u* neither  heir  nor  executor  were  named ;  and  theu  equity  ought  to  follow  the  law,  and  give 
it  to  the  executor;  for,  in  natural  justice  and  equity,  the  principle  right  of  the  mortgagee  is 
u>  the  money,  and  his  right  to  the  land  is  only  as  a  security  for  the  money.  Wherefore, 
vben  the  security  descends  to  the  heir  of  the  mortgagee,  attended  with  an  equity  of  re- 
demption, as  soon  as  the  mortgagor  pays  the  money  the  lands  belong  to  him,  and  only  the 
roooej  to  the  mortgagee,  which  is  merely  personal,  and  so  accrues  to  the  executors  or  ad- 
wtistrators  of  the  mortgagee.  And  for  this  reason,  a  mortgage  of  an  inheritance  to  a 
otixen  of  London  hath  been  held  to  be  part  of  his  personal  estate,  and  divided  according  to 
«a*am.  And  though  it  may  seem  hard  that  the  heir  should  part  with  the  land,  and  he 
deereed  to  make  a  conveyance,  without  having  the  money  which  comes  in  lieu  of  the  land, 
y«t  it  will  not  seem  so  to  them  who  consider  that  the  land  was  never  more  than  a  security, 
■■i  that,  after  payment  of  the  money,  the  land  is  in  trust  for  the  mortgagor,  which  the  heir 
of  the  mortgagee  is  bound  to  execute ;  and  his  lordship  declared,  that  the  right  to  a  sum  of 
**My,  which  is  a  personal  duty,  ought  always  to  be  certain,  and  not  to  be  variable  upon 
QfeSBttances.  Wherefore  his  lordship  did  not  think  it  material  that  the  administrator  in 
t*»  ease  had  assets  without  this  money ;  for  assets,  or  not  assets,  is  not  the  measure  of 
jtttin  to  executor  or  administrator,  but  serves  only  as  a  pretence  to  favour  the  heir,  who» 
o&sr  ought  to  have  the  money,  if  there  be  no  assets,  or  not  to  have  it,  though  there  00 
**•(&.  And,  for  the  same  reason,  his  lordship  did  not  think  it  material,  that  there  wanted) 
*W  circumstance  of  a  personal  covenant  from  the  mortgagor  to  pay  the  money;  for  that, 
ri*—- ft  ^e  case  of  the  administrator  of  the  mortgagee  had  been  stronger  with  it,  yet  it  is 
\  enough  without  it.  His  lordship  declared,  that  he  had  considered  the  rarious  pro- 
ts  in  this  case  which  had  been  urged,  whereof  one  did  not  come  to  the  very  point, 
tea  being  a  great  difference  between  a  mortgage  and  an  absolute  conveyance,  with  a  col* 
****!  agreement  to  reconvey  upon  repayment  of  the  purchase  money  \  the,  other  late  pre-* 
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be  perform-  because  the  money  at  the  beginning  trenched  to  the  feoffee  in 

(54)*  manner  as  a  duty,  and  shall  be  intended*  that  the  estate  was 

M>°iJW>be  made  by  reason  of  the  lending  of  the  money  by  the  feoffee,  or  for 

paS  to  the  some  other  duty ;  and  therefore  the  ^payment  shall  not  be  made 

SfSTto  to  the  heir,  (82)  as  it  seemeth,  but  words  qfthe  condition  may  be 

^(SsV  $uchy  ***  the  payment  shall  *be  made  to  the  heir.    Jis  if  the,  con- 

(56)*  dition  were,  that  if  the  feoffor  pay  to  the  feoffee  or  his  heirs,  such 

Secus  if  u  be  a  sum  at  such  a  day,  fyc.  there  after  the  death  of  the  feoffee,  if  he 

mSbptya-    dieth  before  the  day  limited,  (83)  the  payment  ought  to  be  made 
Weto the        fo  jfe  fejr  aj  ffe  ^ay  app0inte(i^  fyCt 

209  b.         And  by  this  section  also  it  appeareth,  that  the  executors  do  more 

£r££  a?)**    represent  the  person  of  the  testator,  than  the  heir  doth  to  the  ances- 

•210  a.    tor;  for,  though  the  executor  be  not  named,  yet  the  *law  appoints 

(82)  come  il  sembk,  mes  lesparols  del  con-        (83)  donques  added  in  L.  and  M.  and  Rob. 
dition  poyent  ttrt  tiels,  que  le  payment  serra 
fait  al  heire,  not  in  L.  and  M.  nor  Roh, 

cedents  which  made  for  the  heir  being  contrary  to  the  more  ancient  precedents  of  this  court, 
and  to  some  modern  precedents  also,  which  seemed  to  his  lordship  of  more  weight,  his 
lordship  being  of  opinion,  that  all  mortgages  ought  to  be  looked  upon  as  part  of  the  personal 
estate,  unless  the  mortgagee,  in  his  life-time,  or  by  his  last  will,  do  otherwise  declare  and 
dispose  ot  the  same."  1  Ch.  Ca.  283.  Et  vid.  2  Ch.  Ca.  50, 51.  187. 224.  2  Vent.  348.  351. 
With  respect  to  the  payment  of  the  mortgage  money,  it  may  be  farther  observed,  that,  where 
the  mortgagor  dies  leaving  a  real  and  personal  estate,  without  specifically  charging  either 
of  them  with  the  payment  of  the  money  borrowed,  his  personal  estate  shall  be  first  applied 
towards  the  payment  of  the  mortgage ;  because  the  personal  estate  was  increased  by  the 
money  borrowed :  and,  therefore,  it  is  a  general  rule,  that  the  executor  of  a  mortgagor  is 
compellable  to  redeem  a  mortgage  for  the  benefit  of  the  heir,  even  though  there  should  be 
no  covenant  for  the  payment  of  the  mortgage  money.  Cope  v.  Cope,  2  Salk.  449.  Howell 
v.  Price,  1  P.  Wms.  291.  Gower  v.  Mead,  Free.  Ch.  2.  And  this  rule  holds  in  favour  of  a 
general  devisee  or  hares  foetus,  as  well  as  in  favour  of  a  hares  not  us,  Pocklcy  v.  Pocktey, 
1  Vera.  36.  King  v.  King,  3  P.  Wms.  359.  And  a  devisee  of  particular  lands  is  in  like 
manner  entitled  to  the  benefit  of  redemption  by  the  personal  estate.  Popley  v.  Popley,2  Ch. 
Ca.  84.  1  Atk.  436.  A  disposition  of  the  personal  estate  will  not  alter  this  rule ;  for  the 
court  will  suppose  the  intention  of  the  testator  to  have  been,  to  bequeath  only  the  residue 
of  his  personal  estate,  after  payment  of  debts,  unless  a  contrary  intention  evidently  appears. 
Noke  v.  Darby,  1  Bro.  P.  C.  506.  And  where  a  testator  charges  his  lands  with  the  pay- 
ment of  his  debts,  this  will  not  exonerate  his  personal  estate';  for  such  a  charge  can 
only  be  intended  for  the  purpose  of  creating  an  additional  fund,  in  case  the-  personal  estate 
should  not  be  sufficient.  Cook  v.  Owavas,  cited  9  Mod.  187.  Bridgeman  v.  Dove,  3  Atk. 
101.  JLncaster  v.  Mayer,  1  Bro.  C.  C.  454.  Lavelly.  Lancaster,  2  Vera.  183.  It  must  be 
an  intention  not  only  to  charge  the  real  estate,  but  to  discharge  the  personal.  Booth  ▼. 
Blundell,  1  Meriv.  193.  Where  the  personal  estate  is  deficient,  the  lands  devised  for  pay- 
ment of  debts  will  be  applied  in  discharge  of  the  money  due  on  mortgage.  Bartholomew  v. 
May,  1  Atk.  487.  Serle  v.  St.  Eloy,  2  P.  Wms.  386  n.  Gatton  v.  Hancock,  2  Atk.  424. 
But  a  testator  may  exempt  his  personal  estate  from  the  payment  of  money  due  on  mort- 
gage, by  substituting  his  real  lor  his  personal  estate.  Hall  v.  Broker,  C»ilb.  Rep.  72. 
Walker  v.  Jackson,  2  Atk.  624.  Bamfield  v.  Wyndham,  Prec.  Ch.  101.  fVainwright  v. 
Bendlowes,  2  Vera.  718.  Staplcton  v.  Colvill,  Forrest,  202.  Leman  v.  Newnham,  1  Ves.  51. 
Duke  ofAncaster  v.  Meyer,  1  Bro.  C.  C.  454.  Burton  v.  Knowlton,  3  Ves.  107.  Brummetl 
v.  Prothero,  3  Ves.  111.  A  specific  disposition  of  a  chattel  will  exonerate  it  from  being  ap- 
plied in  payment  of  money  due  on  mortgage.  Oneal  v.  Mead,  1  P.  Wms.  693.  And 
although,  generally,  the  personal  estate  is  to  be  first  applied  in  payment,  yet  the  rule  is 
otherwise,  where  the  charge  was  originally  on  the  real  estate ;  for,  in  such  case,  the  mort- 
gage must  be  paid  out  of  the  land  itself;  for  the  collateral  personal  security  is  not  to  be 
resorted  to,  until  the  principal,  which  is  the  land,  fails.  Countess  ofCoventry  v.  Earl  of 
Coventry,  2  P.  Wms.  222.  Edwards  v.  Freeman,  2  P.  Wms.  437.  Wilson  v.  Earl  of  Dar- 
lington, 2  P.  Wms.  664  n.  Leman  v.  Newnham,  supra.   Ward  v.  Dudley,  2  Bro.  C.  C.  316. 
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him  to  receive  the  money,  but  so  doth  not  the  law  appoint  the  heir 
to  receive  the  money  unless  he  be  named. 

Lewis  v.  Nangle,  Ambl.  150.  Duke  of  Ancaster  v.  Meyer,  supra.  So  where  the  debt,  al- 
though personal  in  its  nature,  was  contracted  originally  by  another,  as  where  an  estate  is 
bought  subject  to  a  mortgage,  the  personal  estate  of  the  purchaser  shall  not  be  applied  in 
exoneration  of  the  real  estate,  (TweddeU  y.  TweddeU,  2  Bro.  C  C.  101.),  unless  the  pur- 
chaser appear  to  hare  intended  to  make  the  debt  his  own  (Poekley  y.  Poekley,  supra.  Earl 
of  Rekidert  y.  Bochfort,  6  Bro.  C.  C.  520.  Billinghurst  y.  Walker,  2  Bro.  C.  C.  608); 
but  a  mere  covenant  for  securing  the  debt  will  not  be  sufficient  for  such  purpose.  Evelyn 
t.  Evelyn,  2  P.  Wms.  664.  Forester  v.  Leigh,  Ambl.  171.  Earl  of  TankerviUe  v.  Fawcett, 
2  Bro.  C.  C.  57.  TweddeU  v.  TweddeU,  2  Bro.  C.  C.  152.  BilUnghurst  v.  Walker,  2  Bro. 
C.  C.  604.  2  Fonb.  Tr.  Eq.  287  n.  Where  a  wife's  estate  is  mortgaged  for  the  benefit 
of  the  husband,  she  has,  if  she  survives,  a  right,  after  all  his  debts  are  paid,  to  stand  as  a 
creditor  against  his  assets,  Tate  y.  Austin,  1  P.  Wms.  264.  2  Vera.  689.  1  Bro.  P.  C.  1. 
(unless  at  the  time  of  the  mortgage  a  settlement  is  made  on  the  wife,  Lewis  y.  Nangle, 
supra.);  but  evidence  is  admissible  to  show  that  the  wife  intended  otherwise.  The  title  of 
the  wife  to  be  exonerated  is  considered,  as  precisely  the  same  with  that  of  the  heir.  Clinton 
t.  Hooper,  3  Bro.  C.  C.  201.  1  Ves.  iun.  173.  But  if  the  mortgage  of  the  wife's  estate  is 
not  for  the  husband's  debts,  or  for  debts  due  from  the  wife  dam  sola  {Lewis  v.  Nangle,  . 
supra.),  his  assets,  though  he  join  in  the  mortgage,  are  not  liable.  Bagot  v.  Oughion,  1  P. 
Wms.  347.  And  where  the  wife  has  the  absolute  disposal  of  the  money,  and  appropriates 
it  to  the  use  of  the  husband,  the  husband's  assets  are  not  liable.  Clinton  v.  Hooper,  supra. 
On  the  same  principle,  if  a  father,  tenant  for  life,  and  his  son,  join  in  raising  money,  which 
is  received  by  the  rather,  he  is  bound  to  exonerate  the  son's  estate  from  the  incumbrance, 
Piers  y.  Piers,  1  Ves.  522.  1  Mad.  Ch.  472. ;  and  the  son  is  entitled  in  equity  to  rank  as  a 
creditor  on  the  real  and  personal  assets  of  his  father  for  the  money,  and  to  call  on  the  mort- 
gagee to  make  the  utmost  of  his  mortgage  for  the  son's  relief.  Basse  v.  Sterling,  4  Dow.  442. 

With  respect  to  the  order  in  which  mortgages  are  to  be  paid : — It  is  a  rule,  that  mort- 
gages are  to  be  paid  according  to  the  priority  of  their  respective  dates,  1  Vern.  525. :  but 
statutes,  judgments,  and  recognizances  are,  in  equity,  regarded  equally  with  mortgages. 
Symes  v.  Stones,  4  Bro.  P.  C.  328.  1  Ab.  Eq.  142.  2  P.  Wms.  495.  Where  incum- 
brances are  merely  equitable,  a  mortgage  of  the  legal  estate  to  a  person  without  notice, 
will  give  him  a  priority.  But  if  any  of  the  equitable  incumbrances  are  excepted,  the  mort- 
gagee will  be  considered  as  a  trustee  for  them.  Ingraham  v.  PeUiam,  Ambl.  153.  In  case  of 
fraud  on  the  part  of  the  first  mortgagee,  the  subsequent  incumbrances  will  be  preferred. 
Draper  v.  Borlaee,  2  Vern.  370.  Beresford  v.  Milward,  2  Atk.  49.  But  when  the  party  to 
whom  the  fraud  is  imputed  was  not  conusant  of  the  treaty  in  which  the  fraud  was  practised, 
nor  in  any  manner,  nor  for  any  fraudulent  purpose,  confederating  with  the  party  practising 
the  fraud,  this  principle  does  not  apply.  See  Ibbotson  v.  Bhodes,  2  Vern.  554.  Pasley  y. 
Freeman,  3  T.  K.  51.  Whether  the  mere  circumstance  of  the  first  mortgagee  being  a  wit- 
ness to  the  second  mortgage  shall  be  sufficient  to  postpone  him,  see  Mocatta  v.  Murgatroyd, 
1  P.  Wms.  393.  Beeket  v.  Cordley,  1  Bro.  C.  C.  353.  Dig.  lib.  13.  t.  739.  Domat's  Civil 
Law,  b.  3.  t.  1.  s.  15.  p.  365.  That  a  voluntary  leaving  of  the  title  deeds  with  the  mort- 
gagor, will  postpone  the  first  mortgagee,  on  the  ground  that  he  has  thereby  enabled  the 
mortgagor  to  practise  a  fraud,  see  Uoodtitle  v.  Morgan,  1  T.  R.  762.  Treat,  of  Eq.  b.  1. 
c.  3.  s.  4.  But  there  must  be  a  voluntary  and  unjustifiable  concurrence  on  the  part  of  the  first 
mortgagee  to  postpone  his  priority.  Peter  y.  BusstU,  1  Ab.  Eq.  321.  Penner  v.  Jemmett, 
Fonb.  Tr.  Ecj.  b.  1.  c.  3.  s.  4.  Tourle  v.  Rand,  2  Bro.  C.  C.  650.  Plumb  v.  Flint,  Anst.  432. 
Beans  v.  Bicknell,  6  Ves.  jun.  174.  A  court  of  equity,  however,  will  not  take  from  the 
second  mortgagee  the  title  deeds,  unless  the  first  mortgagee  pays  him  his  money.  Head  v. 
Egerton,  3  P.  Wms.  279.  Ex  parte  Kensington,  2  Ves.  &  B.  83.  Ant.  n.  (z),  p.  39.  That 
a  prior  mortgage,  if  defective,  will  not  be  preferred  to  a  subsequent  effective  one  to  a  person 
without  notice,  see  1  Ab.  Eq.  320.  Oxwtek  v.  Plumer,  5  Bac.  Ab.  43. :  though  it  is  other- 
wise as  to  creditors  by  judgment;  for  the  defect  of  such  conveyance  will  be  supplied  in 
equity  against  them,  since  they  did  not  originally  takethe  lands  for  their  security.  Burgh 
v.  Francis,  1  Ab.  Eq.  320.  5  Bac.  Abr.  41.  Taylor  v.  Wheeler,  2  Vern.  564. 

To  what  was  observed  in  a  former  note  as  to  tacking,  we  may  add,  that  it  is  a  settled 
rule,  that  if  a  third  mortgagee  buys  in  the  first  mortgage,  without  notice  (at  the  time  of  lend- 
ing bis  money)  of  the  second  mortgage,  he  acquires  a  title  in  law,  and  having  equal  equity, 
shall  have  satisfaction  before  the  second  mortgagee,  Marsh  v.  Lee,  2  Vent.  337.  1  Ch. 
Ca.  172.     Worthy  v.  Birkhead,  2  Ves.  571. ;  though  the  third  mortgagee  buys  in  the  first 
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And  here  it  also  appeareth,  that  if  the  condition  upon  the  mort- 
gage be  to  pay  to  the  mortgagee  or  his  heirs  the  money,  &c  and 
before  the  day  of  payment  the  mortgagee  dieth,  the  feoffor  cannot 
(vid.iib.5.  Pay  ^e  money  to  tne  executors  of  the  mortgagee:  for  Littleton 
aie,s^a2>od"  sa*^>  ^at  m  ^s  case  ^e  payment  ought  to  be  made  to  the  heir. 
Diar*  2  eh*.  Et  in  hoc  casu  designatio  unius  personse  est  exclusio  alterius,  et 
lb.'  Ante,  expressum  facit  cessare  taciturn;  and  the  law  shall  never  seek  out 
in  what  cams  a  person,  when  the  parties  themselves  have  appointed  one.  But  if 
lhr K£aS*i  *^e  condition  be  to  pay  the  money  to  the  feoffor  his  heirs  or  execu- 
tion to  i£y     tors,  then  the  feoffor  hath  election  to  pay  it  either  (b)  to  the  heir 

either  to  the  7  r  J  v    ' 

executors  ur  or  executors. 

heir; 
•<6)  12  E.  3. 

.A°ia!iUon'a  ^  a  man  make  a  feofiment  in  fee  upon  condition,  that.the  feoffee 
shall  pay  to  the  feoffor,  his  heirs  or  assigns,  twenty  pounds  at  such 
p"  )  a  day,  and  before  the  day  the  feoffor  make  his  executors  and  dieth, 
the  feoffee  may  pay  the  same  either  to  the  heir  or  to  the  executors, 
for  they  are  his  assigns  in  law  to  this  intent  But  if  a  man  make  a 
feoffment  in  fee  upon  condition,  that  if  the  feoffor  pay  to  the  feoffee, 
his  heirs  or  assigns,  twenty  pounds,  before  such  a  feast,  and  before 
the  feast  the  feoffee  maketh  his  executors  and  dieth,  the  feoffor  ought 
to  pay  the  money  to  the  heir,  and  not  to  the  executors,  for  the 
executors  in  this  case  are  no  assignees  in  law ;  and  the  reason  of  this 
diversity  is  this,  for  that  in  the  first  case  the  law  must  of  necessity 
find  out  assigns,  because  there  cannot  be  any  assigns  in  deed,  for  the 
feoffor  hath  but  a  bare  condition  and  no  estate  in  the  land  which  he 
can  assign  over.     But  in  the  other  case  the  feoffee  hath  an  estate  in 

dRoi.Abr.  the  land,  which  he  may  assign  over;  and  where  there* may  be  as- 
0  signees  in  deed,  the  law  shall  never  seek  out  or  appoint  any  assigns 

(Hob.  9.)    in  law.     And  albeit  the  feoffee  made  no  assignment  of  the  estate, 

4Ph.&Marr.  yet  the  executors  cannot  be  assignees  because  assigns  were  only  in- 

mortgage,  pending  a  bill,  brought  by  the  second  mortgagee  to  redeem  the  first  (Howkm 
v.  Taylor,  2  Vera.  29.  Turner  v.  Richmond,  2  Vera.  81.  2  P.  Wms.  491.),  unless  the  suit 
has  proceeded  so  far  as  to  a  decree,  and  a  direction  to  settle  priorities.  WartUy  v.  Btrkhead, 
•supra.  Earl  of  Bristol  v.  Hungerford,  2  Vern.  524.  Ex  parte  Knott,  11  Ves.  619.  But  if 
a  judgment  or  statute  creditor,  being  the  third  incumbrancer,  buy  in  the  first  mortgage,  he 
cannot  tack  or  unite  this  to  his  judgment,  &c. ;  for  he  did  not  advance  his  money  on  the  credit  of 
the  land :  though  if  a  third  mortgagee  buy  in  a  statute,  and  hold  both  in  the  same  right  (Jaorret 
v.  Paske,  2  Atk.  52.),  he  is  allowed  to  unite  the  statute  to  his  third  mortgage,  because  the 
land  was  in  his  view  and  contemplation  when  he  lent  the  money.  Brace  v.  thickets  of  Marl- 
borough, 2  P.  Wms.  491.  Higgon  v.  Syddal,  1  Ch.  Ca.  149.  Hamerton  v  Hogers,  1  Ves. 
jun.  513.  Wynn  v.  Williams,  5  Ves.  130.  So  if  a  first  mortgagee  lends  a  further  sum  to 
the  mortgagor  (Matthews  v.  Cartwright,  2  Atk.  347.)  upon  a  statute  or  judgment,  he  may 
retain  not  only  against  the  mortgagor,  but  against  a  mesne  mortgagee  (provided  he  had  no 
notice  of  such  mesne  mortgage),  till  both  the  mortgage  and  statute,  or  judgment,  be  paid. 
Shepherd  v.  Titley,  2  Atk.  352.  Jackson  v.  Langford,  2  Ves.  662.  And  it  has  been  decided, 
that  a  first  mortgagee  is  entitled  to  tack,  as  against  a  second  mortgagee,  a  subsequent 
judgment,  docketed,  though  no  execution  had  issued,  at  the  time  of  the  bankruptcy  of  the 
mortgagor.  Baker  v.  Harris,  16  Ves.  399.  And  where  a  mortgage  contains  a  clause  that 
the  lands  shall  be  a  security  for  further  advances,  a  subsequent  loan  will  be  considered  as 
part  of  the  original  transaction,  and  will  have  a  priority  over  a  second  mortgage,  though 
made  subsequently  thereto,  and  with  notice.  Gordon  v.  Graham,  7  Vin.  Abr.  52.  But  a 
mortgagee  is  not  permitted  to  tack,  as  against  assignees  in  bankruptcy,  a  mortgage  subse- 
quent to  an  act  of  bankruptcy,  though  without  notice,  and  previous  to  the  commission,  for  by 
such  mortgage  no  interest  passes.  Archer  v.  Snatt,  2  Stra.  1107.  Ex  parte  Knott,  11  Ves. 
686.    Ex  parte  Herbert,  13  Ves.  183 [Ed.] 
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tended  by  the  condition  to  be  assignees  of  the  estate  ;  and  so  was  it 
resolved  (*)  Mich.  23  &  24  Eliz.  by  the  two  chief  justices  in  the 
court  of  wards,  between  Randall  and  Browne,  which  I  obser- 
ved (84). 

But  if  the  condition  be  to  pay  the  money  to  the  feoffee,  his  heirs 
or  asigns,  and  the  feoffee  make  a  feoffment  over,  *it  is  in  the  election 
of  the  feoffor  tojpay  the  money  to  the  heir  of  the  first  feoffee,  or  to 
the  second  feoffee ;  and  so  if  the  first  feoffee  dieth,  the  feoffor  may 
either  pay  the  money  to  the  heir  of  the  first  feoffee,  or  to  the  second 
feoffee ;  for  the  law  will  not  enforce  the  feoffor  to  take  knowledge  of 
the  second  feoffment,  nor  of  the  validity  thereof,  whether  the  same 
be  effectual  or  not,  but  at  his  pleasure ;  and  the  first  feoffee  and  his 
heirs  are  expressly  named  in  the  condition. 

"Pay  such  a  sum  at  such  a  day,  fyc"  Here  is  implied,  that 
this  payment  ought  to  be  real,  and  not  in  show  or  appearance.  For 
if  it  be  agreed  between  the  feoffor  and  the  executors  of  the  feoffee, 
that  the  feoffor  shall  pay  to  the  executors  but  part  of  the  money,  and 
that  yet  in  appearance  the  whole  sum  shall  be  paid,  and  that  the 
residue  shall  be  repaid  ;  and  accordingly  at  the  day  and  place  the 
whole  sum  is  paid,  and  after  the  residue  is  repaid  ;  this  is  no  perfor- 
mance of  the  condition ;  for  the  state  shall  not  be  divested  out  of  the 
heir,  which  is  a  third  person,  without  .a  true  and  effectual  payment, 
and  not  by  a-shadow  or  colour  of  payment,  and  the  agreement  pre- 
cedent doth  guide  the  payment  subsequent 
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(*)Mic.23fc. 
24  Eli*,  in 
curia  Wardo- 
rum  inter 
Randal  and 
Browne. 

or  either  to 
the  first  mort- 
gagee or  nil 
assignee. 
Vid.2Elix. 
Dier  181.  Pi. 
Com.  Chap- 
man's case. 
186.  286.  VW.. 
Goodale's 
case.  lib.  6. 
fol.&97. 
17  AsB.pl.  2. 
GoodaWs 
case,  ubi  su- 
pra.   (Mo. 
243.  Ante. 
208a.) 


(»)• 


209  b. 
5.  What  shall 
be  a  sufficient- 
performance. 
Condition 
must  be  per- 
formed bona 
fide.       . 
18E.4fol.ia- 
lib.  6.  fol.96. 
Goodale's 
case«   19  H. 
6.54.    20E.3. 
Account,  PL 
70.    (5  Rep. 
117.) 
(5  Rep.  96.) 


Note,  that  in  a  condition  consisting  of  divers  parts  in  the  con-     225  a 
active,  as  in  the  case  of  Littleton,  (sect.  364.),  both  parts  must  be  SSng  o? 


junctive, 

(84)  "  Hob.  9.  Pease  and  Stykman.— 
A  man  was  bound  to  pay  20/.  to  such  a  per- 
son as  he  (the  obligee)  should  by  his  will 
appoint.  The  obligee  made  J.  S.  his  exe- 
cutor, but  made  no  other  appointment.  It 
was  resoWed,  upon  demurrer,  that  the  exe- 
cutor should  not  have  the  20/1  for  he  is  only 
an  assignee  in  law,  who  takes  to  the  use  of 
the  testator:  but  here  the  condition  is  in 
favour  of  an  actual  assignee,  who'  takes  to 
his  own  use.  The  conusee  of  a  fine  leases 
to  the  conusor  for  99  years,  with  condition, 
if  the  lessee  pays  to  the  lessor,  his  heirs  and 
assigns,  that  the  uses  limited  to  the  conusee 
and  his  heirs,  by  an  indenture,  should  cease : 
the  lessor  dies.  Lord  Nottingham  was  of 
opinion,  that  the  uses  should  not  cease  by 
payment  to  the  administrator  of  the  lessor, 
because  he  may  be  an  assignee  in  deed,  as 
here.  11  May,  1669,  Sir  Andrew  Young." 
—Lord  Nott.  MSS. 

[So  it  has  been  held,  that  if  A.  be  bound 
to  pay  ten  pounds  to  the  assignee  of  B.  the 
obligee,  B/s  executor  shall  not*  have  the  ten 
poonds:  seeua  if  A.  be  bound  to  pay  ten 
pounds  to  B.  or  his  assignee,  for  then  the 
eiecator  of  B.  shall  be  entitled,  because  it 


225  a, 

con- 


was  a  right  vested  in  the  obligee  himself. 
11  Yin.  Abr.  161.  Godb.  192.  But  where, 
on  a  fine,  the  use  of  land  was  limited  to  A. 
for  eighty  years,  with  a  poweT  to  A.  and  his 
assigns'  to  make  leases  for  three  lives,  to 
commence  after  the  expiration  of  the  term ; 
A.  assigned  over  to  B.;  B.  died,  having 
made  his  will,  and  appointed  C.  his  execu- 
tor ;  C.  assigned  over  to  D. ;  and  D.,  in  pur- 
suance of  the  power,  made  a  lease  for  life ; 
the  question  was,  whether  D.  was  such  an 
assignee  of  A.  as  to  have  a  power  to  make 
this  lease,  or  whether  it  should  extend  only 
to  the  immediate  assignees  of  A. ;  a  point 
the  more  doubtful  .as  there  had  been  a  de- 
scent on  an  executor.  On  its  being  objected, 
that  an  executor  should  not  in  some  case* 
be  said  to  be  a  special  assignee,  the  court 
seemed  inclined  to  the  contrary;  and  that, 
D.  should  be  considered  as  an  assignee  for 
the  purpose  of  making  the  leases  in  ques- 
tion, as  well  as  any  person  that  should  come 
to  the  estate  under  the  first  lessee,  though 
there  should  be  twenty  mesne  assignments ; 
and  on  a  subsequent  day  judgment  was  given 
accordingly.  How  v.  Whitebank^  1  Freenu 
476.    11  Yin.  Abr.  158.]— [£tt] 
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divera  pern  performed,  according  to  the  old  rule,  (c)  Si  plures  conditioner 
juncuv^  toth  ascriptm  fuerunt  donationi  conjunctim,  omnibus  est  parendum 
formed*  e*  ^  veritatem  copulative  requiritur  quod  ulraque  pars  sit  vera 
srJ"4!!*  (M  *)'  ®ut  °*erw^se  ifc  *s  when  the  condition  is  in  the  disjunctive 
(o  Iractoi  (n  1.),  for  the  same  author  in  that  case  saith,  Si  divisim  cuilibet> 
to  je? com.  vel  alteri  eorum,  satis  est  obtemperare.  Et  in  disjunctivis  sufficit 
toa&acuM  a^eram partem  esse  veram.  What  then  if  the  condition  or  limita- 
and  fot  107 '  tion  be  both  in  the  conjunctive  and  disjunctive :  as  if  a  man  make  a 
awne'scaae.  lease  to  the  hu'sband  and  wife,  for  the  term  of  one  and  twenty  years, 
m!m(4Bep.  if  the  husband  and  wife  or  any  child  between  them  so  long  shall 
^adjSdged  l*ve>  an(*  ft**11  tne  W^e  ^^etn  without  issue ;  shall  the  lease  determine, 
jto  commwu  or  continue  during  the  life  of  the  husband  ?  And  the  answer  is,  that 
30Kiiz.toter  it  shall  continue,  for  the  disjunctive  referreth  to  the  whole,  and  dis- 
CookJf  S>Sd  joineth  not  only  the  latter  part,  as  to  the  child,  but  also  to  the  baron 
t^mSS?  an(*  feme>  so  as  the  sense  is,  if  the  baron,  feme,  or  any  child  shall  so 

caae.  (5  Rep.  long  live. 

Secus,  if  in 

the  disjunctive.   Condition  in  the  conjunctive  and  disjunctive,  to  be  taken  wholly  in  the  disjunctive. 

en^^fui'  (d)  And  so  it  is  if  an  use  be  limited  to  certain  persons,  until  A. 
Sot  SfoS?"  shall  come  from  beyond  sea,  and  attain  unto  his  full  age,  or  die  ;  if 
cSo1 1  va      ne  ^°^  come  from  heyond  8ea>  or  attain  to  his  full  age,  the  use  doth 

so  adjudged      CeaSC 
in  the  King's 
Bench. 

319  b  A  diversity  is  to  be  understood  between  conditions  that  are  to 

condition  to  create  an  estate,  and  conditions  that  are  to  destroy  an  estate ;  for,  by 

Stefff^eiT  sect-  352,  it  appeareth,  that  a  condition  that  is  to  create  an  estate,  is 

new  to  Se  to  ^G  performed,  by  construction  of  law,  as  near  the  condition  as 

intent aeooa-  may  be,  and  according  to  the  intent  and  meaning  of  the  condition, 

c£nu8    "  albeit  the  letter  and  words  of  the  condition  cannot  be  performed; 

S&  FiowJa.  hut  otherwise  it  is  of  a  condition  that  destroyeth  an  estate,  for  that  is 

(m  1)  So  where  a  settlement  was  made,  to  the  intent,  that  in  case  the  Duke  of  South* 
atnpton  should  be  married  to  the  settler's  daughter,  after  the  age  of  sixteen,  and  they 
should  have  issue  male,  then  the  trustees  and  their  heirs  should  stand  seised  of  the  pre- 
mises in  trust  for  the  duke  during  his  life:  the  marriage  took  place  before  the  lady  was 
sixteen,  but  she  lived  to  that  age,  and  then  died  without  issue ;  it  was  adjudged,  on  appeal 
to  the  house  of  lords,  that  the  duke  was  not  entitled  to  an  estate  for  life,  under  the  settle- 
ment; for  the  words  plainly  required  that  there  should  not  only  be  a  marriage,  but  also 
issue  male ;  and  where  a  condition  copulative  is  made  precedent  to  any  use  or  trust,  the 
entire  condition  must  be ,  performed,  before  the  use  or  trust  can  arise,  Wood  v.  Duke  of 
Southampton,  Show.  P.  C.  83.  2  Freem.  186.  Com.  Rep.  732.  But  if  a  condition  be  in 
the  copulative,  and  it  is  impossible  to  be  so  performed,  it  shall  be  taken  in  the  disjunctive : 
As  if  it  be,  "  that  A.  and  his  heirs  or  executors  do  such  a  thing,"  Rol.  Abr.  444 ;  or  "  that  A. 
and  his  assigns  do  it"    Ibid.  3  Com.  Dig.  112.  (K  3).— [£d.] 

(n  1)  And,  therefore,  if  the  condition  be  to  reinfeoff  or  pay  twenty  pounds,  and  the 
feoffee  do  one  of  them ;  it  is  a  good  performance  of  the  condition.  Sheph.  Touch.  139. 
Where  the  condition  consists  of  two  parts  in  the  disjunctive,  and  the  obligor  has  an  election 
which  of  them  to  perform,  if  one  become  impossible  by  default  of  the  party  (1  Rol.  Abr. 
446.  2  Mod.  202,  203.),  or  by  the  act  of  God,  he  shall  not  be  bound  to  perform  the  other 
part.  Laughter's  case,  5  Co.  22.  Poph.  98.  Moor,  357.  Cro.  Eliz.  398.  But,  in  a 
subsequent  case,  where  the  condition  was  to  make  the  obligee  a  lease  for  life  by  such  a 
day,  or  pay  him  100/.,  it  was  adjudged,  that,  though  the  obligee  died  before  the  day,  yet 
his  executor  should  have  the  100/.;  and  the  ground  of  Laughter's  ease  was  denied  to  be 
universal.  Anon.  Salk.  170.  Per  Treby,  C.  J.  Et  vid.  Dacosta  v.  Davis,  1  Bos.  &  P. 
242.  So,  if  one  part  was  -impossible  at  the  time  of  making,  he  ought  to  do  the  other. 
5  Co.  22.    Cro.  Eliz.  786.    3  Com.  Dig.  112.  (K  2).    Ant.  145  a.  vol.  1.  p.  452.— [Ed.j 
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to  be  taken  strictly,  unless  it  be  in  certain  special  cases  :  and  of  this  SjJ™**^ 
somewhat  hath  been  said  before  in  this  chapter.  condition  to 


As  if  a  man  mortgage  his  land  to  W.  upon  condition,  that  if  the  ***:£{£ 
mortgagor  and  J.  S.  pay  twenty  shillings  at  such  a  day  to  the  mort-  in.  mr» 
gagee,  that  then  he  shall  re-enter;  the  mortgagor  dieth  before  the  Sim. Br! e* 
day ;  J.  S.  pays  the  money  to  the  mortgagee  ;  this  is  a  good  perform- 
ance of  the  condition,  and  *yet  the  letter  of  the  condition  is  not     (60)* 
performed  (o  1).     But  if  the  mortgagor  had  been  alive  at  the  day, 
and  he  would  not  pay  the  money,  but  refused  to  pay  the  same,  and 
J.  S.  alone  had  tendered  the  money,  the  mortgagee  might  have  re- 
fused it     But  if  a  man  make  a  lease  to  two  for  years,  with  a  proviso, 
if  the  lessees  die  during  the  term,  the  lessor  shall  re-enter,  one  lessee 
alien  his  part  and  die,  Ihe  other  lessee  cannot  re-enter,   but  the 
assignee  shall  enjoy  the  term  so  long  as  the  survivor  liveth,  and  the 
reason  is,  because  the  lease  by  the  proviso  is  not  to  cease  till  both  be 
dead.     But  in  the  former  case,  albeit  the  mortgagor  be  dead,  yet  the 
act  of  God  shall  not  disable  J.  S.  to  pay  the  money,  for  thereby  the 
mortgagee  receives  no  prejudice.     And  so  it  is  in  that  case,  if  J.  S. 
had  died  before  the  day,  the  mortgagor  might  have  paid  it 

ALSO j  if  a  feoffment  be  made  upon  such  condition,  that  the  rS^JS 
feoffee  shall  give  the  land  to  *the  feoffor ',  and  to  the  xvife  of  the  *•  gjgb  i  " 
feoffor,  to  have  and  to  hold  to  them  and  to  the  heirs  of  their  two    *2i9a. 
bodies  engendered,  and  for  default  of  such  issue,  the  remainder 
to  the  right  heirs  of  the  feoffor.     In  this  qase  if  the  husband  t    ojo^-i 
dieth,  living  the  wife,  before  any  estate  in  tail  made  unto  them, 
(85)  fyc,  (here  the  fyc.  implieth,  according  to  the  condition  with  the 
remainder  over,)  then  ought  the  feoffee  by  the  law  to  make  an 
estate  to  the  wife  as  near  the  condition,  and  also  as  near  to  the 
intent  of  the  condition  as  he  may  make  it  (p  1),  that  is  to  say, 
to  let  the  land  to  the  wife  for  term  of  life,  without  impeachment 
of  waste  (86),  the  ^remainder  after  his  decease  to  the  heirs  (87)      (6l)» 
of  the  body  of  her  husband  on  her  begotten  (q  I),  and  for  default 

(85)  &e.  not  in  L.  and  M.  nor  Roh.  such  conveyance  is  not  by  force."— Lofd 

(86)  '*  Note,  if  land  be  given  to  the  wife,     Nott.  MSS. 

and  the  heirs  of  the  husband  of  his  body  be-        (87)  Us  corps  de  son  baron  et  de  fay  engen- 
gotten,  the  wife  snail  have  the  estate  for  life,    dres,  in  L.  and  M.  and  Roh. 
subject  to  wasted-Sup.  26.  b.;  therefore 

(o  1)  With  respect  to  the  effect  of  the  performance  of  a  condition,  it  may  be  observed, 
that  it  is  a  rule,  that,  when  a  condition  is  performed,  it  is  thenceforth  entirely  gone ;  and 
the  thing  to  which  it  was  before  annexed  becomes  absolute  and  wholly  unconditional. 
And  this  as  we  have  before  mentioned,  was  the  principle  adopted  by  the  judges  in  the 
construction  of  gifts  to  a  man  and  the  heirs  of  his  body,  before  the  statute  De  donis.  Ant. 
vol.  1.  p.  508.  n.  (a  1)  2  Cm.  Dig.  41~-r£&] 

(p  1)  Ace.  Br.  Conditions,  pi.  70.  Plowd.  291  a.  So,  where  the  condition  was  that 
the  feoffees  should  reinfeoff  the  feoffor  and  his  wife  in  tail,  the  remainder  to  the  right  heirs 
of  the  husbaud ;  the  wife  married  a  second  husband,  and  the  feoffees  infeoffed  the  second 
husband  and  the  wife  for  her  life,  remainder  to  the  right  heirs  of  the  first  husband  ;  it  was 
adjudged,  that  the  condition  was  well  performed.     5  Vin.  Abr.  122.  (L.  a.  &)—  [^?A] 

(q  1 )  According  to  the  original  edition  by  Lettou  and  Machlinia,  and  the  Rohan  edition, 
as  above  mentioned,  this  passage  should  be  read  thus  :  the  remainder  after  his  decease  to  the 
heirs  of  the  body  of  her  husband  and  herself  begotten.    And  this  reading  has  been  sanctioned 
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of  such  issue,  the  remainder  to  the  right  heirs  of  the  husband. 
And  the  cause  why  the  lease  shall  be  in  this  case  to  the  wife  alone 
without  impeachment  of  waste,  is,  for  thai  the  condition  is,  that 
thq  estate  shall  be  made  to  the  husband  and  to  his  wife  in  (88) 
tail.  And  if  such  estate  had  been  made  in  the  life  of  the  hus- 
band, then,  after  the  death  of  the  husband,  she  (89)  should  have 
had  an  estate  in  tail,  which  estate  is  without  impeachment  of 
waste.  J2nd  so  it  is  reason,  that  as  near  as  a  man  can  make 
the  estate  to  the  intent  of  the  condition,  fyc.  that  it  should  be  (90) 
made,  fyc.  albeit  she  (9i)  cannot  have  an  estate  in  (92)  tail,  as 
she  (93)  might  have  had  if  the  gift  in  tail  had  been  made  'to  (94) 
her  husband  and  (95)  to  her,  in  the  life  (96)  of  her  husband,  fyc. 

(69)*  Here  is  no  time  limited,  therefore  the  feoffee  by  the  law  hath 

218  b.      time  during  *his  life,  unless  he  be  hastened  by  the  request  *of  the 
•219  a.    feoffor  or  the  heirs  of  his  body,  as  Littleton  saith  in  the  next 

8Mar.  134.       «^tinn 

Dyer 31.  lb. 

2  H.  4. 6.    44  E  3. 9.    Lib.  2.  fol.  79. 80, 81.  in  Seignior  Cromwell's  case.  (Ante,  208b.    1  Rol. 
Abr.  420.    1  Rol.  Abr.  614.616a.)   (SRep.60!) 

w?3R  SSI  ^n^  ^ere  xt  appeareth,  thatf,  albeit  the  feme  be  a  stranger,  yet  the 
niorCrom-  feoffee  is  not  bound  to  make  it  within  convenient  time,  because  the 
uMaJpra?1  feoffor,  who  is  privy  to  the  condition,  is  to  take  *jointly  with  her. 
^•SlJb?  And  so  it  is  if  the  condition  be  to  infeoff  the  feoffor  and  a  stranger, 
QRoi.  Abr.  the  feoffee  hath  time  during  his  life,  unless  he  be  hastened  by  request 
)  Otherwise  it  is  (as  hath  been  said)  where  the  condition  is  to  infeoff 

a  stranger  or  strangers  only. 

(i  Roi.  Abr.  If  a  man  make  a  feoffment  in  fee,  upon  condition,  that  the  feoffee 
m>  shall  make  a  gift  in  tail  to  the  feoffor,  the  remainder  to  a  stranger  in 

(88)  le  added  in  L.  and  M.  and  Roh.  (92)  U  added  in  L.  and  M.  and  Ron. 

(89)  usi  ewe-ad  ewe,  in  L.  and  M.  and  (93)  elril  in  L.  and  M.  and  Roh. 
Roh.  (94)  sa-son  in  L.  and  M.  and  Roh. 

(90)  fait  not  in  L.  and  M.  nor  Roh.  (95)  a  not  in  L.  and  M.  and  Roh. 

(91)  el4l  in  L.  and  M.  and  Roh.  (96)  sa-son  in  L.  and  M.  and  Roh. 

by  what  fell  from  Lord  C.  J.  Wilmot,  in  delivering  judgment  in  the  case  of  Frogmorton, 
d.  Robinson  v.  Wharrey,  who  observed,  "  when  an  estate  is  limited  to  a  husband  and  wife, 
and  the  heirs  of  their  two  bodies,  the  word  'heirs'  is  a  word  of  limitation,  because  an  estate 
is  given  to  both  the  persons,  from  whose  bodies  the  heirs  are  to  issue.    But  when  it  is 

S'ven  to  one  only,  and  the  heirs  of  two  (as  to  the  wife  and  the  heirs  of  her  and  A.  B.)  there 
e  word  *  heirs'  is  a  word  of  purchase ;  for  no  estate  tail  can  be  made  to  one  only,  and  the 
heirs  of  the  body  of  that  person  and  another.  This  appears  from  Littleton,  sect.  352. 
according  to  the  true  reading  collected  from  the  original  editions.  The  common  editions 
make  the  estate  cypres,  therein  mentioned,  to  be,  to 'the  widow  and  Us  heirs  de  corps  sa 
baron  de  luy  engendres ,-  which  is  not  as  near  as  might  be  to  the  original  estate  intended,  if 
the  husband  had  lived ;  viz.  to  the  husband  and  wife,  and  the  heirs  of  their  two  bodies. 
But  the  original  edition  by  Lettou  and  Machlinia,  in  Littleton's  life-time,  and  the  Rohan 
edition,  which  is  the  next  C both  which  my  brother  Blackstone  has),  read  it  thus : — Its  heirs 
ds  Us  corps  de  son  baron  et  luy  engendres ,-  which  is  quite  consonant  to  the  original  estate ; 
and  this  estate,  to  the  widow  forlife,  and  the  heirs  of  the  body  of  her  husband  and  herself 
begotten,  Littleton,  in  the  same  section,  declares  not  to  be  an  estate-tail.  The  same  is  held 
in  Dyer,  99  ;  in  Lane  and  Pannel,  1  Rol.  Rep.  438,  and  in  Oossage  and  Taylor,  Style,  335. 
which,  from  a  manuscript  of  Lord  Hale,  in  possession  of  my  brother  Bathurst,  appears  to 
have  been  first  determined  in  Hil.  1651 ;  which  accounts  for  some  expressions  of  Lord 
C.  J.  Rolls,  in  StyU's  case,  which  was  m  T.  Pasch.  1659."    9  Bl.  Rep.  728.— [££] 
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fee,  there  the  feoffee  hath  time  during  his  life,  as  is  aforesaid,  because 

the  feoffor,  who  is  party  and  privy  to  the  condition,  is  to  take  the 

first  estate.    But  if  the  condition  were  to.  make  a  gift  in  tail  to  a  Seignior 

stranger,  the  remainder  to  the  feoffor  in  fee,  there  the  feoffee  ought  ou^ubhnL 

to  do  it  in  convenient  time,  for  that  the  stranger  is  not  privy  to  the  ^  aSI^ 

condition,  and  he  ought  to  have  the  profits  presently,  as  before  hath  aoeb') 

been  said. 

But  in  this  case,  if  the  feoffee  dieth  before  any  feoffment  made,     219  a. 
then  is  the  condition  broken,  because  he  made  not  the  estates,  &c.    (S**-*^) 
within  the  time  prescribed  by  the  law.     But  if  the  feoffment  be 
made  upon  condition,  that  the  feoffee  before  the  feast  of  St  Michael  »h  67>26%7 
the  Archangel  next  following  give  the  land  to  the  feoffor  and  to  his  sen*.  Wer* 
wife  in  tail,  ut  supra,  and  before  the  day  the  feoffee  dieth,  the  state  4%  LiST* 
of  the  heir  of  the  feoffee  shall  be  absolute,  because  a  certain  time  it/creS1*" 
is  limited  by  the  mutual  agreement  of  the  parties,  within  which  J§!S?gJJ 
time  the  condition  becometh  impossible  by  the  act  of  God,  as  hath 
been  said  before  (il);  and  therefore  it  is  necessary,  when  a  day  is  ^J^jjj^' 
limited,  to  add  to  the  condition,  that  the  feoffee  or  his  heirs  do  per-  **•.) 
form  the  condition;  but  when  no  time  is  limited,  then  the  feoffee  at  giRep.79a. 
his  peril  must  perform  the  condition  during  his  life  (although  there  *ReR30b') 
be  no  request  made),  or  else  the  feoffor  or  his  heirs  may  re-enter. 

•  And  here  is  to  be  observed  a  diversity  when  the  feoffee  dieth,     (63)* 
for  then  (as  hath  been  said)  the  condition  is  broken,  and  when  the    j319^*^ 
feoffor  dieth,  for  then  the  estate  is  to  be  made  as  near  the  intent  of  eojsi.  silg 
the  condition  as  may  be,  SKSX. 

2E4  5. 

u  To  the  w\fefor  term  of  life,  without  impeachment  of  waste" 
Here  it  appeareth,  that  this  estate  for  life  ought  to  be  without  im- 
peachment of  waste,  and  yet  if  the  wife  doth  accept  of  any  estate 
for  life  without  this  clause,  without  impeachment  of  waste,  it  is 
good,  because  the  state  for  life  is  the  substance  of  the  grant,  and  the  2H.  4. 6. 
privilege  to  be  without  impeachment  of  waste  is  collateral,  and  only  cJSSlii'p 
for  the  benefit  of  the  wife,  and  the  omission  of  it  only  for  the  benefit  »■*  »u  «- 
of  the  heir  (si).  ** 

Also,  if  the  wife  take  husband  before  request  made,  and  then  asid.«a 
they  make  request,  and  the  state  *is  made  to  the  husband  and  wife,  ^Jgant 
during  the  life  of  the  wife,  this  is  a  good  performance  of  the  condi-  f  gdf  )[£/•• 
tion,  albeit  the  estate  be  made  to  the  husband  and  wife,  where  Little-  ^L^ 
ton  saith  it  is  to  be  made  to  the  wife,  but  it  is  all  one  in  substance,  *■ 

seeing  that  the  limitation  is  during  the  life  of  the  wife. 

And  it  is  to  be  observed,  that,  after  the  decease  of  the  husband,  (4iup.©a.) 
the  state  is  not  to  be  made  to  the  wife  and  the  heirs  of  her  body  by 
her  late  husband  engendered,  and  so  to  have  an  estate  of  inheritance, 
as  she  should  have  had  by  survivor,  if  the  estate  had  been  made 

(a  1)  See  206  a.  ante,  p.  99  n.  (m)— [Ed.] 

(si)  And  the  omission  of  the  privilege  of  beinp  without  impeachment  of  waste,  shall 
not  giva  the  heir  of  the  feoffor,  for  whose  benefit  it  was  omitted,  a  re-entry,  which  would 
'    t  the  estate  of  the  wife.    Hawk.  Abr.  307.    9  Co.  82  a—[J5rf.] 
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according  to  the  condition,  but  only  an  estate  for  life  without  im- 
peachment of  waste,  &c.  for  that  by  the  authority  of  Littleton  is 
not  so  near  the  intent  of  the  condition  as  the  case  tjiat  Littleton 
putteth.  But  I  will  search  no  further  into  this  case,  but  leave  it  to 
the  learned  and  judicious  reader. 

<Aaiei»b.        Note  here,  admit  that  there  were  two  issues  in  tail,  the  remainder 

a)     shall  presently  vest  only  in  the  eldest,  and  yet  if  he  dieth  without 

issue,  it  shall  per  formam  cloni  vest  in  the  youngest,  as  hath  been 

(64)*      said  in  the  Chapter  of  Estates  *Tail  (t  1):  and  so  it  is  tacite  proved 

here,  fbr  otherwise  the  condition  (if  there  were  two  issues)  could 

not  be  performed. 


LITTLSTO*. 


ALSO,  in  this  case,  if  the  husband  and  wife  have  issue,  and 
[Sect.353.  die  before  the  gift  in  tail  made  to  them,fyc.  then  the  feoffee  might 
320  *0  to  make  an  estate  to  the  issue,  and  to  the  heirs  of  the  body  of  his 
father  and  his  mother  begotten,  and  for  default  of  such  issue,  $c. 
the  remainder  to  the  right  heirs  qf  the  husband,  fyc.  And  the 
,  same  law  is  in  other  like  cases :  and  if  such  a  feoffee  will  not 
make  such  estate,  fyc.  when  lie  is  reasonably  required  by  them 
which  ought  to  have  the  state,  by  force  of  the  condition,  fyc.  then 
may  t fie  feoffor  or  his  heirs  enter  (97). 

320  a.         Note,  here  it  appeareth,  that  the  feoffee  hath  time  during  his  life 

«Rep.78b.    to  make  the  estate,  unless  he  be  reasonably  required  by  them  that 

(pMt, 292b.    are  to  take  the  estate.     This  is  to  be  intended  of  parties  or  privies, 

«8b!>  Anca'  ana*  not  of  mere  strangers,  for  there  (as  hath  been  said)  the  state 

must  be  made  in  convenient  time. 

And  concerning  the  request,  it  is  to  be  known,  that  when  the  re- 
quest is  made,  the  party  or  privy  must  request  the  feoffee  at  a  time 
certain  to  be  upon  the  land,  and  to  make  the  state  according  to  the 
condition,  for  seeing  no  time  certain  is  prescribed  for  the  making  of 
<9iup.»*.)  the  gtate,  and  it  is  uncertain  when  the  request  shall  be  made,  such 
request  and  notice  must  be  made,  as  hath  been  said  before  in  this 
chapter.  And  of  this  section,  with  the  fyc.  there  needeth  not,  upon 
that  which  hath  been  said,  any  further  explication. 

219  b.  ^*  fofeoff  B.  upon  condition  that  B.  shall  mak^an  estate  in  frank- 
<Anu,2ibo  marriage  to  C.  with  one  such  as  is  the  daughter  of  the  feoffor;  in 
this  case  he  cannot  make  an  estate  in  frank-marriage,  because  the 
estate  must  move  from  the  feoffee,  and  the  daughter  is  not  of  his 
blood,  but  yet  he  must  make  an  estate  to  them  for  their  lives,  for 
this  is  as  near  the  condition  as  he  can.  And  so  it  is  if  the  condition 
be,  to  make  to  A.  (which  is  a  mere  layman)  an  estate  in  frankal- 

f65^«     mo*8n>  yet  must  ^  *make  an  estate  to  him  for  his  life,  for  the  rea- 

*    '       son  here  yielded  by  Littleton. 

(97)  &&  added  in  L.  and  M.  and  Roh. 
jCt  1)  See  26  b.  ante,  vol.  1.  p.  545.  and  die  note  there;  and  Dougl.  488  n. — [.firfj 
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ALSO,  if  a  feoffment  he  made  upon  condition,  that  if  the  unum. 
feoffee  (98)  shall  rt-ii\f toff  many  men>  to  have  and  to  hold  to  them  [Sect.  364. 
and  to  their  heirs  for  ever,  and  all  they  which  ought  to  have  estate    220  b,l 
die  before  any  estate  made  to  them,  then  might  the  feoffee  to  make 
estate  to  the  heir  of  him  which  survives  of  them,  to  have  and  to 
hold  to  him  and  to  the  heirs  of  him  which  surviveth  (99)  (100). 

By  the  re-feoflment  it  is  implied  to  be  made  to  the  feoffors,  for  a     29°  b. 
feoffment  over  to  strangers  cannot  be  said  a  re-feoffment,  and  if  the  OTep,7a,> 
feoffment  should  be  made  over  to  strangers  only,  then,  as  hath  been 
often  said,  it  must  be  made  in  convenient  time. 

"  To  the  heir  of  him  which  survives,  to  have  and  to  hold  to  him 
and  to  the  heirs  of  him  which  surviveth."  Hereupon  questions 
have  been  made,  wherefore  the  habendum  is  not  to  the  heirs  of  the 
heir,. and  for  what  reason  it  is  by  Littleton  limited  to  the  heirs  of 
the  survivor.  And  the  cause  is,  for  that  if  it  were  made  to  the 
heirs  of  the  heir,  then  some  persons  by  possibility  should  be  inheri- 
table to  the  land,  which  should  not  have  inherited  if  the  estate  had 
been  made  to  the  survivor  and  his  heirs,  and  consequently  the  con- 
dition broken. 

For  example,  if  the  survivor  took  to  wife  Alice  Fairfield,  in  this  (Pm.  12a.) 
case,  if  the  limitation  were  to  the  son  and  his  heirs,  then  if  the  son 
should  die  without  heirs  of  his  father,  the  blood  of  the  Fairfields 
(being  the  blood  of  his  mother)  "should  inherit     But  if  the  limita-     (66)* 
tion  be  to  the  right  heirs  of  the  father,  then  should  not  the  blood  of 
the  Fairfields  by  any  possibility  inherit,  for  then  it  is  much  as  if  the 
state  had  been  made  to  the  survivor  and  his  heirs :   and  therefore 
these  words  (and  to  the  heirs  of  him  which  surviveth),  which  many 
have  thought  superfluous,  are  very  material.     Note  well  this  kind  of  via.  tea.  4. 
fee-simple,  for  it  is  worthy  the  observation:  but  sufficient  hath  been 
said  to  open  the  meaning  of  Littleton,  and  therefore  I  will  dive  no 
deeper  into  this  point,  but  leave  it  to  the  further  consideration  of  the 
learned  reader  (u  1). 

ALSO,  in  the  case  of  feoffment  in  mortgage,  if  the  feoffor  lriutox. 
payethto  the  feoffee  a  horse,  or  a  cup  of  silver,  or  a  ring  of  gold,  ^^V\' 
or  any  such  other*  thing,  in  full  satisfaction  of  the  money,  and  ^  coJ^n 

J  18)  re<nfeoffera^^feoffera,  L.  and  M.    n.  56.    Obligation  on  condition  to  enfeoff  B. 
fioh.  and  C.  and  their  heirs  before  such  a  day, 

(99)  &c  added  in  L.  and  M.  and  Ron.         and  before  the  day  B.  dies,  the  obligation 

(100)  "  See  whether  there  is  a  difference  is  discharged.  Sir  Ant,  Brown's  case.  Bnt 
between  an  obligation  and  feoffment  with  this  case  was  denied  by  the  whole  court, 
condition  to  xe-infeoff. — Obligation  on  con-  T.  40  El.  C.  B.  C.  C.  n.  16.  Obligation 
ditton  to  give  to  the  baron  and  feme  and  the  with  condition  that  the  obligor  or  his  heirs 
heirs  of  the  body  of  the  feme  before  a  certain  should  enfeoff  the  obligee  and  his  heirs  be- 
day ;  and  before  the  day  the  feme  dies.  The  fore  a  certain  day ; — before  the  day  the  ob- 
eomt  was  divided  whether  he  ought  to  make  ligee  dies:  it  was  ruled  that  he  should 
it  ty  pre*,  in  8  Jac.  B.  R.  Rot.  303.  Boger  enfeoff  the  heir.  T.  40  El.  O.  B.  Hone  r. 
and  Smdamort.  T.  37 P.  4  E.  6.  Bendl.  May,  C.  C.  n.  16."— Lord  Hale's  MSS. 

(u  1)  See  post,  Chap.  39.  Of  Title  by  Descent— [Ea\] 
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for  payment  the  other  receiveth  it,  this  is  good  enough,  and  as  strong  as  if  he 
muSca  offt*  had  received  the  sum  of  money,  though  the  horse  or  the  other  thing 
XiaSffi-  were  n0*  °f  ^  *wentieth  part  of  the  value  of  the  sum  of  money, 
dlS  because  that  the  other  hath  accepted  it  in  full  satisfaction  (101). 

213  a.  Nola,  in  satisfaction  and  in  full  satisfaction  is  all  one. 

212  b..         Hereupon  are  many  diversities  worthy  of  observation. 

(Dyerl.) 

But  not*  con-  First,  there  is  a  diversity,  when  the  condition  is  for  payment  of 
3iL7!  4b.  money ;  and  when  for  the  delivery  of  a  horse,  a  robe,  a  ring,  or  the 
1UL7.  acUi.  like:  for  where  it  is  for  payment  of  money,  there  if  the  feoffee  or 
me-4- ££•  obligee  accept  a  horse,  &c.  in  satisfaction,  this  is  good:  but  if  the 
22 e!  4.  ml  condition  were  for  the  delivery  of  a  horse,  or  robe,  there,  albeit  the 
Ltb.9.'foi.78.  obligee  or  feoffee  accept  money  or  any  other  thing  for  the  horse,  &c. 
22?oW  it  *8  no  performance  of  the  condition.  The  like  law  is,  if  the  con- 
ataa }  12  dition  De  to  acknowledge  a  recognizance  of  twenty  pounds,  &c.  if 

the  obligee  or  feoffee  accept  twenty  pounds  in  satisfaction  of  the  con- 
gj^j  dition,  it  is  not  sufficient  in  law,  (*)  but,  notwithstanding  such  accep- 
pra.'  (fm,    tance,  the  condition  is  broken.     And  so  it  is  of  all  other  collateral 

conditions,  though  the  obligee  or  feoffee  himself  accept  it  ( w  1 ). 

(67)«  *Secondly,  in  case  when  the  condition  is  for  payment  of  money, 

MndSSonui0  tnere  *s  a  diversity  when  the  money  is  to  be  paid  to  the  party,  and 

to  be  per-       when  to  a  stranger;  for  when  it  is  to  be  paid  to  a  stranger,  there, 

•traSw?  *    *f  the  stranger  accept  a  horse  or  any  collateral  thing  in  satisfaction 

36HH.'a!fiter'  °f  tne  money,  it  is  no  performance  of  the  condition,  because  the 

Snteaao8b.)  cond'ti°n  m  that  case  w  strictly  to  be  performed.     But  if  the 

condition  be,  that  a  stranger  shall  pay  to  the  obligee  or  feoffee  a  sum 

of  money,  there  the  obligee  or  feoffee  may  receive  a  horse,  &c.  in 

satisfaction. 

Acceptance  Thirdly,  where  the  condition  is  for  payment  of  twenty  pounds, 
Jtthe  SayX  the  obligor  or  feoffor  cannot  at  the  time  appointed  pay  a  lesser  sum 
Gfc^Suir.  i»  satisfaction  of  the  whole,  because  it  is  apparent  that  a  lesser  sum 
naneva  of  money  cannot  be  a  satisfaction  of  a  greater.  But  if  the  obligee 
seem  as  to  or  feoffee  do  at  the  day  receive  part,  and  thereof  make  an  acquit- 
SSice^  tance  under  his  seal  in  full  satisfaction  of  the  whole,  it  is  sufficient, 
»£&.  m.  ty  reason  the  deed  amounteth  to  an  acquittance  of  the  whole.  If 
(SM^Po*.  the  obligor  or  lessor  pay  a  lesser  sum  either  before  the  day,  or  at 
wbe*°t?2  anotner  P'ace  than  is  limited  by  the  condition,  and  the  obligee  or 
paid  wS  ac  feoffee  receiveth  it,  this  is  a  good  satisfaction. 

eepted  before 
the  day. 

30E.&23.  Fourthly,  not  only  things  in  possession  may  be  given  in  satisfac- 
(Hob.68,69.)  tion,  (whereof  Littleton  putteth  his  case),  but  also  if  the  obligee  or 

(101)  &c.  added  in  L.  and  M.  and  Ron. 

(w  1)  The  reason  assigned,  [RoL  Rep.  296.]  why  a  collateral  thing  cannot  be  satisfied 
with  money,  or  other  collateral  thing,  is,  because  the  collateral  thing  is  not  due*  and  so  no 
contract  can  be  made  of  it  till  the  day  of  payment;  and  the  reason,  why  money  may  be 
satisfied  by  other  collateral  thing,  is,  because  it  is  of  a  certain  value.    5  Vin.  Abr.  255. 
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feoffee  accept  a  statute  or  a  bond  in  satisfaction  of  the  money,  it  is  a 
good  satisfaction. 

If  the  obligor  or  feoffor  be  bound  by  condition  to  pay  an  hundred  HRiltjL 
marks  at  a  certain  day,  and  at  the  day  the  'parties  do  account  to-  SrS.  a£ 
gether,  and  for  that  the  feoffee  or  obligee  did  owe  twenty  pound  to  W  ok>  ' 
the  obligor  or  feoffor,  that  sum  is  allowed,  and  the  residue  of  the  5i2p.ii7.) 
hundred  marks  paid,  this  is  a  good  satisfaction,  and  yet  the  twenty  J&  !"» 
pound  was  a  chose  in  action,  and  no  payment  was  made  thereof,  but  ^aa  i7k 
by  way  of  retainer  or  discharge  (x  1).  *2l3a. 

•Note,  albeit  a  convenient  time  before  sun-set  be  the  last  time     (68)* 
given  to  the  feoffor  to  tender,  yet  if  he  tender  it  to  the  person  of  the     906  b. 
mortgagee  at  any  time  of  the  day  of  payment,  and  he  refuseth  it,  SSllu^lf- 
the  condition  is  saved  for  that  time.  sclent' 


discharge. 

vid.0Dct.aa. 

0Rop.  114.) 

909  a. 


"If  the  executors  of  the  feoffor  tender  the  money  to  thefeoffee9 
4*c.  if  the  feoffee  refuse  it9  the  heirs  of  the  feoffor  may  enter,  tyc" 
Neta,  a  tender  by  die  executors  or  administrators,  and  a  refusal,  doth 
give  the  heir  of  the  feoffor  a  title  of  entry.  And  here  by  this  fyc* 
is  a  diversity  implied,  when  a  tender  and  refusal  shall  give  a  third 
person  title  of  entry/ 

If  a  man  be  bound  to  A.  in  an  obligation  with  condition  to  infeoff  Secu-  whan 
B.  (who  is  a  mere  stranger)  before  a  day,  the  obligor  doth  offer  to  {^gJ^JJjj!" 
infeoff  B.  and  he  refuseth,  the  obligation  is  forfeit,  for  the  obligor  formed  to  * 
hath  taken  upon  him  to  infeoff  him,  and  his  refusal  cannot  satisfy  SS^ife.17. 
the  condition,  because  no  feoffment  is  made;  but  if  the  feoffment  had  ml'<l£z. 
been  by  the  condition  to  be  made  to  the  obligee,  or  to  any  other  for  a&iia6, 
his  benefit  or  behoof,  a  tender  and  refusal  shall  save  the  bond,  2f"$|[y 
because  he  himself  upon  the  matter  is  the  cause  wherefore  the  con-  29.  m  7.17. 
dition  could  not  be  performed,  and  therefore  shall  not  give  himself  asaaDfer. 
cause  of  action.    But  if  A.  be  bound  to  B.,  with  condition  that  C,  S^sa6' 
shall  infeoff  D.,  in  this  case  if  C.  tender,  and  D.  refuse,  the  obliga-  JjJJ^Jii— 
tion  is  saved,  for  the  obligor  himself  undertaketh  to  do  no  act,  but  a.  lkoi. 
that  a  stranger  shall  infeoff  a  stranger.    And  it  is  holden  in  books  Fbo.su  a. 
(e)  that  in  this  case  it  shall  be  intended,  that  the  feoffment  should  be  £>  srI**^.- 
made  for  the  benefit  of  the  obligee.     Some  to  reconcile  the  books  J~4uW-tt" 
seem  to  make  a  difference  between  an  express  refusal  of  the  stran- 
ger, and  a  readiness  of  the  obligor  at  the  day  and  place  to  make 
performance,  and  the  absence  of  the  stranger:  but  that  can  make  no 
difference.     I  take  it  rather  to  be  the  error  of  the  reporter,  and  the 
records  themselves  are  necessary  to  be  seen;  for  the  law  herein  is, 
as  it  hath  been  before  declared. 

If  I.  infeoff  one  in  fee  upon  condition  to  infeoff  I.  S.  and  his  heirs,  &H.6.&. 
the  feoffee  tenders  the  feoffment  to  I.  S.  and  he  *refuseth  it,  the     W 


(x  1)  So  where  A.  gave  B.  a  bond  to  secure  an  annuity,  and  before  any  payment  became 
due  A.  lent  B.  a  sum  of  money;  on  whioh  it  was  agreed,  that  B.  should  retain  the  pay- 
ments of  the  annuity  as  they  became  due,  till  that  sum  was  discharged ;  and  then  B. 
became  a  bankrupt :  the  agreement  to  retain  was  held  a  good  plea  to  an  action  on  the  bond 
by  B.'s  assignees  for  the  payments  accruing  after  the  bankruptcy,  being  equivalent  to  a 
plea  of  joM  ad  diem.    Sturdy  ▼.  Jrnaud,  3  T.  R.  599.— [Ed.] 
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ciH«p.69.  feoffor  may  re-enter,  for,  by  the  express  intent  of  the  condition,  the 
ia0  liSp. .  feoffee  should  not  have  and  retain  any  benefit  or  estate  in  the  land, 
i33k)  but  is,  as  it  were,  an  instrument  to  convey  over  the  land. 

2E.4.  Entrfe      But  in  that  case,  if  the  condition  were  to  make  a  gift  in  tail  to  I. 

con«826-  S.  and  he  refuseth  it,  and  a  tender  and  refusal  is  made,  there  the 
feoffor  shall  not  re-enter,  for  that  it  was  intended  that  the  feoffee 
should  have  an  estate  in  the  land.  And  so  it  is  if  a  feoffment  be 
made  upon  condition,  that  the  feoffee  shall  grant  a  rent-charge  to  a 
stranger,  if  the  feoffee  tender  the  grant  and  he  refuseth,  the  feoffor 
shall  not  re-enter,  because  the  feoffee  was  to  retain  the  land ;  which 
points  are  worthy  of  due  observation. 

Here,  in  the  case  of  Littleton,  when  the  executors  make  the  ten- 
der, and  the  feoffee  refuseth,  albeit  the  heir  be  a  third  person,  yet  is 
he  no  stranger,  but  he  and  the  executors  also  are  privies  in  law. 

211  a.  Tender,  is  a  word  common  both  to  the  English  and  French,  in 
wj»^n»ney  Latin  offerre ;  and  in  that  sense,  and  with  that  Latin  word,  it  is 
derad,uid  always  used  in  the  common  law.  Vide  Sect  514,  the  tender  of  the 
(2R43.&4.)  half  mark.     And  before,  Sect  333,  334,  337. 

307  a.         "Money,  moneta,  legalis  moneta  Anglix"  lawful  money  of 

m^widii  England,  either  in  gold  or  silver,  is  of  two  sorts,  viz.  the  English 

cwe^ Ub.9.    money  coined  by  the  king's  *authority,  or  foreign  coin  by  procla- 

gkefk  114.    mation  made  current  within  the  realm.     Coyne,  curia  dicitur  A 

tuSl'llJi"'  cudendo,  of  coining  of  money.     In  French  coine  signifieth  a  corner, 

7*l  3 in*,    because  in  ancient  times  money  was  square  with  corners,  as  it  is 

•207  b.    in  some  countries  at  this  day.    Some  say  that  coine  dicitur  h  «***, 

id  est  communis,  qudd  sit  omnibus  rebus  communis.    Moneta 

dicitur  it  momendo,  not  only  because  he,  that  hath  it,  is  to  be  warned 

providently  to  use  it,  but  also  because,  nota  ilia  de  authore  et 

Ar&utoi,      valore  admonet.     Pecunia  dicitur  &  pecu,  beasts ;  omnes  enirn 

ccro  Car  w.  ve^eru7n  divitise  in  animalibus  consistebant ;  and  it  appeareth, 

Trow  and    that  in  Homer's  time  there  was  no  money,  but  exchange  of  cattle, 

Conversion      «        /      «■  \ 
lies  for  &C.  (Y  1). 

money  out  of 

(t1)  The  coining  of  money  is  in  all  states  the  act  of  the  sovereign  power,  that  its  value 
may  he  known  on  inspection.  And  with  regard  to  coinage  in  general,  there  are  three 
things  to  he  considered  therein ;  the  materials,  the  impression,  and  the  denomination.  With 
respect  to  the  materials,  Lord  Coke,  in  another  work  (2  Inst.  577.),  lays  it  down,  that  the 
money  of  England  must  either  he  of  gold  or  silver :  and  none  other  was  ever  issued  by  the 
royal  authority  till  the  year  1672,  when  copper  farthings  and  halfpence  were  coined  by 
Charles  the  Second,  and  ordered  by  proclamation  to  be  current  in  ail  payments,  under  the 
value  of  sixpence,  and  not  otherwise.  As  to#tbe  impression,  the  stamping  thereof  is  also 
the  prerogative  of  the  crown ;  for  though  divers  bishops  and  monasteries  had  formerly  the 
privilege  of  coining  money,  yet  this  was  usually  done  by  special  grant  from  the  king,  or 
by  prescription,  which  supposes  one.  1  Hal.  P.  C.  191.  The  denomination,  or  the  value 
for  which  the  coin  is  to  pass  current,  is  likewise  in  the  breast  of  the  king;  and  if  any 
unusual  pieces  are  coined,  that  value  must  be  ascertained  by  proclamation.  In  order  to  fix 
the  value,  the  weight  and  the  fineness  of  the  metal  are  to  be  taken  into  consideration 
together.  When  a  given  weight  of  gold  or  silver  is  of  a  given  fineness,  it  is  then  of  the* 
true  standard,  and  called  esterling  or  sterling  metal ;  a  name  for  which  there  are  varioa* 
reasons  given,  but  none  of  them  entirely  satisfactory.  See  Spelm.  Gloss.  203.  Dufresne^ 
3. 165.    The  most  plausible  opinion  seems  to  be  that  adopted  by  these  two  etymologists^ 
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*  Nummus,  m  t*  w^,  jroa  &#e  ./?/,  non  natura.    Vide  (*)     (70)* 
the  statute  of  9  H.  5,  of  the  noble,  half  noble,  and  farthing  of  gold,  g^K^ 
which  is  the  fourth  part  of  a  noble,  and  that  is  twenty  pence.  $">•  Bit. 

*  And  it  is  to  be  observed  also,  that  the  feoffee  may  tender  any  207  b. 
money  that  is  current  within  the  realm,  albeit  it  be  foreign  coin,  so  (71)* 
as  it  be  current  by  act  of  parliament,  or  by  the  king's  proclamation 

(z  1),  as  hath  been  said  (102). 

The  feoffee  may  tender  the  money  in  purses  or  bags,  without  show-     208  a. 
ing  or  telling  the  same,  for  he  doth  that  which  he  ought,  viz.  to  bring 
the  money  in  purses  or  bags,  which  is  the  usual  manner  to  carry 
money  in,  and  then  it  is  the  part  of  the  party  that  is  to  receive  it,  to 
put  it  out  and  tell  it  (a  2). 

(108)  And  if,  at  the  time  of  the  feoffment,  a  base  alloy  is  established  by  proclamation, 
a  purer  or  more  weighty  money  were  cur-  a  tender  of  the  sum  in  that  coin  is  good, 
rent,  and  before  the  day  of  payment  coin  of    Day.  Rep.  18.— [iV&fc  to  the  Wth  edition,] 

that  the  name  was  derived  from  the  Esterttngs,  or  fiasterlings,  as  those  Saxons  were 
anciently  called,  who  inhabited  the  district  of  Germany,  now  occupied  by  the  Hans  towns 
and  their  appendages :  the  earliest  traders  in  modern  Europe.  Of  this  sterling  metal  all 
the  coin  of  the  kingdom  must  be  made,  by  stat.  25  E.  3.  c.  13.  This  standard  has  been 
frequently  varied  in  former  times,  but  has  for  many  years  past  been  thus  settled :— The 
pound  troy  of  gold,  consisting  of  twenty-two  carats  (or  24th  parts}  fine,  and  two  of  alloy, 
is  divided  into  forty-four  guineas  and  a  half  of  the  present  value  or  21*.  each.  See  Folkes 
on  Coins.  And  according  to  the  late  act  (56  Geo.  3.  c.  68.),  regulating  the  new  silver 
coinage,  the  pound  troy  of  silver,  consisting  of  eleven  ounces  and  two  pennyweights  fine, 
and  eighteen  pennyweights  alloy,  is  divided  into  sixty-six  shillings.  The  guinea  took  its 
denomination  from  the  gold,  whereof  the  first  was  struck,  beingr  brought  from  that  part  of 
Africa  called  Guinea .-  for  which  reason  it  likewise  bore  the  impression  of  an  elephant. 
This  coin  was  first  struck  at  the  value  of  twenty  shillings ;  by  the  scarcity  of  gold  it  was 
afterwards  advanced  to  twenty-one  shillings  and  sixpence :  and  anno  3  Geo.  1.  it  was  valued 
at  twenty-one  shillings,  at  which  rate  it  now  passes. 

By  a  proclamation  dated  the  1st  July,  1817,  it  was  ordered,  that  the  new  gold  coin 
called  sovereigns  shall  pass  current  at  the  value  of  twenty  shillings ;  each  sovereign  con- 
taining 5  pennyweights,  3  grains,  and  T\7A°T  parts  of  a  grain  of  standard  gold. 

Another  proclamation  of  the  same  date  airects,  that  no  pieces  of  gold  coin,  more  deficient 
in  weight  than  the  rates  specified  in  the  table  following,  shall  pass  current,  viz. 
Guineas,  '         5  pennyweights,    8  grains, 

Half  do.  2  do.  16    do. 

Quarter  do.  1  do.  8    do. 

And  that  the  seven-shilling  gold  pieces,  and  the  gold  pieces,  called  sovereigns,  or  twenty- 
shilling  pieces,  more  deficient  in  weight  than  the  rates  hereafter  specified,  viz. 
Seven-Shilling  Pieces,  1  pennyweight,  18  grains, 

Sovereigns,  or  20*.  Pieces,  5  do.  2*  do. 

shall  not  pass  as  current  and  lawful  money. 

A  subsequent  proclamation,  dated  the  10th  October,  1817,  orders  that  the  new  coinage 
of  half  sovereigns,  or  ten-shilling  pieces,  shall  pass  as  current  and  lawful  money,  if  not 
weighing  less  than  2  pennyweights,  13}  grains,  and  ^^th  parts  of  a  grain. 

Gold  coin  isMeclared  by  the  above-mentioned  statute  to  be  the  only  legal  tender  without 
any  limitation  of  amount;  and  no  tender  of  silver  coin  is  legal  beyond  forty  shillings. 
-[Ed.] 

(a  1)  There  is  at  this  time  no  such  legitimated  money,  Portugal  coin  being  only  current 
by  private  consent,  so  that  any  one  who  pleases  may  refuse  to  take  it  in  payment.-— [J5tf.] 

(a  2)  It  also  behoves  the  mortgagee  to  inspect  the  goodness  of  the  money ;  for  if  there 
is  any  bad  money  in  the  bags,  and  the  mortgagee  accepts  it,  the  mortgagor  is  not  bound  to 
rhange  it.  5  Co.  115.  Vin.  Abr.  Tender  (E).  On  the  other  side,  the  mortgagor,  if  the 
condition  be  (as  it  usually  is)  to  pay  lawful  money  of  Great  Britain,  must  procure  the 
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uTfurar.  AND  be  it  remembered  that  in  such  case,  where  such  tender  of 

tj*??-3*5'  the  money  is  made,  c>c.  (here  it  is  implied  at  the  due  time  and  place 

on  tender  according  to  the  condition)  and  the  feoffee  refuse  io  receive  it,  by 

£?£«!?{•  which  the  feoffor  or  his  heirs  enter,  $c.  (viz.  into  the  lands  or  tjne- 

J2J"***  ments)  then  the  feoffee  hath  no  remedy  by  the  common  law  to 

[Coke,  have  this  money,  because  it  shall  be  accounted  his  own  folly  that 

207  a.]  he  refused  the  money,  when  a  lawful  tender  of  it  was  made  unto 

307  a.  And  the  reason  is,  because  the  money  is  collateral  to  the  land,  and 
ilL \bl     *e  feoffee  hath  no  remedy  therefore. 

SIAm.  32. 

smu  in  the  If  an  obligation  of  an  hundred  pound  be  made  with  the  condition 
c?£?  aS!*  for  the  payment  of  fifty  pound  at  a  day,  and  at  the  day  the  obligor 
vtafiS&S"  tender  the  money,  and  the  obligee  refuseth  the  same,  yet,  in  action 
~ulFt  &  °f  debt  uP°n  the  oWigation,  if  the  defendant  plead  the  tender  and 
«e.  a.  6.  refusal,  he  must  also  plead  that  he  is  yet  ready  to  pay  the  money, 
h.  Peytoi't  and  tender  the  same  in  court  But  if  the  plaintiff  will  not  then  re- 
SSrJB?*01'  ceive  it,  but  take  issue  upon  the  tender,  and  the  same  be  found 
SlTeonu)     again8*  Wm>  ne  hath  lost  the  money  for  ever. 

If  a  man  be  bound  in  200  quarters  of  wheat  for  delivery  of  a 

100  quarters,  if  the  obligor  tender  at  the  day  a  100  quarters,  &c.  he 

shall  not  plead  uncore  prist,  because  albeit  it  be  parcel  of  the  con* 

dition,  yet  they  be  bona  peritura,  and  it  is  a  charge  for  the  obligor 

'  uuam.».    to  keep  them.    And  the  reason  wherefore  in  the  case  of  the  obliga- 

whole  ram  in  cash,  however  inconvenient  it  may  be ;  for  bank  notes  if  objected  to  are  not 
a  legal  tender.  Origby  v.  Goto,  2  Boe.  &  P.  526.  Bnt  where  such  notes  have  bees 
offered  in  payment,  and  no  objection  has  been  made  on  that  account,  it  has  been  considered 
to  be  a  good  tender.  Wright  v.  Reea%  3  T.  R.  654.  And  it  seems  that  a  court  of  equity 
would  consider  a  tender  of  mortgage  money  in  bank  notes,  during  a  restriction  as  to  the 
issue  of  money  in  specie,  a  sufficient  tender.    See  Bidduiph  v.  St.  X&n,  2  Sen.  &  Lef.  534. 

With  regard  to  what  shall  be  a  good  tender,  it  is  not  necessary  to  prove  the  actual  pro- 
duction of  the  money  in  monies  numbered ;  it  will  be  sufficient  to  snow  that  the  person 
making  the  tender  was  in  a  present  condition  to  substantiate  his  offer,  and  that  the  other 
party  dispensed  with  the  production  of  the  money :  but  there  must  be  either  an  actual  offer 
of  the  money  produced,  or  the  production  of  it  must  be  dispensed  with  by  the  express 
declaration  or  equivalent  act  of  the  creditor/  Thomas  v.  Evan*,  10  East,  101.  Et  vid. 
Read  v.  Goldring,  2  Maul.  &  S.  86.  So  if  a  debtor  tenders  a  larger  sum  than  is  due  and 
asks  change,  this  will  be  a  good  tender  if  the  creditor  does  not  object  to  it  on  that  account, 
but  only  demands  a  larger  sum.  Peake,  N.  P.  C.  88.  Et  vid.  Wade's  case,  5  Co.  115  a. 
But  it  has  been  held,  that  it  is  not  a  good  tender  of  a  fractional  sum,  for  the  debtor  to  offer 
the  creditor  a  bank-note  to  a  larger  amount,  and  to  desire  him  to  take  out  of  that  the  sum  to 
be  paid.  Betterbte  v.  Davis,  3  Camp.  70.  Robinson  v.  Cook,  6  Taunt  336.  An  offer  to 
pay  a  sum  of  money  with  a  condition  that  it  shall  be  accepted  as  the  whole  balance  due, 
when  a  larger  sum  is  claimed,  does  not  amount  to  a  legal  tender  of  the  sum  offered  to  be 
paid.  Evans  v.  JudJdns,  4  Camp.  156.  But  a  tender  of  money  to  an  agent,  authorized  to 
receive  payment,  is  a  good  tender  to  the  creditor  himself.  Goodtond  v.  Bfcwitt,  1  Camp. 
477.     Et  vid.  Moffatt  s.  Parsons,  5  Taunt.  307.    1  Marsh.  55 [Ed.] 

(a  2)  It  appears  here  that  a  condition  may  be  excused  by  the  default  of  the  person  to 
whom  it  is  to  be  performed,  viz.  by  tender  and  refusal.  It  is  also  excused,  1st.  By  his  ab- 
sence, in  those  cases  where  his  presence  is  necessary  for  the  performance  of  the  condition ; 
2dly,by  his  obstructing  or  preventing  the  performance;  3d, by  his  neglecting  to  do  the  first 
act,  if  it  is  incumbent  on  him  to  perform  it  (  Wahrond  v.  Hill,  Hut.  48.  Duke  of  SL  Mans  v. 
Shore,  I  H.  Bl.  270.  Heard  v.  Wadkam,  2  East,  619.  2  Cru.  Dig.  42.  1  Rol.  Abr.  457. 
458.) ;  and  4th,  by  his  not  giving  notice  in  those  cases  where  notice  is  necessary.  See  3 
Com.  Dig.  117.  Condition  (l  6).  See  1  Rol.  Abr.  463,  467,  468.— \fia\\ 
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tion  the  sum  mentioned  in  the  condition  is  not  lost  by  the  tender  and 
refusal,  is  not  only  for  that  it  is  a  duty  and  parcel  of  the  obligation, 
and  therefore  is  not  lost  by  the  tender  and  refusal,  but  also  for  that 
thqytbligee  hath  remedy  by  law  for  the  same*  And  in  this  case, 
Hberata  pecunia  non  liberat  offerentem. 

But  if  a  man  make  a  single  bond,  or  knowledge  a  statute  or  re-  PJfTjk4** 
cognizance,  and  afterwards  made  a  defeasance 'for  the  payment  of  a  saiar'niar 
leaser  sum  at  a  day,  if  the  obligor  or  conusor  tender  the  lesser  sum  as?"  w&it 
at  the  day,  and  the  obligee  or  conusee  refuseth  it,  he  shall  never  have  u^vl*. 
any  remedy  by  law  to  recover  it,  because  it  is  no  parcel  of  the  sum  f^tf-^ 
contained  in  the  "obligation,  statute,  or  recognizance,  being  contained  »  h-  6. 26. 
in  the  defeasance  made  at  the  time  or  after  the  obligation,  statute,  or  IS  a  7.  Va. 
recognizance.     And  in  this  case  in  pleading  of  the  tender  and  refusal  Je?*1*  * 
the  party  shall  not  be  driven  to  plead,  that  he  is  yet  ready  to  pay  ^'J/J; 
the  same  or  to  tender  it  in  court:  neither  hath  the  obligee  or  conu-  22U.6.&. 
see  any  remedy  by  law  to  recover  the  sum  contained  in  the  defea-  S^n!-" 
sance.     (f)  And  so  it  is  if  a  man  make  an  obligation  of  100  pound  % \\ %. 
with  condition  for  the  delivery  of  corn,  or  timber,  &c  or  for  the  per-     (73)# 
formance  of  an  arbitrement  or  the  doing  of  any  act,  &c.     This  is  tfpS??*7 
collateral  to  the  obligation,  that  is  to  say,  is  not  parcel  of  it,  and  ™£  ^uSL 
therefore  a  tender  and  refusal  is  a  perpetual  bar  (c  2)  (1).  g  J1,^4* 

IK.  4.    17  E. 
4,  3.  PI.  Com.  Fogaue'i  case,  fol.  6.    (Moore  ft,  37.    Post.  236b. 

But  if  a  man  be  bound  to  make  a  feoffment  in  fee  to  the  obligee, 
and  he  make  a  lease  and  a  release  to  him  and  his  heirs,  albeit  this  be 
a  collateral  condition,  yet  it  is  well  performed,  because  this  amounts 
in  law  to  a  feoffment  (a  2)  (2). 

(c  3)  Ace.  3  Rol.  Abr.  523.    Cro.  Eliz.  755.     1  Show.  129 — [J5M.] 

[(1)  In  the  10th,  11th,  and  12th  editions,  there  is,  in  the  margin,  a  reference  to  3  Cro. 
755 ;  bat  there  is  no  such  page  in  that  volume  of  Croke.  Most  probably  it  is  misprinted 
for  1  Cro.  755.  Cotton  *.  Clifton,  where  it  was  held,  "  that  where  an  obi i oration  is  made, 
and  afterwards  a  defeasance  is  made  thereof,  if  he  pays  a  lesser  sum,  there  if  he  pleads  the 
defeasance  and  the  tender  of  the  lesser  sum  he  need  not  say  tout  temps  pris  /  for  by  the  ten- 
der he  was  discharged  of  all ;  but  otherwise  it  is  of  an  obligation,  with  a  condition  to  pay  a 
lesser  sum.    Butter.    Note,  101.1 

(a  2)  Ace.  Plowd.  7  a.  Bro.  Abr.  Condition,  pi.  158.  Et  rid.  Plowd.  156  a.  1  Finch, 
48.  2  Finch,  68.  But  though  a  lease  and  release  is  a  good  performance  of  a  condition  to 
make  a  feoffment,  yet  in  many  instances  the  latter  mode  of  conveyance  is  preferable  to  the 
former.  To  make  a  feoffment  good  and  valid,  nothing  is  wanting  but  possession  {  and 
where  the  feoffor  has  possession,  though  it  be  ever  so  bare  and  naked,  yet  a  freehold  or  fee- 
ample  passes  by  it,  by  reason  of  the  livery,  1  Burr.  92;  but  it  is  otherwise  of  a  lease  and 
release,  for  this  conveyance  passes  only  such  estate  and  interest  as  the  releasor  himself  had. 
The  several  kinds  of  assurances  and  the  difference  in  their  nature  and  operation  will  be  ex- 
plained in  Chapter  33,  Of  Title  by  Alienation,  and  the  subsequent  chapters.— [Ed,] 

[(2)  No  authority  is  cited  for  this  position.  In  Plowd.  156,  it  is  laid  down,  that  a  lease 
and  release  may  be  pleaded  as  a  feoffment ;  and  in  1  Finch,  48,  and  2  Finch,  68,  it  is  said, 
that  a  lease  and  release  amounts  to  a  feoffment.  But  this  must  be  understood  with  some 
qualifications,  as  the  operation  of  a  feoffment  is  in  some  instances,  much  more  forcible,  and 
ef  course  may  be  much  more  beneficial  to  the  person  entitled  to  the  benefit  of  the  condition, 
than  the  operation  of  a  lease  and  release.  The  nature  of  a  feoffment  will  be  considered  in 
one  of  the  notes  to  the  chapter  of  Releases;  with  respect  to  the  difference  adverted  to  above, 
between  the  operation  of  a  lease  and  release,  and  the  operation  of  a  feoffment ;  it  is  imma- 
terial whether  by  the  lease,  is  understood  a  bargain  and  sale  for  years  under  the  statute,  or 
a  lease  at  common  law,  with  an  actual  entry  by  the  lessee.    In  either  case,  though  the 
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uttuton.       J1ND  note,  that  in  all  cases  of  condition  for  payment  of  a  cer- 
[Sect.338.  ia{n  sum  in  gross  touching  lands  or  tenements,  if  lawful  tender 
209  a.]     fe  (mce  refuse  he  which  ought  to  tender  the  money  is  of  this  quit, 
and  fully  discharged  for  ever  afterwards.  a 

209  a.      •  This  is  to  be  understood,  that  he  that  ought  to  tender  the  money  is 
mrat|£g?wM  of  this  discharged  for  ever  to  make  any  other  tender ;  but  if  it  were 
dimSSt6"    a  ^uty  before,  though  the  feoffor  enter  by  force  of  the  condition, 
Tid.sea.fle-  yet  the  debt  or  duty  remaineth.     As  if  A.  borroweth  a  ^hundred 
*209b.    pound  of  B.,  and  after  mortgageth  land  to  B.  upon  condition  for 
<9Rep.  79a.)  payment  thereof;  if  A.  tender  the  money  to  B.  and  he  refuseth  it,  A. 
may  enter  into  the  land,  and  the  land  is  freed  for  ever  of  the  condi- 
tion, but  yet  the  debt  remaineth,  and  may  be  recovered  by  action  of 
(74)*     debt     But  if  A.,  without  any  loan,  debt,  or  duty  *preceding,  infeoff 
B.,  of  land  upon  condition  for  the  payment  of  a  hundred  pounds  to 
B.  in  nature  of  a  gratuity  or  gift ;  in  that  case,  if  he  tender  the 
hundred  pound  to  him  according  to  the  condition,  and  he  refuseth  it, 
B.  hath  no  remedy  therefore ;  and  so  is  our  author  in  this  and  his 
other  cases  of  like  nature  to  be  understood  (e  2). 

lessor  had  the  possession,  yet  unless  he  was  seised  of  the  freehold,  when  he  executed  the 
lease,  his  release  would  not  vest  an  estate  of  freehold  in  the  releasee.  But  his  feoffment,  if 
he  had  but  a  mere  possession,  would  vest  the  freehold  in  the  feoffee.  In  the  same  manner, 
if  tenant  for  life  enfeoff  in  fee,  it  divests  the  whole  inheritance,  and  is  a  forfeiture  of  his  es- 
tate. But  nothing  of  this  is  produced  by  a  release  grounded  upon  a  previous  lease,  either 
at  common  law,'  or  by  the  statute.    Butler.    Note,  102.] 

(k  2)  Where  a  tender  of  payment  was  made  by  a  mortgagor  to  the  agent  of  the  mortga- 
gee, and  the  agent  refused  to  accept,  alleging  he  had  no  authority ;  and  neither  principal  nor 
interest  was  demanded  for  twenty-four  years  thereafter ;  yet  payment  of  principal  and  in- 
terest for  the  whole  time  was  decreed,  and  the  decree,  on  appeal  to  the  lords,  was  affirmed. 
Meade  y.  Earl  of  Bandon,  2  Dow.  268. 

Before  we  quit  the  subject  of  mortgages,  some  observations  seem  necessary  with  regard 
to  the  nature  of  foreclosure : — After  the  day  of  payment  is  past,  but  not  before,  the  mortga- 
gee may  call  on  the  mortgagor  in  a  court  of  equity  to  redeem  his  estate,  or,  in  default  there- 
of, to  be  for  ever  foreclosed,  that  is,  barred  from  any  further  right  of  redemption.  Bonham 
v.  Newcomh,  1  Vern.  232.  2  Vent.  364.  And  the  mortgagee  may  file  a  bill  of  foreclosure 
without  taking  possession,  Lord  Penrhyn  v.  Hughes,  5  Yes.  106 ;  and,  if  out  of  possession, 
he  may  bring  an  ejectment  (except  under  particular  circumstances,)  at  the  same  time  that 
he  has  a  bill  of  foreclosure  depending,  Booth  v.  Booth,  2  Atk.  343.  Ante,  vol.  i.  p.  455.  n. 
(q)  ;  or,  if  the  personal  estate  be  deficient,  an^the  heir  and  personal  representative  of  the 
mortgagor  be  the  same  person,  he  may,  in  the  nrst  instance,  pray  a  sale  of  the  mortgaged 
premises.  Daniel  v.  Skipwith,  2  Bro.  C.  C.  155.  A  decree  of  foreclosure  binds  an  in  tail 
of  the  equity  of  redemption,  Boscarrick  v.  Barton,  1  Ch.  Ca.  217. ;  and  it  may  be  made 
against  a  feme  covert,  3  P.  Wms.  352 ;  and  against  an  infant,  3  P.  Wms.  401.  But  where 
a  bill  of  foreclosure  is  brought  against  an  infant,  it  is  usual  to  decree  a  foreclosure,  with  a 
day  to  show  cause  when  he  becomes  adult,  3  P.  Wms.  401.  Booth  &  Dick,  1  Vern.  295. 
Goodier  v.  Jhhton,  18  Ves.  83 ;  though  the  court,  in  case  the  mortgagees  consent  to  a  sale, 
will  direct  an  inquiry,  whether  it  will  be  for  the  infant's  benefit,  Mondrey  v.  Mondrey, 
1  Ves.  <fc  B.  83.  When  a  day  is  given  to  show  cause,  the  infant  when  of  age  is  not  allowed 
to  ravel  into  the  account,  nor  is  he  entitled  to  redeem  the  mortgage,  by  paying  what  is  re- 
ported due;  but  is  only  entitled  to  show  an  error  in  the  decree.  MaUaeh  v.  Gaston,  3  P. 
Wms.  352.  A  decree  of  dismissal  of  a  bill  filed  by  a  mortgagor  for  redemption,  for  non- 
payment of  the  mortgage  money  at  the  time  (Stewart  v.  WarraL  1  Bro.  C.  C.  581.),  oper- 
ates as  a  foreclosure,  Garth  v.  Ward,  2  Atk.  174.  Bishop  of  Winchester  v.  Payne,  11 
Ves.  199;  but  the  dismission  of  a  bill  for  redemption,  for  want  of  prosecution,  does  not  pre- 
vent the  filing  of  another  bill.  Hansard  v.  Hardy,  18  Ves.  460.  The  time  for  payment 
limited  in  the  decree  of  foreclosure,  may  be  enlarged  by  the  court  in  consequence  of  parti- 
cular circumstances,  though  such  decree  be  signed  and  inrolled.  Anon.  2  Ab.  Eq.  605. 
Et  vid,  Edwards  v.  CunKffe,  1  Mad.  Rep.  287.    And  if,  after  a  foreclosure  and  a  sale,  the 
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•Littleton,  having  spoken  of  defaults  of  performance,  or  express      (75V 
breaches  of  condition  (f  2),  speaketh  now  in  what  cases  the  feoffee     220  b. 
in  judgment  of  law  doth  disable  himself  to  perform  the  condition:  £^££i 
and  of  disabilities,  some  be  by  act  of  the  party,  and  some  by  act  in  rf candition~ 
law. 


JLLSO,if a  feoffment  be  made  upon  condition  toinfeoff  another, 
or  (103)  to  make  a  gift  in  (104)  tail  to  another,  fyc.  (here  is  im-  ^J2££?" 
plied  an  estate  for  life  or  for  years,  &c)  if  the  feoffee,  before  the  condition 
'performance  of  the  condition,  infeoffa  stranger,  or  make  a  lease  brok«nl>7* 
for  life,  then  *may  the  feoffor  and  his  heirs  enter,  fyc.  because  he    *821  a. 

(103)  de  not  in  L.  and  M.  nor  Roh.  (104)  le  added  in  L.  and  M.  and  R*h~ 

mortgagee  brings  an  action  for  the  balance,  this  in  general  opens  the  foreclosure.  Dash' 
woodv.  Btytkway,  Ab.  Eq.  317.  But  where  the  mortgagee  had  taken  possession  a  con* 
siderable  time,  and  the  balance  was  inconsiderable,  a  perpetual  injunction  was  decreed* 
Perry  v.  Barker,  8  Vea.  527.  13  Ves.  198.  Et  vid.  Wiehalse  v.  Short,  3  Bro.  P.  C  55& 
Lord  v.  Orispe,  5  Bro.  P.  C.  200.    Jones  v.  Kenrick,  5  Bro.  P.  C.  244. 

It  remains  to  notice  the  statute  of  7  Geo.  2.  c.  20.  which  recites,  that  in  ejectments  by 
mortgagees  for  the  recovery  of  the  mortgage  lands,  and  in  actions  on  bonds  given  by  the 
mortgagors  to  pay  the  money,  courts  of  law  have  not  power  to  compel  mortgagees  to  accept 
the  principal  and  interest  due  to  them  and  costs,  or  to  stay  mortgagees  from  proceeding  to 
judgment  in  such  actions;  but  mortgagors  must  have  recourse  to  a  court  of  equity,  in  which 
case  courts  of  equity  do  not  relieve  till  the  hearing  of  the  cause.  For  remedy  whereof  it  is 
therein  enacted,  "  that,  in  actions  on  bonds  for  payment  of  mortgage  money,  or  in  eject- 
ments in  any  of  the  courts  at  Westminster,  at  sessions  in  Wales,  or  in  the  counties  pala- 
tine of  Chester,  Lancaster,  or  Durham,  for  the  recovery  of  mortgaged  lands,  when  there  is- 
no  suit  depending  in  equity  for  foreclosing  thereof,  if  the  person  having  right  to  redeem, 
and  who  shall  become  defendant  in  any  such  action,  shall  at  any  time  pending  such  action 
pay  such  mortgagee,  or,  in  case  of  his  refusal,  bring  into  court  all  principal  and  interest  due 
on  the  mortgage  and  all  costs,  the  monies  paid  to  such  mortgagee,  or  brought  into  court, 
shall  be  in  full  discharge  of  the  mortgage;  and  the  court  may  compel  such  mortgagee  to  re* 
convey  the  mortgage  lands,  and  deliver  up  all  deeds  relating  to  the  title  thereof  And 
that,  in  all  suits  in  equity  for  foreclosure,  courts  of  equity,  upon  application  made  by  tjie 
defendant,  having  a  right  to  redeem,  and  upon  admitting  plaintiff's  right,  may,  at  any  time 
before  the  cause  be  brought  to  a  hearing,  make  such  decree  therein,  as  they  could  have 
made  in  case  such  cause  had  been  regularly  brought  to  hearing."  But  to  avail  himself  of 
the  benefit  of  this  act,  the  mortgagor  must  apply  before  the  mortgagee  is  entitled  to  take 
out  execution.  Amis  v.  Lloyd,  3  Ves.  &  B.  16.  On  the  construction  of  this  statute,  see 
Goodtitle,  d.  Taysum  v.  Pope,  7  T.  R.  185.  Huson  v.  Hewson,  4  Ves.  105.  •  Bastard  v. 
Clarke,  7  Ves.  589.  Wakerell  v.  Delight,  9  Ves.  36.  Hewitt  v.  McCartney,  13  Vt*  560. 
Doe,  d.  Tubb  v.  Boe,  4  Taunt.  887. 

That  a  court  of  equity  will,  under  particular  circumstances,  restrain  the  mortgagee  from 
proceeding  at  law,  as  where  a  mortgagee  lodged  the  title  deeds  with  his  attorney,  who 
claimed  a  lien  upon  them  for  business  done,  see  Schooler.  Sail,  1  Sch.  &  Lef.  176.  For 
though  a  mortgagee  has  a  right  to  proceed  on  his  mortgage  and  bond  at  the  same  time,  yet 
the  mortgagor  shall  not  be  obliged  to  pay  upon  his  bond,  unless  he  is  secure  that  his  title 
deeds  shall  be  delivered  up.  So  the  executor  of  a  mortgagee  shall  be  restrained  from  en* 
forcing  payment,  and  the  money  ordered  to  be  paid  into  court,  where  there  is  no  heir  of  the 
mortgagee  who  can  convey.    Ibid. 

With  regard  to  estates  held  by  statute-merchant,  statute  staple,  and  elegit,  see  the  notes 
to  fol.  289  b.  post,  Book  III.  chap.  2.  Of  Execution.— [Ed.] 

(f  2)  A.  bequeathed  an  annuity  to  B.  with  condition  to  fall  into  the  residue,  upon  his 
signing  any  instrument  agreeing  to  sell,  assign,  charge,  or  dispose  of  it,  or  empowering  any 
person  to  receive  it,  &c.  in  the  most  comprehensive  terms ;  B.  took  the  benefit  of  an  in* 
solvent  act:  this  was  held  to  be  a  breach  of  the  condition,  for  the  act  was  voluntary  in  B. 
Shee  v.  Hale,  13  Ves*  404.— [Ed.] 
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<M«bu»tjrto   hath  disabled  (a  2)  himself  to  perform  the  condition,  inasmuch 
fcofct,'      °*  he  hath  made  an  estate  to  another,  fyc. 
,930  b.] 

(76)*  *This  is  a  disability  by  the  act  of  the  party,  for  herein  the  feoffee 

931  a.     hath  disabled  himself  to  make  the  feoffment  or  other  estat^  according 

3B&&  Bam  to  tne  condition.     And  to  speak  once  for  all,  the  feoffee  is  disabled 

*£»  aejjjj'   when  he  cannot  convey  the  land  over  according  to  the  condition  in 

gtr.  aw  the  same  plight,  quality,  and  freedom  as  the  land  was  conveyed  to 

jjbr.lv.)      him,  for  so  the  law  requireth  the  same,  as  shall  manifestly  appear 

hereafter.     And  here,  where  our  author  speaketh  of  a  feoffment,  he 

includeth  an  estate  tail  as  well  as  the  fee  simple. 

rs™»356       IN  the  same  manner  it  is,  if  the  feoffee,  before  the  condition 
331  a.1  "  P&formtd)  letteth  the  same  land  to  a  stranger  for  term  of  years, 
or  to  perform  fyc.  (here  the  4*£*  implieth  a  lease  to  take  effect  infuturo  as  well  as 
in  the  sam«    %n  pr&senti,  also  a  lease  for  one  year  or  half  a  year,  &c) ;  in  this 
£Oo"i       case  the  feoffor  and  his  heir  may  enter,  fyc.  because  the  feoffee 
(i%e&m  *****  disabled  him  to  make  an  estate  of  the  tenements  according 
#  Bap.  E)  to  that  which  was  in  the  tenements,  when  the  state  thereof  was 
made  unto  him.    For  if  he  will  make  an  estate  (105)  of  the  tene- 
ments according  to  the  condition,  fyc.  then  may  the  lessee  for 
years  enter  and  oust  him  to  whom  the  estate  is  made*  fyc.  and 
occupy  this  during  his  term  (106). 

331  a.  The  reason  of  this  is  evidently  set  down  before.  And  again,  of 
disabilities  some  be  by  act  inprsesenti,  whereof  Littleton  hath  put 
two  examples,  and  some  in  futuro,  whereof  now  he  will  speak  in 
the  next  section. 

unLSTov.  AND  many  have  said,  that  if  such  feoffment  be  made  to  a 
^  «Sit'JW7'  WHfk  man  upon  the  same  condition,  and  bqfore  he  hath  perform- 
•^  b  ed  *the  same  condition  he  taketh  wife  (107),  then  the  feoffor  and 
his  heirs  maintenant  may  enter,  because  if  he  hath  made  an  estate, 
according  to  the  condition,  and  after  dieth,  then  (108)  the  wife 
shall  be  endowed,  and  may  recover  her  dower  by  a  writ  of  dower, 
fyc.  and  so  by  the  taking  of  a  wife,  the  tenements  be  put  in  another 
plight  than  they  were  at  the  time  of  the  feoffment  upon  condi- 
tion, for  that  then  no  such  (109)  toife  was  dowable,  nor  should 
be  endowed  by  the  law,  fyc. 

381  a.         *First,  here  is  an  example  if  a  disability  both  by  act  in  law  and 
(77)#     in  futuro,  for  by  marriage  the  wife  is  entitled  by  law  to  dower, 
after  the  death  of  her  husband. 

$ft.1834R  a.      Secondly,  it  (g)  appeareth,  that  albeit  the  wife  by  the  marriage  is 
•381  b.     but  entitled  to  have  *dower,  and  the  estate  which  she  is  to  have  in 

(105)  de  Its  tenements  not  in  L.  and  M.        (107)  donques^ue  in  L.  and  M.  and  Rob. 
nor  Roh.  (108)  la-sal*  L.  and  M.  and  Ron. 

(106)  to.  added  in  L.  and  M.  and  Roh.         (109)  feme  not  in  L.  and  M.  nor  Roh. 

(0  9)  See  on  this  subject,  Sheph.  Touch,  chap.  6.  p.  143.    3  Com.  Dig.  133.  (M.  3,  3, 
4,5.)    1  fiac.  Abr.  653.    5  Vin.  Abr.  331.-[/tf.] 
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Juturo,  viz.  after  the  decease  of  her  husband,  yet  it  is  a  present  Dower m. 
cause  of  entry.    As  a  lease  for  years  to  begin  at  a  day  to  come  is  a  ul'iwr 
present  disability  and  cause  of  re-entry,  for  that  the  land  is  not  in  Sfi.  hhj. 
that  freedom  and  plight  as  it  was  conveyed  to  the  feoffee,  and  after  gi*^1^ 
tbe  state  made  over  according  to  the  condition  the  land  shall  be  Rep.aot>. 

.».,..,  °  21a.)  Julius 

charged  therewith.  winning. 


ton's 
lib.  2.161. 


"  Then  the  feoffor  and  his  heirs  maintenant  may  enter."    Here  fl0* 
it  appeareth,  that  seeing  that  for  this  title  or  possibility  the  feoffor  disability  be 
may  presently  enter,  that  albeit  the  wife  happen  to  die  before  the  jJS^S?" 
husband,  so  as  this  title  or  possibility  took  no  effect,  yet  the  feoffor 
may  re-enter;  for  the  feoffee  being  disabled  at  any  time,  though  the 
same  continue  not,  yet  the  feoffor  may  re-enter,  for  in  that  case  he 
that  is  once  disabled  is  ever  disabled.  / 

And  herein  a  diversity  is  to  be  observed  between  a  disability  for  secusasto* 
a  time  on  the  part  of  the  feoffee,  and  a  disability  for  a  time  on  thfe  ulTpSriof  * 
part  of  the  feoffor.     For  if  a  man  maketh  a  feoffment  in  fee,  upon  ^^Ij..) 
condition  that  the  feoffee,  before  such  a  day,  shall  re-infeoff  the 
feoffor ;  the  feoffee  taketh  wife,  and  the  wife  dieth  before  the  day  ; 
yet  may  the  feoffor  re-enter. 

So  it  is,  if  the  feoffee  before  the  day  entereth  into  religion,  and  21B.4.5B. 
is  professed,  and  before*  the  day  is  deraigned  ;  yet  the  feoffor  may  *9Wa. 
re-enter. 

So  it  is,  if  the  feoffee  before  the  day  make  a  feoffment  in  fee,  and 
before  the  day  take  bac£  an  estate  to  him  and  his  heirs  jj  yet  the  * 

feoffor  may  re-enter. 

Albeit  in  these  cases  a  certain  day  be  limited,  yet  the  feoffee, 
being  once  disabled,  is  ever  disabled.  And  so  it  is,  when  no  time 
is  limited  by  the  parties,  but  the  time  is  appointed  by  the  law. 

•But  if  a  man  make  a  feoffment  in  fee  upon  condition,  that  if  the     (78)* 
feoflbr  or  his  heirs  pay  a  certain  sum  of  money  before  such  a  day, 
the  feoffor  commit  treason,  is  attainted  and  executed,  now  is  there  a  0  Rep.  79a.) 
disability  on  the  part  of  the  feoffor,  for  he  hath  no  heir;  but  if  the 
heir  be  restored  before  the  day,  he  may  perform  the  condition,  as  it 
was  resolved  (*).    Trin.  18  Eliz.  in  Communi  Banco,  in  Sir  w  THn.  is 
Thomas  WiaVs  case,  which  I  heard  and  observed.     Otherwise  it  muni  BaSST 
is,  if  such  a  disability  had  grown  on  the  part  of  the  feoffee;  and  the  J^wuS 
reason  of  the  diversity  is,  for  that,  as  Littleton  saith,  maintenant  ***• 
by  the  disability  of  the  feoffee,  the  condition  is  broken,  and  the  (pi©.8»a. 
feoffor  may  enter,  but  so  it  is  not  by  the  disability  of  the  feoffor,  or  ^§J£§f: 
his  heirs;  for,  if  they  perform  the  condition  within  the  time,  it  is 
Aiffioient,  for  that  they  may  at  any  time  perform  the  condition 
before  the  day.    And  so  it  is,  if  the  feoffor  enter  into  religion,  and 
before  the  day  is  deraigned,  he  may  perform  the  condition  for  the 
cause  aforesaid.     Et  sicde  similibus. 

u  To  a  single  man."    For  if  the  feoffee  were  married  at  the  *    281  b. 
time  of  the  feoffment,  then  the  dower  can  be  no  disability,  because 
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the  land  shall  remain  in  such  plight  as  it  was  at  the  time  of  the 
feoffment  made  unto  him. 

2**hAk*.  Plight  is  an  old  English  word,  and  here  signifieth  not  only  the 
estate,  but  the  habit  and  quality  of  the  land,  and  extendeth  to  rent- 
charges,  and  to  a  possibility  of  dower.  Vid.  Sect  289,  where  plight 
is  taken  for  an  estate  or  interest  of  and  in  the  land  itself,  and  ex- 
tendeth not  to  a  rent-charge  out  of  the  land. 

222  a.         The  fyc  in  this  section  are  sufficiently  explained. 

rSecSS.  IN  th*  same  manner  it  is,  if  the  feoffee  charge  the  land  by  his 
•222  a.]  #  d6**  with  a  rent-charge  before  the  performance  of  the  condition, 
or  be  bound  in  a  statute  staple,  or  statute  merchant,  in  these 
cases  the  feoffor  and  his  heirs  may  enter,  fyc.  caus£  qu£  supriL 
For  whosoever  cometh  to  the  lands  by  the  feoffment  of  the  feoffee, 
(79)»  (110)  they  ought  to  be  liable,  and  put  in  execution  *by  force  of 
the  statute  merchant,  or  of  the  statute  staple.  (Ill)  Quaere.  But 
when  t he  feoffor  or  his  heirs,  for  the  causes  aforesaid,  shall  have 
entered,  as  it  seems  they  ought,  #c.  then  all  such  things,  which 
before  such  entry  might  trouble  or  incumber  the  land  so  given 
upon  condition,  fyc.  as  to  the  same  land,  are  altogether  defeated. 

982  a.  And  here  it  is  to  be  understood,  that  the  grant  of  the  rent-charge 
44 e!  a  9b?'  *s  a  present  disability  of  the  feoffee,  and  therefore  albeit  the  grantee 
»tt  6L  84.  ^otn  Drm8  a  wrft  °f  annuity,  and  discharge  the  land  of  it,  ab  initio, 
JjJJuj  wy*.  yet  the  cause  of  entry  being  once  given  by  the  act  of  the  feoffee, 
cue,  nbfflu-  the  feoffor  may  re-enter.  And  so  it  is,  if  the  grant  of  the  rent- 
ier. 44£?°L  charge  were  made  for  life,  and  the  grantee  died  before  any  day  of 
<5R«p.20h.)  payment,  yet  the  feoffor  may  re-enter. 

is  Afls.  pi.         The  like  law  is,  of  any  judgment  given  against  the  feoffee,  wherein 
uk.  19  k.  a  £efo  or  damages  are  recovered. 

Lft^foi^ob.      ^nd  ft  js  to  be  observed,  that  Littleton  puts  these  cases  as  exam- 
Cromweii'a    ples,  for  there  are  some  other  disabilities  implied,  that  are  not  here 

cue.  (4Bep.    r       '  ,  r         7 

119.)  expressed. 

The  Lord  Clifford  did  hold  his  barony  and  the  sheriffwick  of 

Westmoreland,  of  the  king  by  grand  serjeanty  in  capite,  and  the 

king  gave  him  license  that  he  might  infeon  thereof  divers  chaplains 

in  fee,  so  that  they  should  give  the  same  to  the  Lord  Clifford  and 

♦222  b.     the  heirs  *male  of  his  body,  the  remainder  over,  &c. :  the  Lord 

af^Roi!    Clifford  according  to  the  license  infeoffed  the  chaplains,  and  before 

Abr.454.)      they  made  the  re-conveyance  the  Lord  Clifford  died;  and  it  was 

adjudged  that  the  heir  might  enter  for  the  condition  broken.     For 

in  this  case  the  feoffees  were  bound  by  law  to  have  made  the  gift  in 

tail  to  the  Lord  Clifford  himself,  albeit  he  never  made  any  request, 

for  otherwise  they  pursued  not  the  license,  and  if  they  should  make 

the  state  to  the  issue  of  the  Lord  Clifford,  then  might  the  king  seise 

(110)  eux-donques  les  tenements,  L.  and        (HI)  Quacre-&c.  L.  and  M.  and  Roh. 
M.  and  Roh. 
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the  barony,  &c  for  default  of  a  license,  and  thaf  in  default  of  the 
feoffees.    And  then  the  same  should  not  be  in  the  same  plight  and 
freedom  as  it  was  *at  the  time  of  the  feoffment  made  upon  condition,     ($0)» 
which  is  worthy  of  observation. 

If  a  man  grant  an  advowson,  upon  condition  that  the  grantee  shall  (2  Rap.  7*. 
re-grant  the  same  to  the  grantor  in  tail ;  in  this  case,  if  the  church  lLeon" w,) 
become  void  before  the  re-grant,  or  before  any  request  made  by  the 
grantor,  he  may  take  advantage  of  the  condition ;'  because  the  ad  vow- 
son  is  not  in  the  same  plight  as  it  was  at  the  time  of  the  grant  upon 
condition.     And  so  it  was  resolved,  (*)  Pasch.  14  Eliz.  in  Communi  (*>  Fuch. 
Banco,  between  Andrewes  and  Blunt,  which  I  heard  and  observed,  dS1*"811' 
and  which  my  Lord  Dyer  hath  omitted  out  of  his  report  of  that 
case,  and  therefore  the  grantee  in  that  case  at  his  peril  must  re-grant 
it  before  the  church  becomes  void,  or  else  he  is  disabled,  otherwise 
he  hath  time  -during  his  life  if  he  be  not  hastened  by  request 

If  the  feoffee  suffer  a  recovery  by  default  upon  a  feigned  title  44E.3.9. 
before  execution  sued  the  feoffor  may  re-enter  for  this  disability 
(h  2).     Et  sic  de  similibus. 

If  the  feoffee  be  disseised,  and  after  bind  himself  in  a  statute  staple,     933  *. 
or  merchant,  or  in  a  recognizance,  or  take  wife,  this  is  no  disa-  w^JS2rta 
bility  in  him,  for  that  during  the  disseisin  the  land  is  not  charged  wi«  causing 
therewith,  neither  is  the  land  in  the  hands  of  the  disseisor  liable  uliomdu? 
thereunto.     And  in  that  case  if  the  wife  die,  or  the  conusee  release  JJ5f  (Um**~ 
the  statute  or  recognizance,  and  after  the  disseised  doth  enter,  there  Jj|b.  Jjy* 
is  no  disability  at  all,  because  the  land  was  never  charged  therewith;  winning- 
and  therefore  in  that  case  the  feoffee  may  enter  and  perform  the  §  a^JSi. 
condition  in  the  same  plight  and  freedom  as  it  was  conveyed  unto  10B*P-*b'> 
him. 


ALSO,  if  a  man  infeoff  another  (112)  upon  condition,  that  he  rtaLl45 
and  his  heirs  shall  render  to  a  stranger  and  to  his  heirs  a  yearly  ^"f6* 
rent  of  twenty  shillings,  $c.  and  if  he  or  his  heirs  fail  of  pay-  7.  who  may 
ment  thereof,  that  then  it  shall  be  lawful  to  the  "feoffor  and  his  JJ,0J?£: 
heirs  to  enter,  this  is  a  good  condition;  and  yet  in  this  case,  jjjJlg^ 
albeit  such  annual  payment  be  called  in  the  indenture  a  yearly     (81)* 
rent,  this  is  not  properly  a  rent.    For  \f  it  should  be  a  rent,  it  ffiSSvS1 
must  be  rent-service,  rent-charge,  or  a  rent-seek,  and  (113)  it  is  Jj^JjtJ^ 
not  any  of  these.    (This  is  a  good  logical  argument  &  divisione,  et  feoffor  and 
argumentum  &  divisione  est  fortissimum  tn  lege.    (A)  Littleton  onijf" 
useth  this  argument  elsewhere,  where  see  more  of  this  matter.)  [Coxz, 
For  if  the  stranger  were  seised  of  this,  and  after  it  were  denied  ^^J3^ 
him,  he  shall  never  have  an  assise  of  this,  because  that  it  is  (1 14)  £l 
not  issuing  (1 15)  out  of  any  tenements;  and  so  the  stranger  hath 

H12)  en  fee  added  L.  and  M.  and  Rob.  (114)  pas  not  in  L.  and  M. 

(113)  ?tt*added  L.  and  M.  and  Roh.  (115)  hon  not  in  L.  and  M. 

♦ 

(h  2)  So  if  a  real  recovery  be  had  against  the  feoffee,  and  execution  thereupon,  it  will 
be  a  breach  of  the  condition.  Rol.  Abr.  448.— [£<*.] 
VOL.  IL  11 
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not  any  remedy,  y such  yearly  rent  be  behind  in  this  case,but  that 
s  the  feoffor  or  his  heirs  may enter •,  #c.  Andyetif  the  feoffor  or  his 
heirs  enter  for  default  of  payment,  then  such  rent  is  taken  away 
for  ever.  And  so  such  arent  (116)  is  but  as  a  pain  set  upon  the 
tenant  and  his  heirs,  that  if  they  will  not  pay  this  according  to 
the  form  of  the  indenture,  they  shall  lose  their  land  by  the  entry 
of  the  feoffor  or  his  heirs  for  default  of  payment.  Jind  in  this 
case  it  seemeth,  that  the  feoffee  and  his  heirs  ought  to  seek  the 
stranger  and  his  heirs,  if  they  be  within  England,  (117)  because 
there  is  noplace  limited  where  the  payment  shall  be  made,  and 
for  that  such  rent  is  not  issuing  out  (118)  qfany  land,  4*c. 

d>r.  &  stud.  u  Rendering  to  a  stranger  an  annual  rent,  fyc"  This  reser- 
SPiib'8  foi  vati°n  *s  merely  void  (i)  for  the  reasons  in  this  section  alleged  by 
TO.71.  (ho.'  Littleton,  and  also  for  that  no  estate  moveth  from  the  stranger,  and 
in caMie1"11  that  he  is  not  party  to  the  deed. 

Boy.   Port,  r 

47  a.    Cro. 

Ante^b.)       ^n<*  ^beit  it  be  a  void  reservation,  and  can  be  no  rent,  and  the 
words  of  the  condition  be,  that  if  the  feoffee  or  his  heirs  fail  of  pay- 
ment of  it,  (that  is,  of  the  annual  rent)  that  then,  &c.  yet  it  appear- 
eth  that  the  condition  is  good,  and  annual  rent  shall  be  taken  for  an 
annual  sum  of  money  in  gross,  and  not  in  the  proper  signification 
c*)6E  a.       thereof,  viz.  to  be  a  rent  issuing  out  of  land,  which  is  to  be  observed, 
gi^cong.    that  words  in  a  condition  shall  be  taken  out  of  their  proper  sense, 
8  a«C34*!£l  ut  res  *magis  valeat  qudmpereat :  and  so  in  like  cases  it  is  holden 
0  5«p?  m,     (k)  in  our  books. 

148a.       But  if  A.  be  seised  of  certain  lands,  and  A.  and  B.  join  in  a  feoff- 
0      ment  in  fee,  reserving  a  rent  to  them  both  and  their  heirs,  and  the 
feoffee  grant  that  it  shall  be  lawful  for  them  and  their  heirs  to  dia- 
•213  b.    train  for  *the  rent,  this  is  a  good  grant  of  a  rent  to  them  both,  be- 
cause he  is  party  to  the  deed,  and  the  clause  of  distress  is  a  grant  of 
the  rent  to  A.  and  B.,  as  it  appeareth  before  in  the  Chapter  of  Rents. 

am!888i  *26  ^ut  if  B* had  been  a  8tranSer  to  *e  deed*  then  B.  had  taken  nothing. 
H.&2/13  And  upon  this  diversity  are  all  the  books  (/)  which  primd  facie 
rom*  uS*   seem  to  vary,  reconciled. 


Fails,  10a 
31  Am.  pi.  31. 


Note  here,  seeing  it  is  but  a  sum  in  gross,  there  need  no  demand 
of  the  rent ;  for  Littleton  here  saith,  that  the  feoffee  ought  to  seek 
the  person  of  the  stranger  to  pay  him  the  sum  of  money,  because  it 
is  a  sum  in  gross,  and  not  issuing  out  of  the  land. 


rSecSifi       JIND  bere  note  two  things :  one  is,  that  no  rent  (which  is 

913  b.l  "  Pr9Perfy  sa*d  a  Tent)  may  be  reserved  upon  any  feoffment,  gift, 

or  lease,  but  only  to  the  feoffor,  or  to  the  donor,  or  to  the  lessor, 

or  to  their  heirs,  and  in  no  (119)  manner  (120)  it  may  be  reserved 

to  any  strange  person. 

£116}  nVrf-erf,  L.  and  M.  and  Roh.  (118)  hon  not  in  L.  and  M.  nor  Rob. 

(117;  pur  ceo  que  nul  Ueu  est  limit  P  ou  le        (119}  outer  added  in  L.  and  M.  and  Roh. 
payment  wrro  fait,  et,  not  in  L.  and  M.  nor        (120)  U  not  in  L.  and  M.  nor  Roh. 
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u  To  the  feoffor,  donor,  fyc.  or  to  their  heirs."  Hereby  it  may 
seem,  that  if  a  man  make  a  feoffment,  gift,  or  lease,  that  (omitting 
himself)  he  may  reserve  a  rent  to  his  heirs  (121).  But  Littleton  is 
not  so  to  be  understood  ;  his  *meaning  is,  that  either  the  feoffor,  && 
may  reserve  the  rent  to  himself  only,  or  to  himself  and  his  heirs. 
And  yet  it  is  holden  (m)  in  our  books,  that  a  man  may  make  a 
feoffment  in  fee,  reserving  a  rent  of  forty  shillings  to  the  feoffor  for 
term  of  his  life,  and  *after  his  decease,  a.  pound  of  cumin  to  his 
heirs,  that  this  is  good. 

If  a  man  make  a  feoffment  in  fee,  reserving  a  rent  to  him  or  his  $&%?* 
ire,  it  is  good  (n)  to  him  for  term  of  his  life,  and  void  to  his  heir.  m^b'JS^' 


67 

913  b. 
(Hob,  180. 
2Rol.  Afar. 
447.  Post,  396. 
8  Rep.  71. 
Ante,  39  b.) 

(m)6E.3.27t 
2&    (Art* 
164  a.) 

<10BeD.106. 
Hob.  130.) 
•214  a. 


heirs, 

(121)  "  Plo.  107.  If  a  man  leases,  render- 
ing rent  to  the  heir,  it  is  void ;  for  the  heir 
takes  as  purchaser,  and  is  quasi  a  stranger. 
Hob.  130.  Oats  v.  Frith.  Father  seised  in  ' 
fee  and  son  join  in  a  lease  to  commence  after 
the  death  of  the  father,  rendering  rent  to  the 
son,  and  dies,  the  reservation  was  adjudged 
void ;  for  though  the  son  proves  heir  by  the 
event,  mat  does  not  mend  the  case :  but  if 
the  reservation  had  been  to  the  heir  of  the 
lessor,  omitting  the  lessor,  it  would  have 
been  good ;  for  though  the  rent  never  was  in 
the  father  to  demand,  yet  the  son  would  take 
it;  not  as  a  purchaser,  but  as  a  rent  inherent 
in  the  root  of  the  reversion,  which  he  has  by 
descent  from  his  father ;  and  in  this  sense  the 
rent  itself  was  in  the  father,  viz.  to  release 
(by  the  word  rent,  but  not  action)  though 
not  to  ask.  So  note  the  difference  {says 
Hobart)  when  in  such  a  lease  the  rent  is  re- 
served to  the  heir  first,  omitting  the  ancestor, 
which  is  good,  and  where  an  annuity  or  war- 
ranty is  granted  against  the  heir,  omitting 
tbe  ancestor,  which  is  not  good.  It  appears 
in  the  case  of  Littleton,  that  though  the  re- 
servation to  a  stranger  be  bad  to  carry  any 
rent  to  the  stranger,  yet  it  will  be  good  to 
the  lessor,  and  that  not  only  during  his  life, 
bat  generally  during  all  the  term ;  for  when 
it  is  said,  rendering  to  I.  S.  the  words  I*  S. 
shall  be  void,  in  the  same  manner  as  if  he 
had  said,  rendering  rent  generally ;  because, 
1st  If  a  man  leases,  rendering  rent  to  him 
and  a  stranger,  it  is  good  to  him  clearly,  and 
void  to  the  stranger.  31  Ass.  30.  2dly. 
When  a  man  leases,  rendering  rent  to  him 
and  his  heirs  generally,  yet  the  law  will  di- 
rect it  to  an  issue  who  is  not  his  heir  general, 
merely  for  comjruity's  sake.  Dyer,  115  b. 
Sr  Thomas  Try  ait's  case,  and  before  12  b. 
Difference  between  a  lease  reserving  rent  to 
I.  S.  and  a  lease  upon  condition,  mat  I.  S. 
shall  re-enter  if  the  rent  be  in  arrear,  for 
there  neither  shall  enter ;  not  I.  S.  because 
he  cannot  by  law;  not  the  lessor,  because 
there  are  no  words  to  give  re-entry  to  any 
beside  I.  S.  But  in  the  case  of  Doctor  and 
Student,  feoffment  upon  condition,  that  he 


shall  pay  20/.  to  I.  S.  and  that  otherwise  I.  S. 
shall  re-enter;  there,  though  I.  S.  cannot  re- 
enter, the  feoffor  can,  for  mere  the  condition 
was  created  by  the  first  words :  and  though 
he  intends  the  advantage  of  this  to  I.  S.  it 
does  not  signify.  So  28  H.  8.  Dyer,  33. 
Devise  to  the  prior  of  St.  B.  so  that  he  pays 
to  the  Dean  and  Chapter  of  St.  Paul's,  and 
that  if  he  does  not  so,  the  Dean  and  Chapter 
shall  have  it,  that  is  a  void  condition  to  make 
it  a  remainder,  but  it  is  good  for  the  devisor 
to  re-enter.  Difference  between  a  rent  upon 
a  lease  and  a  rent  upon  a  feoffment ;  in  the 
last  case  rent  would  be  void  to  a  stranger, 
and  yet  not  good  to  the  feoffor,  because  the 
law  does  not  create  it,  and  it  is  not  so  re- 
served; but  the  case  of  a  feoffment  is  like  to 
a  grant  of  rent  to  I.  S.  and  that  if  it  be  in  ar- 
rear that  I.  D.  shall  distrain,  there  the  dis- 
tress is  of  no  value.  40  Ass.  26.  But  here 
the  words  are  sufficient  to  create  a  rent,  and, 
in  an  entire  clause,  part  may  be  void.  4  E.  4. 
Obligation  to  I.  S.  payable  to  I.  D.  it  is 
good  to  I.  S.  Difference  where  the  repug- 
nancy of  words  appears,  as  here,  and  where 
it  does  not :  as  a  release  of  all  actions  which 
I  have  as  executor,  and  I  have  none  as  ex- 
ecutor ;  this  is  void,  because  it  does  not  ap- 
pear. 22  H.  7.  Kel.  83  b.  Cestuy  que  use 
leases,  rendering  rent  to  himself,  and  dies ; 
the  heir  shall  have  the  rent.  Yet  in  5  H.  7. 
5  b.  the  rent,- with  the  reversion,  goes  to  the 
feoffees,  though  reserved  to  the  cestuy  que 
use  s  yet  in  law  the  feoffees  are  donors ;  so  it 
is,  in  effect,  the  feoffees9  lease,  rendering  rent 
to  the  cestuy  que  use9  it  is  good  for  them- 
selves, which  is  stronger.  Sir  Geo.  makes 
a  feoffment  to  the  use  of  himself  for  life ;  re- 
mainder to  William  Huntley  his  son  and 
heir  apparent  and  his  heirs :  Sir  Geo.  and 
William  join  in  a  lease  for  years,  rendering 
rent  to  Sir  Geo.  his  heirs  and  assigns :  Sir 
Geo.  dies.  Resolved,  that  the  reservation 
and  the  rent  are  determined ;  for  William  is 
not  in  as  heir,  and  therefore  he  cannot  have 
the  rent.  Huntley's  easef  Palm.  485."  Lord 
Nott.  MSS. 
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umnw.       BUT  if  two  joint-tenants  make  a  lease  by  deed  indented,  re- 
^sim46-  8€Tf*n8  io  one  of  them  a  certain  yearly  rent,  this  is  good  *  enough 
(84)*      *°  *tm  t0  w^om  tte  ren*  **  reserved,  for  that  he  is  privy  to  the 
lease,  and  not  a  stranger  to  the  lease?  fyc. 

914  a.         This  case  being  by  deed  indented,  (i)  is  evident,  and  it  hath  been 

S?aa  ii     touched  before  (i  2) ;  but  if  that  two  joint-teftants,  without  a  deed 

SSluS*88,  Rented,  make  a  lease  for  life,  reserving  a  rent  to  one  of  them,  it 

&*!}     *    shall  enure  to  them  both,  in  respect  of  the  joint  reversion.    And  so 

it  is  of  a  surrender  to  one  of  them,  it  shall  enure  to  them  both. 

iaS*1  8!l        ^ two  Jomt  tenante>  *e  one  *or  ^e>  an<*  ^e  other  m  fo*9  j°m  m  a 
F(wLP42a.**    lease  for  life,  or  a  gift  in  tail,  reserving  a  rent,  the  rent  shall  enure 
JSSifiWa.)   to  them  both;  for,  if  the  particular  estate  determine,  they  shall  be 
joint  tenants  again  in  possession.   But  if  tenant  for  life,  and  he  in  the 
reversion,  join  in  a  lease  for  life,  or  a  gift  in  tail  by  deed,  reserving 
a  rent,  this  shall  enure  to  the  tenant  for  life  only,  during  his  life,  and 
vm.  mcl  5a  a^er  to  h*m  in  the  reversion,  for  everyone  grants  that  which  he  may 
lawfully  grant ;  and  if,  at  the  common  law,  they  had  made  a  feoff- 
ment in  fee  generally,  the  feoffee  should  have  holden  of  the  tenant 
for  life  during  his  life,  and  after  of  him  in  reversion  :  and  so  it  was 
5?anai!"  *  h°lden  (o)  in  the  king's  bench. 

rs#5*SL7       THE  second  thing  (122)  is,  that  no  entry  nor  re-entry  (which 
914a.l     **  oUw)  (!23),  may  be  reserved  or  given  to  any  person,  but 
and  not  by  •  only  to  the  feoffor,  or  to  the  .donor,  or  to  the  lessor,  or  to  their 
>t**ngBr:      heirs  ;  and  such  (124)  re-entry  cannot  be  given  to  any  other  per- 
son (k  2).     For  if  a  man  letteth  (125)  land  to  another  for  term 
of  life  by  indenture,  rendering  to  the  lessor  and  to  his  heirs  a 

(1^2)  &t  not  in  Roh.  but  in  L.  and  M.  (125)  ccrteine  added  in  L.  and  M.  and 

(123)  ne  added  in  L.  and  M.  and  Roh.         Roh. 

(124)  rt-enttr+tnt  in  L.  and  M.  and  Roh. 

(i)  The  principle  which  gave  rise  to  this  rule  is,  that  rent  is  considered  as  a  retribution 
for  the  land,  and  is  therefore  payable  to  those  who  would  otherwise  have  had  the  land.  It 
is  to  be  observed  that  remainder-men  in  a  settlement,  being,  at  first  view,  neither  feoffors, 
donors,  lessors,  nor  the  heirs  of  feoffors,  donors,  or  lessors,  there  seems  to  have  been,  for 
some  time  after  the  statute  of  uses,  a  doubt,  whether  the  rent  of  leases  made  by  virtue  of 
powers  contained  in  settlements,  could  be  reserved  to  them.  In  Chudleigh's  case.  1  Rep. 
139.  it  is  positively  said,  that  if  a  feoffment  in  fee  be  made  to  the  use  of  one  for  life,  re- 
mainder to  another  in  tail,  with  remainder  over,  with  a  power  to  the  tenant  for  life  to  make 
leases,  referring  the  rent  to  the  reversioners,  and  the  tenant  for  life  accordingly  make  leases, 
neither  his  heirs  nor  any  of  the  remainder-men  shall  have  the  rent.  But  in  Harcourt  v. 
Pole,  1  Anders.  373.  it  was  adjndged,  that  the  remainder-men  might  distrain  in  these  cases. 
And  in  Sir  Thomas  Jones,  36.  the  dictum  in  Chudleigh's  case  is  denied  to  be  law.  The 
determination  in  Harcourt  v.  Pole,  will  appear  incontrovertiblv  right,  if  we  consider  that 
both  the  lessees  and  remainder-men  derive  their  estate  out  of  the  reversion,  or  original  in- 
heritance of  the  settler;  and  therefore  the  law,  to  use  Sir  Edward  Coke's  expression  in 
Whidock's  case,  8  Rep.  71.  will  distribute  the  rent  to  every  one  to  whom  any  limitation  of 
the  use  is  made [Butler.  Note,  116.] 

(i  2)  Ante,  192  a.  vol.  1.  p.  734.  As  to  the  reservation  of  rent  in  case  of  leases  made 
by  virtue  of  powers  in  marriage  settlements,  see  47  a.  post.  chap.  83.  Of  Leases. — [Ed.] 

(z  2)  A  nght  of  entry  always  supposes  an  estate;  and  if  a  grant  is  made  to  a  man  re- 
serving rent,  and,  in  default  of  payment,  a  right  of  entry  is  granted  to  a  stranger,  it  is  void. 
AmM  v.  Packhur*,  3  Atk.  134.—[iW.] 
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certain  rent,  and  for  default  of  payment  a  re-entry,  fyc.  ifqfter- 
ward  the  lessor  by  a  deed  granteth  the  reversion  of  the  land  to 
another  in  fee,  and  the  tenant  for  term  of  life  attorn,  $c.  *ifthe     (85)* 
rent  be  after  behind,  the  grantee  of  the  reversion  may  distrain 
for  the  rent,  because  that  the  rent  is  ineiHent  to  the  reversion; 
but  he  may  not  enter  into  the  land  and  oust  the  tenant,  as  the 
lessor  might  have  dbne,  or  his  heirs,  %f  the  reversion  had  been  nor  (fii  cam- 
continued  in  them,  fyc.    And  in  this  case  the  entry  is  taken  away  ^SScSll  S 
for  ever  ;  for  the  grantee  of  the  reversion  cannot  enter,  caus&  qui  *•■* 
supriL    And  the  lessor  nor  his  heirs  cannot  enter  ;  for  if  the  lessor 
might  enter,  then  he  ought  to  be  (126)  in  his  former  state,  fyc. 
and  this  may  not  be,  because  he  hath  aliened  from  him  the  rever- 
sion. 

Here  Littleton  reciteth  one  of  the  maxims  of  the  common  law:     214a. 
and  the  reason  hereof  is,  for  avoiding  of  maintenance,  suppression  £5°LAhr' 
of  right,  and  stirring  up  of  suits :  and  therefore  nothing  in  action, 
entry,  or  re-entry,  can  be  granted  over ;  for  so,  under  colour  thereof, 

Cretended  titles  might  be  granted  to  great  men,  whereby  right  might 
e  trodden  down,  and  the  weak  oppressed,  which  the  common  law 
fbrbiddeth,  as  men  to  grant  before  they  be  in  possession. 

u  To  the  feoffor,  or  to  the  donor,  fyc.  or  to  their  heirs,  $c."     214  b. 
Here  is  to  be  observed  a  diversity  between  a  reservation  of  a  rent  Si^1^* 
and  a  re-entry  ;  for  (as  it  hath  been  said)  a  rent  cannot  be  reserved  Jjjjf"1* 
to  the  heir  of  the  feoffor,  but  the  heir  may  take  advantage  of  a  con-  (Hob.  iao.) 
dition,  which  the  feoffor  could  never  do.     As  if  I  infeoff  another  of  is  e.  4.  Ma. 
an  acre  of  ground,  upon  condition  that  if  mine  heir  pay  to  the  feoffee, 
&c  twenty  shillings,  that  he  and  his  heirs  shall  re-enter,  this  con- 
dition is  good ;  and  if  after  my  decease  my  heir  pay  the  twenty  shil- 
lings, he  shall  re-enter,  for  he  is  privy  in  blood,  and  enjoy  the  land 
as  heir  to  me. 

ALSO,  \f  lord  and  tenant  be,  and  the  tenant  make  a  lease  for  rg£S!348. 
term  of  life,  rendering  to  the  lessor  and  his  heirs  such  an  annual    215  b.]  ' 
rent,  and  for  default  of  payment  a  re-entry,  fyc.  if  after  the    orinuw. 
lessor  dieth  without  heir  during  the  life  of  the  tenant  for  life, 
whereby  the  reversion  comet h  to  the  lord  by  way  of  escheat,  and 
after  the  rent  of  the  tenant  for  life  is  behind,  the  lord  may  dis- 
train the  tenant  for  the  rent  * behind;  but  he  may  not  enter  into     (gg^ 
the  land  by  force  of  the  condition,  fyc.  because  that  he  is  not  heir 
to  the  (127)  lessor,  fyc. 

Note,  here  it  apeareth,  that  the  lord  by  escheat  shall  distrain  for     215  b. 
the  rent,  and  yet  the  rent  was  reserved  to  the  lessor  and  his  heirs ;  (FN.B.i44b.> 
but  both  assignees  in  deed  and  assignees  in  law  shall  have  the  rent,  19  e.  3.  Bca- 
because  the  rent  being  reserved  of  inheritance  to  him  and  his  heirs,  ccl114* 
is  incident  to  the  reversion,  and  goeth  with  the  same.     But  if  the 
rent  were  reserved  to  him  and  his  assigns,  and  the  lessor  assigned 
over  the  reversion,  and  dieth,  the  assignee  shall  not  have  the  rent 

(196)  cn-a  io  L.  and  M.  and  Roh.  (127)  toior-feqffbr,  L.  and  M.  and  Ron. 
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(Ante, lb.  after  his  decease,  because  the  rent  determined  by  his  death,  for  that 
^•^  it  was  not  reserved  to  him,  his  heirs  and  assigns. 

"But  he  may  not  enter  into  the  land  by  force  of  the  condition, 
fyc"     Hereby  it  appeareth,  that  at  the  common  law,  neither  assigns 
in  deed  nor  assigns  in  law  could  have  taken  the  benefit  of  either 
ia7  lg  entry  or  re-entry,  by  force  of  the  condition. 

17  Ass.  29! 

1a  lu^is"  The  guardian  in  chivalry  (p)  or  in  socage,  shall,  in  the  right  of 
Hb?7.p!bw.  the  heir,  take  benefit  of  a  condition  by  entry  or  re-entry,  by  the 
SeSfaSi*   common  law>  an(l  so  it  is  here  implied.    ' 

case. 

214  b.         Our  author  (sect  347.)  speaketh  of  natural  persons  for  an  example ; 

Sjcus  asto  for  if  a  bishop,  archdeacon,  parson,  prebend,  or  any  other  body  politic 

Bon  of  a  or  corporate,  ecclesiastical  or  temporal,  make  a  lease,  &c.  upon  con- 

21  h°?!  iefi  dition,  his  successor  may  enter  for  the  condition  broken,  for  they  are 

(Pbal»46b-)  privy  in  right 

or  executors,  And  so  if  a  man  have  a  lease  for  years,  and  demise  or  grant  the 
leased10    same  upon  condition,  &c  and  die,  his  executors  or  administrators 

shall  enter  for  the  condition  broken,  for  they  are  privy  in  right,  and 

represent  the  person  of  the  dead. 


estates; 


215  a.         (gr)  If  cestiiy  que  use  had  made  a  lease  for  years,  &c.  upon  con- 
(7)  '  dition,  the  feoffees  should  not  enter  for  the  condition  broken,  for 

they  are  privy  in  estate,  but  not  privy  in  blood. 

♦214  b.        "For  default  of  payment  a  re-entry,  fyc"    Hereupon  is  to  be 

strata  in    collected  divers  diversities.     First,  between  a  condition  *that  re- 

case^of  limit-  qUireth  a  re-entry,  and  a  limitation  that  ipso  facto  determineth  the 

(1°r ftr!**0  estate  without  any  entry.     Of  this  first  sort,  no  stranger,  as  Littleton 

(Pio  242a.     saith,  shall  take  any  advantage  as  hath  been  said.     But  of  limitations 

In01  Post.'     **  1S  otherwise.'    As  if  a  man  make  a  lease  quousque,  that  is,  until 

379a.)  I.  S.  comes  from  Rome,  the  lessor  grant  the  reversion  over  to  a 

stranger,  I.  S.  comes  from  Rome,  the  grantee  shall  take  advantage 

of  it  and  enter,  because  the  estate  by  the  express  limitation  was 

determined  (l  2). 

(l  2)  Between  a  condition  and  a  limitation  there  is  this  difference: — A  limitation  marks 
the  utmost  time  of  continuance ;  a  condition  marks  some  event,  which,  if  it  happens  in  the 
course  of  that  time,  is  to  defeat  the  estate.  Thus  A.  gives  lands  to  B.  for  twenty  years. 
In  this  case  the  estate  may  endure  to  the  end  of  that  period,  so  that  it  may  be  fully  com- 
pleted. The  space  of  twenty  years  is  the  period  for  which  the  estate  is  to  continue ;  and 
the  words,  appointing  this  to  be  the  time  of  continuance,  are  called  the  limitation,  from 
their  ascertaining  the  boundary  of  the  estate.  But  if  a  clause  introduced  by,  and  concluding 
in  words  of  condition,  is  added,  that  if  somewhat  shall  be  done,  or  omitted  by  either  of  the 
parties,  or  by  any  other  person  in  the  meantime,  that  then  the  term  of  twenty  years  shall 
cease  and  be  void,  this  is  a  clause  of  condition ;  and  on  the  rise  of  the  event  on  which  the 
term  is  to  cease,  or  be  avoided,  and  a  pursuit  of  title  by  entry  or  claim,  the  condition  will 
put  an  end  to  the  estate  of  the  person  to  whom  the  limitation  is  made,  and  of  all  persons 
claiming  under  him,  though  the  period  to  which  it  was  extended  in  its  limitation,  is  not  yet 
arrived.    Prest.  Est.  22. 

A  condition,  properly  so  called,  annexed  to  an  estate,  differs  from  what  is  termed  a  con- 
ditional limitation  in  this,  that  it  is  the  proper  effect  of  a  condition  to  give  tide,  by  the 
breach  of  it,  to  the  grantor,  or  those  claiming  from  him  the  reversion  in  the  lands;  a  con- 
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So  it  is,  if  a  man  make  a  lease  to  a  woman  quamdiu  casta  vixerit,  Register  m 
or  if  a  man  make  a  lease  for  life  to  a  widow  si  tamdiu  in  purd  Se^T*27' 
vidtritate  vivereL     So  it  is,  if  a  man  make  a  lease  for  a  hundred  p0™^!^ 
years,  if  the  lessee  live  so  long,  the  lessor  grants  over  the  reversion,  Lib.  io.  ibi.ai 
the  lessee  dies,  the  grantee  may  enter,  causd  qu&  suprd.  jn^n'scue. 

2.  Another  diversity  is  between  a  condition  annexed  to  a  freehold,  or  of  a  coo- 
and  a  condition  annexed  to  a  lease  for  years.     For  if  a  man  make  a  JlSe  tom» 
gift  in  tail,  or  a  lease  for  life,  upon  condition,  that  if  the  donee,  or  |gffafor 
lessee,  goeth  not  to  Rome  before  such  a  day,  the  gift  or  lease  shall  SE  Mia. 
cease  or  be  void  :  the  grantee  of  the  reversion  shall  never  take  ad-  cSSKon  Id 
vantage  of  this  condition,  because  the  estate  cannot  cease  before  an  v^Moni 
entry;  *but  if  the  lease  had  been  but  for  years,  there  the  grantee  JoSa?" 
should  have  taken  advantage  of  the  like  condition,  because  the  lease  w  a«.  pi.at 
for  years  ipso  facto  by  the  breach  of  the  condition  without  any  entry  u  a  r.  \i. ' 
was  void;  for  a  lease  for  years  may  begin  without  ceremony,  and  so  lo^uSi.11* 
may  end  without  ceremony  ;  but  an  estate  of  freehold  cannot  begin  ^aS^Jt 
Mr  end  without  ceremony.     And  of  a  void  thing  a  stranger  may  f-  ^.ji-iu95" 
take  benefit,  but  not  of  a  voidable  estate  by  entry.  °S(88)* 

Another  diversity  is  in  case  of  a  lease  for  years,  where  the  con-  215  a. 
dition  is,  that  the  lease  shall  cease  or  be  void,  as  is  aforesaid,  and  jw^iib. 
where  the  condition  is  that  the  lessor  shall  re-enter,  for  there  the  i^  3bJ" 
grantee,  as  Littleton  saith,  shall  never  take  benefit  of  the  condition.  64.) 

And  it  is  to  be  observed,  that  where  the  estate  or  lease  is  ipso  facto  pi.  Com. 
void  by  the  condition  or  limitation,  no  acceptance  of  the  rent  after  SSTi*?" 
can  make  it  to  have  a  continuance :  otherwise  it  is  of  an  estate  or  lease 
voidable  by  entry  (128). 

Another  diversity  is  between  conditions  in  deed,  whereof  sufficient  or  as  to  a 
hath  been  said  before,  and  conditions  in  law.     As  if  a  man  make  a  i£5?iUon  to 
lease  for  life,  there  is  a  condition  in  law  annexed  unto  it,  that  if  the 
knee  doth  make  a  greater  estate,  &c.  that  then  the  lessor  may  enter. 

(138)  Because  the  acceptance  of  rent  can-  an  admission  of  a  tenancy  from  year  to  year, 

**  nuke  a  new  lease,  and  the  old  one  was  and  the  lessee  will  thereby  be  entitled  to 

determined ;  but  the  acceptance  of  the  rent  is  half  a  year's  notice  to  quit.  ,  Doe,  d.  Martin 

a  sufficient  declaration,  that  it  is  the  lessor's  v.   Watts,  7  T.  R.  88.    Et  vid.  Denn,  d. 

*fll  to  continue  the  lease,  for  he  is  not  enti-  Brunt  v.  Rawlins,  10  East,  261.    But,  in 

tied  to  the  rent  but  by  the  lease.     [Note  to  order  to  raise  an  implied  tenancy  from  the 

&*  llth  edition.']  receipt  of  rent,  it  mast  appear  that  the  rent 

[Though  acceptance  of  rent,  as  rent,  by  a  was  paid  and  received  as  between  landlord 

ranainder-man  will  not  amount  to  a  con-  and  tenant,  and  that  it  was  not  attributable 

fontion  of  a  lease  Yoid  as  against  him  to  another  consideration.    Right  v.  Bawden, 

[Spurn  v.  Butcher,  Doogl.  51.     Goodright,  3  East,  260.    Et  vid.  10  Elast,  188,  9.    Dot 

"        ~"      *       "  ~             "     "    ' "  v.  Quigky,  2  Camp.  N.  P.  C.  505.]— [Ed.] 


I  torterv.  Straphan,  1  Cowp.  201.  Jenkins, 
4.  Tate  v.  Church,  3  Cowp.  483.),  yet  it  is 


jftiooal  limitation  limits  the  estate  over  to  a  stranger:  and  in  the  case  of  a  conditional 
frahation  the  estate  expires  and  determines  of  itself,  without  any  act,  as  entry  or  claim,  to 
o*  done  or  made  by  him  who  has  the  expectant  interest :  whereas  in  the  case  of  a  condition 
properly  so  called,  advantage  most  be  taken  of  the  breach  of  it,  by  the  activity  of  the 
pantoi,  his  heirs,  or  assigns.  2  Woodd.  143,  4.  2  Bl.  Com.  155.  Fearn.  Cont.  Rem. 
101.  400.    The  doctrine  of  reniainders  will  be  considered  in  the  next  chapter.—- [Ed.] 
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Of  this  and  the  like  conditions  in  law,  which  do  give  an  entry  to  the 
lessor,  the  lessor  himself  and  his  heirs  shall  not  only  take  benefit  of 
it,  but  also  his  assignee,  and  the  lord  by  escheat,  every  one  for  the 
condition  in  law  broken  in  their  own  time. 

asaun.237f       Another  diversity  there  is  between  the  judgment  of  the  common 

838,  ©9,  wo,   jaw>  whereof  Littleton  wrote,  and  the  law  at  this  *day,  by  force  of 

(89)*     the  statute  (*)  of  32  H.  8.  c.  34.  (m  2)  (r).     For  by  the  common  law 

Sdf^staS011  no  grantee  or  assignee  of  the  reversion  could  (as  hath  been  said)  take 

SnBtta*  advantage  of  a  re-entry  by  force  of  any  condition.     For  at  the  com- 

c  3i  in lie     man  law,  if  a  man  had  made  a  lease  for  life,  reserving  a  rent,  &c.  and 

jjoakflLth.  ifihe  rent  be  behind  a  re-entry,  and  the  lessor  grant  the  reversion 

Entrecog.49.  oyer^  fae  grantee  should  take  no  benefit'of  the  condition,  for  the 

(Pio.  176  b.)   cause  before  rehearsed.     But  now  by  the  said  statute  of  32  H.  8.  the 

grantee  may  take  advantage  thereof,  and  upon  demand  of  the  rent 

and  non-payment,  he  may  re-enter.     By  which  act  it  is  provided,' 

that  as  well  every  person  which  shall  have  any  grant  of  the  king  of 

any  reversion,  &c.  of  any  lands,  &c.  which  pertained  to  monasteries, 

&c.  as  also  all  other  persons  being  grantees  or  assignees,  &c  to  or  by 

any  other  person  or  persons,  and  their  heirs,  executors,  successors, 

and  assignees,  shall  have  like  advantage  against  the  lessees,  &c.  by 

entry  for  non-payment  of  the  rent,  or  for  doing  of  waste,  or  other 

forfeiture,  &c.  as  the  said  lessors  or  grantors  themselves  ought  or 

'         might  have  had.     Upon  this  act  divers  resolutions  and  judgments 

have  been  given,  which  are  necessary  to  be  known. 

SufiuS"""  lm  ^at  *e  8a^  statute  is  general,  viz.  (s)  that  the  grantee  of 
Glume's  the  reversion  of  every  common  person,  as  well  as  of  the  Jting,  shall 
Sfib&ll     take  advantage  of  conditions. 

Eli*.  180.  ° 

Dter.  ibid. 

m^w^  2*  ^at  ^e  8tatu£e  doth  extend  to  grants  made  bf  the  successors 
ur'acaae.     of  the  king,  albeit  the  king  be  only  named  in  the  act 

3.  That  where  the  statute  speaketh  of  lessees,  that  the  same  doth 
not  extend  to  gifts  in  tail. 

(90)*  4.  That  where  the  statute  speaks  of  grantees  and  assignees  of  the 
tlnSrSF*  reversion,  (/)  that  an  assignee  of  part  of  the  state  of  the  reversion 
Mjjjg^  may  take  advantage  of  the  condition.  As  if  lessee  for  life  be,  &c 
auane,  or  and  the  reversion  is  granted  for  life,  &c.  So  if  lessee  for  years, 
5?Pi.Com.   &c.  be,  and  the  reversion  is  granted  for  years,  the  grantee  for 

(h  S)  This  statute  was  occasioned  by  the  dissolution  of  religious  houses.  At  common 
law  covenants  in  leases,  like  other  covenants,  could  only  operate  between  the  parties  and 
their  privies ;  that  is,  those  who  were  heirs  or  executors  to  the  covenantors  or  the  cove- 
nantees; so  that  grantees  of  reversions  of  lands  held  of  religious  houses,  could  not  avail 
themselves  of  the  benefit  of  covenants  in  leases  granted  to  their  tenants :  and  tenants,  on 
the  other  hand,  were  deprived  of  advantages  stipulated  by  their  former  landlords.  The 
first  provision  on  this  head  was  the  statute  31  H.  8.,  c.  13.  which  gave  the  king  all  advan- 
tage, whether  of  covenants,  conditions,  or  the  like,  as  the  lessor  would  have  had.  By  stat. 
32  H.  8.  c.  34.  this  was  extended  to  the  grantees  of  the  king;  and  further,  to  make  this 
equitable  remedy  universal,  mutual  redress  is  given,  in  ail  cases  of  landlord  and  tenant, 
where  the  former  grants  his  reversion  to  another.    4  Reev.  Hist.  234,  5.— [Ed.] 
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years  shall  take  benefit  of  the  condition,  in  respect  of  this  word  ku^,^ 
(executors)  in  the  act  vS*Snr 

MfcfauMfclS  • 
Elix.309.   ORol.Abr.C2.    Fbat385a.    Ant*,  148a.    1  Rol. Abr. 471.   Mo.»)   Vid.7E.&54. 
Simile  admdged  id  Communl  Banco  in  the  Lord  Dyer'i  lime.   Pasch.  17  Ell*.   Mich.  14  fc 
15E1U.    Dyer  309.  adjudged  Winter's  caae. 

5.  That  a  grantee  of  part  of  the  reversion  shall  not  (u)  take  advan-  <«)  Lib.  & 
Uge  of  the  condition.    As  if  the  lease  be  of  three  acres,  reserving  a  itiugnVf 
rent  upon  condition,  and  the  reversion  is  granted  of  two  acres,  the  Sf!i'ca»e|,l* 
rent  shall  be  apportioned  by  the  act  of  the  parties,  but  the  condition  j&5gj- 
is  destroyed,  for  that  it  is  entire  and  against  common  right  c**e,uw»»- 

pra. 

6.  That  in  the  king's  case,  the  condition  in  that  case  is  not  destroy- 
ed, but  remains  still  in  the  king. 

7.  By  act  in  law  a  condition  may  be  apportioned  in  the  case  of  a  ubtfoLiao. 
common  person;  as  if  a  lease  for  years  be  made  of  two  acres,  one  ^S**** 
of  the  nature  of  borough  English,  the  other  at  the  common  law,  and 

the  lessor,  having  issue  two  sons,  dieth,  each  of  them  shall  enter  for 
the  condition  broken  :  and  likewise  a  condition  shall  be  apportioned  <|^  ?Jj*» 
by  the  act  and  wrong  of  the  lessee,  as  hath  been  said  in  the  Chapter  20&,  m> 
of  Rents  (a). 

8.  If  a  lease  for  life  be  made,  reserving  a  rent  upon  condition,  &c.  Bemtad  in 
the  lessor  levies  a  fine  of  the  reversion,  he  is  grantee  or  assignee  of  Paach." »a. 
the  reversion;  but  without  attornment  he  shall  not  take  advantage,  &Jj^j£j. 
of  the  condition,  for  the  makers  of  the  statute  intended  to  have  all  jgj^gjj; 
necessary  incidents  observed,  otherwise  it  might  be  mischievous  to 

the  lessee  (129). 


9.  There  is  a  diversity  between  a  condition  that  is  compulsory,  aRoi.473. 
and  a  power  of  revocation  that  is  voluntary;  for  a  man  that  hath  a  p^S^ 
power  of  revocation  may  by  his  own  act  extinguish  his  power  of  JS^A^ 
revocation  in  part,  as  by  levying  of  a  fine  of  part ;  and  yet  the  power 

shall  remain  for  the  residue,  because  it  is  in  nature  of  a  limitation, 
and  not  of  a  *condition;  and  so  it  was  resolved  (w)  in  the  Earl  of     (91)# 
Shrewsbury's  case,  in  the  court  of  wards,  P.  39  Eliz.  and  Mich.  40  S^aa 
*  41  Eliz. 

10.  If  the  lessor  bargain  and  sell  the  reversion  by  deed  indented  n Rep.  173b. 
and  enrolled,  the  bargainee  is  not  in  the  per  by  the  bargainor,  and  <i  rS'.  Abn* 
yet  he  is  an  assignee  within  the  statute.     *So  if  the  lessor  grant  the  ^0  &*** 
reversion  in  fee  to  the  use  of  A.  and  his  heirs,  A.  is  a  sufficient    *215  b. 
assignee  within  the  statute,  because  he  comes  in  by  the  act  and  limi- 
tation of  the  party,  albeit  he  is  in  the  post,  and  the  words  of  the    ' 
statute  he,  to  or  by,  and  they  be  assignees  to  him,  although  they  be 

not  by  him  :  but  such  as  come  in  merely  by  act  in  law,  as  the  lord 

(199)  Attornment  being  taken  away  per    4  &  5  Ann.  c  16.  the  law  seems  to  be  other- 
wise now.     [Note  to  the  \Uh  edition*] 

(a)  See  ante,  146.  b.  near  the  end. 
VOL.  n.  12 
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of  the  villain,  the  lord  by  escheat,  the  lord  that  entereth  or  claimeth 
for  mortmain,  or  the  like,  shall  not  take  benefit  of  this  statute. 

1 1.  If  the  lessor  in  the  case  before  bargain  and  sell  the  reversion 
by  deed  indented  and  enrolled,  or  if  the  lessor  make  a  feoffment  in 
fee,  and  the  lessee  re-enter,  the  grantee  or  feoffee  shall  not  take  any 
advantage  of  any  condition,  without  making  notice  to  the  lessee. 

12.  Albeit  the  whole  words  of  the  statute  be,  for  non-payment  of 
the  rent,  or  for  doing  of  waste  or  other  forfeiture,  yet  the  grantees 
or  assignees  shall  not  take  benefit  of  every  forfeiture,  by  force  of  a 
condition,  but  only  of  such  conditions  as  either  are  incident  to  the 
reversion,  as  rent,  or  for  the  benefit  of  the  state,  as  for  not  doing  of 
waste,  for  keeping  the  houses  in  reparation,  for  making  of  fences, 
scouring  of  ditches,  for  preserving  of  woods,  or  such  like,  and  not 
for  the  payment  of  any  sum  in  gross,  delivery  of  corn,  wood,  or  the 
like,  so  as  other  forfeiture  shall  be  taken  for  other  forfeitures  like  to 
those  examples  which  were  there  put,  viaelicit,  of  payment  of  rent^ 
and  not  doing  of  waste,  which  are  for  the  benefit  of  the  reversion 
(130). 

Littleton,  (sect  325.)  saith,  If  the  rent  be  not  paid  at  such  time, 
then  may  the  feoffor  or  his  heirs  enter,  fyc.  By  this  section, 
and  by  the  (fyc.)  therein  contained,  six  things  are  to  be  understood. 

*First,  where  our  author  saith,  if  the  rent  be  behind,  that  though 
the  rent  be  behind  and  not  paid  (x)y  yet  if  the  feoffor  doth  not  de- 
mand the  same,  &c.  he  shall  never  re-enter  (n  2),  because  the  land 


201b. 

i.  Circum- 
stances re- 
quisite to  en- 
title a  party 
to  take  ad- 
vantage of  a 
condition 
broken. 

(92)* 

Demand  (when  necessary :  (x)  40  Asa.  11.  30  H.  5. 30. 31.  6H.7.7.  19  H.  6. 76.  20  H.  6. 32. 
22  H.  6. 46.  PI.  Com.  Kidwely's  case,  fol.  70.  and  Hill  and  Grange's  case,  fol.  7a  (Noy.  23. 
1  Rot.  Abr.  469  460.   Perk.  sect.  827.    Noy.  23.) 


(130)  "It  has  also  been  held  upon  this 
statute,  that  if  a  man  makes  a  lease  for  years 
upon  condition,  that  if  the  rent  should  be  in 
arrear,  it  should  be  lawful  to  the  lessor  and 
his  assigns  to  re-enter,  and  then  the  lessor 
assigns  the  reversion  over,  and  the  lessee  at- 
torns, and  the  lessor  dies,  the  grantee  shall 
not  take  advantage  of  the  condition  for  want 
of  these  words  *  his  heirs?  in  the  reservation 
of  the  condition ;  the  condition  being  that  he 
and  his  assigns  shall  enter.  By  Brown,  serj. 
who  moved  the  case  in  C.  B.  ex  relatione  T. 
Hurst. — It  appears,  therefore,  that  this  re- 
servation of  condition  is  to  be  resembled  to 
such  a  reservation  of  rent  as  is  mentioned  in 
page  47  a.  which  determined  by  the  death  of 
the  lessor;  but  that  nevertheless  the  grantee 
shall  have  advantage  of  the  condition,  during 
the  life  of  the  grantor,  by  the  32  H.  8.  Supra 
215  b.  So  note,  the  grantee  of  fart  of<  the 
reversion  in  the  whole  shall  take  advantage 
of  a  condition ;  for  to  this  purpose  the  grantee 
of  a  reversion  for  life  or  years  is  an  assignee 
within  the  32  H.  8.  who  may  enter;  which, 


nevertheless,  is  very  different  in  the  ease  of 
a  warranty ;  for  a  lessee  for  life,  who  has  but 
a  part  of  the  estate  in  the  whole,  is  not  as- 
signee for  voucher.  Infra  385  b.  On  the 
other  hand,  the  grantee  of  the  whole  estate 
in  reversion  in  part  is  not  an  assignee  within 
the  32  H.  8 :  as  if  the  reversioner  in  fee  of 
four  acres  grants  two  acres  in  fee,  the  grantee 
cannot  enter ;  which  also  is  very  different  in 
the  case  of  warranty,  for  the  feoffee  of  two* 
acres  is  an  assignee  for  voucher.  Infra  315 
a."— Lord  Nott.  MSS. 

If  a  mortgagor  and  mortgagee  make  a  lease 
in  which  the  covenants  for  the  rent  and  re- 
pairs are  only  with  the  mortgagor  and  his 
assigns,  the  assignee  of  the  mortgagee  can- 
not maintain  an  action  for  the  breach  of  these 
covenants,  because  they  are  collateral  to  his 
grantor's  interest  in  the  land,  and  therefore 
do  not  run  with  it  Webb  v.  Russet  3  T.  R. 
393.  In  the  former  case,  the  mortgagor  may 
maintain  an  action  on  the  breach  of  the  cove- 
nant. Stokes  v.  Russell,  3  T.  R.  678.  1  H. 
Bl.  562.    Butler.     Note  118. 


(r  2)  See  ace.  2  Ld.  Raym.  750.     1  Sail;.  250.  3  Burr.  1896,  7.    So  it  is  if  there  be  a 
rwmins  pmrut  given  to  the  lessor  for  non-payment,  the  lessor  must  demand  the  rent  before 
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is  the  principal  debtor  ;  for  the  rent  issueth  *out  of  the  land,  and  (93)* 
in  an  assise  for  the  rent  the  land  shall  be  put  in  view ;  and  if  the 
land  be  evicted  by  a  title  paramount,  the  rent  is  avoided,  and  after 
such  eviction  the  person  of  the  feoffee  shall  not  be  charged  there- 
with, for  the  person  of  the  feoffee  was  only  charged  with  the  rent  in 
respect  of  the  grant  out  of  the  land. 

Secondly,  the  demand  must  be  made  upon  the  land,  because  the  whew  to  u 
land  is  the  debtor,  ahd  that  is  the  place  of  demand  appointed  by  mad#; 
law  (i). 

^f  the  king  maketh  a  lease  for  years,  rendering  a  rent  payable  at 

his  receipt  at  Westminster,  and  after  the  king  granteth  the  reversion 

to  another  and  his  heirs,  the  grantee  shall  demand  the  rent  upon  the  ub.4.k\.7% 

land,  and  not  at  the  king's  receipt  at  Westminster  ;  for  as  the  law  ^2?; 

without  express  words  doth  appoint  the  lessee  in  the  king's  case  to  caM- 

pay  it  at  the  king's  receipt  (o  2),  so  in  case  of  a  subject,  the  law 

appoints  the  demand  to  be  on  the  land  (3). 

be  can  be  entitled  to  the  penalty ;  or  if  the  clause  be,  that  if  the  rent  be  behind,  the  estate 
of  the  lessee  shall  cease  and  be  void ;  because  the  presumption  is,  that  the  lessee  is  attend- 
ant oo  the  land,  to  save  his  penalty  and  preserve  his  estate ;  and  therefore  shall  not  be 
punished  without  a  wilful  default,  which  cannot  be  made  appear  without  a  demand  be 
proted,  and  that  it  was  not  answered.  Hutt.  42.  114.  Hob.  207.  331.  7  Co.  56  b.  But 
where  the  remedy  for  recovery  of  the  rent  is  by  distress,  there  needs  no  demand  previous 
to  the  distress,  though  the  deed  says,  that  if  the  rent  be  behind,  being  lawfully  demanded, 
tke  lessor  may  distrain,  for  the  very  taking  of  the  distress  is  a  legal  demand.  Hob.  207. 
Moor,  883.  Ante,  144  a.  vol.  1.  p.  446.  Also  where  the  power  of  re-entry  is  given  to  the 
lessor  for  non-payment,  without  any  demand,  there  no  demand  is  necessary.  Dyer,  686. 
i  Co.  40  b.  And  it  is  now  held,  that  on  an  ejectment  brought  for  non-payment  of  rent,  an 
•btnal  entry  is  not  necessary.  Salk.  259.  Bull.  N.  P.  102.  And  by  the  4  Geo.  2.  c.  28. 
a.  8.  in  all  cases  between  landlord  and  tenant,  as  often  as  one  half  year's  rent  shall  be  in 
arrear,the  landlord  having  a  right  by  law  to  re-enter  for  non-payment  of  rent,  may,  without 
any  formal  demand  or  re-entry,  serve  a  declaration  in  ejectment  for  recovery  of  the  demised 
premises;  and  shall  recover  judgment  and  execution  in  the  same  manner  as  if  the  rent  in 
anearhad  been  lawfully  demanded,  and  re-entry  made.  And  if  the  lessee  or  other  person 
churning  under  the  lease,  suffers  judgment  to  be  recovered,  and  execution  executed,  with- 
out paying  the  rent  and  arrears  with  costs,  and  without  filing  any  bill  for  relief  in  equity 
within  six  calendar  months  after  such  execution  executed,  he  shall  be  barred  from  all  relief 
to  law  or  equity,  other  than  by  writ  of  error. 

On  the  construction  of  this  statute,  it  has  been  decided,  in  a  recent  case,  that  though  the 
lease  contain  .the  words,  "being  lawfully  demanded,"  yet  the  lessor  may  bring  an  eject- 
•eat without  any  demand,  provided  he  has  aright  of  re-entry,  and  there  was  half  a  year's 
nat  in  arrear,  and  no  sufficient  distress  on  the  premises.  Doe,  d.  Scholefield  v.  Alexander, 
3  Maul.  &  S.  525.     Et  vid.  Doe,  d.  Smelt  v.  Fuehau,  15  East,  286 [Ed.] 

(i)  [To  the  place  of  performing  the  condition,  see  Litt.  Sect.  340.  and  the  commentary 
on  that  section.] 

(o  2)  If  the  king  makes  a  lease  reserving  rent,  the  tenant  must  pay  it  without  demand, 
as  is  said,  either  to  bis  receiver  for  that  purpose,  or  at  the  receipt  of  the  exchequer,  as  well 
as  if  by  the  words  of  the  lease  the  rent  had.  been  made  payable  at  his  exchequer,  or  into  the 
bands  of  his  receiver.  4  Co.  73.  Cro.  Eliz.  462.  Mod.  404.  Dyer,  87.  *  So  the  king 
•hall  take  advantage  of  a  condition  for  re-entry  on  non-payment  of  rent,  without  demand, 
though  the  lessor  under  whom  the  king  claims,  could' not  re-enter  for  default  of  payment  of 
lbs  rent  without  a  demand  made.    Knight's  ease,  5  Co.  56  a,  b. — [Ed.] 

(3)  [The  prior  of  St.  John  Jerusalem  made  a  lease  for  years,  reserving  rent,  with  a  con- 
dition of  re-entry,  and  afterwards  surrendered  the  priory,  and  all  its  possessions  to  the  king. 
Ita  judges  were  of  opinion  that  the  king,  by  reason  of  his  prerogative,  might  take  advan- 
tage of  the  condition  without  demand,  though  the  prior  himself  could  not.  5  Rsp.  56  a,  b. 
&>tkr.  Note  86.] 
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«  am.  s.  If  there  be  a  house  upon  the  same,  he  must  demand  the  rent 

wEiu.  vpr  at  fae  nouse#     ^nd  jje  cannot  demamd  it  at  the   baek-door  of 

the  house  but  at  the  fore-door,  because  the  demand  must  ever  be 

made  at  the  most  notorious  place.    And  it  is  not  material  whether 

any  person  be  there  or  no. 

Albeit  the  feoffee  be  in  the  hall  or  other  part  of  the  house,  yet 
(y)  BAndioM  the  feoffor  need  not  (y)  but  come  to  the  fore-door,  for  that  is  the 
IpStkiy.  place  appointed  by  law,  albeit  the  door  be  open. 

209  a.         (*)  If  the  feoffment  were  made  of  a  wood  only,  the  demand  mitf 

i>?e?a»! *'    "*  ma^e  at  the  gate  of  the  wood,  or  at  some  highway  leading  throu^ 

clme  i46a.)  the  wood,  or  other  most  notorious  place.     And  if  one  place  be  as 

notorious  as  another,  the  feoffor  hath  election  to  demand  it  at  which 

(94)*     he  will,  and  albeit  *the  feoffee  be  in  some  other  part  of  the  wood  ready 

to  pay  the  rent,  yet  that  shall  not  avail  him.     Et  sic  de  sirnilibus. 

Thirdly,  and  if  the  feoffor  demand  it  on  the  ground  at  a  place 
which  is  not  most  notorious,  as  at  the  back-door  of  a  house,  &c.  and 
in  pleading  the  feoffor  allege  a  demand  of  the  rent  generally  at  the 
house,  the  feoffee  may  traverse  the  demand,  and  upon  the  evidence 
it  shall  be  found  for  him,  for  that  it  was  a  void  demand. 

la**  Bo-        Fourthly,  if  the  rent  be  reserved  to  be  paid  at  any  place  from  the 
cjue.foi.73.   land,  yet  it  is  in  law  a  rent,  and  the  feoffor  must  demand  it  at  the 

place  appointed  by  the  parties,  observing  that  which  hath  been  said 

before  concerning  the  most  notorious  place. 


PI.  Cora.  7a 


Fifthly,  and  all  this  is  to  be  understood  when  the  feoffee  is  absent} 
for  if  the  feoffee  cometh  to  the  feoffor  at  any  place  upon  any  part  of 
the  ground  at  the  day  of  payment,  and  offer  his  rent,  albeit  they  be 
not  at  the  most  notorious  place,  nor  at  the  last  instant,  the  feoffor  is 
<?bft.3iia.)  bound  to  receive  it,  or  else  he  shall  not  take  any  advantage  of  any 
demand  of  the  rent  for  that  day  (i).( 

ud  at  what       Sixthly,  therefore,  the  place  of  demand  being  now  known,  it  is 

l<?lup.&)  further  to  be  known  what  time  the  law  hath"  appointed  for  the  same. 
This  partly  appeareth  by  that  which  hath  been  last  said.  For  albeit 
the  last  time  of  demand  of  the  rent  is  such  a  convenient  time  before 
the  sun-setting  of  the  last  day  of  payment,  as  the  money  may  be 
numbered  and  received,  notwithstanding,  if  the  tender  be  made'to 
him  that  is  to  receive  it  upon  any  part  of  the  land  at  any  time  of  the 

(5  B«p.  H4 t>o  ]ast  day  0f  payment,  and  he  refuseth,  the  condition  is  saved  for  that 
time;  for  by  the  express  reservation  the  money  is  to  be  paid  on  the 

g£ro.4tti  day  indefinitely,  and  convenient  time  before  the  last  instant,  is  the 
uttermost  time  appointed  by  law,  to  the  intent  (131)  that  then  both 

(131)  Yet  the  teat  is  not  due  till  the  last  cotors.     1  Saund.  287.    Salk.  578.    {Note 

minute  of  the  natural  day;  for  if  the  lessor  to  the  twe(fthmedition.] 

dies  after  sun-set,  and  before  midnight,  the  ,  [See  ant.  vol.  1.  p.  486.  n.  (s  1).] — [Ed.] 
rent  snail  go  to  the  heir,  and  not  to  the  exe- 

(i)  For  the  difference  of  the  demand  to  be  made  in  case  of  a  re-entry  to  avoid  an  estate, 
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parties  should  meet  together,  the  one  to  demand  and  receive,  and  the 
other  to  pay  it,  so  as  the  one  "should  not  prevent  the  other.     But  if     (95)* 
the  parties  meet  upon  any  part  of  the  land  whatsoeverwm  the  same 
day,  the  tender  shall  save  die  condition  for  ever  for  that  time. 

And  if  the  reservation  of  the  rent  be  (as  here  Littleton  putteth  the  ^£,J)L114- 
case)  at  certain  feasts,  with  condition  that  if  it  happen  the  rent  to  be  pi.  Com.  Hiii  » 
behind  by  the  space  of  a  week  after  any  day  of  payment,  &c.  in  this  %£$ffim. 
case  the  feoffor  needeth  not  demand  it  on  the  feast  day,  but  the  utter-  JJ£ y^a0,81' 
most  time  for  the  demand  is  a  convenient  time  (as  hath  been  said) 
before  the  last  day  of  the  week,  unless  before  that  the  feoffee  meet 
the  feoffor  upon  the  land,  and  tender  the  rent  as  is  aforesaid  (p  2). 

If  a  rent  be  granted  payable  at  a  certain  day,  and  if  it  be  behind  Mich.  40  &  41 
and  demanded,  the  grantee  shall  distrain' for  it,  in  this  case  the  gran-  stanUyaLi 
tee  need  not  demand  it  at  the  day;  but  if  he^ demand  it  at  any  time  ES^ foi.ae. 
after,  he  shall  distrain  for  it,  for  the  grantee  hath  election  in  this  case  Mjjjwfc'- 
to  demand  it  when  he  will,  to  enable  him  to  distrain  (*). 

Regularly,  when  any  man  will  take  advantage  of  a  condition,  if  he     218  a. 
may  enter,  he  must  enter,  and  when  he  cannot  enter  he  must  make  f$v°T 
a  claim;  and  the  reason  is,  for  that  a  freehold  and  inheritance  shall  pi.  Com. 
not  cease  without  entry  or  claim,  and  also  the  feoffor  or  grantor  may  and  Beiton'- 
waive  the  condition  at  his  pleasure.  ,  SSji^3b.) 

As  if  a  man  grant  an  advowson  to  a  man  and  to  his  heirs  upon  via.  urn* 
condition,  that  if  the  grantor,  &c  pay  twenty  pound  on  such  a  day,  i2&cap' vn" 
&c  the  state  of  the  grantee  shall  cease  or  be  utterly  void  (q  2),  the 
grantor  payeth  the  money,  yet  the  state  is  not  revested  in  the  grantor 
before  a  claim,  and  that  claim  must  be  made  at  the  church. 
» it  is  of  a  reversion  or  remainder,  of  a  rent,  or  common,  or 


(a)  And  <a)Pi.com. 
thelikeJEtfSP 


or  the  forfeiture  of  a  earn  nomine  pcenm,  and  of  the  demand  to  be  made  in  case  of  an  entry 
to  distrain,  see  before,  144  a. 

(p  2)  Snch  condition,  however,  is  not  saved  by  the  attendance  of  the  lessee  with  the 
rent  merely  on  the  first  day  of  payment,  for  if  the  lessor  be  not  then  there  to  receive  it,  the 
lessee  most  equally  attend  on  toe  last  day.  10  Co.  129  a.  Plow.  70.  a,  b.  4  Bac.  Abr.  220. 
Bat  in  case  of  a  rent  payable  on  a  particular  day,  or  within  a  certain  time  after,  it  is  suffi- 
cient, if  the  lessee  attend  at  the  land  on  the  first  day  of  payment;  and  if  the  lessor  do  not 
attend  there  to  receive  it,  the  condition  is  saved.  But  in  both  cases  a  tender  of  the  rent  at 
any  day,  within  the  stipulated  number  of  days,  to  the  lessor  himself,  although  it  be  off  the 
premises,  is  sufficient.  Cropp  v.  Hambleton,  1  Cro.  Eliz.  48.  Plowd.  70  a,  b.  10  Co.  129  a. 
And  dow  by  the  before-mentioned  stat.  of  4  Geo.  2.  c.  28.  s.  4.  it  is  provided,  that  if  the 
tenant,  at  any  time  before  the  trial  in  ejectment,  (see  Roe  v.  Davis,  7  East,  363.),  pays  or 
tenders  to  the  lessor  or  landlord,  or  pays  into  court  all  the  arrears  of  rent  with  the  costs, 
the  proceedings  in  ejectment  shall  cease.  Before  this  statute  both  the  courts  of  law  and 
the  courts  of  equity  had  exercised  a  discretionary  power  of  staying  the  lessor  from  proceed* 
ing  at  law,  in  cases  of  forfeiture  for  non-payment  of  rent,  by  compelling  him  to  take  the 
money  due  to  him.  See  the  opinion  of  Lee,  C.  J.  in  Archer  v.  Snapp,  Andr.  341.  Et  vid. 
Bull.  N.  P.  97.  2  Salk.  597.  8  Mod.  345.  10  Mod.  383.  2  Vera.  103.  1  Wils.  75. 
-"  Stra.  900.  Where  an  ejectment  is  brought,  on  the  preceding  statute,  for  the  forfeiture  of 
a  lease,  acceptance  of  rent  afterwards,  by  the  landlord,  has  been  held  to  be  a  waiver  of  the 
forfeiture ;  for  it  is  a  penalty,  and,  by  accepting  the  rent,  the  penalty  is  waived.  Per  Ash* 
ton,  J.  in  Doe  v.  Batten,  Cowp.  247.--[iM.] 

(*)  Ante,  144  a.  vol.  1.  p.  447—[£rf.] 

(q  2)  See  ace  2  Co.  50.    2  And.  8.    3  Com.  Dig.  130.    Condition  (0  5).— [17rf,] 
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f  there  must  be  a  claim  before  the- state  be  revested,  in  the  grantor  by 
force  of  the  condition,  and  that  claim  must  be  made  upon  the  land. 
* 
42E.3.  i.  A  fortiori,  in  case  of  a  feoffment  which  passeth  by  livery  of  seisin, 

there  must  be  a  re-entry  by  force  of  the  condition  before  the  state  be 
void. 

Lib.  2.  foi.  so.      If  a  man  bargaineth  and  selleth  land  by  deed  indented  and  inrolled, 

ciJota£yi    with  a  proviso,  that  if  the  bargainor  pay,  &c.  that  then  the  state  shall 

'  CMC*  cease  and  be  void,  he  payeth  the  money,  the  state  is  not  revested  jn 

the  bargainor  before  a  re-entry  (r  2).     And  so  it  is,  if  a  bargain  and 

sale  be  made  of  a  reversion,  remainder,  advowson,  rent,  common, 

SSe^)a*b'  ^c#     ^nc*  so  xt  *8>  ^  'an<*8  **e  devised  to  a  man  and  to  his  heirs  upon 

condition,  that  if  the  devisee  pay  not  twenty  pound  at  such  a  day, 

that  his  estate  shall  cease  and  be  void,  the  money  is  not  paid,  the 

state  shall  not  be  vested  in  the  heir  before  an  entry.     And  so  it  is, 

of  the  reversion  or  remainder,  an  advowson,  rent,  common,  or  the 

like  (s  2). 

But  the  said  rule  hath  divers  exceptions. 

SaSSS?*      ^irst> in  *e  case  of  Littleton  (sec1-  35o0  (T  2)>  for  that  ne  can 
qoirfM  en-     make  no  entry,  he  shall  not  be  driven  to  make  any  claim  to  the 
'  i7foL  i$LUb'  reversion  ;  for  seeing  by  construction  of  law  the  freehold  and  inheri- 
5>l?4Cai& is.  tance  passeth  maintenant  out  of  the  lessor ;  by  the  like  construction, 
the  freehold  and  inheritance  by  the  default  of  the  lessee  shall  be  re- 
vested in  the  lessor  without  entry  or  claim. 

(97)*  *2.  If  I  grant  a  rent-charge  in  fee  out  of  my  land  upon  condition, 

Broking's    there  if  the  condition  be  broken,  the  rent  shall  be  extinct  in  my 
'irl*     land,  because  I  (that  am  in  possession  of  the  land)  need  make  no 
claim  upon  the  land,  and  therefore  the  law  shall  adjudge  the  rent 
void  without  ony  claim. 

ao  e  4. 19.         **•  ^  a  man  ma'ce  a  feoffment  unto  me  in  fee,  upon  condition  that  I 

^Sl7 'it    8^a^  P81^  unt0  k*m  twenty  Pound  at  a  day,  &c.  before  the  day  I W 

ORepV.)     unto  him  the  land  for  years,  reserving  a  rent,  and  *after  fail  of  pay- 

•218  b.     ment,  the  feoffee  (a)  shall  retain  the  land  to  him  and  to  his  heirs,  and 

the  rent  is  determined  and  extinct,  for  that  the  feoffor  could  not  enter, 

nor  need  not  claim  upon  the  land,  for  that  he  himself  was  in  possea- 

(r  3)  Adj.  2  Co.  53  b.  Et  vid.  1  Co.  174  a.— [Ed.] 

(s  2J  [The  entry  or  claim  may  be  made  either  by  the  party  himself,  or  by  a  stranger  ty 
his  order.  2  Cro.  57.]  An  entry  by  a  stranger  without  authority  is  good,  if  it  be  assented 
to  afterwards;  and  it  will  support  an  ejectment,  if  the  assent  be  before  the  demise  in  the 
ejectment    Fiiehel  v.  Adams,  Stra.  1128.— [Ed.] 

(t  2)  The  case  put  by  Littleton  in  sect.  350.  is  as  follows :  "  If  a  lease  be  for  five  years* 
upon  condition,  that  if  the  lessee  within  two  years  pays  20/.  he  shall  have  the  fee,  and 
livery  is  made,  the  lessee  has  a  fee  conditional.9'  Ant.  p.  11.  In  this  case,  on  the  lessee 
failing  to  pay,  the  fee  shall  be  revested  in  the  lessor  without  entry ;  because  he  cannot  en' 
ter  during  the  term. — [Ed.] 

(a)  The  sense  appears  to  require  that  Lord  Coke  should  hone  used  the  word  feoffor  ht* 
instead  of  feoffee.    See  Mr.  Ritso's  Intro,  p.  119.    >Jote  to  18th  Edit.  Lond.  1823. 
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son,  and  the  condition  being  collateral  is  not  suspended  by  the  lease, 
otherwise  it  is  of  rent  reserved. 

4.  If  a  man  by  his  deed,  in  consideration  of  fatherly  love,  &c.  JS^;,174, 
covenant  to  stand  seised  to  the  use  of  himself  for  life,  and  after  his  (Pari.  bK?' 
decease  to  the  use  of  his  eldest  son  in  tail,  the  remainder  to  his  Ante,2i6a.) 
second  son  in  tail,  the  remainder  to  his  third  son  in  fee,  with  a 
proviso  of  revocation,  &c.  the  father  doth  make  a  revocation  accord- 
ing to  the  proviso,  the  whole  estate  is  maintenant  re-vested  in  him 
without  entry  or  claim,  for  the  cause  aforesaid. 

BUT  in  such  cases  of  feoffment  upon  condition  where  the  uttl«to». 
feoffor  may  lawfully  enter  for  the  condition  broken,  fyc.  (132)  t|?*^*1# 
there  the  feoffor  hath  not  t fie  freehold  before  his  entry,  fyc.  (133).  •■ 

This  upon  that  which  hath  been  said  is  evident,  and  needeth  no     218  b. 
further  explanation. 

202a. 
Regularly  it  is  true,  that  he  that  entereth  for  a  condition  broken  a.  0°  "g* 
shall  be  seised  in  his  first  estate,  or  of  that  estate  which  he  had  at  broken,  the1 
the  time  of  the  estate  made  upon  condition,  but  yet  this  faileth  in  iKZunhii 
many  cases.  St?*'6*" 

8BL7.7b. 

1.  In  respect  of  impossibility.    As  if  a  man  seised  of  *lands  in  Exceptional© 
the  right  of  his  wife  maketh  a  feoffment  in  fee  by  deed  indented,  ^,,r2^|^. 
upon  condition  that  the  feoffee  should  demise  the  land  to  the  feoffor  pSSfbmty; 
for  his  life,  &c  the  husband  dieth,  the  condition  is  broken;  in  this  i^l^m^ 
case  the  heir  of  the  husband  shall  enter  for  the  condition  broken,  but  fc^,44- 

it  is  impossible  for  him  to  have  the  estate  that  the  feoffor  had  at  the  h&m'icS*. 
time  of  the  condition  made ;  for  therein  he  had  but  an  estate  in  the  (ft^' j£b.) 
right  of  his  wife  which  by  the  (a)  coverture  was  dissolved.     And 
therefore,  when  the  heir  hath  entered  for  the  condition  broken,  and 
defeated  the  feoffment,  his  estate  doth  vanish,  and  presently  the  state 
is  vested  in  the  wife. 

2.  In  respect  of  necessity.     If  Cestuy  que  use  after  the  statute  of  J^0606*" 
R.  3.  and  before  the  statute  of  27  H.  8.,  had  made  a  feoffment  in  fee 

upon  condition,  and  after  had  entered  for  the  condition  broken  ;  in  , 
this  case  he  had  but  an  use  when  the  feoffment  was  made,  but  now 
he  shall  be  seised  of  the  whole  state  of  the  land.  So  that  as  in  the 
former  case,  the  ancestor,  had  somewhat  at  the  making  of  the  con- 
dition, and  the  heir  shall  have  nothing  when  he  hath  entered  for  the 
condition  broken  ;  so  in  this  case  the  feoffor  had  no  estate  or  interest 
in  the  land  at  the  time  of  the  condition  made,  but  a  bare  use  ;  yet, 
after  his  entry  for  the  condition  broken,  he  shall  be  seised  of  the 
whole  state  in  the  land,  and  that  also  for  necessity ;  for  by  the  feoff- 

(132)  la-Vou  in  L.  and  M.  and  Roh.  void  or  continue  the  estate  of  the  feoffee, 

(133S  For  till  entry  it  doth  not  appear;    which  he  will  do.    [Note  to  the  llth  edition.] 
the  feoffor  having  .power  at  his  election  to 

(a)  Tke  text  thouid  reed,  it  Heme,  as  if  Lord.  Coke  had  said,  which  by  the  determination 
of  the  coverture.    Note  to  the  18th  Edit.  Lond.  1823. 
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ment  in  fee  of  Cestuy  que  use,  the  whole  estate  and  right  was 
divested  out  of  the  feoffees.    And  therefore  of  necessity  the  feoffor 
j  must  gain  the  whole  estate  by  his  entry  for  the  condition  broken. 

Tenant  in  special  tail  hath  issue,  and  his  wife  dieth,  tenant  in  tail 
maketh  a  feoffment  in  fee  upon  condition,  the  issue  dieth,  the  con- 
•202  b.    dition  is  broken,  the  feoffor  re-enters,  he  shall  *have  but  an  estate 
(SRep.43,44.)  for  Hfe,  as  tenant  in  tail  apres  possibility  of  issue  extinct  by  the  re- 
entry, and  yet  he  had  an  estate  tail  at  the  time  of  the  feoffment,  and 
that  also  for  necessity. 


or  as  to  some 
collateral 
qualities;, 
(Ante,  103  a.) 

(99)* 


15  Asa.  12. 
(4  Rep.  9b.) 


8H.7.7. 


(Port,  360b.) 


3.  In  some  cases  the  feoffor  by  his  re-entry  shall  be  in  his  former 
estate,  but  not  in  respect  of  some  collateral  qualities.  As  if  tenant 
by  homage  ancestrel  maketh. a  feoffment  in  fee  upon  condition,  and 
entereth  upon  the  condition  broken,  it  *shall  never  be  holden  by 
homage  ancestrel  again.  And  so  it  is,  if  a  copyhold  escheat,  and 
the  lord  make  a  feoffment  in  fee  upon  condition,  and  entereth  for  the 
condition  broken.  And  the  reason  in  both  these  cases  is,  for  that 
the  custom  or  prescription  for  the  time  is  interrupted. 

1  (i)  Lord  and  tenant  by  fealty  and  rent,  the  lord  is  in  seisin  of  his 
rent,  the  lord  granteth  his  seignory  to  another  and  to  his  heirs  upon 
condition,  the  tenant  attorneth  and  payeth  his  rent  to  the  grantee, 
the  condition  is  broken,  the  lord  distraineth  for  his  rent,  and  rescous 
is  made,  he  shall  be  in  his  former  estate,  and  yet  the  former  seisin 
shall  not  enable  him  to  have  an  assise  (tj2)  without  a  new  seisin. 

If  tenant  in  tail  make  a  feoffment  in  fee  upon  condition,  and  dieth, 
the  issue  in  tail  within  age  doth  enter  for  tne  condition  broken,  he 
shall  be  first  in  as  tenant  in  fee-simple  ats  heir  to  his  father,  and 
consequently  and  instantly  he  shall  be  remitted.  But  if  the  heir  be 
of  full  age  he  shall  not  be  remitted,  because  he  might  have  had  his 
formedon  against  the  feoffee,  and  the  entry  for  the  condition  is  his 
own  act;  but  more  shall  be  said  hereof  in  his  proper  place,  in  the 
Chapter  of  Remitter.  4 

2H  to.  4.  ^  a  man  ma^e  a  feoffment  *n  fee  of  Black  Acre  and  White  Acre, 

<i  Roi.  Abr.    upon  condition,  &c  and  for  breach  thereof  that  he  shall  enter  into 
4R>  Black  Acre,  this  is  good. 

13E.4.4.*         If  tenant  for  life  make  a  feoffment  in  fee  upon  condition,  and 
as ^am.  ml     entereth  for  the  condition  broken,  he  shall  be  tenant  for  life  again, 

(i)  This  is  seemingly  contradicted  by  the  authorities  cited  in  the  margin.  In  that  taken 
from  Lord  Coke's  Reports,  it  is  said,  "  If  the  lord  grants  his  seignory  on  condition,  and 
the  tenant  pays  the  rent  to  the  grantee,  and  afterwards  the  condition  is  broken,  and  the 
lord  distrains  for  the  services,  upon  rescous  he  shall  have  assise,  for  the  seisin  before  is 
sufficient" — The  case  reported  in  the  margin  from  the  book  of  assises  is  to  the  same  effect. 
But  it  is  to  be  observed,  that,  when  the  lord  distrains,  his  distress  amounts  to  a  new  entry. 
This  may  seem  to  reconcile  the  apparent  contradiction,  in  this  instance,  between  the  com- 
mentary and  the  authorities  cited  in  the  margin.    Butler.    Note  89. 

(u  2)  Contra  4  Co.  9  b.  And  the  reason  there  given  is,  that  in  the  case  of  rent,  the 
distresses  in  lieu  of  an  entry.  Vid.  15  E.  3.  Ass.  95.  &  15  Ass.  12.  Brook.  Seisin.  38. 
2  Rol.  465 [25W.] 
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hut  subject  to  a  forfeiture,  for  the  state  is  reduced,  but  the  forfeiture  }!£££ 
is  not  purged  (w  2).  oroi.  Abr. 

2S2a.) 

*J?  UT  where  a  feoffment  is  made  of  certain  lands,  reserving    (100)* 
a  certain  rent,  (134)  #c.  upon  such  condition,  that  if  the  rent  be  rs™327. 
behind,  (135)  that  it  shall  be  lawful  for  the  feoffor  and  (136)  his    203  b.]  * 
heirs  to  enter  (137),  and  to  hold  the  land,  until  he  be  satisfied  or  2PJjJc£Ji£ 
paid  the  rent  behind,  fyc.  in  this  case  if  the  rent  be  behind,  and  diuonto  e* 
the  feoffor  or  his  *  heirs  enter,  the  feoffee  is  not  altogether  excluded  m  payment. 
from  this  ( 1 38),  but  the  feoffor  shall  have  and  hold  the  land,  and    #203  »• 
thereof  take  the  profits,  until  (139)  he  be  satisfied  of  the  rent  be- 
hind ;  and  when  he  is  satisfied,  then  may  the  feoffee  ( 140)  re-enter 
into  the  same  land,  and  hold,  (141)  it  as  he  held  it  before.    For 
in  this  case,  the  feoffor  s/hall  have  (l't?)  the  land  but  in  manner 
as  for  a  distress,  until(\43)  he  be  satisfied  of  the  rent,  fyc.  though 
(144)  he  take  the  profits  in  the  mean  time  (145)  to  his  own 
use,  4»t. 

"  And  to  hold  the  land  until  he  be  satisfied  or  paid  the  rent  be-    202  D# 
hind,  fyc"     By  this  it  is  implied,  that  if  such  a  feoffment  be  made,  vid.  sect.  332. 
reserving,  (b)  for  example,  eight  marks  rent  at  the  feast  of  Easter,  Barrem 
with  such  a  condition  as  is  aforesaid,  the  feoffor  at  the  feast  day  de-  remio.dn! 
mands  the  rent,  the  feoffee  payeth,  unto  him  six  marks  parcel  of  the  §525 12*3. 
rent,  the  feoffor  entereth  into  the  lands,  and  taketh  the  profits  towards  gt,  covenant 
satisfaction.     Afterwards  the  feoffee  doth  tender  the  two  marks 
residue  of  the  rent  to  the  feoffor  upon  the  land,  who  refuseth  it     It 

(134)  tfc.  not  in  L.  and  M.  (141)  come-coment  in  L.  and  M.  and  Ron. 

(135)  il  added  in  L.  and  M.  (142)  avera  la  terre-ceo  aver  in  L.  and  M. 

(136)  a  added  in  L.  and  M.  and  Roh. 

(137)  en  la  terre  tenus  de  eux  in  L.  and  M.        (143)  que  added  in  L.  and  M .  and  Roh. 

(138)  de  added  in  L.  and  M.  and  Roh.  044)  que  not  in  L.  and  M.  nor  Roh. 

(139)  que  added  in  L.  and  M.  and  Roh.  (145)  a  son  use  demesne  not  in  L.  and  M> 
(140)'  rc*entrer-entre  in  L.  and  M.  and  Roh.  nor  Roh. 

(w  2)  If  a  tenant  for  life,  with  contingent  remainder  over,  makes  a  feoffment  in  fee  upon 
condition,  and  the  contingency  happens  before  the  condition  is  broken,  the  remainder  is 
destroyed ;  but  if  the  tenant  for  lire  enters  for  the  condition  broken,  before  the  contingency 
happens,  the  contingent  remainder  will  be  revived,  and  the  contingency,  if  it  happens,  may 
vest.  See  Thompson  v.  Leach,  1  Ld.  Raym.  314.  S.  P.  Salk.  577.  Fearn.  Cont.  Rem. 
509,  510. 

With  respect  to  the  effect  of  an  entry  for  a  condition  broken : — As  the  entry  of  the  feoffor 
on  the  feoffee  for  the  breach  of  a  condition  defeats  the  estate  to  which  the  condition  was 
annexed,  so  it  defeats  all  rights  and  incidents  annexed  to  that  estate,  as  dower  and  curtesy, 
and  all  charges  and  incumbrances  created  by  the  feoffee,  dnrtng  his  possession.  For,  upon 
die  entry  of  the  feoffor,  he  becomes  seised  of  an  estate  paramount  to  that  which  was  liable 
to  those  charges.    1  Rol.  Abr.  474. 

With  regard  to  conditions  in  general,  it  may  be  further  observed,  1st.  That  a  condition 
must  defeat  the  whole  estate.  Ante,  note  (v),  p.  33.  2d.  That  a  condition  being  entire 
cannot,  in  general,  be  apportioned  by  the  act  of  the  parties,  4  Co.  120.  5  Co.  54. ;  though 
it  may  be  apportioned  by  act  of  law,  or  by  act  and  wrong  of  the  leasee.  Ante,  215  a.  p.  90. 
3d.  That  a  condition  may  be  good  for  part,  and  void  for  the  rest.  Ante,  n.  (p),  25.  Post, 
379  b.  4th.  That  where  an  estate  is  given  upon  condition,  the  taking  possession  of  the  land 
to  which  the  condition  is  annexed,  binds  to  the  performance  of  the  condition,  even  though 
such  performance  should  be  attended  with  loss.  Duke  of  Montague  v.  Beaulieu,  3  Bro. 
P.  C.  277.  Mtorney-General  v.  Christ's  Hospital,  3  Bro.  C.  C.  165.  Attorney -General  v. 
Andrew,  3  Tea.  jan.  633.— [JEtf.] 
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•203  a.     *hath  been  adjudged,  that  the  feoffee  upon  the  refusal  may  enter  into 

(101)*     the  land  ;  for  when  the  feoffor  is  satisfied,  either  by  *perception  of 

the  profits,  or  by  payment,  or  tender  and  refusal,  or  partly  by  the 

one  and  partly  by  the  other,  the  feoffee  may  re-enter  into  the  land. 

(Autremem    And  this  is  within  the  words  of  Littleton,  viz. "  until  he  be  satisfied." 

Sutton  on  And  albeit  the  feoffor  had  accepted  part  of  his  rent,  yet  he  may  enter 

ScL^ikc?"  *°r  tne  condition  broken,  and  retain  the  land  until  he  be  satisfied  of 

Pia.  109.)      the  whole  (x  2).     All  which  is  worthy  of  observation. 

"In  this  case  the  feoffor  shall  have  the  land  but  in  manner  as 

§S^  Pto282,  for  a  distress,  until  he  be  satisfied,  fyc"    By  this  it  appeareth, 

8Mb.)     "    that  the  feoffor  by  his  re-entry  gaineth  no  estate  of  freehold  (y  2), 

but  an  interest  by  the  agreement  of  the  parties  to  take  the  profits  in 

nature  of  a  distress.     And  therefore  if  a  man  maketh  a  lease  for  life, 

with  a  reservation  of  a  rent,  and  such  a  condition,  if  he  enter  (upon) 

the  condition  broken,  and  take  the  profits  of  the  land  quousque,  &c 

he  shall  not  have  an  action  of  dept  for  the  rent  arere,  for  that  the 

foLIf"3,      freehold  of  the  lessee  doth  continue :  and  therefore  the  book  (c)  that 

seemeth  to  the  contrary  is  false  printed,  and  the  true  case  was 

of  a  lease  for  years,  as  it  appeareth  afterwards  in  the  same  page  of 

the  leaf. 

But  herein  also  a  diversity  worthy  the  observation  is  implied, 
viz.  If  a  man  make  a  lease  for  years,  reserving  a  rent,  with  a  con- 
(102)*  dition,  that  if  the  rent  be  behind,  that  the  lessor  shall  re-enter  and 
vid.  Sembia-  take  the  profits,  until  thereof  he  be  satisfied,  there  the  profits  shall 
4.lc*43E.ai2L  ^  counted  as  parcel  of  the  satisfaction,  and  during  the  time  that  he 
v  A^iuu5"  80  ^etn  *ne  Pr°fits,  he  shall  not  have  an  action  of  debt  for  rent,  for 
de  Menem,  the  satisfaction  whereof  he  taketh  the  profits.  But  if  the  condition 
obSerVXew  be,  that  he  shall  take  the  profits  until  the  feoffor  (a)  be  satisfied  or 
Sd^Jjrc^  P^d  °f  *tne  rent>  without  saying  (thereof),  or  to  the  like  effect,  there 
SSSiSm^  the  profits  shall  be  accounted  no  part  of  the  satisfaction,  but  to  hasten 
jorem,&c  the  lessee  to  pay  it,  and,  as  Littleton  here  saith,  that  until  he  be 
outuiifl  word  satisfied,  he  shall  take  the  profits  in  the  meantime  to  his  own  use  (z  2) 

(inde).    See     /T\ 
ante,  88b.        {lh 

(x  2 J  That  a  previous  demand  is  necessary  in  this  case,  as  well  as  where  the  entry  is 
general,  see  Hob.  82. 133. 208.  And  to  entitle  himself  to  the  penalty,  Lord  Hobart  thought 
that  there  must  also  be  a  demand  of  the  rent  on  the  day  after  it  became  due.  Ibid.  Et 
vid.  6  Bac.  Abr.  40.— (\&/.] 

(t  2)  For  the  freehold  continues  in  the  feoffee.  3  Com.  Dig.  130.  And  so  it  is,  though 
the  condition  be,  "  that  the  feoffor  his  heirs  and  assigns  shall  enter,"  &c.  Jemott  v.  Cowley, 
1  Saund.  112.  1  Sid.  344.  Ray.  136.  158.  And  if  the  feoffor  enters,  his  interest  goes  to 
his  executors.  1  Sid.  223.  262.  344,  5.  But,  in  this  case,  he  who  enters  may  maintain  an 
ejectment ;  for  he  has  an  interest  sufficient  to  enable  him  to  make  a  lease  for  trial  of  the 
title.  1  Lev.  170.  1  Sid.  345.  1  Saund.  112.  3  Com.  Dig.  130.  (o  4).  So  a  fine  levied 
to  the  grantee  of  a  rent-charge,  with  a  power  limited  by  way  of  use,  to  enter  on  non-payment 
of  the  rent,  "  and  retain  until  he  be  fully  satisfied,"  conveys  to  him  on  entry  an  estate  in 
possession,  of  which  his  lessee  may  maintain  an  ejectment ;  for  it  is  quasi  a  conditional 
inheritance  until  the  rent  be  paid:    HavergiU  v.  Hart,  2  Cro.  Jac.  511. — \EdJ] 

(a)  The  word  feoffor  seems  to  be  here  inserted  for  lessor.  See  Mr,  fatso's  lntr,  p.  119. 
Note  to  the  18th  Edit.  Lond.  1823. 

(i)  See  Mr.  Butter's  note  at  the  end  of  the  volume.    Note  9. 

(z  2)  This  distinction,  as  to  when  the  profits  taken  by  the  lessor  after  entry  are  and  when 
they  are  not  to  be  in  satisfaction  of  the  rent,  is  not  admitted  in  equity ;  for  the  courts  of 
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By  section  341,  it  appeareth,  that  if  the  condition  be  broken  for     ail  b. 
non-payment  of  the  rent,  yet  if  the  feoffor  bringeth  an  issue  for  the  J2laffi» 
rent  due  at  that  time,  he  shall  never  enter  for  the  condition  broken  ^jWJS*011 
because  he  affirmeth  the  rent  to  have  a  continuance,  and  thereby  SiA. 
waiveth  the  condition.     And  so  it  is,  if  the  rent  had  had  a  clause  ue^eduv 
of  distress  annexed  unto  it,  if  the  feoffor  had  distrained  for  the  rent,  mSSJu!4"' 
for  non-payment  whereof  the  condition  was  broken,  he  should  never  fJfe-S- 
enter  for  the  condition  broken,  but  he  may  receive  that  rent,  and  i7E.3.7a 
*acquit  the  same,  and  yet  enter  for  the  condition  broken  (a  3).    But  jStteusz!33, 
if  he  accept  a  rent  due  at  a  day  after,  he  shall  not  enter  for  the  con-  fifffk^ 
dition  broken,  because  he  thereby  affirmeth  the  lease  to  have  a  con-  £*•  ??*LV 

.  '  of**.  Noy7.) 

tinuance  (b  3).  (103)* 


equity  will  always  make  the  lessor  account  to  the  lessee  for  the  profits  of  the  estate  daring 
the  time  of  his  being  in  possession  of  it,  and  decree  him  after  he  is  satisfied  the  rent  in 
arrear,  and  the  costs,  charges,  and  expenses  attending  his  entry  and  detention  of  the  lands, 
to  give  up  the  possession  to  the  lessee,  and  deliver  and  pay  him  the  surplus  of  the  profits 
of  the  estate,  and  the  money  arising  thereby.    6  Bac.  Abr.  38  ed„Gwill. 

Where  a  mortgage  was  made  to  the  use  of  the  mortgagee  and  his  heirs,  until  he  should 
have  received  by  the  rents  and  profits  thereof  the  money  borrowed  with  interest,  and  all 
other  sums  advanced  by  him  to  the  mortgagor ;  and  after  payment  by  such  rent  of  the 
mortgage-money,  then  to  the  use  of  the  mortgagor  for  life,  with  remainder  over ;  it  was 
held,  that  the  mortgagee  was  only  in  the  nature  of  a  tenant  by  elegit,  and  that  as  soon  as  . 
his  principal  with  interest  was  satisfied,  either  by  being  paid  off,  or  by  perception  of  the 
rents  and  profits,  the  .estate  of  the  mortgagee  ceased ;  and  the  mortgagor,  or  his  representa- 
tives, might  have  maintained  an  ejectment  And  the  court,  observed,  that  the  mortgagor 
had  a  right  to  come  into  equity  for  an  account  of  the  profits  received,  as  in  an  elegit  the 
conusor  has  a  right  to  see,  if  the  conusee,  on  the  extended  value,  has  received  a  satisfaction 
for  his  whole  debt,  and  to  have  the  surplus  paid  to  him.  Yates  v.  Hambly,  2  Atk.  360. 
In  the  above  case  time  was  held  to  be  no  bar  to  the  redemption,  it  being  analogous  to  a 
Welsh  mortgage.  Ibid.  363.  Et  vid.  Howell  v.  Price,  Prec.  Ch.  423.  1  P.  Wms.  291. 
2  Vera,  701.  Orde  v.  Heming,  1  Vera.  418.  What  is  called  a  Welsh  mortgage,  is  a  per- 
petual power  of  redemption,  subsisting  for  ever,  and  where  the  mortgagee  cannot  compel  a 
redemption  or  a  foreclosure,  Longuet  v.  Scawen,  1  Ves.  402 :  but  there  are  circumstances 
which  may  create  a  bar  even  in  mortgages  of  this  description.  See  Yates  v.  Hambly,  supra. 
Hartpok  v.  Walsh,  4  Bto.  P.  C.  369. 

In  a  former  note  on  the  subject  of  mortgages,  it  was  mentioned,  that  a  mortgagee  in 
possession  is  liable  to  account  with  the  mortgagor  for  the  rents  and  profits  actually  received. 
Ant.  p.  37.  n.  (z).  It  may  be  further  observed,  that  where  the  yearly  rents  ami  profits  of 
an  estate  in  mortgage  greatly  exceed  the  interest  of  the  money  lent,  rests  are  annually 
made  on  making  up  the  account,  and  the  surplus  applied  to  sink  the  principal.  Gould  v. 
Tanered,  2  Atk.  534.  But  as  this  is  often .  attended  with  great  hardships  to  mortgagees 
(especially  when  the  sum  is  large,  and  the  mortgagee  forced  to  enter  upon  the  estate,  and 
then  can  only  satisfy  his  debt  by  parcels,  and  is  a  bailiff  to  the  mortgagor  without  salary, 
subject  to  an  account,  (2  Pow.  Mort.  1038.),  rests  cannot  be  made  unless  specially 
directed  by  the  decree.  Davis  v.  May,  2d  May,  1815,  cited  1  Mad.  Rep.  14.  Fowler  v. 
Wightwick,  cited  ibid.     Webber  v.  Hunt,  1  Mad.  Rep.  13.— [Ed.] 

(a  3)  That,  after  acceptance  of  part  of  the  rent,  the  lessor  may  re-enter  for  the  residue, 
see  10  H.  7.  24  a.--[£tf.] 

(b  3)  See  ace.  3  Salk.  $  Cowp.  303.  Ante,  p.  30.  n.  (t).  So  where,  upon  an  ejectment 
by  a  landlord  against  his  tenant,  on  a  proviso  for  re-entry  for  non-payment  of  rent,  it 
appeared,  that  the  lessor  had  brought  covenant  for  half  a  year's  rent,  due  on  a  day  subse- 
quent to  the  day  of  the  demise  laid  in  the  declaration  in  ejectment,  and  a  rule  had  been 
obtained  to  pay  the  rent  arrear  into  court  in  that  action ;  it  was  held,  that  the  plaintiff  had 
waved  the  right  of  entry  for  the  forfeiture ;  because  by  bringing  the  action  of  covenant  on 
the  lease,  he  admitted  the  defendant  to  be  tenant  in  possession  by  virtue  of  the  lease ;  and 
the  tenant  having  brought  the  money  into  court,  was  equivalent  to  acceptance.  The  law 
will  always  incline  against  forfeitures,  as  courts  of  equity  relieve  against  them.  Roe,  d, 
Crompton  v.  MmshalLBuM  N.  P.  96.    Sel.  N.  P.  677.— [£<*.] 
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uttunn.      ALSO,  a  man  cannot  plead  in  any  action  (c  3),  that  an  estate 
[Sect  365.  was  made  in  fee,  or  in  fee-tail,  or  for  temi  ofltfe,  upon  condition, 
H.a0to£iL  (146)  if  h*  d°M  n0*  vouc^1  a  record  of  this,  or  show  a  writing 
candhioni 1L  under  seal,  proving  the  same  condition.*  For  it  is  a  common 
in  pleading   learning,  that  a  man  by  plea  shall  not  defeat  any  estate  of  free- 
drf»tane».  hold  by  force  of  any  such  condition,  unless  he  showeth  the  proof 
hS&,0thepar.  °fth*  condition  in  writing,  fyc.  unless  it  be  *in  some  special  cases, 
S^tod£3  $*'    ^u*  °f  ch0**6^  real>  a*of  a  lease  for  years,  or  of  grants  of 
under  seal,    wards  made  by  guardians  in  chivalry,  and  such  like,  fyc.  a  man 
•236  b.    may  plead  that  such  leases  or  grants  were  made  upon  condition, 
fyc.  without  showing  any  writing  of  the  condition.    So  in  the 
same  manner  a  man  may  do  of  gifts,  and  grants  of  chattels  per- 
sonal, and  qf  contracts  personal,  fyc. 

335  b.  u  Unless  it  be  in  some  special  cases,  #c."  Hereby  is  implied, 
SSnite?-10  *at  ^  a  gu^dian  in  chivalry,  in  the  right  of  the  heir,  entereth  for 
where  the  a  condition  broken,  he  shall  plead  the  state  upon  condition,  without 
GgwSatran-  showing  of  any  deed,  because  his  interest  is  created  by  the  law. 
Wit.  &  And  so  it  is  (d)  of  a  tenant  by  statute  merchant  or  staple,  or  tenant 
Sg-a*     by  elegit.        . 

Darrein  pre- 
sent. ia   35  H.  6.  tit.  Monalrana  dea  Faita  11& 

<d)  20  H.  7. 5.(5  Rep.  76 a.)   (2Cro.2I7.)   00  Rep.  93, 94.)   35  H.  6.  tit.  Monrtrana  dee 
Faitflllb.7H.B.    17H.6.5.   3H.6.21.   3311.6.1.    14H.8.8. 

Likewise  tenant  in  dower  shall  plead  a  condition,  &c.  without 
(104)»     showing  of  the  deed.     And  the  reason  of  these  and  *the  like  cases, 
is,  for  that  the  law  doth  create  these  estates,  and  they  come  not  in  by 
him  that  entered  for  the  condition  broken,  so  as  they  might  provide 
for  the  showing  of  the  deed,  but  they  come  to  the  land  by  authority 
'  of  law,  and  therefore  the  law  will  allow  them  to  plead  the  condition 

without  showing  of  it 

(ex©?!*8"         (e)  ■^ut  ^e  'or('  ky  escheat,  albeit  his  estate  be  created  by  law, 
whe^the      shall  not  plead  a  condition  to  defeat  a  freehold  without  showing  of 


to  him.)        it,  because  the  deed  doth  belong  unto  him. 

(«)35H.e. 
ubi  supra. 

ub?«  \*  ^  tenant  by  the  curtesy  shall  not  (f )  plead  a  condition  made  by 
his  wife,  and  a  re-entry  for  the  condition  broken  without  showing 
the  deed ;  for  albeit  his  estate  be  created  by  law,  yet  the  law  pre- 
sumeth  that  he  had  the  possession  of  the  deeds  and  evidences  be- 
longing to  his  wife  (d  3). 

op  14  h.  a  a  (g)  But  lessees  for  years,  and  all  others  that  claim  by  any  con- 
(io  Rep.  92?'  veyance  from  the  party,  or  justify  as  servant  by  commandment,  &c. 
ft)  must  show  the  deed. 


(146)  que  added  in  L.  and  M.  and  Ron. 


(c  3)  The  general  doctrine  of  pleading  will  be  explained  aft  large  in  a  foture  chapter. 
Post,  Book  HI.  Chap.  6.  Of  Pleading^^] 

(d  3)  And  tenant  by  the  curtesy  is  entitled  to  keep  the  deeds  during  his  life,     "  *  ^ 
94  b.  95  a*— [Ed.] 


10  Co. 
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(h)  R.  brought  an  yeetione  firmse  against  E.  for  ejecting  him  out  or  where  the 
of  the  manor  of  D.  which  he  held  for  term  of  years  of  the  demise  JJJJJf }§  •**" 
of  C;  E.  the  defendant  pleaded  that  B.  gave  the  said  manor  to  P.  (*)44'EAa 
and  Katherine  his  wife  in  tail,  who  had  issue  E.  the  defendant,  and  $Bep.3&> 
after  the  donees  infeoffed  Q.  of  the  manor,  upon  condition  that  he 
should  demise  the  manor  for  years  to  R.  the  plaintiff,  the  remainder 
to  the  husband  and  to  the  wife,  &c.     C.  did  demise  the  land  to  R. 
the  plaintiff  for  years,  but  kept  the  reversion  to  himself,  wherefore  (Cro.  car. 
Katherine,  after  the  decease  of  her  husband,  entered  upon  the  plain-  JSrtST 
tiff,  &c.  for  the  condition  broken,  and  died,  after  whose  decease  the  yjffiTi£!? 
land  descended  to  E.  the  issue  in  tail,  &c  now  defendant,  judgment  u6*  "<*'• 
upon  action :  exception  was  taken  against  this  plea,  because  E.  the  caBe' 
defendant  maintained  his  entry  by  force  of  a  condition  broken,  and 
showed  forth  no  deed ;  and  the  plea  was  ruled  to  be  good,  because 
the  thing  was  executed,  and  therefore  he  need  not  show  forth  the 
deed.    *Nota9  the  defendant  being  issue  in  tail  was  remitted  to  the     n05)* 
estate  tail  (i). 

In  a  praecipe  oy&d  reddat  against  S.,  who  pleaded  that  R.  was  h  e.  3.  ut. 
seised,  and  infeoffed  him  in  mortgage  upon  condition  of  payment  of  2J2fS!?i7B. 
certain  money  at  a  day,  and  said  that  R.  paid  the  money  at  the  day,  46E.&& 
and  entered,  judgment  of  the  writ:  exception  was  taken  to  this  plea, 
for  that  he  showed  forth  no  deed  of  the  condition,  and  it  was  ruled, 
that  he  need  not  show  forth  the  deed,  for  two  causes.     1.  That  he 
ought  not  to  show  any  deed  to  the  demandant,  because  the  demand- 
ant is  a  stranger.     2.  It  might  be,  when  R.  paid  the  money,  and  the  (Cro.  Car. 
condition  performed,  that  the  deed  was  re-bailed  to  R.  and  thereupon  372,) 
the  plea  was  adjudged  good,  and  the  writ  abated. 

If  land  be  mortgaged  upon  condition,  and  the  mortgagee  letteth  46  e. 3. 8b. 
the  land  for  years,  reserving  a  rent,  the  condition  is  performed,  the  Flnch' 
mortgagor  re-enters;  in  an  action  of  debt  brought  for  the  rent,  the 
lessee  shall  plead  the  condition  and  the  re-entry,  without  showing 
forth  any  deed  (e  3).  , 

In  an  assise  the  tenant  pleads  a  feoffment  of  the  ancestor  of  the  °JJjJjere«th* 
plaintiff  unto  him,  &c.  the  plaintiff  saith  that  the  feoffment  was  upon  hinden&Sr 
condition,  &a  and  that  the  condition  was  broken,  and  pleads  a  re-  *£®otherPar" 
entry,  and  that  the  tenant  entered  and  took  away  the  chest  in  which  % f^  ^ 
the  deed  was,  and  yet  detaineth  the  same ;  the  plaintiff  shall  not  in  jg  R^a  **• 
this  case  be  enforced  to  show  the  deed  (f  3).  Dower. 

If  a  woman  give  lands  to  a  man  and  his  heirs  by  deed  or  without,  me.  i-  ?* 
generally,  she  may  in  pleading  aver  the  same  to  be  causd  matri-  Fkitaut* 

(1)  "This  is  the  reason  of  this  case,  for  now  he  claims  above  the  condition,  and  there- 
fore need  not  show  the  deed.    Infra,  227  b."— Lord  Nott  MSS.    [Butler.    Note  137.] 

(1 3)  That  a  man  who  pleads  a  deed  to  which  he  is  neither  party  nor  privy,  need  not 
thow  h,  if  the  estate  be  executed,  see  ace.  6  Co.  38  b.  2  Cro.  102.  Bat  a  party  or  privy 
to  a  deed  most  thow,  it,  though  the  estate  be  executed :  as  the  lessor  himself  cannot  plead 
a  condition  and  entry  for  the  condition  broken,  without  showing  the  deed,  though  the  con- 
dition be  executed.    Post,  227  b.  229  b.    5  Com.  Dig.  475.    Pleader,  (0  11  ).—+Ed.] 

(r  3)  Ace,  6  Co.  75  a,    3  Lev.  83. — [JSrf.3 
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(106)*     monii  prselocuti,  albeit  she  hath  nothing  in  *writing  to  prove  the 
HRiS'Monl  same,  the  reason  whereof  see  section  330  (*). 

strain  dea 

F&1U165.   4E.4.35,*c.     11 R 7. 22b.    6H.7,8.     9E.4.25,26.     14 H- 8. 22b.     (Doc. 
Play.  51.)   (See  Plo.  23a.)    (1  Rol.  Abr.  413.) 

littlbtow.       JILSO,  albeit  a  man  cannot  in  any  action  plead  a  condition 
[Sect.366.  which  toucheth  and  concerns  a  freehold,  without  showing  writing 
in  a^uonbl    °f this,  as  is  aforesaid,  yet  a  man  may  be  aided  upon  such  a  con- 
leasee  for  life  dition  by  the  verdict  of  twelve  men  taken  at  large,  in  an  assist 
IS^Sfho  had  *of  novel  disseisin,  or  in  any  other  action  where  the  justices  will 
SStfl    lake  ( 148)  the  verdict  of  twelve  jurors  at  large.    As  put  the  case, 
{^defend-  a  man  seised  of  certain  land  in  fee,  lellelh  t/&  same  land  to 
«nt'«  not       another  for  term  of  life  without  deed  (g  3),  upon  condition  to 
Ikied  SJ  ver-  render  to  the  lessor  a  certain  rent,  and  for  default  of  payment 
dl#t^26b.    a  re-entry*  $c*  by  force  whereof  the  lessee  is  seised  as  of  freehold, 
and  after  the  rent  is  behind,  by  which  the  lessor  entereth  into  the 
land,  and  after  the  lessee  arraign  an  assise  of  novel  disseisin  of 
the  land  against  the  lessor,  who  pleads  that  he  did  no  torong  nor 
disseisin,  and  upon  this  the  assise  is  taken  ;  in  this  case  the  re- 
cognitors qfthe  assise  may  say  and  render  to  the  justices  their 
rCoKE        verdict  at  large  upon  the  whole  matter  (here  it  appeareth,  that  the 
227  b.]  jurors  may  find  the  fact,  albeit  the  deed  be  not  showed  in  evidence/ 
10 am.  ^9.    and  the  rather  for  that  the  condition  upon  the  livery  (as  hath  been 
i7Aas.  2a      said)  is  good,  albeit  there  be  no  deed  at  all),  as  to  say,  that  the  di- 
33a£!!'     fendant  was  seised  of  the  land  in  his  demesne  as  of  fee,  and  so 
Siiaa     seised,  let  the  same  land  to  the  plaintiff  for  term  of  his  life,  rtn- 
io  H.  4. 9.      dering  to  the  lessor  such  a  yearly  rent,  pay  able  at  such  a  feast,  fyc. 
9E.4.26.      upon  such  condition,  that  if  the  rent  were  behind  at  any  such 
lilt  j|i7.  feast  (149)  at  which  *it  ought  to  bepaid,  then  it  should  be  lawful 
Jinte  as/    for  Me  lessor  to  enter,  $c.  by  force  of  which  lease  the  plaintiff  was 
Cro.J««336.>  seised  in  his  demesne  as  of  freehold,  and  that  afterxoards  the  rent 
*•    was  behind  at  such  a  feast,  (1 50)  fyc.  by  which  the  lessor  entered 
into  the  land  upon  the  possession  of  the  lessee,  and  prayed  the  dis- 
[Coke,      cretion  of  the  justices  (that  is  to  say,  they  (having  declared  the 
227  b.]   special  matter)  pray  the  discretion  of  the  justices ;  which  is  as  much 
caSedeSew^  *to  ^Y)  as  ^at  they  would  discern  what  the  law  adjudgeth  there- 
erJr       #     upon,  whether  for  the  demandant,  or  for  the  tenant;  for,  as,  by  the 
*      '      authority  of  Littleton,  discretio  est  discerne  per  legem,  quid  sit 
justum,  that  is,  to  discern  by  the  right  line  of  law,  and  not  by  the 
crooked  cord  of  private  opinion,  which  the  vulgar  call  discretion: 
$i  hjure  discedas,  vagus  eris,  et  erunt  omnia  omnibus  inctrta; 
and  therefore  commissions  that  authorize  any  to  proceed,  secundum 
sanas  discretiones  vestras,  is  as  much  to  say,  as,  secundum  legtifi 
et  consuetudinem  Jlnglue),  if  this  be  a  disseisin  done  to  the  plain' 
tiff  or  not;  (151)  then,  for  that  it  appeareth  to  the  justices,  that 
this  was  no  disseisin  to  the  plaintiff,  insomuch  as  the  entry  qfthe 
lessor  was  congeable  (*)  on  him;  the  justices  ought  togivejudg] 

(•)  Ante,  204  a.  p.  8.  (150)  an  added  L.  and  M.  and  Roh. 

(148)  k-per  in  L.  and  M.  and  Roh.  (151)  Et  added  in  L.  and  M.  and  Rob. 

(149)  a  not  in  L.  and  M.  nor  Roh.  (*)  t.  c.  lawful. 

(o  3)  This  must  be  understood,  at  common  law,  before  the  29  Car.  2.  c  3. — [Ed\\ 
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ment  that  the  plaintiff  shall  not  take  any  thing  by  his  writ  of 
assise.  And  so  in  such  case  the  lessor  shall  be  aided,  and  yet  no 
writing  was  ever  made  of  tfte  condition.  For  as  well  as  the  jurors 
may  have  conusance  of  the  (152)  lease,  they  also  as  well  may  have 
conusance  of  the  condition  which  was  declared  and  rehearsed  upon 
the  lease, 

u  For  as  well  as  the  jurors  may  have  conusance,  fyc"    Hereby     227  b. 
it  appeareth,  that  they  that  have  conusance  of  any  thing,  are  to  have 
conusance  also  of  all  incidents  and  dependants  thereupon,  for  an  in- 
cident is  a  thing  necessarily  depending  upon  another. 

u  By  which  the  lessor  entered."    Here  it  appeareth,  that  the  con-  31  am.  pi.  21. 
dition  is  executed  by  re-entry,  and  yet  the  lessor  after  his  re-entry  101L4-9- 
shall  not,  by  the  opinion  of  Littleton,  plead  the  condition  without 
showing  the  deed,  because  he  was  party  and  privy  to  the  condition, 
for  the  parties  must  show  forth  the  deed,  unless  it  be  by  the  act  and 
wrong  of  his  adversary,  as  hath  been  said  ;  (t )  but  an  estranger  (0  See  more 
which  is  not  privy  to  the  condition,  no*  claimeth  under  the  same,  aSj^nlS! 
as  in  the  cases  abovesaid  appeareth,  shall  not,  after  the  condition  is  e^pfasj* 
executed,  in  pleading  be  enforced  to  show  forth  the  deed  ;  and  by 
this  diversity  all  the  books  and  authorities  in  law,  which  seem  to 
be  at  variance,  are  reconciled.     See  also  for  this  matter  the  section 
next  following. 

*AV  the  same  manner  it  is  of  a  feoffment  in  fee,  or  a  gift  in    (io8)# 
tail,  upon  condition,  although  no  writing  were  ever  made  of  it  rS"L,52i 
(153).    And  as  it  is  said  of  a  verdict  at  large  in  an  assise,  fyc.  '  228  31  * 
in  the  same  manner  it  is  of  a  writ  of  entry  founded  upon  a  dis- 
xism;  and  in  all  other  actions  where  the  justices  will  take  the 
verdict  at  large,  there  (154)  where  such  verdict  at  large  is  made, 
the  manner  of  the  whole  entry  is  put  in  the  issue,  fyc. 

ALSO,  in  such  case  where  the  inquest  may  give  their  verdict   iirnm*. 
at  large,  \f  they  will  take  upon  them  the  knowledge  of  the  fawj%j£*?' 
upon  the  matter,  they  may  give  their  verdict  generally,  as  is  put         *** 
in  their  charge  ;  as  in  the  case  aforesaid  they  may  well  say,  that 
the  lessor  did  not  disseise  the  lessee,  if  they  will,  fyc. 

ALSO  in  the  same  case,  if  the  case  were  such,  that  after  that,  rglSJoSj 
the  lessor  had  entered  for  default  of  payment,  fyc.  that  the  lessee    228  b.] 
had  entered  upon  the  lessor,  and  him  disseised,  in  this  case  if  the  tmtineteee 
buor  arraign  an  assise  against  the  lessee,  the  lessee  may  bar  him  ETS^toSn*1 
of  the  assise  ;  for  he  may  plead  against  him  in  bar,  how  the  les~  UJj°piSdle*" 
*or  who  is  plaintiff  made  a  lease  to  the  defendant  for  term  of  his  |J|2JJ£? 
HA  *aving  the  reversion  to  the  plaintiff,  which  is  a  good  plea  in  puintSEand 
tor,  insomuch  as  he  acknowledges  the  reversion  to  be  to  the  plain"  in  himJiSSo? 
'#  (155)  In  this  case  the  plaintiff  hath  no  (156)  matter  to  aid  %£%!* 

(itt)  fait,  auxy  bien  iU  potent  aver  com-  nature  de  matter  my$  en  Putue,  L.  and  M; 

"•*  «  fc,  not  in  L.  and  M.  nor  Ron.  and  Roh. 

(153)  Uc.  L.  and  M.  and  Roh.  (155}  Et  added  in  L.  and  M.  and  Roh. 

(1M)  par  laou  tiel  verdict  a  large  fait  la  (156)  aacun  not  in  L.  and  M.  nor  Roh* 
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himself )  but  the  condition  made  upon  the  lease,  and  this  he  cannot 
plead,  because  he  hath  not  any  writing  of  this :  and  inasmuch 
as  he  cannot  answer  the  bar,  he  shall  be  barred.  And  so  in  this 
case  you  may  see  that  a  man  is  (157)  disseised,  and  yet  he  shall 
not  have  assise.  And  yet  if  the  lessee  be  plaintiff,  and  the  lessor 
defendant,  he  shall  bar  the  lessee  by  verdict  of  the  assise,  fyc.  But 
in  this  case,  where  the  lessee  is  defendant,  if  he  will  not  plead  the 
said  plead  in  bar,  but  plea  nul  tort,  nul  diss,  then  the  lessor  shall 
recover  by  assise,  causS  qui  supriL 

(109)*  *Hereby  it  also  appear eth,  that  albeit  the  condition  was  executed 
by  re-entry,  yet  the  lessor  cannot  plead  it  without  showing  of  a  deed. 
But  of  this  matter  sufficient  hath  been  said  before  in  the  two  next 
preceding  sections. 

338  b.         "  Which  is  a  good  plea  in  bar.97     In  a  case  where  there  have 
12  asb"  3a      ^)een  some  variety  of  opinions  in  our  books,  Littleton  here  cleareth 
ym.  m.      the  doubt,  and  that  upon  a  good  ground.     For  he  himself  reporteth 
^^As^aii.  in  our  books,  that  it  was  holden  by  all  the  justices  of  England,  that 
39  AM.Ai',a6,  a  ^ea8e  f°r  Hfe*  *ne  reversion  to  the  plaintiff,  was  a  good  bar  in  an 
J  J*      assise,  and  also  that  a  lease  for  years,  the  reversion  to  the  plaintiff, 
is  e,  a  Ass.  might  be  pleaded  in  an  assise  :  and  so  of  a  feoffment  in  fee  with 
ibid.  97.  is   warranty.     And  herein  the  diversity  of  pleading  is  to  be  observed; 
4Eii?*i>yer   f°r  in  the  case  here  put  by  Littleton  of  a  lease  for  life,  the  tenant  shall 
SmS:       p!ea(*  ^  in  bar  ;  but  in  a  case  of  a  lease  for  *years,  or  an  estate  of 
•339  a.    tenant  by  statute  or  elegit,  the  defendant  shall  not  plead  in  bar,  as  to 
(Ante,20ia.)  ^y  assisa  non,  fyc.  but  justify  by  force  of  the  lease,  &c  and  con- 
clude et  issint  sans  tort.     And  if  the  tenant  of  the  freehold  be  not 
named,  he  shall  plead  nul  tenant  de  franktenemeht  nosme  en  le 
brief e :  and  in  the  case  of  the  feoffment  with  warranty,  he  must  rely 
upon  the  warranty  (h  3). 

littlbtoh.       ALSO,  if  a  feoffment  be  made  by  deed  poll  upon  condition 

^aHi^3!5,  (158)>  an^  fa9*  *****  **c  condition  ™  not  performed,  the  feoffor 
whew  the     cntereth  and  getteth  the  possession  of  the  deed  poll,  if  the  feoffee 
Sm  acoL   orings  an  action  for  this  entry  against  the  feoffor,  it  hath  been 
anion  conn-   a  question  if  the  feoffor  may  plead  the  condition  by  the  said 
deedDoii.      deed  poll  against  the  feoffee.     And  some  have  said  *he  cannot, 
♦331  b.    inasmuch  as  it  seems  unto  them  that  a  deed  poll,  and  the  pro- 
perty of  the  same  deed  belongeth  to  him  to  whom  the  deed  is 
made,  and  not  to  him  which  maketh  the  deed.    And  inasmuch 
as  such  a  deed  doth  not  appertain  to  the  feoffor,  it  seems  unto 
»        them  that  he  cannot  plead  it  (159).     And  others  have  said  the 
(110)*     contrary,  and  have  shotoed  divers  reasons.     One  *is,  if  the  case 
were  such,  that  in  an  action  between  them,  if  the  feoffee  plead 
<&  Rep.  76.)   the  same  deed,  and  show  (160)  it  (161)  to  the  court,  in  this  case, 

H57)  dUeeisieseisie,  L.  and  M.  and  Roh.  (160)  ceo,  L.  and  M.  and  Roh. 

(158)  Uc.  added  in  L.  and  M.  and  Roh.  (161)  est  not  in  L.  and  M.  nor  Roh. 

(159)  Uc.  added  in  L.  and  M. 

(h  3}  For  otherwise,  if  it  be  a  feoffment  of  the  party  himself,  or  of  an  ancestor  from 
whom  he  claims  in  fee,  the  plea  would  be  double.     Hawk.  Abr.  316—- [Ed.] 
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insomuch  as  the  deed  is  in  court,  the  feoffor  may  show  to  the 

court  how  in  the  deed  there  are  divers  conditions  to  be  performed 

(162)  of  the  part  of  the  feoffee,  fyc.  (here  is  implied  if  the  condition 

be  to  be  performed  on  the  part  of  the  feoffor  or  by  a  stranger),  and  [Com, 

because  they  were  not  performed,  he  entered,  fyc.  and  to  this  he       331  b,l 

shall  be  received.    By  the  same  reason  when  the  feoffor  hath  the 

deed  in  hand,  and  show  this  to  the  court,  he  shall  (163)  well  be 

received  to  plead  it,  fyc.  and  namely,  when  the  feoffor  is  privy 

to  the  fait,  for  (164)  he  must  be  privy  to  the  deed  when  he  makes   a  Bap.38.) 

the  deed,  \c. 

Here  the  latter  opinion  is  clear  law  at  this  day,  and  is  Littleton's  (*>  via.  mo. 
own  opinion,  (k)  as  before  hath  been  observed.  me?*™?' 

46  E.  8.  Mod- 
_  ftnuts  dei 

« Insomuch  as  the  deed  is  in  court,  fyc."    And  herewith  do  agree  f«h«  66. 
(/)  many  authorities  in  law.  </)  40AW.34. 

"Have  showed  divers  reasons." 


Wymark't 


Felix  quipotuit  rerum  cognoscere  causas. 
Et  ratio  melior  semper  prasvalet. 

The  residue  of  this  section  needeth  no  explanation. 

ALSO,  if  two  men  do  a  trespass  to  another,  who  releases  to  uttletoh. 
one  of  them  by  his  deed  all  actions  personal,  and  notwithstanding  I  ™t,37i6- 
sueth  an  action  of  trespass  against  the  other,  the  defendant  may  *■■* 

well  show  that  the  trespass  was  done  by  him,  and  by  another  his 
fellow,  and  that  the  plaintiff  by  (165)  his  deed  (which  he  showeth 
forth)  released  to  hisfelloto  all  actions  personal,  and  demands 
the  judgment,  fyc.  and  yet  such  deed  belongeth  to  his  fellow,  and 
not  to  him.    But  because  he  may  have  advantage  by  the  deed, 
if  hetoill  show  the  deed  to  the  court,  he  may  (166)  well  plead 
this,  fyc.     By  the  same  reason  (ubi  eadem  ratio,  ibi  idem  jus)  (167)  [Coke, 
may  the  feoffor*  in  the  other  case  when  (168)  he  ought  to  have      232  a.] 
advantage  by  the  condition  (169)  comprised  within  the  deed  poll    C111)* 
(170). 

Here  by  this  section  it  is  to  be  understood,  that  when  divers  do  a  232  a. 
trespass,  the  same  is  joint  or  several  at  the  will  of  him  to  whom  the  J£|;£  ®- 
wrong  is  done,  yet  if  he  release  to  one  of  them,  all  are  discharged,  B5*  Jjfr 
because  his  own  deed  shall  be  taken  most  strongly  against  himself;  22E.4.7. 
but  otherwise  it  is  in  case  of  appeal  of  death,  &c.  As  if  two  men  loWJi. 
be  jointly  and  severally  bounden  in  an  obligation,  if  the  obligee  S^ent*!?4" 
release  to  one  of  them,  both  are  discharged;  and  seeing  the  trespas-  JJ^Jfo 
sers  are  parties  and  privies  in  wrong,  the  one  shall  not  plead  a  release  34  a  a  tiu 

(162)  de  le  part  de  feoffee,  &c.  et  pur  ceo        (166)  pur  added  L.  and  M. 

que  ib  ne  fueront  performee,  not  in  L.  and        (167)  poit  le  feoffor  not  in  L.  and  M.  nor 
M.  nor  Rob.  Roh. 

(163)  de  ceo  added  in  L.  and  M.    ,  (168)  le  feoffor,  L.  and  M.  and  Roh. 

!164)  il  added  in  L.  and  M.  and  Roh.  (169)  compri$  not  in  L.  and  M .  nor  Roh. 

165)  son4e,  L.  and  M.  and  Roh.  (17<U  &c.  added  L.  and  M.  and  Roh. 

vol.  n.  14  • 
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Ett       al    to  the  other  without  showing  of  it  forth,  albeit  the  deed  appertain  to 

Fait2i.3H.6.  the  other  (i). 

18.  26.    (11  V  ; 

Rap.  5.  2Rol. 

Abr.412.    Hob.  66.    2  Sid.  41.   Port,  126b.) 

(112)* 

Monarins         *If  an  action  of  debt  uPon  an  obligation  be  brought  against  an'heir, 

deSFiiin42.  he  may  plead  in  bar  a  release  made  by  the  obligee  to  the  executors. 

Sermb'  But,  albeit  the  deed  belong  to  another,  yet  must  he  show  it  forth, 

10  R?p.793b.)  for  both  of  them  are  privy  to  the  testator  (i  3). 

(i)  "26  H.  6  T.  Barre  37.  Obligee  made  an  acquittance  to  one  obligor,  which  was 
dated  before  the  obligation,  but  was  delivered  afterwards ;  the  other  obligor  pleads  this  in 
bar,  and  it  was  adjudged  a  good  plea  in  bar.  Nota,  each  was  bound  in  the  entirety,  there- 
fore it  was  joint  aud  several.  34  H.  6.  So  in  the  case  of  the  king,  if  he  releases  to  one 
of  the  obligors,  the  other  shall  take  advantage.  5  Rep.  56.  contra.  And  as  a  release  in 
deed  to  one  obligor  discharges  the  other,  so  of  a  release  in  law,  as  8  Rep.  136.  Netdhanta 
case.  A  woman  obligee  marries  the  obligor,  that  is  another  sort  of  discharge.  264  b. 
But  17  Car.  B.  R.  two  were  bound  jointly  and  severally.  The  plaintiff  sued  both,  and 
afterwards  entered  a  retraxit  against  one ;  whether  that  discharged  the  other  was  the  ques- 
tion. Berkley  said  it  was,  for  it  amounts  to  a  release  in  law,  as  the  plaintiff  confesses 
thereby  that  he  had  not  cause  of  action,  and  therefore  he  cannot  have  judgment,  as  in 
HickmoVs  case,  9  Rep.  and  retraxit  is  a  bar  to  an  action ;  and  the  plaintiff  by  his  own  act 
has  altered  the  deed  from  joint  to  several,  and  therefore  the  other  shall  have  advantage 
of  it.  Co.  Inst,  contra ;  for  a  retraxit  is  only  in  the  nature  of  an  estoppel ;  and  therefore 
the  other  shall  not  have  advantage ;  neither  is  it  a  release,  though  it  be  in  the  nature  of  a 
release ;  and  if  the  obligee  sues  both,  and  then  covenants  with  one  not  to  sue  farther,  that 
is  in  the  nature  of  a  release,  but  the  other  shall  not  take  advantage  of  it;  and  in  21  H.  6. 
it  is  said,  that  there  must  be  an  actual  release  to  one  obligor  to  discharge  the  other.  See 
March.  Rep.  165. — Pas.  18  Car.  Hannan  v.  Roll.  The  obligee  releases  to  one  obligor;  the 
other,  in  consideration  of  the  forbearance,  undertakes  to  pay,  and  in  an  action,  upon  the  case 
the  matter  was  found  specially;  and  Rolls  argued,  that  the  debt  was  not  absolutely  dis- 
charged, but  only  sub  modo,  viz.  if  the  other  can  have  the  release  to  plead,  and  because 
the  forbearance  was  a  good  consideration.  But  the  court  was  of  opinion,  that  the 
debt  was  absolutely  discharged,  and  therefore  the  consideration  was  insufficient.— See 
Hob.  Rep.  70.  Parker  v.  Sir  John  Lawrence.  In  trespass  agaitist  three,  they  divided  on 
the  pleading.  Judgment  against  one.  Then  he  -entered  a  noli  prosequi  against  the  two 
others;  it  was  held  to  be  no  discharge  to  him  against  whom  judgment  was  had;  for  as 
to  him,  the  action  was  determined  by  the  judgment,  and  the  others  are  divided  from  him, 
and  not  subject  to  the  damages  recovered  against  him  ;  but  a  noli  prosequi,  or  non-suit  before 
judgment  against  one,  would  discharge  all." — Lord  Nott.  MSS.    [Butler.    Note  144.] 

[In  trover  against  two,  one  pleaded  not  guilty,  and  a  verdict  passed  against  him ;  the 
other  pleaded  a  release,  and  the  verdict  was  for  him :  on  motion  for  judgment  against  him, 
who  was  found  guilty,  it  was  denied,  because  the  trover  being  joint,  a  release  of  all  actions 
discharged  both,  -tiffin  v.  Willis,  4  Mod.  379.  If  two  are  bound  in  an  obligation,  and 
the  obligee  releases  to  one  of  them,  proviso  that  the  other  shall  not  take  advantage  of  it; 
this  proviso  is  void.  Lit.  Rep.  190.  But  if  A  be  bound  to  B.  and  CsobenoV.  the  moiety 
to  B.  and  the  other  moiety  to  C.  this  is  a  several  obligation,  and  the  release  of  one  shall 
not  prejudice  the  other.  Moor  64.  So,  where  several  enter  into  several  covenants  in  the 
same  deed,  a  release  to  one  of  the  covenantors  will  not  discharge  the  others.  Cro.  Eliz. 
408.470.     SSalk.  574. 

With  resjject  to  a  covenant  not  to  sue,  it  is  observable,  that  the  principle  upon  which  a 
covenant  of  this  kind  is  held  to  operate  as  a  release,  is  to  avoid  circuity  of  action ;  but  it 
goes  no  further.  Therefore,  if  two  be  jointly  and  severally  bound,  and  the  obligee  cove- 
nants with  one  of  them  not  to  sue  him,  he  may  nevertheless  sue  the  other.  Lacy  v.  tinas- 
ton,  12  Mod.  548.  552.  S.  C.  1  Ld.  Raym.  688.  Bean  v.  Newkall,  8  T.  R.  168.  So  a 
covenant  not  to  sue  one  of  two  joint  debtors,  does  not  operate  as  a  release  to  the  other. 
Button  v.  Eyre,  6  Taunt.  289.  And  it  seems  to  be  now  settled,  that  the  rule,  that  a  cove- 
nant not  to  sue  operates  as  a  release,  applies  only  to  cases  where  the  covenantor  and  cove- 
nantee are  single.    S.  C.  6  Taunt.  $96.    Dean  v.  Newhall,  supra. 

See  further  on  the  subject  of  the  above  annotation,  2  Saund.  48  ed.  Wms.  Post,  Book  III. 
Chap.  6.    Of  Pleading.]— [.Erf.] 

(i  3)  Formerly,  if  a  man  did  not  show  a  deed  to  the  court  when  he  ought,  the  omission 
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JLSO,  if  the  feoffee  granteth  the  deed  to  the  feoffor,  stich  little™. 
grant  shall  be  goody  and  then  the  deed,  and  the  property  thereof  [Sect  377. 
bebngeth  to  the  feoffor,  tyc.    Jlnd  when  the  feoffor  hath  the    233  a,l 
deed  in  hand,  and  (172)  is  pleaded  to  the  court,  it  shall  be  rather 
intended,  that  he  cometh  to  the  deed  by  lawful  means,  than  by 
a  wrongful  mean*    Jindso  it  seemeth  unto  them,  that  the  feoffor 
may  well  plead  such  deed  poll  which  compriseth  the  condition, 
fa  if  he  hath  the  same  in  hand  (173).     Ideo  semper  quaere  de 
dubiis,  quia  per  rationes  pervenitur  ad  legitimam  rationem,  &c. 

**  The  property  of  the  deed  belongeth  to  the  feoffor."     Hereby    (H3)* 
itappeareth,  that  a  man  may  give  or  grant  his  deed  to  another,  and     J5^  *• 
nch  a  grant  by  parol  is  good.     *And  it  is  also  implied,  that  if  a  antej&4i. 
man  hath  an  obligation,  though  he  cannot  grant  the  thing  in  action,  2 fu.  Abrf0" 
yet  he  may  give  or  grant  the  deed,  viz.  the  parchment  and  wax,  f^^ 
to  another,  who  may  cancel  and  use  the  same  at  his  pleasure  (k  3).  21Ji«ou 

(173)  tsUto,  L.  and  M.  and  Roh.  (173)  Uc.  added  L.  and  M.  and  Ron. 

vii  esteemed  matter  of  substance,  and  not  helped  upon  a  general  demurrer.  2  Cro.  292. 
10  Co.  94.  But  now  it  is  aided  on  a  general  demurrer,  Lut  1355 ;  and  the  statute 
4  It  5  Ann.  c.  16.  enacts,  that  no  exception  shall  be  taken  for  not  alleging  the  bringing  into 
conn  any  bond,  indenture,  or  other  deed,  unless  shown  for  canse  of  demurrer.  And  by  the 
16  k  17  Car.  2.  c.  8.  after  verdict  no  judgment  shall  bo  stayed  or  reversed  for  want  of 
alleging  the  bringing  into  court  of  any  bond,  bill,  indenture,  or  other  deed,  mentioned  in 
&e  declaration  or  other  pleading,  or  letters  testamentary,  or  letters  of  administration. 
Cw.  Dij.  478.  (o  17)— [£</.] 

(1 3)  By  the  common  law,  a  chose  in  action  (except  in  the  case  of  the  king,  2  Ves.  181.) 
aiwot  be  assigned  or  granted  over,  LamperVs  case,  10  Co.  48  a;  and  the  reason  of  the 
few's  not  allowing  such  assignment  was,  because  it  tended  to  champerty  and  maintenance, 
wd  to  pass  debts  into  the  hands  of  the  more  powerful,  who  were  tnus  enabled  to  oppress 
toe  inferior  orders.  1  Mad.  Ch.  435.  But  in  equity  a  chose  in  action  may  be  assigned, 
VW  v.  Wynn,  1  P.  Wms.  ^81.     Wright  v.    Wright,  1  Ves.  411.     Bow  v.  Dawson, 

I  Ves.  333;  and  according  to  the  case  of  Lord  Caterct  v.  Paschall,  even  without  a  eonsi- 
faitta.  3  P.  Wms.  199.  Sed  vid.  2  Vern.  595.  3  Ch.  Rep.  90.  Anon.  2  Freem.  145. 
b&*ion  v.  Baeasor,  Vin  Abr.  tit  Assignment,  (D)  Ca.  29.  And  an  assignment  of  a 
dtow  in  action  is  good  against  creditors  under  a  bankruptcy,  Brown  v.  Heathcotc,  1  Atk. 
Itt;  and  in  the  assignment  no  particular  words  are  necessary  (1  Ves.  332),  though  it 
**«%  contains  an  agreement  to  permit  the  assignee  to  make  use  of  the  name  of  the 
**goor  to  recover  the  property,  and  is  considered  in  the  nature  of  a  declaration  of  trust. 
*  P.  Wms.  199.  And-  though  a  chose  in  action  be  assigned,  in  consideration  of  love  and 
*JctioD,  and  advancement  of  children,  it  is  good  against  the  representatives  of  the  assignor. 
"right  v.  Wright,  1  Ves.  409.    Fearn.  Ex.  Dev.  524.    An  assignee  of  a  chose  in  action, 

II  fc  is  entitled  to  all  the  remedies  of  the  seller  (Ex  parte  Uoyd^  17  Ves.  245.),  so  he 
4ea  it,  snbject  to  the  same  equity  as  it  was  liable  to  in  the  assignor's  hands  {Coles  v. 
•{*«,  2  Vern.  692.  Turton  v.  Benson,  2  Vern.  764.  Hill  v.  Caillovel,  1  Ves.  122. 
^fct  v.  Austen,  1  Ves.  jun.  247.),  except  in  the  case  of  the  assignment  of  bills  of 
*ttfcagge,  or  notes,  before  they  are  due,  which  may  be  enforced  by  an  assignee  for  a 
J^iAle  consideration,  though  no  consideration  was  given  by  the  person  who  assigned  to 
«•?  an  exception  made  in  favour  of  trade.  Anon.  Com.  Rep.  49.  S.  C.  2  Eq.  Abr.  85. 
"» legacy  be  assigned,  the  executor,  when  called  upon,  cannot  set  off  a  debt  due  to  him- 
*K  from  the  legatee.  Whitaker  v.  Rush,  Ambl.  407.  And  if  a  bond  debt  be  due  to  B., 
**■  B.  assigns,  the  obligor  is  bound  by  having  notice  of  the  assignment,  and  his  payment 
to  B.  afterwards  will  not  be  a  discharge  as  to  the  assignee.  Langley  v.  Lord  Oxford,  Ambl. 
17.  Baldwin  v.  BiUingsley,  2  Vern.  540.  It  would,  however,  be  otherwise  if  there  were 
*>  notice  of  the  assignment.  1  Ch  Ca.  232.  A  chose  in  action,  once  assigned,  cannot, 
pnally  speaking,  oe  afterwards  assigned,  though  the  assignment  be  without  notice. 
JWife  v.  NaUh,  3  P.  Wms.  307.  Bract  v.  Duchess  of  Marlborough,  2  P.  Wms.  496. 
*t  fcowever,  the  purchaser  of  an  equitable  right  give*  no  notice  to  the  trustee  of  his  pur- 
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condition!  in      Littleton,  having  spoken  of  conditions  in  deed,  now,  according 
taw*  to  his  own  division,  cometh  to  speak  of  conditions  in  law. 

Definition  of     ,  A  condition  in  law,  is  that  which  the  law  intendeth  or  implieth 
acondhionin  wjti10U^  express  words  in  the  deed. 

(114)*  *ESTA  TES  which  men  have  upon  condition  in  law,  are  such 
uttlstoh.  estates  which  have  a  condition  by  the  law  to  them  annexed, 
232  b?"  a^et"*  ^at  it  be  not  specified  in  writing.  JLs  if  a  man  grant  by 
The  different  his  deed  to  another  the  office  of  parkership  of  a  park,  to  have 
diuoMin011"  an&  0CCUPy  the  same  office  for  the  term  of  his  life,  the  estate 
*•*«  which  he  hath  in  the  office  is  upon  condition  in  law,  to  toit,  that 

theparker  shall  well  and  lawfully  keep  the  park,  and  shall  do 
that  which  to  such  office  belongeth  to  do,  or  otherwise  it  shall  be 
lawful  to  the  grantor  and  his  heirs  to  oust  him,  and  to  grant  it 
to  another  if  he  will,  fyc.  And  such  condition  as  is  intended  by 
the  law  to  be  annexed  to  any  thing  is  as  strong  as  if  the  con- 
dition were  put  (174)  in  toriting. 

334  a.         And  this  accords  with  that  ancient  rule,  Utique  fortior  etpoten- 
S'Sf419"  i*07*  ***  dispositio  legis  qutXm  hominis. 

lrtutov.       IN  this  manner  it  is  of  grants  of  the  offices  qf  steward, 

^b?-  eon8table,  bedelary,  bailiwick  or  other  offices,  fyc.    But  if  such 

'*    office  be  granted  to  a  man,  to  have  and  to  occupy  by  himself  or 

his  deputy,  then,  if  the  office  be  occupied  by  him  or  his  deputy, 

'    as  it  ought  by  the  law  to  be  occupied,  this  sufficeth  for  him,  or 

otherwise  (175)  the  grantor  and  his  heirs  may  oust  (176)  the 

grantee,  as  is  aforesaid. 

234  b.         "  Steward."     Of  this  I  have  spoken  before. 

UE.4.90. 

g^ffLa.) '  "  Constable."  Of  this  likewise  something  hath  been  spoken  be- 
<5Eep.a9.)    fore. 

*  Bedelary."  Bedell  is  derived  from  the  French  word  Beadeau, 
which  signifies  a  messenger  of  the  court,  or  under  bailiff,  in  Latin 
Bedellus. 

And  the  oath  of  a  bedell  of  a  manor  is,  that  he  shall  duly  and  truly 

execute  all  such  attachments  and  other  process  as  shall  be  directed 

<115)#     to  him  from  the  lord  or  steward  of  his  court,  *and  that  he  shall 

present  all  pound  breaches  which  shall  happen  within  his  office,  and 

all  chattels  waved,  and  estrays. 

(171)  ou  mustre,  added  in  L.  and  M.  and        (176)  U  grantee,  not  in  L.  and  M.  nor 
Rob.  Roh. 

(175)  Me  grantorM,  L.  and  M.  and  Rob. 

chase,  and  each  equitable  right  is  afterwards  assigned  to  a  second  purchaser,  who  gives 
notice  of  his  assignment,  he,  it  has  been  thought,  would  be  preferred.  1  Mad,  Ch.  434. 
Sug.Vend.^Auch.600,last«dit.    1  Ves.  367.    9  Ves.  41 L— [Ed.) 
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"Bailiwick."     Of  this  sufficient  hath  been  said  before. 

As  to  conditions  in  law,  you  shall  understand  they  be  of  two     233  b. 
natures,  that  is  to  say,  by  the  common  law,  and  by  statute.     And  SPiSaX*" 
those  by  the  common  law  are  of  two  natures,  that  is  to  say,  the  one  ***n •|'»«gt 
is  founded  upon  skill  and  confidence,  the  other  without  skill  or  a  Rap.  u'b.) 
confidence  :  upon  skill  and  confidence,  as  here  the  office  of  parker- 
ship,  and  other  offices  in  sect  379  mentioned,  and  the  like. 

Touching  conditions  in  law  without  skill,  &c.  some  be  by  the  Lib. aw. 44. 
common  law,  and  some  by  the  statute.  By  the  common  law,  as  to  JS^f^. 
every  estate  of  tenant  by  the  curtesy,  tenant  in  tail  after  possibility 
of  issue  extinct,  tenant  in  dower,  tenant  for  life,  tenant  for  years, 
tenant  by  statute  merchant  or  staple,  tenant  by  elegit,  guardian,  &c. 
there  is  a  condition  in  law  secretly  annexed  to  their  estates,  that  if 
they  alien  in  fee  (l  3),  &c.  that  he  in  the  reversion  or  remainder 
may  enter,  et  sic  de  similibus,  or  if  they  claim  a  greater  estate  in 
court  of  record,  and  the  like. 

Concerning  conditions  in  law  founded  upon  statutes,  for  some  of 
them  an  entry  is  given,  and  for  some  other  a  recovery  by  action  : 
where  an  entry  is  given,  as  upon  an  alienation  in  mortmain,  &c  and 
the  like  ;  where  an  action  is  given,  as  for  waste  against  tenant  for 
life  and  years,  and  the  like. 

*Here  it  is  worthy  the  observation  to  take  a  view  of  the  divisions    (116)* 
aforesaid  in  some  particular  case.     As  for  example,  admit  that  an  J*£n  £7JJ£ 
office  of  parkership  be  granted  or  descend  to  an  infant  or  feme  covert,  £23*?  «£* 
if  the  conditions  in  law  annexed  to  this  office  which  require  skill  tkiu,uid 
and  confidence  be  not  observed  and  fulfilled,  the  office  is  lost  for  Sou  inlaw" 
ever,  because,  as  Littleton  saith  here,  it  is  as  strong  as  an  express  S^'SSa 
condition.     But  if  a  lease  for  life  be  made  to  a  feme  covert,  or  an  SJehtm'T^ 
infant,  and  they  by  charter  of  feoffment  alien  in  fee,  the  breach  of  g-6-,^0^ 
this  condition  in  law,  that  is  without  skill,  &c.  is  no  absolute  forfei-  SRgg:?*-'  ' 
ture  of  their  estate.     So  of  a  condition  in  law  given  by  statute,  So!)  '  FoAt 
which  giveth  an  entry  only.     As  if  an  infant,  or  feme  covert  with 
her  husband,  aliens  by  charter  of  feoffment  in  mortmain,  this  is  no 
bar  to  the  infant,  or  feme  covert.     But  if  a  recovery  be  had  against 
an  infant  or  feme  covert  in  an  action  of  waste,  there  they  are  bound 
and  barred  for  ever. 

(l  3)  That  is,  either  by  act  in  pai*,  as  by  feoffment,  or  by  matter  of  record,  as  by  fine 
or  common  recovery,  whereby  the  reversion  or  remainder  is  divested.  Post,  251  b.  But 
an  alienation  by  a  particular  tenant  is  no  forfeiture,  if  the  reversion  or  remainder  is  not 
thereby  divested :  and  therefore  if  tenant  for  life  or  years  of  an  advowson,  rent,  common,  or 
other  thing,  which  lies  in  grant,  by  deed  grants  his  estate  to  another  in  fee,  it  is  no  for- 
feiture. Post,  251  b.  So  it  is  no  forfeiture,  if  tenant  for  life  conveys  by  bargain  and  sale, 
or  by  lease  and  release,  to  another  in  fee.  2  Leon.  60.  3  Mod.  151.  So,  if  tenant  for  life 
or  years  joins  with  him  in  reversion  or  remainder  in  fee,  in  a  feoffment,  or  fine,  or  recovery, 
it  is  no  forfeiture ;  for  each  gives  that  which  he  lawfully  may.  6  Co.  15  a.  But  if  a  par- 
ticular tenant  claims  the  fee,  it  will  be  a  forfeiture :  as,  if  he  joins  the  mw«,  in  a  writ  of 
right  against  him,  upon  the  mere  right;  for  tenant  in  fee  only  can  do  it.  Post,  251  b. 
1  Co.  16  a.  So  if  he  affirms  the  fee  to  be  in  a  stranger :  as  if  he  prays  in  aid  of  a  stranger, 
post,  252  a. ;  or  accepts  from  a  stranger  a  fine  8ur  conusance  dc  droit  come  ceo,  &c.  for  thereby 
be  affirms  upon  record  the. reversion  to  be  in  a  stranger,  though  the  reversion  is  not  thereby 
divested.    Post  252  a.    9  Co.  106  b.    1  Mod.  117.    4  Com.  Dig.  227.  (a  5).— [Ed.]   . 
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condition  in       And  it  is  to  be  observed,  that  a  condition  in  law  by  force  of  a 

uS  gm!$a  statute  which  giveth  a  recovery,  is  in  some  cases  more  strong  than  a 

Jtronge7ihan  condition  in  law  without  a  recovery.     For  if  lessee  for  life  make  a 

other  condi-    lease  for  years,  and  after  enter  into  the  land,  and  make  waste,  and 

the  lessor  recover  in  an  action  of  waste,  he  shall  avoid  the  lease  made 

before  the  waste  done.     But  if  the  lessee  for  life  make  a  lease  for 

years,  and  after  enter  upon  him,  and  make  a  feoffment  in  fee,  this 

forfeiture  shall  not  avoid  the  lease  for  years.     Nor  in  any  of  the  said 

cases  a  precedent  rent  granted  out  of  the  land  shall  be  avoided.    For 

(Ante,  iS5aj  if  lessee  for  life  grant  a  rent  charge,  and  after  doth  waste,  and  the 

lessor  recovereth  in  an  action  of  waste,  he  shall  hold  the  land  charged 

•234  a.    *during  the  life  of  the  tenant  for  life,  but  if  the  rent  were  granted 

after  the  waste  done,  the  lessor  shall  avoid  it 

And  the  reason  wherefore  the  lease  for  years  in  the  case  aforesaid 
shall  be  avoided,  is,  because  of  necessity  the  action  of  waste  must  be 
brought  against  the  lessee  for  life,  which  in  that  case  must  bind  the 
dPo*,  m.)  lessee  for  years,  or  else  by  the  act  of  the  lessee  for  life  the  lessor 
should  be  barred  to  recover  locum  vastatum,  which  the  statute 
giveth  (i). 

C11^)*         *If  a  man  hath  an  office  for  life  which  requireth  skill  and  confi- 
Oubre&chof  dence,  to  which  office  he  hath  a  house  belonging,  and  chargeth  the 
faw,nprec£in  house  with  a  rent  during  his  life,  and  after  commit  a  forfeiture  of 
no?aSow2?.s  *¥s  °ffice>  t'le  rent-charge  shall  not  be  avoided  during  his  life,  for 
regularly  a  man  that  taketh  advantage  of  a  condition  in  law,  shall 
.  take  the  land  with  such  charge  as  he  finds  it     And  therefore  Little- 
ton is  here  to  be  understood,  that  a  condition  in  law  is  as  strong  as 
a  condition  in  deed,  as  to  avoid  the  estate  or  interest  itself,  but  not 
to  avoid  precedent  charges,  but  in  some  particular  cases,  as  by  that 
which  hath  been  said  appeareth. 

LiTTLBTON.       ALSO,  a  man  may  see,  in  the  Book  of  Assises,  anno  38  E.  3. 
'"ift*!?!3*  %*  3*  (178)>  (tne  Book  of  Assises  is  a  Book  of  the  Reports  of  Cases 
rfviM  of      'n  ^e  re*gn  °^  km?  Edward  the  Third,  and  it  is  called  the  Book  of 
Secutorio    Assises,  because  the  greatest  part  of  the  cases  therein  are  upon  writs 
be  sold,  a      of  assise  brought,  as  hath  been  said,  and  which  hath  been  cited  be- 
condition  in    fore^  a  pfea  0j  assise  {n  this  form  following,  scilicet,  An  assise  of 
[Coke,       novel  disseisin  was  some  time  brought  against  A.,  who  pleadeM 
235  b,3  to  the  assise,  and  it  toas  found  by  verdict,  that  the  ancestor  of 
the  plaintiff  devised  his  lands  to  be  sold  by  the  defendant,  who 
was  his  executor,  and  to  make  distribution  of  the  money  far  his 
•  soul :  and  it  was  found,  that  presently  after  the  death  of  the  tes- 
tator, one  tendered  to  him  a  certain  sum  of  money  for  the  lands, 
but  not  to  the  value,  and  that  the  executor  afterwards  held  the 

(178)  p.  3.  not  in  L.  and  M.  nor  Roh. 

(i)  *«  For  the  recovery  relates  to  the  time  of  the  waste  done,  which  is  paramount  to  the 
grant,  but  it  does  not  relate  to  the  time  of  making  the  estate,  to  avoid  charges  by  force  of 
this  condition  in  law,  unless  in.  the  case  of  a  lease  for  years,  which  is  of  necessity  to  have 
the  place  wasted."— Lord  Not*.  MSS.    Butler.    Note,  148. 
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lands  in  his  own  hands  two  years,  to  the  intent  to  sell  the  same 

dearer  to  some  other  ;  and  it  was  found  that  he  had  all  the  time 

taken  the  profits  of  the  lands  to  his  own  use,  without  doing  any 

thing  for  the  soul  of  the  deceased,  fyc.     Mowbray,  (179)  justice,  &°J£? 

(John  Mowbray  was  a  reverend  judge  of  the  court  of  common  pleas,      ^  *•! 

and  descended  of  a  noble  family),  said,  the  executor  in  this  case  is 

bound  by  the  law  to  make  the  sale  as  soon  as  he  may  after  the 

death  of  his  testator,  and  it  is  found  that  he  refused  to  make 

sale,  and  so  there  was  a  default  in  him,  and  so  by  force  of  the 

devise  he  was  bound  to  put  all  the  profits  (180)  coming  of  the 

lands  to  the  use  of  the  *dead,  and  it  is  found  that  he  took  them    (118)* 

to  his  *own  use,  and  so  another  default  in  him.     Wherefore  it    *236D« 

was  adjudged  that  the  plaintiff  should  recover  (181).     And  so  it 

appeareth  by  the  said  judgment,  (this  conclusion  upon  a  judgment 

is  of  great  authority  in  law,  quia  judicium  pro  veritate  accipitur,  [Coxx, 

and,  as  it  hath  been  said,  judicium  is  quasi  juris  dictum),  that  by       236  b.] 

force  of  the  said  devise  Vie  executor  had  no  estate  nor  power  in 

the  lands,  but  upon  condition  in  law: 

u  Devised  his  lands  to  be  sold  by  his  executors."    This  must  be     936  a. 
intended  to  be  of  lands  devisable  by  custom,  for  lands  by  the  com-  J^nta. 
mon  law  were  not  devisable  (as  hath  been  said) :  for  in  this  section  ml> 
is  implied  a  diversity,  viz.  when  a  man  deviseth  that  his  executor 
shall  sell  the  land,  there  the  lands  descend  in  the  mean  time  to  the 
heir,  and,  until  the  sale  be  made,  the  heir  may  enter  and  take  the 
profits.    But  when  the  land  is  devised  to  his  executor  to  be  sold, 
there  the  devise  taketh  away  the  descent,  and  vesteth  the  state  of 
the  land  in  the  executor,  and  he  may  enter  and  take  the  profits,  and 
make  sale  according  to  the  devise.     And  here  it  appeareth  by  our 
author,  that  when  a  man  deviseth  his  tenements  to  be  sold  by  his 
executors,  it  is  all  one  as  if  he  had  devised  his  tenements  to  his  exe- 
cutors to  be  sold :  and  the  reason  is,  because  he  deviseth  the  tene- 
ments whereby  he  breaks  the  descent  (1)  (m  3). 

(179)  justice  disoit,  not  in  L.  and  M.  nor  (180)  avenanls-prevenantes,  in  L.  and  M. 
Ron.  and  Roh. 

(181)  &c  added  in  L.  and  M.  and  Roh. 

(1)  "  1  Co.  25  b.  Porter's  ease.  Breach  of  condition  assigned,  because  he  has  not  per- 
formed within  convenient  time,  viz.  eight  years.—- Ant  113.  cont.  that  where  lands  are 
devised  to  executors  to  sell,  and  one  refuses,  yet  it  is  within  21  H.  8.  though  it  he  an 
interest,  and  though  the  words  of  the  statute  are,  where  lands  are  willed  to  be  sold  by 
executors,  which  gives  only  a  power;  so  there  was  a  difference  between  them.— 49  E.  3. 
17.  The 'case  was,  a  woman  seised  of  lands  in  London  devised  them  to  be  sold  by  her 
executors,  and  died  without  an  heir ;  that  devise,  prevented  the  escheat  which  the  king 
pretended  to  have,  and  the  executors  could  enter  and  sell,  therefore  more  than  a  bare 
authority  passed.  Yet  in  1651,  on  evidence  at  the  bar,  between  Wilkinson  and  White, 
this  case  was  started;  and  Lord  Chief  Justice  Rolls  doubted  of  this  opinion,  because,  he 
said,  it  was  only  a  descent,  according  to  the  words  of  Littleton ;  and  that  it  appeared  to 
him,  that  when  lands  are  devised  to  be  sold  by  executors,  there  no  interest  passes,  as  in 
the  last  clause  here." — Lord  Nott.  MSS.    Butler.    Note,  150. 

[In  the  case  above  cited  by  Lord  Nottingham  from  the  Year  Books,  it  appears,  that  no 
judgment  was  given ;  and  Mr.  Sugden  observes,  that  it  is  quite  clear,  that  at  this  day  the 
de?ise  in  that  case  would  be  held  to  give  a  power  only.  Sugd.  Pow.  106.  See  n.  (m  3) 
iofra.]— [EdJ] 

(m  3)  See  ante,  113  a.  vol.  1.  p.  399,  n.  13.  where  Mr.  Hargrave  inclines  to  construe  a 
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(119)*         *"  The  executor  in  this  case  is  bound  by  the  law  to  make  the 
sale  as  soon  as  he  may  after  the  death  of  his  testator,  fyc"   And 
the  reason  hereof  *s,  for  that  the  mean  profits  taken  before  the  sale 
shall  not  be  assets,  so  as  he  may  be  compellable  to  pay  debts  with 
(4 Rep. sib.)  the  same,  and  therefore  the  law  will  enforce  him  to  sell  the  lands  as 
soon  as  he  can,  for  otherwise  he  shall  take  advantage  of  his  own 
laches.     But  if  a  man  devise  that  his  executor  shall  sell  his  land, 
there  he  may  sell  it  at  any  time,  for  that  he  hath  but  a  bare  power, 
'and  no  profit     And  by  this  case  it  appeareth  what  Construction  the 
gOro.  19.      jaw  maketh  for  the  speedy  payment  of  debts.     And  here  is  to  be 
•236  b.     observed,  that  many  *  words  in  a  will  do  make  a  condition  in  law, 
that  make  no  condition  in  a  deed ;  as  here  to  devise  lands  to  an 
v  executor  ad  vendendum,  so  if  lands  be  devised  to  one  ad  solvendum 

Mich.  3i  &     £20  to  I.  S.,  or  paying  £20  to  I.  N.  this  amounts  to  a  condition. 
theEKing'Jn    And  Crickmer's  case  was  this:  A  man  seised  of  certain  lands  holden 
frictaer's    m  socage  had  issue  two  daughters,  A.  and  B.,  and  devised  all  his 
S^Dy^  ^an^s  to  A.  and  her  heirs,  to  pay  unto  B.  a  certain  sum  of  money  at 
6.  foiTfi.    '  a  certain  day  and  place ;  the  money  was  not  paid ;  and  it  was  adjudged, 
<i  Lw!  174.)    that  these  words  "to  pay,"  &c.  did  amount  in  a  will  to  a  condition; 
CiSSijfia.  ^d  th.e  reason  was,  for  that  the  land  was  devised  to  A.  for  that  pur- 
pose, otherwise  B.,  to  whom  the  money  was  appointed  to  be  paid, 
should  be  remediless,  et  interest  republics  suprema  hominurn  tes- 
tament a  rata  haberi:  and  the  lessee  of  B.,  upon  an  actual  eject* 
ment,  recovered  the  moiety  of  the  land  against  A. 

(120)*        *J2LSO,  estates  of  lands  or  tenements  may  be  made  upon  con- 

rS©cU80.  d*t*on  in  law>  albeit  upon  the  estate  made  there  was  not  any 

234  b.]  *  mention  or  rehearsal  .made  of  this  condition.    j2s  put  the  case, 

Mbct^ftSe*  *^a*  a  *ease  &e  made  to  the  husband  and  wife,  to  have  and  to  hold 

word*,         to  them  during  the  coverture  between  them  ;  in  this  case  they 

Durmnl*»     have  an  estate  for  term  of  their  two  lives,  upon  condition  in  law, 

scil.  if  one  of  them  die,  or  that  there  be  a  divorce  between  them, 

then  it  shall  be  lawful  for  the  lessor  and  his  heirs  to  enter,  fyc. 

(K  3). 

devise  that  executors  shall  sell  the  land,  as  well  as  a  devise  of  lands  to  be  sold  by  executors, 
as  investing  them  with  the  fee-simple,  and  not  merely  a  power.  The  law,  however,  as  to 
this  point,  seems  to  be  still  unsettled.  Mr.  Sugden,  after  reviewing  the  authorities,  con- 
cludes, that  a  devise  that  the  executors  shall  sell  the  land,  or  that  land  shall  be  sold  by  the 
executors,  will  give  them  simply  an  authority.  And  he  farther  observes,  that  there  seems 
great  reason  to  contend,  that  even  a  devise  of  land  to  be  sold  by  his  executors,  without  words 
giving  the  estate  to  them,  must  be  deemed  to  invest  them  with  a  power  only,  and  not  to 
give  them  an  interest  Sugd.  Pow.  102 — 108.  It  is  observable,  that  where  a  powe»of 
sale  is  given  to  executors,  they  may  exercise  it,  although  they  renounce  probate  of  the 
will.  Sugd.  Pow.  165.  Append.  No.  1.  Ktates  v.  Burton,  14  Ves.  434.-  And  if  any  of 
them  refuse  the  trust,  the  others  may  sell.  Sugd.  Pow.  156.  Where  a  testator  directs 
his  estate  to  be  sold,  without  declaring  by  whom  the  sale  shall  be  made,  if  the  fund  be 
distributable  by  the  executor,  either  for  the  payment  of  debts  or  legacies,  he  will  take  a 
power  of  sale  by  implication.  Sugd.  Pow.  160.  And  it  seems  that  whilst  the  chain 
remains  unbroken,  the  power  until  exercised  will  go  from  him  to  his  executors.  Idem  165. 
.  Where  a  power  of  sale  given  to  several,  shall  survive,  see  Sugd.  Pow.  156,  ante,  113  a. 
vol.  1.  p.  399.  and  the  notes  there ;  and  that  equity,  by  reason  of  the  trust,  will  interpose 
to  prevent  the  consequences  arising  from  the  extinction  of  the  power,  see  Sugd.  row. 
386,  7«— -TEW.! 

(n  3)  For  the  distinction  between  a  condition  in  deed^nd  a  limitation,  here  denominated 
by  Littleton  a  condition  in  Law,  see  a.  (l  2),  ant.  p.  87.  2  Bl.  Com.  155.  Fearn.  Cont. 
Rem.  101.  400.— [£<*] 
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u  If  one  qf  them  die,  fyc."    For,  if  any  of  them  die,  the  cover-     235  a. 
tare  is  dissolved,  and  consequently  the  state  determined  by  the 
limitation. 

a  Or  that  there  be  a  divorce  between  them9  fyc"    The  divorce 
that  Littleton  here  speaketh  of  is  intended  of  such  divorces  (*)  as  &v&.-*g; 
dissolve  the  marriage  <i  vinculo  matrimonii,  and  maketh  the  issue  na  Vitep. 
bastard,  because  they  were  not  just x  nuptse.    And  therefore  in  c^c^ftia 
Littleton's  case,  though  the  husband  and  wife  be  diVorced  causd  yl^h.^. 
adullerii,  yet  the  freehold  continueth,  because  the  coverture  con-  SvC10  01 
tuueto. 

AND  that  they  have  an  estate  for  term  of  their  two  lives  is  urnm* 
proved  thus :  Every  man  that  hath  an  estate  of  freehold  in  any  ^™u3?1# 
lands  or  tenements,  either  he  hath  an  estate  in  fee,  or  in  fee-tail,         a'^ 
or  for  term  of  his  own  life,  or  for  term  of  another  man9s  life,  and 
by  such  a  lease,  they  have  a  freehold,  but  they  have  not  by  this 
grant  fee,  nor  fee-tail,  nor  for  derm  of  another's  life,  ergo,  they    » 
have  an  estate  for  term  qf  their  own  lives,  but  this  is  upon  con- 
dition in  law  inform  aforesaid;  and  in  this  case  if  they  shall 
do  waste,  the  feoffor  shall  *have  a  writ  qf  waste  against  them,    *235b. 
supposing  by  his  writ,  qu5d  tenet  ad  terminum  vitae,  &c.  (183),  but 
in  his  count  he  shall  declare  how  and  in  what  manner  the  lease 
was  made. 

u  Supposing  by  his  writ,  qu5d  tenet  ad  terminum  vitae."    This     235b. 
and  the  rest  of  this  section  is  evident  and  plain.  3r  h.  s.  ar. 

* IN the  same  manner  it  is,  if  an  abbot  make  a  lease  to  a  man    021)* 
to  have  and  to  hold  to  him  during  the  time  that  the  lessor  is  rs^Jasj. 
abbot;  in  this  case  the  lessee  hath  an  estate  for  term  of  his  own    235  b.]  * 
Hfe:  but  this  is  upon  condition  in  law,  scil.  that  if  the  abbot  re* 
sign,  or  be  deposed,  that  then  it  shall  be  lawful  for  his  successor 
to  enter,  fyc. 

So  it  is  of  a  bishop,  archdeacon,  and  other  ecclesiastical  or  tern-  235  b. 
poral  body  politic  or  corporate,  or  of  any  officer  or  graduate,  or  the  ™ '6BJJJ,L 
like.  (Pio.242.) 

And  so  it  is  of  a  translation  and  cession. 

Here  Littleton  termeth  words  of  limitation  to  be  conditions  in  234  b. 
Uw  :  for  his  example  is,  8l°a5uJ- 

214b.   Poi! 

u  During  the  coverture  between  them."  Durante  co-operturd 
inter  eos.  This  word  (durante)  is  properly  a  word  of  limitation, 
as  durante  viduitate,  or  durante  virginitate,  or  durante  vitd,  fyc. 
And  properly  a  condition  in  law  is,  as  hath  been  said,  where  the  law 
ereateth  the  same  without  any  express  words. 


S42.) 


(183)  me*-et,  L.  and  M.  and  Roh. 
vol.  n.  15 


• 
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Dum,  Dum  also  maketh  a  limitation ;  as  if  a  lease  be  made,  dum  sola 

S&ai?"  fuerit,  or  dum  sola  et  casta  vixeret.  Dummodo  is  also  a  word  of 
'Dilmmtldo,  ^nutation;  as  dummodo  *solveret  talem  redditum.  Quamdiu 
♦235  a.  also  is  a  word  of  limitation,  for  if  a  man  grant  a  rent  out  of  the 
JbJJ,*^  manor  of  D.  quamdiu  the  grantor  shall  be  dwelling  upon  the 
GrantV      manor»  this  is  good,  or  quamdiu  se  bene  gesserit. 

OoSp.%.  >lo.242a.   VaughanSZ.   4Rep.3a.)   37H.6.27.   0Bep.05.) 

10  am.  4.  ^na*  *°  ^e  fa*8*  words,  donee,  quousque,  usque  ad,  tamdiu, 

ii'a^a 2L  ubicunque. 

Annuity  40. 

I9H.6.64.    Tempg.E.1.    Annaide  160.    11  Am.  p.  a   31AM.p.l&.   26E.&69.   7E.4.16.   9E.4. 
26,26.    *H.«T».    14H.ai3. 

uttlbton.  (184)  *&ND  many  other  thiiigs  there  are  of  estates  upon  condi- 
[8eet384.  tion  in  law,  and  in  such  cases  he  needeth  not  to  have  showed  any 
Litoh^onl  &&&*  rehearsing  the  conditionyfor  that  the  law  itself  purporteth 
wbepiaad.  the  condition*  &c. 

•d  without  '  ^ 

tod. 

Ex  paucis  dictis  intendere  plurima  possis. 

(122)*        *More  shall  be  said  of  conditions  in  the  (185)  next  chapter,  in 
the  Chapter  of  Releases,  and  in  the  Chapter  qf  Discontinuance. 

t    W  «•  "  Ex  paucis  dictis  intendere  plurima  possis.yf 

Verses  at  the  first  were  invented  for  the  help  of  memory,  and  it 
standeth  well  with  the  gravity  of  our  lawyer  to  cite  them.  By  this 
verse  of  our  author,  inferences  and  conclusions  in  like  cases  are 
warrantable.  N 


236^b.  Hereby  it  appeareth,  that  limitations'  (which,  as  hath  been  said, 

051    r  . 

6 Bap. ».)     an(j  ^ne  reason  0f  our  author  is  observable,  because  the  law  in  itself 
purporteth  the  condition,  whereof  somewhat  hath  been  said  before, 


'nup.%.     Littleton  termeth  conditions  in  law)  may  be  pleaded  without  deed 
--*■"*      an(j  the  reason  of  our  author  is  observable,  because  the  law  in  itseli 
purporteth  the  condition,  whereof  somewhat  hath  been  said  before 
and  therefore  look  back  to  the  conditions  in  law,  or  words  of  limi- 

(Ant*,2i4bo  tation,  and  withal  that  a  stranger  may  take  advantage  of  a  limitation, 
as  hath  been  said. 

m  ••cum  Littleton,  having  spoken  at  large  of  conditions  in  deed  and  in 
law,  somewhat  seemeth  necessary  to  be  said  of  defeasances,  whereby 
the  state  or  right  of  freehold  and  inheritance  may  be  defeated  and 
avoided. 

nefeuanc*.  " Defeasance,"  Defeisantia,  is  fetched  from  the  French  word 
wHEd^nado-  dtfaire,  i.  e.  to  defeat  or  undo,  irtfectum  reddere  quodfactiim  est 
ntoJJutot*   (o  3).     There  is  a  diversity  between  inheritances  executed,  and  in- 

'    (184)  Et  muks  outers  chose*  et  eases  y  sent        (185)  proehein  chaptn-ckaptire  de  discentz 
Restates  sur  condition  en  la  ley,  not  in  L.  and    que  totient  entree,  L.  and  M.  and  Ron. 
M.  nor  Roh. 

(o  3)  A  defeasance  is  an  instrument  which  defeats  the  force  or  operation  of  tome  other 
deed  or  estate ;  and  that  which  in  the  same  deed  is  called  a  condition,  in  another  deed  is 
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heritances  executory;  as  lands  executed  by  livery,  &c.  cannot  by    (183^* 
indenture  of  defeasance  be  defeated  afterwards.     And  so,  if  a  dis-  JSJifa£u 
aeisee  release  (a)  a  disseisor,  it  cannot  be  defeated  by  indentures  of  l$-£*°^  £• 
defeasance  made  afterwards  ;  but  at  the  time  of  the  release  or  feoff-  s  e.  3.  «  R. 
roent,  &c  the  same  may  be  defeated  by  indentures  of  defeasance,  43  am.  12. 
for  it  is  a  maxim  in  law,  Quae  incontinent!  fiunt  in  essi  videntur.  sa^a 

Vv  \r  *r  Annn.20. 

BE.  a  Annu. 
41.   30 Am. p.  1.    30 Am. p.  11.   31AM.3&   (Anle,907».    lRol.Abr.6W.) 

But  rents,  annuities,  conditions,  warranties,  and  such  like,  that  be  ^J* ^ 
inheritances  executory,  may  be  defeated  by  defeasances  made,  either  things  exec*- 
at  that  time,  or  any  time  after  .•  and  so  the  law  is  of  statutes,  recog-  aAM.pi.  7. 
nizances,  obligations,  and  other  things  executory.  Brownulf 

and  Beiton't  • 

Lastly,  somewhat  were  necessary  to  be  spoken  concerning  clauses  c?>m.  131, 
of  provisoes,  containing  power  of  revocation,  which  since  Littleton  ^  sr  hJjSE 
wrote  are  crept  into  voluntary  conveyances,  which  pass  by  raising  J^JaSXf 
of  uses,  being  executed  by  the  (*)  statute  of  27  H.  8.  and  are  become  j*M»lib- 1. 
very  frequent,  and  the  inheritance  of  many  depend  thereupon.     As 
if  a  man  seised  of  lands  in  fee,  and  having  issue  divers  sons,  by  J^SJioL' 
deed  indented,  covenanteth  in  consideration  of  fatherly  love,  and  $$?'*' 
for  the  advancement  of  the  blood,  or  upon  any  other  good  consider*-  ivynt'i 
tion,  to  stand  seised  of  three  acres  of  land  to  the  use  of  himself  for  (JfSzaa 
life,  and  after  to  the  use  of  Thomas  his  eldest  son  in  tail  ;  and  for  ftS'.!^0'* 
default  of  such  issue,  to  the  use  of  his  second  son  in  tail,  with  divers  f£*%m 
like  remainders  over  ;  with  a  proviso  that  it  shall  be  lawful  for  the  i  R«p-  tf»! 
covenanter  at  any  time  during  his  life  to  revoke  any  of  the  said 
uses,  &Cn  this  proviso  being  coupled  with  an  use,  is  allowed  to  be 

a  defeasance.  As  if  a  man  by  deed  covenants  or  grants,  that,  upon  payment  of  a  leas  sum 
on  a  particular  day,  an  obligation,  recognizance,  &c.  shall  be  void.  Cro.  Eliz.  623. 
3  Com.  Dig.  354.  Every  defeasance  must  contain  proper  words,  as  that  the  thing  shall  be 
void,  Lacy  v.  Kynaston,  2  Salk.  575.  Trevett  v.  Aggas,  Willes,  107;  but  a  letter  of 
license,  that  the  obligor  shall  not  be  sued  amounts  to  a  defeasance.  Ayloffe  v.  Scrimpshire, 
Carth.  64.  And  the  defeasance  must  be  by  matter  as  high  as  the  thing  to  be  defeated : 
therefore  if  an  obligation  be  to  pay  at  such  a  day,  an  agreement  per  seriptum  manu  sua 
signatum,  to  give  time  to  a  future  day,  is  not  sufficient;  for  it  ought  to  be  by  deed. 
Blemerkasset  v.  Pierson,  3  Lev.  234.  Hayford  v.  Andrews,  Cro.  Eliz.  697.  S.  P.  Cowp. 
47.  Cabell  v.  JVaughan,  1  Saund.  291.  n.  (L).  So  where,  in  covenant  for  non-payment  of 
money,  the  defendant  pleaded  a  discbarge  in  nature  of  a  release  without  deed,  the  plea  on 
demurrer  was  adjudged  to  be  ill.  Rogers  v.  Payne,  2  Wils.  376.  And  where  a  lease  con- 
tained a  proviso  that  the  lessee  should  not  let  without  leave  in  writing,  on  pain  of  for- 
feiture, a  parol  license  was  held  not  to  discharge  the  lessee  from  the  proviso.  Roe  v.  Har- 
rison, 2  T.  R.  415.  S.  P.  Mease  v.  Mea*e,  Cowp.  47.  Littler  v.  Holland,  3  T.  R.  590. 
Brown  v.  Goodman,  3  T.  R.  592  n.— -[Ed.] 

(a^  The  word  to  seems  to  be  here  requisite. 

(i)  A  power  of  revocation  may  be  defeated  by  a  defeasance  made  at  the  same  time,  or 
at  any  time  after.  1  Rep.  113.— -See  Caith.  64.  But  if  a  thing  executory  on  its  com- 
mencement be  after  executed,  it  cannot  be  defeated  by  a  subsequent  defeasance.  5  Rep. 
90  b.  In  the  ease  of  Cotterell  v.  Purchase,  Lord  Talbot  said  he  should  always  discourage 
the  practice  of  drawing  an  absolute  deed,  and  making  a  defeasance,  as  it  wore  the  face  of 
fraud.    Ca.  Temp.  Talbot,  61—64.    Butler.    Note  151 . 

(p  3)  In  case  of  a  feoffment,  &c.  where  the  estate  is  executed,  it  is  not  to  be  defeated  by 
condition  or  defeasance,  unless  contained  in  the  same  deed,  or  in  another  executed  at  the 
same  rime.  2  Saund.  48*.  But  the  law  is  clear  that  a  bond,  judgment,  or  statute,  may  be 
defeated  by  a  subsequent  defeasance.     Cro.  Eliz.  623.  755.— [ Ed.] 
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Sod,  and  not  repugnant  to  the  former  state*.    But  in  case  of  a 
>ffment,  or  other  conveyance,  whereby  the  feoffee  or  grantee,  &c 
(124)*     is  in  *by  the  common  law,  such  a  proviso  were  merely  repugnant 
and  void. 

Sodiums,  And  first,  in  the  case  aforesaid,  if  the  covenantor,  who  had  an 
SuKfeo  estate  for  life,  do  revoke  the  uses  according  to  his  power,  he  is  seised 
wdXunlr3r.  affun  *n  fee-simple  without  entry  or  claim. 

pin  of  the*       Secondly,  he  may  revoke  part  at  one  time,  and  part  at  another. 

UMiatone  r  * 

liine,andput 

« another.  Thirdly,  if  he  make  a  feoffment  in  fee,  or  levy  a  fine,  &c  of  any 
o?palrtIJhe011  Part>  **s  ^0*h  extinguish  h*s  power  but  for  that  part ;  whereas  in 
power  ex-  that  case  the  whole  condition  is  extinct  But  if  it  be  made  of  the 
©n5?:  ob*1*  whole,  all  the  power  is  extinguished  ;  so  as  to  some  purposes  it  is 
Se'wSJ^au  of  the  nature  of  a  condition,  and  to  other  purposes  in  nature  of  a 
£nTwerex"  limitation. 


Lib.l.fol.173, 

"*"  ""      "     ate.  ills.  l.  loi,  iw.    AllMuita'a  ea*e.  ilk  „.  „..  _„    „._ 

lEotAbr.331.) 


174.  Dime's  cMe,  lib.  1.  fol.  107.   Albanie'e  case.  lib.  10.  fol.  143.   Scrope'i  cue,  lib.  7.  foL  U,  13. 
SirPrancitEnglefieJd'Bca^.    (2Rol. Abr. «3.    *"*   -— 


Secu«  in  the       Fourthly,  if  he  that  hath  such  power  of  revocation  hath  no  present 
pSJ^with-   interest  in  the  land,  nor  by  the  ceasor  of  the  estate  shqll  have  nothing, 
out  intere*.    then  his  feoffment  or  fine,  &c  of  the  land  is  no  extinguishment  of 
his  power,  because  it  is  mere  collateral  to  the  land. 

lnawbeumii-      fifthly,  by  the  same  conveyances  that  the  old  uses  be  revoked, 
SfbV  the      may  new  be  created  or  limited,  where  the  former  cease  ipso  facto 


anc«  n?S?'  by  the  revocation,  without  either  entry  or  claim. 

tag  die  old. 

Powewof  re-  Sixthly,  that  these  revocations  are  favourably  interpreted,  because 
bTcoMtrad  many  men's  inheritances  depend  on  the  same  (i)  (q  3).  And  here 
(awurabiy.    j  ^y  tpply  the  above  said  verse  : 

Expands  dictis  intendere plurima possis. 

(i)  Some  observations  will  be  made  in  the  notes  to  the  Chapter  of  Releases,  on  Powers 
of  Revocation,  and  other  powers  denying  their  effect  from  the  statute  of  uses.— A  reference 
was  in  note  1,  216.  a.  to  this  place,  for  some  observations  on  the  doctrines  of  conditions prt- 
cedent,  and  condition  subsequent.  In  Eq.  Ca.  Ab.  108.  it  is  observed,  **  that  conditions  pre* 
cedent  are  each  as  are  annexed  to  estates,  and  most,  at  law,  be  punctually  performed,  be* 
fore  the  estate  can  vest.  A  condition  subsequent  is,  when  the  estate  is  executed ;  bat  the 
continuance  of  such  estate  dependeth  on  the  breach  or  performance  of  the  condition. 
Though  this  distinction  is  often  mentioned  in  courts  of  equity,  yet  the  prevailing  practice 
there  is  to  relieve  against  conditions,  where  compensation  can  be  made,  whether  they  be 
precedent  or  subsequent."  This  observation  is  illustrated  and  confirmed  by  the  cases  col- 
lected under  the  title  of  Conditions  precedent  and  subsequent,  in  Mr.  Vince's  Abridgment; 
— and  see  Frances's  Maxims  of  Equity,  p.  44.  and  Kaim's  Princ.  of  Eq.61. 81.  Ed.  1760. 
—One  of  the  most  material  points  of  discussion  respecting  the  operations  at  law  and  in 
equity  of  conditions  precedent  and  conditions  subsequent,  arises  from  those  cases  where 
conditions  arc  annexed  to  devisee,  making  them  void  on  the  marriage  of  the  devisee  without  a** 
sent.  These  cases  have  been  frequently  discussed  in  our  courts.  All  the  learning  upon 
them  is  to  be  found  in  the  case  of  Harvey  v.  Aston,  Com.  Rep.  726.  1  Atk.  361*  Mtytdsk 
v.  Martin,  3  Atk.  330.  and  Scott  v.  Tyler,  2  Bro.  Ch-  Ca.  488. 

The  doctrine  of  conditions  precedent  and  subsequent,  also  frequently  applies  to  the  vot- 
ing Or  PORTIONS  AND  LEGACIES  MADE  PAYABLE  AT  A  FUTURE  TIME.      There  SIC  few  points  of 

learning  upon  which  the  cases  in  the  hooka  are  more  numerous,  or  seemingly  more  discord- 
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ant  Perhaps  the  following  distinction  may  serve  to  enable  the  reader  to  reconcile  them. 
It  was  laid  down  in  the  case  of  Pawltt  v.  Pawlet,  2  Ventr.  366,  367.  that  where  a  legacy 
is  charged  npon  real  estate,  if  the  person  entitled  to  it  dies  before  the  day  of  payment,  it 
sinks  into  the  land  for  the  benefit  of  the  owner  of  the  inheritance.  In  Hall  v.  Terry +  1  Atk. 
502.  and  Van  v.  Clark,  1  Atk.  510.  Lord  Hardwicke  seems  to  have  thought  himself  bound 
by  this  rule,  and  decreed  those  cases  accordingly.  But  in  Lowther  v.  Condon,  2  Atk.  130. 
Sherman  v.  Collins,  3  Atk.  319.  Hodgson  y.  Rawson,  I  Ver.  44.  his  Lordship  departed  from 
this  rule;  and  perhaps  the  general  rule,  as  it  now  stands,  is,  that  when  a  legacy  is  given, 
charged  npon  a  real  estate,  and  payable  at  a  future  time,  and  there  are  no  express  words  in 
the  will  to  make  it  immediately  a  vested  interest;  there,  if  a  stronger  implication  to  the 
contrary  does  not  arise  from  the  other  part  of  the  will,  the  court,  from  its  inclination  to  fa- 
vour the  heir,  considers  its  being  so  charged,  and  so  payable,  as  circumstances  amounting  to 
an  implication  that  the  testators  intention  was,  that  it  should  not  vest  till  the  time  in  which 
it  is  made  payable.  Most  clearly  it  is  in  the  testator's  power  to  make  it  immediately  vested 
and  transmissible,  though  charged  upon  real  estate,  and  payable  at  a  future  time,  by  using 
express  words  to  indicate  his  intention  that  it  should  be  so; — and  if  this  can  be  done  by 
express  Words,  there  cannot,  it  should  seem,  be  any  reason  why  it  may  not  be  done  by  im- 
plication. Therefore  if  there  are  any  circumstances  or  expressions  in  a  will,  from  which 
the  implication,  that  it  was  the  testator's  intention  to  make  it  immediately  a  vested  legacy 
is  stronger  than  the  implication  to  the  contrary,  which  arises  from  its  being  charged  upon 
a  real  fund,  and  payable  at  a  future  day,  it  is  to  be  considered  as  a  vested  and  transmissi- 
ble interest  notwithstanding  those  circumstances.  One  of  the  circumstances,  which  the 
courts  have  considered  as  affording  very  strong  grounds  to  imply  the  testator's  intention  to 
be,  that  the  legacy  should  be  immediately  vested  and  transmissible,  though  the  payment  is 
postponed  to  a  future  time,  is  where  the  payment  is  postponed  for  reasons  that  are  not  per- 
sonal to  the  legatee;  but  arise  or  seem  to  be  calculated  with  a  view  to  the  circumstances  of 
the  fund.— Upon  this  ground  Lord  Hardwicke  seems,  in  a  great  measure,  to  have  decided 
in  the  cases  cited  above  of  Lawiher  v.  Condon,  Sherman  v.  Collin*,  and  Hodgson  v.  Rawson, 
See  also  King  v.  Withers,  Ca.  Temp.  Talbot,  117.  Butler  v.  Duneomh,  1  P.  Wms.  457. 
PitfiekPs  ease,  2  P.  Wms.  513.  Hutchins  y.  Foy  and  Gover,  Com.  716.  Godwin  y.  Mun- 
dey,  1  Bro.  Cha.  Rep.  191. 

II.  Where  the  legacy  is  charged  upon  personalty  only;  there,  if  the  legatee  dies  before 
the  day  of  payment,  his  personal  representatives  become  entitled  to  the  legacy ;  unless  it  is 
to  be  collected  from  the  testator's  will,  that  he  intended  the  contrary. — In  the  construction 
of  bequests  of  this  nature,  there  is  an  established  distinction  of  a  gift  of  a  legacy  to  a  man, 
at,  or  i U  or  when,  he  attains  21. — In  the  first  case,  the  attaining  21  is  held  to  be  individually 
applicable  as  much  to  the  substance  as  to  the  payment  of  the  legacy,  and  therefore  the 
legacy  is  held  to  lapse  by  the  death  of  the  legatee  before  the  time.  In  the  second  case  the 
attaining  21  is  held  to  refer,  not  to  the  substance,  but  to  the  payment,  only  of  the  legacy, 
and  therefore  here  the  legacy  is  held  not  to  lapse  by  the  death  of  the  legatee  before  the 
time. — It  has  been  held  to  be  an  exception  to  this  distinction,  where  the  testator  has  dis- 
posed of  the  intermediate  interest  either  to  a  stranger  or  to  the  legatee.  And  the  distinction 
does  not  hold  where  the  legacy  is  a  charge  upon  real  estate. 

III.  With  respect  to  legacies  charged  on  a  mixed  fund,  consisting  both  of  real  and  per- 
sonal estate; — if  the.' legatee  dies  before  the  time  of  payment,  it  seems  to  be  settled,  that 
the  legacy  should  sink  in  the  land,  in  all  cases  of  this  nature  where  it  would  be  held  to 
sink  in  the  land  if  the  fund  consisted  of  real  estate  only :  but  this  is  only  so  far  as  it  is  ne- 
cessary to  resort  to  the  real  estate;  for  in  these  cases  the  legacy  is  still  vested  as  to  the 
personal  estate,  in  all  cases  where  it  would  be  vested  if  the  fund  consisted  of  personal 
estate  only.  See  Sherman  v.  Collins,  1  Atk.  320.  Hodgson  v.  Rawson,  1  Ves.  48.  Duke 
ofChandos  y.  Talbot,  2  P.  Wms.  612.  and  Mr.  Cox's  excellent  note  on  the  last  case.  Since 
the  publication  of  the  thirteenth  edition  of  these  annotations,  the  doctrine  of  conditions,  as 
applicable  to  legacies,  has  been  fully  and  ably  explained  by  Mr.  Roper,  in  his  Treatise  on 
the  Law  of  Legacies,  in  two  volumes  octavo. — A  succinct  of  it  has  been  attempted  in  the 
6th  edition  of  Mr.  Fearns's  Essay  on  Contingent  Remainders,  p.  552.  Note  1. 

For  the  difference  between  the  common  law  of  conditions,  and  that  of  the  civil  law  and 
common  law,  see  the  second  part  of  Fulbeck's  Parallel,  7th  Dialogue. 

In  the  former  part  of  these  notes,  some  observations  were  made  on  the  leading  points  of 
the  doctrine  of  mortgages.  The  reader  will  find  every  thiogrelating  to  that  comprehensive 
subject,  collected  with  great  industry  and  ingenuity,  in  The  Law  of  Mortgages,  by  Mr. 
Powell [Butkr.  Note  152.] 

(q  3)  Powers  of  revocation,  in  their  creation,  are  to  be  construed  favourably,  and  there- 
fore no  express  or  technical  words  are  necessary  to  the  creating  of  such  powers ;  but  any 
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CHAPTER  XXVIII. 

(126^*  0P   ESTATES   IN   REMAINDER   AND   REVERSION,   (a) 

49  a. 

DefinKion  of  *A  remainder  is  a  residue  of  an  estate  in  land,  depending  upon 
5nJS?£tr#  a  particular  estate,  and  created  together  with  the  same,  and  in  law 
Vallghfa©.    Latin  it  is  called  remanere  (1). 

(1)  "  Sect.  215."    Hal.  MSS— [Hargr.  n.  9.  49  a.] 

'  expression  which  denotes  an  intent  to  reserve  such  power  will  be  sufficient.    Bishop  of  Ox- 
ford v.  Leighton,  2  Vera.  376.    Lavender  v.  Blackstone,  3  Keb.  26.     But  if  such  power  be 
once  executed,  that  is,  the  old  uses  over  the  whole  estate  revoked,  and  new  uses  limited, 
such  new  uses  cannot  be  revoked  without  an  express  reservation  of  a  power  for  such  pur- 
pose.   Helt  v.  Bond,  Prec.  Ch.  474.    Zouch  v.   Woolston,  2  Burr.  1136.    2  Ves.  211.    A 
power  of  revocation  may  extend  to  all  the  limitations,  or  be  restricted  to  a  particular  estate 
limited  by  the  conveyance :  as  where  the  use  is  to  A.  for  life,  remainder  over,  with  a  power 
to  revoke  the  estate  for  lifenmly,  this  seems,  says  Rolle,  to  be  a  good  power.    Thompm 
v.  Preston,  2  Rol.  Atjr.  262.    A  power  of  revocation  may  be  either  a  power  relating  to  the 
land,  that  is,  a  power  limited  to  one  that  had,  has,  or  shall  have  an  estate  or  interest  in  the 
land,  which  power  is  either  appendant  or  in  gross :  or  simply  collateral;  as  where  the  party 
to  whom  the  power  is  reserved  has  not,  nor  ever  had  any  estate  in  the  land.    Edward*  v. 
Slater,  Hard.  415.  Gilb.  on  Uses,  141.  143.  Sanders  on  Uses,  288.  2  Fonbl.  Tr.  Eq.  155. 
With  respect  to  the -reservation  of  powers  of  revocation,  Mr.  Sugden,  in  his  valuable  Trea- 
tise of  Powers,  states  the  result  of  the  authorities  to  be,  "  1st,  That  in  a  deed  executing  a 
power,  a  power  of  revocation  and  new  appointrffent  may  be  reserved,  although  not  expressly 
authorized  by  the  deed  creating  the  power.    Adams  v.  Adams,  Cowp.  651.    Vid.  JXggt* 
ease,  1  Co.  173  b.    And  that  such  powers  may  be  reserved  toties  quotits.    Beckefs  cast*. 
Lane,  118.    Hele  v.  Bond,  supra.    Diggers  case,  supra.    2d,  That  where  an  appointment 
under  a  power  is  made  by  deed,  it  cannot  be  revokea  unless  an  express  power  be  reserved 
in  the  deed  by  which  the  power  is  executed :  a  revocation  will  not  be  authorized  by  a  ge- 
neral prospective  power  in  the  deed  creating  the  first  power.  Hele  v.  Bond,  supra.  3d,  That 
although  in  the  original  settlement  a  power  of  revocation  onlv  be  reserved,  yet  a  power  to 
limit  new  uses  is  implied,  and  may  be  executed  accordingly  {Fowler  v.  North,  3  Keb.  7. 
Anon.  1  Ch.  Ca.  242.     Colston  v.  Gardner,  2  Ch.  Ca.  46.),  unless  a  contrary  intention  can 
be  collected  from  the  whole  settlement  {Anon.  Stra.  584.),  or  the  estate  is  expressly  limited 
to  other  uses.    Atwaters  v.  Birt,  Cro.  Eliz.  85.    But  4th,  That  every  power  reserved  in  a 
deed  executing  a  power  will  be  strictly  construed,  and  therefore  a  mere  power  of  revocation 
in  such  a  deed  will  not  authorize  a  limitation  of  new  uses.     Ward  v.  Lenthal,  1  Sid.  348." 
Sug.  Pow.  314,  315.    Upon  the  authority  of  Wall  v.  Thurboume  (1  Vern.  355.)  an  opinion 
has  prevailed,  that  a  power  of  revocation  cannot  be  annexed  to  a  power  simply  collateral; 
but  such  a  doctrine,  Mr.  Sugden  remarks,  would  be  very  inconvenient,  and  certainly  cannot 
be  considered  as  settled.    Idem,  316.    The  same  writer  also  observes,  that  the  decisions 
as  to  the  necessity  of  reserving  a  power  of  revocation  in  order  to  authorize  a  party  to  re- 
voke an  appointment  by  deed,  nave  always  been  considered  to  apply  to  personal  as  well  as 
real  estate:  and  that,  notwithstanding  the  late  case  otPerrot  v.  Perrot,  (East,  423.),  it  is 
not,  perhaps,  at  this  day  possible  to  contend,  that  an  appointment  by  deed  shall  be  revoca- 
ble because  the  donee  might  have  appointed  by  will,  which  would  have  been  revocable. 
Sug.  Pow.  317.  319.— [Ed.] 

(▲)  In  the  former  chapters  of  this  book,  the  doctrine  of  estates  has  been  considered,  1st, 
with  regard  to  the  duration,  or  the  quantity  of  interest,  which  the  owners  have  therein ;  and 
2d,  in  respect  of  the  number  and  connexion  of  the  tenants :  we  are  now  to  consider  them 
with  regard  to  the  time  of  enjoyment,  as  they  are  either  in  possession  or  expectancy.  Es- 
tates in  possession  are  those  where  the  tenant  is  entitled  to  the  actual  pernancy  of  the  pro- 
fits. Estates  in  expectancy  are  those  where  the  right  to  the  pernancy  of  the  profits  is  post- 
poned to  some  future  period,  and  are  of  two  sorts — remainders  and  reversions.  An  estate 
in  remainder,  says  Sir  William  Blackstone,  may  be  defined  to  be,  an  estate  limited  to  take 
effect,  and  be  enjoyed,  after  another  estate  is  determined.  As  if  a  man,  seised  of  lands  in 
fee-simple,  grants  them  to  A.  for  twenty  years,  and,  after  the  determination  of  that  term,tc 
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Remainder,  in  legal  Latin,  is  remanere,  coming  of  the  Latin  word     us*, 
remaneo;  for  that  it  (a)  is  a  remainder  or  remnant  of  an  estate  in  <o)2Co.«i. 
lands  or  tenements,  expectant  upon  a  particular  estate  created  cai°e.mcl18'- 
together  with  the  same  at  one  time,  as  in  the  case  of  Littleton  (sect  ^^ 
215.)  appeareth  (2)  (b).  **> ' 

(127)* 
By  section  215  it  appeareth,  that  if  a  man  maketh  a  gift  in  tail,  {^f  1  ia 
the  remainder  in  fee,  without  deed  (b)  (c),  the  ^remainder  is  good,  12 b!  4. 16. 
and  passeth  out  of  the  donor  by  the  livery  of  seisin  ;  and  so  it  is  of  Hi."  £  ra- 
ft lease  for  life  or  years,  the  remainder  over  in  fee;  for  the  particular  ^yfia 
estate  and  the  remainder,  to  many  intents  and  purposes,  make  but  f;  g' J-2J9, 
one  estate  in  judgment  of  law.     Vide  sect  60.  a6E.'&a& 

(Post,  49  b.) 

IF  a  man  letteth  lands  or  tenements  by  deed,  or  without  deed  LITnjBT0N. 
(for  seeing  that  the  remainders  take  effect  by  livery,  there  needs  no  [Sect.  60. 
deed  (3)  (*),  (4)  for  term  of  years,  the  remainder  over  to  another  ^^J^ 
for  life,  or  in  tail,  or  in  fee  ;  in  this  case  it  behoveth  that  the  lessor  yeanjfrl  r 
maketh  livery  of  seisin  to  the  lessee  for  years,  otherwise  nothing  Sm^£L 
passeth  to  them  in  the  remainder,  although  that  the  lessee  enter  Jjj^JjJ^ 
into  the  tenements.  And  if  the  termor  in  this  case  entereth  bqfbre  [Coke, 
any  livery  of  seisin  made  to  him,  then  is  the  freehold  and  also       49  *•] 
the  reversion  in  the  lessor.     But  if  he  maketh  livery  of  seisin  to  log.**}.' 
the  lessee,  then  is  the  freehold  together  with  the  fee  to  them  in  1864-ia 
the  remainder,  according  to  the  form  of  the  grant,  and  the  will 
of  the  lessor. 

"  Maketh  livery  of  seisin  to  the  lessee"    This  livery  is  not      49a, 
necessary  in  this  case  for  the  lessee  himself,  because  he  hath  but  a 
term  for  years,  but  it  is  for  the  benefit  of  them  in  the  remainder,  so 
as  the  livery  to  the  lessee  shall  enure  for  the  benefit  of  them  in  the 
remainder:  for  the  livery  *of  the  possession  could  not  be  made  to     *49b. 
the  next  in  remainder,  because  the  possession  belonged  to  the  lessee 
for  years ;  and  for  that  the  particular  term,  and  all  the  remainders, 
made  in  law  but  one  estate,  and  take  effect  at  one  time,  therefore  the  c^nte,  143 »> 
livery  is  to  be  made  to  the  lessee. 

378  a. 

Littleton  (sect.  721.)  setteth  down  a  rule  concerning  remainders,  SSSder7"" 
viz.  every  remainder  which  commenceth  by  a  deed  ought  to  vest  in  Awiid  vest 

J  J  °  at  the  time 

the  partictt- 

(2)  See  Fearne's  Ess.  on  Cont.  Rem.  3d        (*)  See  n.  (c),  supra, 
ed.  p.  5  to  ll_[Hargr.  n.  2.  143  a.]  (4)  Unpur,  L.  and  M. 

(3)  "  13  H.  4.  20."  Hal.  MSS^[Hargr. 
n.8.  49  a,] 

B.  and  his  heirs  for  ever :  A.  is  tenant  for  twenty  years,  with  remainder  to  B.  in  fee.  In 
the  first  place,  an  estate  for  years  is  created  or  carved  oat  of  the  fee,  and  given  to  A.,  and 
then  the  residue  or  remainder  of  the  estate  is  given  to  B.  Both  these  interests,  however, 
are  but  one  estate ;  the  present  term  for  years,  and  the  remainder  after,  when  added  to- 
gether, being  equal  only  to  one  estate  in  fee.  They  are  different  parts,  constituting  one 
whole,  being  carved  out  of  one  and  the  same  inheritance :  they  are  both  created,  and  may 
both  subsist  at  the  same  time,  the  one  in  possession,  the  other  in  expectancy.  2  Bl.  Com. 
164.— [EdA 

(b)  And  therefore,  wherever,  the  whole  fee  is  first  limited,  there  can  be  no  remainder  in 
the  strict  sense  of  that  word ;  for  the  whole  being  disposed  of,  no  remnant  exists  to  limit 

over.  Ant.  18  a.   10  Rep.  97  b.   Plowd.  29.   Vaugh.  269.   Dyer,  33  a.   1  Ab.  Eq.  186 

[Ed.]      m 

(c)  That  is,  at  common  law,  before  the  29  Car.  2.  c.  3.— [Ed.] 
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terertateis    him  to  whom  it  is  limited,  when  livery  of  seisin  is  made  to  him 
SCS£Wa.  t11*1  hath  the  particular  estate  (d). 

99a.   2Cro. 

""(lSB)*        *First  Littleton  saith  by  deed,  (c)  because  if  lands  be  granted  and 
SireRfec»aa    rendered  by  fine  for  life,  the  remainder  in  tail,  the  remainder  in  fee, 
CAnS.,3&4b.)  none  «f  these  remainders  are  in  them  in  the  remainder,  until  the 
particular  estate  be  executed. 

butacontin-  .    Secondly,  that  the  remainder  be  in  him,  &c.  at  the  time  of  the 

^tomSST  livery.     This  is  regularly  true :  but  yet  it  hath  divers  exceptions. 

Sea  durii  First»  unlcss  the  person  that  is  to  take  the  remainder  be  not  in  rerum 

u? State""  natur&>  (*0  **  if  a  ^ei,se  f°r  l*fe  be  made,  the  remainder  to  the 

g5o.Eiix.  right  heirs  of  J.  S.,  J.  S.  being  then  alive,  it  sufficeth  that  the  in- 
iS?4it)RoL  heritance  passeth  presently  out  of  the  lessor,  but  cannot  vest  in  the 

t£ft§F*  heir  of  J.  S.  for  that  living  his  father,  he  is  not  in  rerum  naturd 

Fa£lB99nd  f°r  non  ^  hseres  viventis  ;  so  as  the  remainder  is  good  upon  this 

ir  e.  a  v.  contingent,  viz.  if  J.  S.  die  during  the  life  of  the  lessee, 

tinue  48. 

2H.7. 13.    12 H. 7. 27.    12E.4.2.   21  H. 7. 11.    7H.4.23.    11  H. 4. 74.    18H.a9L 
27 R a 42.    38E.3.26.   30AM.47.    6R.2.qu- Jur. clam. 20.  (lBep.94.) 

<«)  in.  Com.  (fi)  And  so  it  is,  if  a  man  make  a  lease  for  life  to  A.  B.  and  C, 
SmhSls.  an(*  ^  ".  survive  C.  then  the  remainder  to  B.  and  his  heirs.  Here 
8"  %S\S^  *8  another  exception  out  of  the  said  rule  ;  for  albeit  the  person  be 
era.  b.) p'  certain,  yet,  inasmuch  as  it  depends  upon  the  dying  of  C.  before  B., 
the  remainder  cannot  vest  in  B.  presently  (e).    And  the  reason  of 

a  Remainders  are  either  vested  or  contingent.  Vested  remainders,  or  remainders  exe- 
,  are  those  by  which  a  present  interest  passes  to  the  party,  though  to  be  enjoyed  m 
futuro  s  and  by  which  the  estate  is  invariably  fixed  to  remain  to  a  determinate  person  after 
the  particular  estate  is  spent.  As  if  A.  be  tenant  for  years,  remainder  to  B.  in  fee ;  hereby 
B.'s  remainder  is  vested,  which .  nothing  can  defeat  or  set  aside.  2  Bl.  Com.  169.  The 
person  entitled  to  a  vested  remainder  has  an  immediate  fixed  right  of  future  enjoy  ment,  that 
is,  an  estate  inpresenti ,-  though  it  is  only  to  take  effect  in  possession  and  pernancy  of  the 
profits  at  a  future  period.  And  such  an  estate  may  be  transferred,  aliened,  and  charged, 
much  in  the  same  manner  as  an  estate  in  possession.  2  Cro.  Dig.  260,  261.  Prest. 
Est.  33.  / 

4  remainder  is  contingent  when  it  is  limited  to  take  effect  on  an  event  or  condition,  which 
may  not  happen  or  be  performed,  or  which  may  not  happen  or  be  performed  till  after  the 
determination  of  the  preceding  particular  estate ;  in  which  case  such  remainder  never  can 
take  effect  Fearn.  Cont.  Rem.  3.  It  is  not,  however,  the  uncertainty  of  ever  taking  ef- 
fect in  possession,  that  makes  a  remainder  contingent,  for  to  that  every  remainder  for  life, 
or  in  tail,  expectant  on  an  estate  for  life,  is  and  must  be  liable;  as  the  remainder-man  may 
die,  or  die  without  issue  before  the  death  of  the  tenant  for  life.  The  present  capacity  of 
taking  effect  in  possession,  if  the  possession  were  to  become  vacant,  and  not  the  certainty 
that  the  possession  will  become  vacant  before  the  estate  limited  in  remainder  determines, 
universally  distinguishes  a  vested  remainder  from  one  that  is  contingent.  Fearn.  Cont. 
,  Rem.  329.    Prest.  Est.  32,  33.—  [Ed.] 

(a)  So  where  a  devise  was  to  G.  L.  the  testator's  heir  at  law,  for  life,  and  from  and  after 
his  death  to  C.  B.  her  heirs  and  assigns,  in  case  she  shall  survive  and  outlive  the  said  G. 
L.  but  not  otherwise ;  and  in  case  she  shall  die  in  the  life-time  of  the  said  G.  L.,  then  to 
G.  L.  his  heirs  and  assigns  for  ever;  it  was  held,  that  the  devise  to  C.  B.  was  a  contingent 
remainder.    Doe  d.  Planner  v.  Scudamore,  2  Bos.  &  P.  289. 

According  to  Mr.  Fearne,  there  are  four  kinds  of  contingent  remainders : — 1st.  Where 
the  remainder  depends  entirely  on  a  contingent  determination  of  the  preceding  ^estate  itself. 
As  if  A.  makes  a  feoffment  to  the  use  of  B.  till  C.  returns  from  Rome,  and  after  such  re- 
turn of  C.  then  to  remain  over  in  fee;  here  the  particular  estate  is  limited  to  determine  on 
the  return  of  C.  and  only  on  that  determination  of  it  is  the  remainder  to  take  effect;  but 
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that  is  an  event  which  possibly  may  never  happen ;  and,  therefore,  the  remainder,  which 
depends  entirely  upon  the  determination  of  the  preceding  estate  by  it,  is  contingent. 
3  Kep.  90  a.  Et  vid.  Arton  v.  Hearty  Poph.  97.  Large's  case,  3  Leon.  182.  2d.  Where 
some  uncertain  event,  unconnected  with,  and  collateral  to  the  determination  of  the  preceding 
estate,  is,  by  the  nature  of  the  limitation,  to  precede  the  remainder;  as  in  the  case  of  Dot  A. 
Planner  v.  Seudamore,  cited  above,  and  in  the  instance  put  by  Lord  Coke  of  a  lease  for  life 
to  A.,  B.,  and  C,  and  if  B.  survive  C.  then  the  remainder  to  B.  and  his  heirs;  here  the 
event  of  B.'s  surviving  C.  does  not  affect  the  determination  of  the  particular  estate;  never- 
theless, it  must  precede  and  give  effect  tp  B.'s  remainder;  but  as  such  event  is  dubious,  the 
remainder  is  contingent.  Fearn.  Cont.  Rem.  4,  5.  3d.  Where  it  is  limited  to  take  effect 
upon  an  event,  which,  though  it  certainly4  must  happen  some  time  or  other,  yet  may  not 
happen  till  after  the  determination  of  the  particular  estate ;  as  if  a  lease  be  made  to  1.  S.  for 
life,  and  after  the  death  of  J.  D.  the  lands  to  remain  to  another  in  fee ;  now  h  is  certain  that 
J.  D.  most  die  some  time  or  other;  bat  his  death  may  not  happen  till  after  the  determina- 
tion of  the  particular  estate  by  the  death  of  J.  S.  and  therefore  such  remainder  is  contingent. 
3  Rep.  20  a.  And  4th.  Where  it  is  limited  to  a  person  not  ascertained,  or  not  in  being  at 
the  tune  when  auch  limitation  is  made ;  as  if  a  lease  be  made  to  one  for  life,  remainder  to 
the  rifht  heirs  of  J.  S.  Supra,  378  a.  Et  vid.  3  Rep.  20  a.  So  where  a  remainder  is 
limited  to  the  first  son  of  B.  who  has  no  son  then  born ;  here  B.  may  never  have  a  son,  or 
if  he  should,  the  particular  estate  may  determine  before  the  birth  of  such  son ;  therefore  this 
remainder  is  contingent  1  Ventr.  806.  So  if  an  estate  be  limited  to  two  for  life,  remain- 
der to  the  survivor  of  them  in  fee,  the  remainder  is  contingent;  because  it  is  uncertain 
which  of  them  will  be  the  survivor.  Cro.  Car.  102.  Fearn.  Cont.  Rem.  6.  It  should,  how- 
e?er,  be  observed,  that  there  are  some  cases  which  fall  literally  under  one  or  other  of  the 
3d  and  4th  descriptions,  which  are  nevertheless  ranked  among  vested  estates.  With  re- 
spect to  those  cases  which  are  exceptions  to  the  third  kind  of  contingent  remainders,  it  has 
been  held,  that  a  limitation  to  A.  for  eighty  or  ninety  years,  if  he  shall  so  long  live,  with  a 
remainder  over,  after  the  death  of  A.,  to  6.  in  fee,  is  not  deemed  a  contingent  remainder : 
for  the  mere  possibility,  that  a  life  in  being  may  endure  for  eighty  or  ninety  years  after 
rach  a  limitation  is  made,  does  not  amount  to  a  degree  of  uncertainty  sufficient  to  render  a 
remainder  contingent  flapper  v.  Sanders,  Hutt.  1 19.  Lord  Derby's  case,  Lit.  Rep.  370. 
Pollexf.  67.  But  if  the  term  of  years  is  so  short,  as  to  leave  a  common  possibility,  that  the 
fife  on  which  it  is  determinable  may  exceed  it,  the  remainder  will  be  deemed  contingent. 
And  therefore,  if  an  estate  is  limited  to  A.  for  twenty-one  years,  if  he  shall  so  long  live,  and 
after  his  death  to  B.  in  fee,  this  is  a  contingent  remainder;  because  there  is  no  improba- 
bility in  supposing  that  the  life  may  exceed  the  term.  3  Rep.  20  a.  Et  vid.  Beverley  v. 
Beverley,  2  Vera.  131.  Fearn.  Cont.  Rem.  20.  23.  The  exceptions  to  the  fourth  sort  of 
eoatiogent  remainders  arise,  first,  from  a  rule  of  law,  that  wherever  the  ancestor  takes  an 
estate  of  freehold,  and  a  remainder  is  thereon  limited  in  the  same  conveyance  to  his  heirs, 
or  to  the  heirs  of  his  body,  such  remainder  is  immediately  executed  in  the  ancestor  so 
taking  the  freehold,  and  is  not  contingent  Shelley's  case,  1  Rep.  104.  Fearn.  Cont.  Rem. 
30.  Infra  n.  (p).  Secondly,  from  a  principle  that  an  ultimate  limitation  to  the  right  heirs 
of  the  grantor  will  continue  in  him,  as  hispid  reversion,  and  not  as  a  remainder,  although 
the  freehold  be  expressly  limited  from  hirff  Post,  22  b.  Thirdly,  from  the  respect  which 
the  law  pays  to  the  intent  of  a  testator,  where  it  can  be  plainly  collected  from  his  will,  that 
be  used  the  words  heirs  of  the  body,  as  a  descriptio  persons,  or  sufficient  designation  of  the 
person  for  the  remainder  to  vest,  notwithstanding  the  general  rule,  that  nemo  est  hwres  viven- 
&.  Fearn.  Cont.  Rem.  319.  But  the  cases  falling  under  this  last  exception,  have  been 
either,  where  the  limitation  to  the  heir  special  has  been  qualified  by  the  words  *•  now 
living,"  or  some 'other  circumstances  have  appeared  in  the  will,  to  manifest  the  testator's 
intention,  that  the  estate  should  vest.  See  Burchett  v.  Durdant,  3  Ventr.  311.  Cart.  164. 
Umg  v.  Beaumond,  1  P.  Wms.  229.  1  Eq.  Abr.  114.  2  Eq.  Abr.  331.  1  Bro.  P.  C.  489. 
Gmdnght  v.  White,  2  Bl.  Rep.  1010.  And  it  is  also  observable,  that  there  was  not  one  of 
these  cases  in  which  the  ancestor  took  the  legal  estate  of  freehold.  To  sum  up  the  distinc 
turns  between  vested  and  contingent  remainders,  it  may  be  observed,  that  wherever  the 
preceding  estate  is  limited,  so  as  to  determine  on  an  event  which  certainly  must  happen ; 
sad  the  remainder  is  so  limited  to  a  person  in  esse  and  ascertained,  that  the  preceding  es- 
tate may,  by  any  means,  determine  before  the  expiration  of  the  estate  limited  in  remainder, 
•tch  remainder  is  vested.  Berrington  v.  Parkhurst,  3  Atk.  1S5.  Willes,  327.  6  Bro.  P. 
C.  352.  On  the  contrary,  wherever  the  preceding  estate  (except  in  the  cases  before-men- 
tioned, as  exceptions  to  the  descriptions  of  a  contingent  remainder)  is  limited  so  as  to  de- 
termine only  on  an  event  which  is  uncertain,  and  may  never  happen ;  or  wherever  the  re- 
mainder is  limited  to  a  person  not  in  esse,  or  not  ascertained ;  or  wherever  it  is  limited  so 
vol.  ix.  16 
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as  to  require  the  concurrence  of  some  dubious  uncertain  event,  independent  of  the  determi- 
nation of  the  preceding  estate  and  duration  of  the  estate  limited  in  remainder,  to  give  it  a 
capacity  of  taking  effect,  then  the  remainder  is  contingent.  Fearn.  Cont.  Rem.  330,  331. 
With  respect  to  the  effect  of  contingent  remainders  intervening  between  the  particular 
estate  and  the  remainders  over,  in  making  them  contingent,  it  is  observable,  that  wherever 
a  contingent  remainder  is  limited,  which  is  followed  by  another  limitation  over,  if  the  con- 
tingent limitation  be  not  in  fee,  the  subsequent  limitation  may  be  vested,  if  it  be  made  to  a 
person  in  esse.  Fern.  Cont.  Rem.  338.  As  upon  a  feoffment  to  the  use  of  the  feoffees 
during  the  life  of  A.,  and  after  his  death,  to  the  use  of  his  first  and  other  sons  successively 
in  tail,  with  several  remainders  over ;  and  A.  having  no  sons  at  the  time  of  the  feoffment, 
it  was  resolved  that  all  the  uses  limited  to  persons  not  in  esse  were  contingent,  but  the  uses 
to  persons  in  esse  were  vested  immediately ;  and  that  the  contingent  uses  when  they  should 
come  in  esse,  would  vest  by  interposition,  if  the  estate  for  life,  which  ought  to  support  them, 
was  not  disturbed.  ChudkigK's  case,  1  Rep.  137.  And  where,  in  the  same  conveyance,  an 
estate  for  life  is  limited  to  a  person,  and  after  that  a  contingent  remainder  to  another,  fol- 
lowed by  a  remainder  to  the  heirs  or  heirs  special  of  the  first  tenant  for  life,  this  last  limi- 
tation shall  be  esteemed  executed  only  suo  modo ;  that  is,  in  such  manner  as  to  open  and 
separate  itself  from  the  first  estate  for  life,  when  the  contingency  happens.  Lewis  Bowks1 
ease,  11  Rep.  80.  The  preceding  cases  are  instances,  where  the  contingency  of  the  inter- 
vening remainders  arose  from  their  being  limited  to  persons  not  in  esse.  But  if  there  be  a 
remainder  limited  to  a  person  in  esse,  so  as  to  depend  on  a  contingent  event,  if  the  same 
contingency  be  not  considered  as  extending  to  the  subsequent  limitations,  such  of  those  li- 
mitations as  are  to  persons  in  esse  may  be  vested;  as  in  the  case  of  Napperr.  Sander*, 
Hutt  119 ;  where,  upon  a  feoffment  made  by  A.  to  the  use  of  liimself  for  life,  and  after  to 
the  use  of  the  feoffees  for  eighty  years,  if  B.  and  C.  his  wife  Bhould  so  long  live;  and  if  C. 
survived  B.  her  husband,  then  to  the  use  of  her  for  life ;  and  after  her  decease  to  the  use 
of  D.  in  tail,  remainder  over ;  though  it  was  agreed,  that  C.'s  estate  for  life  was  contingent, 
on  the  event  of  her  surviving  husband,  yet  it  was  held,  that  the  subsequent  remainders  were 
vested.  Et  vid.  Traeey  v.  LethuUer,  3  Atk.  774.  Ambl.  204.  Whitfield  v.  Bewii,  2  P. 
Wms.  340.  So  a  subsequent  contingent  remainder  may  become  vested  in  interest  before  a 
preceding  one,  which  will  be  no  obstruction  to  its  so  vesting.  Uvedak  v.  Dvedale,  2  Roll. 
Abr.  111.  But  where  there  is  a  contingent  limitation  in  fee  absolute,  no  estate  limited  after- 
wards can  be  vested.  Loddington  v.  Kime,  1  Salk.  224.  Ld.  Raym.  208.  Doe  v.  Holm**, 
3  Wils.  237. 241.  2  Bla.  777.  Goodright  v.  Dunham,  Dougl.  251.  Dot  v.  Perryn,  3  T.  R. 
484.  It  seems,  however,  that  a  contingent  interminable  fee,  devised  in  trust  for  some  spe- 
cial purposes  only,  will  not  prevent  a  subsequent  limitation  to  one  in  esse  from  being  vested* 
See  Traeey  v.  LethuUer,  supra.  Fearn.  Cont.  Rem.  342.  Sed  vid.  n.  (a),  6th  edit.  p.  226. 
And  where  estates  are  subject  to  a  power  of  appointment  in  the  first  taker,  with  remainders 
over  in  default  of  such  appointment,  such  a  power  does  not  suspend  the  effect  of  the  subse- 
quent limitations,  and  keep  them  in  contingency.  Fearn.  Cont.  Rem.  343, 344.  E  t  vid.  ace. 
Maundrell  v.  Maundrell,  7  Ves.  567.  10  Ves.  246.  Sugd.  Pow.  141.  It  is  further  to  be 
observed,  that  although  a  fee  cannot,  in  conveyance  at  common  law,  be  mounted  on  a  fee, 
yet  two  or  more  several  contingent  fees  may  be  limited,  merely  as  substitutes  or  alternat^ee, 
one  for  the  other,  and  not  to  interfere ;  but  so  mtt  one  only  can  take  effect,  and  every  sub- 
sequent limitation  be  a  disposition  substituted  in  the  room  of  the  former,  if  the  former  should 
jail  of  effect,  Loddington  v.  Kyme,  1  Ld.  Raym.  203.  Bamardiston  v.  Carter,  3  Bro.  P.  C. 
64.  Doe  v.  Holme,  2  Bla.  777.  Fearn.  Cont.  Rem.  547.  550 ;  as  where  a  will  was  made  in 
these  words :  "  I  give  my  messuage,  &c.  to  my  son  J.  S.  for  his  life,  and  after  his  death  unto 
all  and  every  his  children  equally,  and  to  their  heirs ;  and  in  case'he  dies  without  issue,  I 

S've  the  said  premises  unto  my  two  daughters  and  their  heirs,  equally  to  be  divided  between 
em ;"  it  was  determined,  that  both  the  devisees  were  contingent  remainders  in  fee.  Good- 
right  v.  Dunham,  Dougl.  265.  Et  vid.  Doe  v.  Perryn,  3  T.  8.  484.  Ives  v.  Legge,  cited  3 
T.  R.  488.  Crump,  d.  Woolley  v.  Norwood,  2  Marsh.  161.  Such  limitations  are  sometimes 
called  limitations  on  a  contingency  with  a  double  aspect;  sometimes  limitations  on  a  double 
contingency;  and  sometimes  concurrent  or  contemporary  limitations;  as  to  which  denomi- 
nations see  Mr.  Douglas's  note  (2),  Doe  v.  Fonnereau,  Dougl.  504.  But  in  all  cases  where 
the  first  contingent  remainder  is  in  fee,  or  where  there  are  concurrent  remainders,  if  the  first 
remainder  becomes  vested,  all  the  subsequent  remainders  are  void :  for  then  they  become 
remainders  expectant  on  the  determination  of  an  estate  in  fee-simple.  2  Cru.  Dig.  266. 
Keene  v.  Dickson,  3  T.  R.  495. 

As  to  the  cases  wherein  a  contingency  annexed  to  a  preceding  estate  is,  or  is  not,  con- 
sidered as  a  condition  precedent  to  give  effect  to  the  ulterior  limitations,  such  cases  may  be 
distinguished  into  three  classes.    1st.  Limitations,  after  a  preceding  estate,  which  is  made 
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i  ite  of  the  survivor,  but  embraces  it  under  the  afflux  of  , 

:  79  a:  arvsr.  f,fftt<H 

I  ,  Ail   iJn  t    vl         '™  had  been'  and  from  an<*  after 

I  -»  1,  then  to  the  survivor  in  fee.    Nothing  therefore 

.  "ougl.  725.     Fearn.  Cont.  Rem.  397,  8.     It  is  for- 

r;  mamder  can  be  limited  on  a  condition;  ye"  h  hi 

'US  T.""^  t0  a  Precedi"?  estate,  and 

^r tlG9T  lS  devi8ed  over  t0  anot^r,  the  con- 

>*< nbmg  the  measure  and  continuance  of  the  first 

"mnce  of  it,  as  the  case  may  be,  the  first  estate 

'"t  entry  or  claim;  and  the  limitation  over  shall 

■»  ;  and  the  person  claiming  under  it,  whether 

"t  to  the  estate.    Thus  is  the  testator's  inten- 

'^"t  eState,  though  limited  to  a  stranger;  and 

'V  the  determination  of  the  preceding  estate 

•    ^imrr  estate  be  limited  to  the  heir  himself: 

phonal  limitations.    Fearn.  Cont.  Rem. 

! "  his  mother  for  life,  and  after  her  death  to 

". ,hen  enseint)  be  delivered  of  a  son,  that 

•'><*  testator's  death,  a  son  was  born;  and 

;  « ,  and  vest  in  the  son  upon  the  happen- 

<  ro.  Jac.  592.     Palm.  135.     So,  where 

-Hi  to  his  grandchild  B.  and  the  heirs 

■it  she  married  with  the  consent  of  D., 

'  should  marry  without  such  consent, 

<';  (neither  B.  nor  C.  being  heir  at 

:fi«  d  without  the  consent  of  any  of 

'!« 'Id  to  be  an  estate  to  B.  till  she 

-nil  devised  to  B.  subject  to  two 

<    other  express,  and  in  fact,  viz. 

"•nal  limitation,  and  not  a  condi- 

r  at  law,  and  he  might  enter  for 

•  fore  agreed,  that  the  marriage 

-  i<>n  immediately  on  C.   Laay 

.  2  Mod.  7.    But  where  there 

i  •  riormance  of  the  condition, 

proviso  is  not  always  con- 

IVy.  60.    Limitations  of 

'united  to  cease  as  to  one 

li'  in.  412.    With  respect 

■i.  that  after  the  perform- 

>   ^on  to  whom  the  first 

••«  p.  18.  n.  (1). 

— Though  in  the  case 

r^  (for  a  lease  at  will 

8  Hep.  75.),  it  is  a 

to  a  freehold,  some 

Thus,  if  land  be 

'{.,  this  remainder 

I  Rep.  130.     For, 

oder  is  created, 

u   somewhere ; 

t  it,  else  it  can 

'  <•<  hold  nature, 

-'  Ml.  Com.  171. 

1    r    ynara  does 

in  del,  no  such 
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both  these  eases  in  effect  is,  because  the  remainder  is  to  commence 
upon  limitation  of  time,  viz.  upon  the  possibility  of  the  death  of  one 
man  before  another,  which  is  a  common  possibility  (f). 

(r)  Here  we  shall  offer  some  remarks,  1st.  With  respect  to  the  nature  of  the  event  upon 
which  a  contingent  remainder  may  be  limited.  2d.  As  to  the  estate  necessary  to  support 
a  contingent  remainder.  The  doctrine  with  respect  to  the  time  when  a  contingent  remain- 
der must  vest,  will  be  explained  in  a  subsequent  part  of  this  chapter. 

1st.  With  respect  to  the  nature  of  the  contingency  upon  which  a  remainder  may  be 
limited : — It  is  to  be  observed,  1st.  That  it  must  be  a  legal  act,  "  for  the  law  (says  Lord 
Coke,  2  Rep.  51  b.)  will  never  adjudge  a  grant  good  by  reason  of  a  possibility  or  expecta- 
tion of  a  thing  which  is  against  law ;  for  it  is  potentia  remotissima  et  vana,  which  by  intend- 
ment of  law  nunquam  venit  in  actum."  2d.  It  must  be  potentia  propinqua ;  as  death,  or 
death  without  issue,  or  coverture.  Hence  it  has  been  determined,  that  a  remainder  to  a 
corporation,  which  is  not  in  being  at  the  time  of  the  limitation,  is  void,  although  it  be 
erected  afterwards,  during  the  particular  estate.  2  Rep.  51  a.  So,  although  a  lease  for 
life,  remainder  to  the  right  heirs  of  J.  S.  is  good ;  yet,  if  there  be  no  such  person  as  J.  S. 
at  the  time  of  the  limitation  of  the  remainder,  notwithstanding  such  a  person  should  after- 
wards be  born,  and  die  during  the  life  of  the  tenant  for  life,  his  heir  shall  not  take  by 
virtue  of  such  limitation ;  because  the  possibility  on  which  the  remainder  is  to  take  effect 
is  too  remote;  for  it  amounts  to  the  concurrence  of  two  several  contingencies,  viz. 
1st  That  such  a  person  as  J.  S.  should  be  born,  which  is  very  uncertain ;  and  2dly.  That 
he  should  also  die  during  the  particular  estate,  which  is  another  uncertainty  grafted  upon 
the  former.  This  is  called  a  possibility  upon  a  possibility,  which  Lord  Coke  observes,  is 
never  admitted  by  intendment  of  law.  Ant.  25  b.  vol.  1.  p.  541 ;  184  a.  vol.  1.  p.  743. 
Cholmky**  case,  2  Co.  51  b.  Upon  the  same  ground  arises  the  distinction  between  a 
remainder  limited  by  a  general  description,  as  to  the  right  heirs  of  J.  D.,  who  is  alive,  or 
primogenito  Jilio  of  £.,  who  has  no  son  then  born,  which  is  good ;  and  one  limited  by  a 
particular  name  to  a  person  not  in  esse,  which  is  void.  Fearn.  Cont.  Rem.  375.  378. 
3d.  It  must  not  be  repugnant  to  any  rule  of  law.  6  Rep.  40  b.  4  Burr.  1941.  4th.  Nor 
contrariant  in  itself.  Jermin  v.  Jlracot,  1  Rep.  85  a.  Cholmky  v.  Humble,  1  Rep.  86  a. 
Corbefs  case,  1  Rep.  83  b.  Mildmay's  case,  6  Rep.  40.  Foy  v.  Hindt,  Cro.  Jac.  697. 
5th.  That  it  must  not  operate  so  as  to  abridge,  defeat,  or  determine  the  particular  estate. 
Plowd.  29  b.  2  Leon.  16.  Plowd.  24.  •  Saytr  v.  Hardy,  Cro.  Eliz.  414.  This  rale  not 
only  flows,  of  necessity,  from  the  nature  of  a  remainder,  as  exhibited  in  the  above  definition 
of  it  by  Lord  Coke,  but  also  follows,  as  the  consequence  of  a  maxim  at  common  law,  that 
none  shall  take  advantage  of  a  condition,  but  the  party  from  whom  the  condition  moves 
(i.  e.  the  grantor)  and  his  heirs ;  for,  if  he  or  his  heirs  take  advantage  of  a  condition,  by 
entry  or  claim,  the  livery  made  upon  the  creation  of  the  estates  is  defeated ;  and,  of  course, 
every  estate  then  created  is  thereby  annulled  and  gone.  But  the  remainder  ought  to  vest 
at  the  instant  of  the  expiration  of  the  preceding  estate,  and  remainders  are  defeated  by  the 
entry  of  the  grantor,  therefore  such  remainder  is  void.  It  follows,  that  a  remainder  pro- 
perly so  called,  cannot  be  limited  to  take  effect  upon  a  condition,  which  is  to  defeat  the 
particular  estate,  whether  such  condition  be  repugnant  to  the  nature  of  the  estate  to  which 
it  is  annexed,  or  not.  Fearn.  Cont  Rem.  391.  And  the  same  law  holds  with  regard  to  a 
subsequent  remainder,  limited  to  take  effect  on  a  condition,  which  is  to  defeat  a  preceding 
remainder.  Coeanv.  Cogan,  Cro.  Eliz.  360.  Where,  however,  land  is  leased  to  one  for 
life,  and,  if  such  a  thing  happen,  then  to  remain  to  B.,  this  shall  not  be  understood  as 
intended  to  vest  in  possession,  immediately  upon  the  happening  of  the  condition,  and  in 
abridgment  of  the  preceding  estate ;  for  then,  by  the  last  mentioned  rule,  the  remainder 
woula  be  void ;  but  it  shall  be  construed  to  vest  in  interest  upon  the  happening  of  the  con- 
dition, and  to  remain  as  a  remainder  ought  to  do ;  that  is,  so  as  to  await  the  determination 
of  the  preceding  estate,  before  it  comes  into  possession.  CoUhirst  v.  BejusMn,  Plowd.  93. 
Fearn.  Cont.  Rem.  393.  It  may  also  happen,  that  notwithstanding  a  contingent  limitation 
is  expressed  to  commence  from  a  period  eventually  anterior  to  the  determination  of  the 
particular  estate,  yet  the  nature  of  the  case  may  be  such,  as  not  to  admit  of  its  taking 
effect  in  possession  in  restraint,  abridgment,  or  exclusion  of  the  particular  estate;  as  if 
such  limitation  over  were  to  the  grantee  or  devisee  of  the  particular  estate ;  which,  instead 
of  operating  in  any  degree  to  defeat,  exclude,  or  curtail  the  particular  estate,  would  in  effect 
remove  its  limits,  and  open  it  into  a  greater  estate.  Thus,  in  the  case  of  a  lease  to  two, 
with  a  limitation  over,  after  the  death  of  the  first  of  them,  to  the  survivor,  this  does  not 
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avoid,  defeat,  or  abridge  the  estate  of  the  survivor,  but  embraces  it  under  the  afflux  of  a 
greater,  into  which  it  will  run  under  the  technical  term  of  merging,  instead  of  being 
rescinded  or  nullified.  The  grantor  or  his  heir  can  have  no  title  to  enter  and  defeat  the 
particular  estate,  because  there  is  no  condition  or  proviso  to  make  it  cease,  or  carry  the 
estate  either  expressly  or  implicatively  to  any  body,  from  the  devisee  of  the  particular 
estate.  Nor  can  the  limitation  operate  to  the  prejudice  of  another,  viz.  the  person  other- 
wise entitled  to  the  particular  estate ;  because  it  is  to  that  very  person  himself,  and  the 
effect  would  have  been  precisely  the  same,  if  the  limitation  had  been,  and  from  and  after 
the  determination  of  the  estate  aforesaid,  then  to  the  survivor  in  fee.  Nothing,  therefore, 
will,  in  such  case,  prevent  the  limitation  over  from  operating  strictly,  as  a  remainder  at 
common  law.  Goodtitk  v.  Billington,  Dougl.  725.  Fearn.  Cont.  Rem.  397,  8.  It  is  fnr- 
ther  to  be  observed,  that  although  no  remainder  can  be  limited  on  a  condition ;  yet,  it  has 
been  long  settled,  that,  where  in  a  devise  a  condition  is  annexed  to  a  preceding  estate,  and 
upon  the  breach  or  non-performance  thereof,  the  estate  is  devised  over  to  another,  the  con- 
dition shall  operate  as  a  limitation,  circumscribing  the  measure  and  continuance  of  die  first 
estate ;  and  that  upon  the  breach  or  performance  of  it,  as  the  case  may  be,  the  first  estate 
shall  ipso  facto  determine  and  expire,  without  entry  or  claim ;  and  the  limitation  over  shall 
thereupon  actually  commence  in  possession ;  and  the  person  claiming  under  it,  whether 
heir  or  stranger,  shall  have  aYi  immediate  right  to  the  estate.  Thus  is  the  testator's  inten- 
tion effectuated,  by  substantiating  the  subsequent  estate,  though  limited  to  a  stranger ;  and 
enforcing  the  performance  of  the  condition,  by  the  determination  of  the  preceding-  estate 
upon  the  breach  of  it,  notwithstanding  that  preceding-  estate  be  limited  to  the  heir  himself: 
and  limitations  of  this  kind  are  properly  ceiled  conditional  limitations.  Fearn.  Cont.  Rem. 
405—9.  Thus,  where  a  person  devised  lands  to  his  mother  for  life,  and  after  her  death  to 
his  brother  in  fee;  provided  that  if  his  wife  (being  then  enseint)  be  delivered  of  a  son,  that 
then  the  land  should  remain  to  him  in  fee ;  after  the  testator's  death,  a  son  was  born ;  and 
it  was  held,  that  the  fee  of  the  brother  should  cease,  and  vest  in  the  son  upon  the  happen* 
ing  of  the  contingency.  Dyer,  127  n.  Id.  33  n.  Cro.  Jac.  592.  Palm.  135.  So,  where 
A.  devised  lands  to  his  wife  for  life,  and  after  her  death  to  his  grandchild  B.  and  the  heirs 
of  her  body;  provided  always,  and  upon  condition  that  she  married  with  the  consent  of  D., 
£.,  and  F.,  or  the  major  part  of  them,  and  in  case  she  should  marry  without  such  consent, 
or  die  without  issue,  then  he  devised  the  premises  to  G.  (neither  B.  nor  C.  being  heir  at 
law  to  the  testator).  After  the  testator's  death  B.  marriea  without  the  consent  of  any  of 
the  persons  named  for  that  purpose ;  and  it  was  clearly  held  to  be  an  estate  to  B.  till  she 
married  without  such  consent ;  that  here  was  an  ^estate- tail  devised  to  B.  subject  to  two 
limitations,  the  one  in  law,  viz.  dying  without  issue,  the  other  express,  and  in  fact,  viz. 
marrying  without  consent ;  which  was  properly  a  conditional  limitation,  and  not  a  condi- 
tion ;  for,  if  it  were  a  condition,  it  would  descend  to  the  heir  at  law,  and  he  might  enter  for 
breach  of  it,  and  defeat  the  limitation  over ;  and  it  was  therefore  agreed,  that  the  marriage 
without  consent  determined  her  estate-tail,  and  cast  the  possession  immediately  on  C.  Lady 
Ann  Fry's  case,  1  Ventr.  199.  Et  vid.  Shuttleworth  v.  Barber,  2  Mod.  7.  But  where  there 
is  no  express  limitations  over  to  take  effect  upon  the  breach  or  performance  of  the  condition, 
annexed  to  the  preceding  estate ;  there,  it  seems,  the  condition  or  proviso  is  not  always  con- 
strued as  a  conditional  limitation.  Gulliver  v.  Ashhy,  Fearn.  Ex.  Dev.  60.  Limitations  of 
this  nature  may  also  take  effect  by  way  of  use ;  for  a  use  may  be  limited  to  cease  as  to  one 
person  upon  a  future  event,  and  to  vest  in  another.  Fearn.  Cont.  Rem.  412.  With  respect 
to  those  cases  where  a  particular  estate  is  limited,  with  a  condition,  that  after  the  perform- 
ance of  a  certain  act,  or  the  happening  of  a  certain  event,  the  person  to  whom  the  first 
estate  is  limited,  shall  have  a  larger  estate,  see  the  last  chapter,  ante,  p.  18.  n.  (I). 

2d.  As  to  the  estate  necessary  to  support  a  contingent  remainder : — Though  in  the  case 
of  a  rested  remainder  it  is  sufficient,  if  the  particular  estate  be  for  years  (for  a  lease  at  will 
is  of  too  slender  and  precarious  a  nature  to  support  a  remainder  over.  8  Ren.  75.),  it  is  a 
general  rule,  that  wherever  an  estate  in  contingent  remainder  amounts  to  a  freehold,  some 
vested  estate  of  freehold  must  precede  it.  Fearn.  Cont.  Rem.  423.  Thus,  if  land  be 
granted  to  A.  for  ten  years,  with  remainder  in  fee  to  the  right  heirs  of  B.,  this  remainder 
is  void :  but  if  granted  to  A.  for  life,  with  a  like  remainder,  it  is  good.  1  Rep.  130.  For, 
unless  the  freehold  passes  out  of  the  grantor  at  the  time  when  the  remainder  is  created, 
such  freehold  remainder  is  void ;  it  cannot  pass  out  of  him  without  vesting  somewhere ; 
and  in  the  case  of  a  contingent  remainder,  it  must  vest  in  the  particular  tenant,  else  it  can 
vest  nowhere :  unless,  therefore,  the  estate  of  such  particular  tenant  be  of  a  freehold  nature, 
the  freehold  cannot  vest  in  him ;  and  consequently  the  remainder  is  void.  2  Bl.  Com.  171. 
Fearn.  Cont.  Rem.  45)3,  24,  25.  3  Rep.  20.  But  a  contingent  remainder  for  years  does 
not  require  a  preceding  freehold  to  support  it ;  for  the  remainder  not  being  freehold,  no  such 
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(138)*        *It  is  regularly  true,  that  when  the  particular  estate  is  defeated, 
298  a.     that  the  remainder  thereby  shall  be  also  defeated,  but  it  faileth  in 
2L£ lSSngr  divers  cases. 

defeated,  the 

remainder  *1»  »  • 

"°n  wS*        *^or  w^ere  ^e  particular  estate  and  the  remainder  depend  upon 
vid  pi  Lm.  one  title,  there  the  defeating  of  the  particular  estate  is  a  *defeating 
£2eWrjpl*t,  °^  t*ie  remainder.     But  where  the  particular  estate  is  defeasible,  and 
ffll'b.)        the  remainder  by  good  title,  there,  though  the  particular  estate  be 
Bm!3re?#     defeated,  the  remainder  is  good.    As  if  the  lessor  disseise  A.  lessee 
raainder       for  life,  and  make  a  lease  to  B.  for  the  life  of  A.  the  remainder  to  C. 
gSSuuJ      in  fee,  albeit  A.  re-enter,  and  defeat  the  estate  for  life,  yet  the  re- 
So^hST*'  mainder  to  C,  being  once  vested  by  good  title,  shall  not  be  avoided  j 
utited" ei*  *°r  ft  were  against  reason,  that  the  lessor  should  have  the  remainder 
feasible;       again  against  his  own  livery;  and  this  is  well  warranted  by  the  rea- 
son of  Littleton,  in  section  521.     So  it  is,  if  a  lease  be  made  to  an 
infant  for  life,  the  remainder  in  fee,  the  infant  at  his  full  age  disagree 
to  the  estate  for  life,  yet  the  remainder  is  good,  for  that  it  was  once 
vested  by  good  title  ;  for  in  both  these  cases  there  was  a  particular 
estate  at  the  time  of  the  remainder  created. 

estate  appears  requisite  to  pass  out  of  the  grantor,  in  order  to  give  due  effect  to  a  remainder 
of  that  sort  Feara.  Cont.  Rem.  429,  43.  Although  every  contingent  freehold  remainder 
must  he  supported  by  a  preceding  freehold,  yet  it  is  not  necessary  that  such  preceding 
estate  continue  in  the  actual  seisin  of  its  rightful  tenant ;  it  is  sufficient,  if  there  subsists  a 
right  to  such  preceding  estate,  at  the  time  the  remainder  should  vest;  provided  such  right 
be  a  right  of  entry,  and  not  a  right  of  action  only ;  for,  whilst  a  right  of  entry  remains, 
t  here  can  be  no  doubt  that  the  same  estate  continues ;  since  the  right  of  entry  can  exist 
only  in  consequence  of  the  subsistence  of  the  estate ;  but  when  the  right  of  entry  is  gone, 
and  nothing  but  a  right  of  action  remains,  it  then  becomes  a  question  of  law,  whether  the 
same  estate  continues  or  not ;  for  the  action  is  nothing  more  than  the  means  of  deciding 
the  question.  Another  estate  is,  in  the  'mean  time,  acknowledged  and  protected  by  the 
law,  till  such  question  be  solemnly  determined  in  a  court  of^istice,  upon  the  action 
brought.  Fearn.  Cont.  Rem.  430,  431.  Therefore,  if  A.  be  tenant  for  life,  with  a  con- 
tingent remainder  over,  and  tenant  for  life  be  disseised,  all  the  estates  are  divested ;  bat 
the  right  of  entry  of  the  tenant  for  life  will  support  the  contingent  remainders;  but  in  this 
case  if  the  contingent  remainder  does  not  vest,  before  such  a  descent  be  cast  as  will  take 
away  the  entry  of  tenant  for  life  within  the  stat.  32  H.  8.  c.  33,  and  drive  him  to  his  action, 
then  is  the  contingent  remainder  gone ;  because  there  no4onger  subsists  any  right  of  entry 
to  support  it,  that  right  being  turned  into  a  right  of  action.  Thomson  v.  Leach,  19  Mod. 
174.  And  for  tfie  same  reason,  where  a  contingent  remainder  is  limited  after  an  estate- 
tail,  and  the  tenant  in  tail  creates  a  discontinuance,  the  contingent  remainder  will  be 
destroyed.  1  Re'p.  135  b.  This  right  of  entry,  however,  to  support  a  contingent  remain* 
der  must  be  a  present  right ;  a  future  one  will  not  do ;  it  must  also  precede  the  contin- 
gency, and  be  actually  existing  when  that  happens ;  for  if  it  only  commences  at  the  same 
instant  with  it,  the  remainder,  it  seems,  will  not  vest.  Fearn.  Cont.  Rem.  433.  And 
where  the  estates  are  limited  by  way  of  use,  and  are  afterwards  divested  and  turned  to  a 
right,  it  has  been  held  that  there  must  be  an  actual  entry,  in  order  to  revert  the  estates* 
Fearn.  Cont.  Rem.  435.  In  regard  to  the  estate  requisite  to  support  a  contingent  remain- 
der, it  is  further  to  be  observed,  that  the  estate  supporting,  and  the  remainder  supported, 
should  both  be  created  by  one  and  the  same  deed  or  instrument :  therefore  an  estate  for  Hie 
given  by  one  deed,  will  not  support  a  remainder  given  by  another ;  nor  an  estate  for  life 
settled  by  A.  on  B.  by  deed,  enure  to  support  a  contingent  remainder  given  by  the  will 
of  A.  Fearn.  Cont.  Rem.  446,  447.  Et  vid.  Snow  v.  Cutler,  Raym.  163.  Moor  v.  Parker% 
4  Mod.  316.  WtaU  v.  Lower,  Pollexf.  66.  Dot  v.  Fonnereau,  Dough  486.  It  seema, 
however,  that  where  the  legal  estate  is  in  trustees,  there  is  no  necessity  for  any  preceding 
particular  estate  of  freehold,  to  support  contingent  remainders ;  for  the  legal  estate  in  the 
general  trustees  will  he  sufficient  tor  the  purpose ;  and  consequently,  in  such  cases,  it  in 
not  necessary,  that  a  contingent  remainder  should  vest  bv  the  time  the  preceding  truat 
limitation  expires.  Fearn.  Cont.  Rem.  449,  450.  Et  vid.  Chapman  v.  BlUtett%  Cna. 
Temp.  Talb.  145.    Hopkm*  v.  Hopkin*,  Forrest.  44.    1  Ves.  268.    1  Atk.  581.— [£&] 
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*If  a  lease  be  made  to  A.  for  the  life  of  B.,  the  remainder  to  C.     (136)* 
in  fee,  A*  dieth  ;  before  an  occupant  entereth,  here  is  a  remainder  sJjSS".1" 
without  a  particular  estate,  and  yet  the  remainder  continueth  good  wt-a^ 

or  rotpeiid- 

A  rent  is  granted  to  the  tenant  of  the  land  for  life,  the  remainder  |^  a  Abb 
in  fee  (h),  this  is  a  good  remainder,  albeit  the  particular  estate  con-  ^pjjjf* 
tinued  not;  for  to  instant le  that  he  took  the  particular  estate,  eo  in-  Moot,«4L 
stante  the  remainder  vested,  and  the  suspension  in  judgment  of  law  RiVkbr.Jis. 
grew  after  the  taking  of  the  particular  estate  (2).  \  %£  ^ 

Noy.  47.) 

*If  a  man  grant  a  rent  to  B.  for  the  life  of  Alice,  the  remainder  A  J^fjSS^ 
to  the  heirs  of  the  body  of  Alice,  this  is  a  good  remainder,  and  yet  m»y  vest  at 
it  must  vest  upon  an  instant  (1)  (k).  the  partial. 

r  ww  lar  Stole  da- 

tennines. 

(1)  But  since  the  29  Car.  2.  c.  3.  s.  12.  and  14  Geo.  2.  c.  20.  8.  9.,  no  such  vacancy  can 
now  happen.    Yid.  ante,  n.  5.  41.  3.,  and  Atkinson  v.  Baker,  4  T.  R.  230.     [Butler.] 

(h}  Rents,  as  we  observed  in  a  former  chapter,  admit  of  the  same  limitations,  as  other 
hereditaments.  A  distinction,  however,  is  observable  with  regard  to  the  intail  of  rents. 
For  if  a  rent  be  granted  de  novo  to  A.  in  tail,  without  a  remainder  overt  and  A.  suffer  a 
recovery*  he  shall  only  acquire  a  base  fee,  determinable  on  failure  of  his  issue ;  for  the  reco- 
very, though  it  may  bar  the  estate-tail,  cannot  give  to  the  rent  a  continuance  beyond  the 
period  limited  by  the  original  grant.  Chaplin  v.  Chaplin,  3  P.  Wms.  229.  But  where  the 
estate-tail  is  derived  out  of  a  fee-simple  already  existing  in  the  rent;  or  the  estate-tail  is 
limited  on  its  first  creation  with  remainders  over,  the  recovery  of  tenant  in  tail,  duly  suffered, 
will  acquire  the  whole  dominion  or  ownership  in  the  rent  to  the  extent  of  the  estate-tail  and 
remainders.  Smith  v.  Farnaby,  Cart  52.  Sid.  285.  Weeks  v.  Peach,  2  LutW.  1218. 
1  Prest.  Convey,  3 [Ed.] 

!2)  See  Mr.  Butler's  note  at  the  end  of  the  volume,  Note  III. 
1)  Formerly  the  doctrine  that  the  necessity  that  the  remainder  should  vest  at  the  very 
instant  of  the  determination  of  the  particular  estate  at  farthest,  was  extended  to  the  case  of 
a  posthumous  son.  In  the  case  of  Reeve  v.  Long,  1  Salk.  227,  an  estate  was  limited  to  A. 
for  life,  remainder  to  his  eldest  son  in  tail ;  A.  died,  leaving  his  wife  enseint.  She  after* 
wards  had  a  son.  It  was  adjudged  that  the  son  not  being  in  esse  at  the  time  of  the  parti- 
cular estate,  could  not  take  under  the  limitation.  This  judgment  was  afterwards  affirmed 
in  the  Court  of  King's  Bench ;  but  it  was  reversed  in  the  House  of  Lords,  against1  the 
opinion  of  all  the  judges.  To  obviate  all  doubts  respecting  the  law  in  this  case,  the  statute 
of  10  Will.  III.  c.  16,  was  passed,  by  which  it  was  enacted,  that  where  any  estate  is  by 
marriage,  or  any  other  settlement,  settled  in  remainder  to  children,  with  remainders  over, 
any  posthumous  child  may  take  in  the  same  manner  as  if  born  in  the  father's  life-time. 
It  ia  singular  that  this  statute  does  not  expressly  mention  limitations  or  devises  made  by 
willa.  There  is  a  tradition,  that  as  the  case  of  Reeve  v.  Long  arose  upon  a  will,  the  lord* 
considered  the  law  to  be  settled  by  their  determination  in  that  case ;  and  were  unwilling  to- 
make  any  express  mention  of  limitations  or  devises  made  in  wills,  lest  it  should  appear  to 
call  in  question  the  authority  or  propriety  of  their  determination.  Besides,  in  the  above 
case  of  Reeve  v.  Long,  the  words  of  the  act  may  be  construed,  without  much  violence,  to 
comprise  settlements  of  estates  made  by  will,  as  well  as  settlements  of  estates  made  by 
deed.     [Butler.    Note  259.] 

As  the  statute  says  the  posthumous  son  in  this  case  shall  take  the  estate  as  if  born 
before  the  death  of  the  father,  he  is  entitled  to  the  intermediate  profits  from  the  death  of 
the  father,  which  is  different  from  the  case  of  a  descent  devested  by  the  birth  of  a  post- 
humous child.    Bassett  v.  Bassett,  8  Vin.  Abr.  87.     3  Atk.  203.    Post,  11  b.  n.  (4). 

Though  at  the  common  law,  and  under  the  learning  of  remainders,  a  gift  to  a  class  of  per- 
sons wiU  not  admit  to  a  participation,  any  who  axe  born  after  the  determination  of  a  parti- 
cular estate;  yet  such  afterborn  persons  may  take  under  a  gift  operating  by  executojy 
devise,  or  springing  or  shifting  use.    Mogg  v.  Mogg,  1  Meriv.  654.    3  Prest.  Convey. 

(k)  So,  if  land  be  given  to  A.  and  B.  during  their  joint  lives,  remainder  to  the  right 
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(138)*         *A  reversion,  reversio,  cometh  of  the  Latin  word  revertor,  and 

142  b.     signifieth  a  returning  again  ;  and  therefore  reversio  terras  est  tan- 

™™££>n?  quam  terra  revert  ens  inpossessione  donatori,  sive  hseredibus  suis 

Pott,  22b. 

heirs  of  him  who  shall  die  first,  this  remainder  will  be  good,  though  it  cannot  vest  before 
the  determination  of  the  particular  estate.    Post,  378  b. 

With  respect  to  the  time  for  the  vesting  of  contingent  remainders,  it  may  be  further 
observed,  that  from  the  principle,  that  a  contingent  remainder  must  vest  at  or  before  the 
determination  of  the  particular  estate,  it  follows,  that  an  estate,  limited  on  a  contingency, 
may  fail  as  to  one  part,  and  take  effect  as  to  another,  wherever  the  preceding  estate  is  in 
several  persons,  in  common  or  in  severalty ;  for  the  particular  tenant  of  one  part  may  die 
before  the  contingency,  and  the  particular  tenant  of  another  part  may  survive  it.  Lane  v. 
Pannel,  1  Rol.  Rep.  238.  317.  438.  Fearn.  Cont.  Rem.  458.  So  likewise  a  contingent 
remainder  may  take  effect  in  some,  and  not  in  all  the  persons  to  whom  it  was  limited ; 
according  as  some  may  come  in  esse  before  the  determination  of  the  particular  estate,  and 
others  not.  Comb.  467.  Et  vid.  Ant.  9  a.  vol.  i.  p.  496.  This  doctrine,  however,  seems 
confined  to  limitations  at  common  law ;  and  not  to  extend  to  estates  raised  by  way  of  use 
(Comb.  467.  Matthews  v.  Temple,  1  Ld.  Raym.  311.),  or  by  devise.  Oates  v.  Jackson, 
2  Stra.  1172.  Doe,  d.  Comberbach  v.  Perryn,  3  T.  R.  484.  And  here  it  may  be  observed, 
that  if  there  be  no  particular  estate  in  esse,  nor  any  present  right  of  entry  when  the  contin- 
gency happens ;  although  the  particular  estate  be  afterwards  replaced  and  restored,  yet  the 
remainder  will  never  arise.  2  Salk.  577.  2  Lev.  39.  Only  it  seems,  that  the  reversal  of 
a  fine  by  act  of  parliament,  will  restore  a  contingent  remainder  destroyed  by  that  fine, 
though  a  reversal  foT  error  will  not.  3  Keb.  87.  Cole  v.  Iscvingstone,  1  Ld.  Raym.  314. 
Fearn.  Cont.  Rem.  464. 

With  regard  to  the  ways  by  which  contingent  remainders  may  be  destroyed,  it  has  been 
already  stated,  that  a  legal  remainder  must  vest  either  during  the  existence  of  the  particular 
estate,  in  esse  or  in  right  of  entry,  or  at  the  very  instant  of  its  determination ;  otherwise  it 
will  never  take  effect  at  all ;  consequently  every  such  determination  of  the  preceding  estate 
before  the  contingency  happens,  as  leaves  no  right  of  entry,  must  effectually  destroy  such 
-contingent  remainder.  Fearn.  Cont.  Rem.  465.  Therefore,  where  there  is  tenant  for 
life,  with  a  contingent  remainder  expectant  on  his  estate,  if  he  makes  a  feoffment,  or  levies 
a  fine,  or  suffers  a  recovery  (Archer's  case,  1  Rep.  66.  Cro.  Eliz.  630.  1  Salk.  224.),  or 
surrenders  his  life  estate  (Thompson  v.  Leach,  2  Salk.  427.),  it  will  destroy  the  contin- 
gent remainder.  And  where  there  is  a  tenant  for  life,  with  all  the  subsequent  remainders 
contingent,  and  he  suffers  a  recovery  to  the  use  of  himself  in  fee,  he  has  a  right  to  this 
tortious  fee  against  all  persons  but  the  heirs  of  the  grantor  or  devisor.  1  Salk.  214.  But 
a  bargain  and  sale,  or  lease  and  release,  by  the  tenant  for  life,  will  not  destroy  the  contin- 
gent remainders ;  because  these  conveyances  only  transfer  what  the  person  seised  of  the 
land  may  lawfully  convey,  and  do  not  devest  any  estate,  2  Lev.  60.  3  Mod.  151. :  though 
it  is  otherwise  if  such  conveyance  be  made  to  the  person  who  has  the  immediate  vested 
reversion,  or  remainder;  or  if  such  person  joins  in  the  conveyance,  orjf  the  tenant  for  life 
who  makes  the  conveyance,  has  the  remainder  or  reversion.  Fearn.  Cont.  Rem.  6th  edit. 
322.  So,  although,  if  a  tenant  for  life  accepts  a  fine  from  a  stranger,  it  is  a  forfeiture  of 
his  estate,  so  as  to  entitle  a  remainder-man  to  enter ;  yet  it  does  not  displace  or  devest  the 
remainder  or  reversion.  Lloyd  v.  Brooking,  1  Vent.  188.  But  an  extinguishment  of  the 
particular  estate  will  destroy  a  contingent  remainder.  Purefoy  v.  Rogers,  2  Saund.  386. 
4  Mod.  284.  And  any  alteration  in  the  quantity  of  the  particular  estate,  before  the  remain- 
der  vests,  will  destroy  it;  though  it  seems  otherwise /as  to  an  alteration  in  its  quality  only. 
Fearn.  Cont.  Rem.  496.  We  have  seen,  that  where  a  particular  estate  is  limited  with  a 
contingent  remainder  over,  and  afterwards  the  inheritance  is  subjoined  to  the  particular 
estate  by  the  same  conveyance,  the  contingent  remainder  is  not  destroyed;  but  such  last 
limitation  shall  be  considered  as  executed  only  sub  modo ,-  that  is,  upon  such  condition,  as 
to  open  and  separate  itself  from  the  first  estate,  when  the  condition  happens,  and  by  no 
means  destroy  or  preclude  the  particular  estate.  Ant.  184  a.  vol.  i.  p.  746.  Infra,  n.  (p). 
p.  144.  Lewis  Bowles*  case,  1 1  Rep.  97.  So  where  the  inheritance  becomes  united  to  the 
particular  estate,  by  an  immediate  descent  from  the  person  by  whose  will  the  particular 
estate  and  contingent  remainders  were  limited,  there  the  contingent  remainders  will  not  be 
destroyed.  Archer's  case,  1  Rep.  66.  Phtnkett  v.  Holmes,  Raym.  28.  Doe,  d.  Planner  v. 
Scudamore,  2  Bos.  &  Pul.  295.  But  where  the  accession  of  the  inheritance  is  by  a  con- 
veyance, accident,  or  circumstance,  distinot  from  that  conveyance  which  created  the  parti- 
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post  donum  finitum,  fyc.  as  in  the  cases  that  Littleton  (sect  215.)  ru>wd.uu«. 
nam  put  ch*.  «o.  ws. 

2RoLAbr. 
SO.) 

cular  estate;  or  where  the  descent  of  the  inheritance  on  the  particular  estate  is  only 
mediate  from  the  person  whose  will  created  the  particular  estate,  and  the  remainder,  there 
is  no  necessity  to  exempt' the  particular  estate  from  the  operation  of  merger  by  descent; 
and  therefore,  on  such  event  happening,  the  contingent  remainder  will  be  destroyed. 
Kent  v.  Harpool,  I  Vent.  306.  Jones,  76.  Hooker  v.  Hooker,  Rep.  Temp.  Hardw.  13. 
Fearn.  Cont.  Rem.  503.  507. 

The  several  ways  whereby  contingent  remainders  may  be  defeated  having  been  consider- 
ed, it  remains  to  advert  to  the  mode  invented  to  preserve  them  from  being  destroyed,  namely, 
by  the  intervention  of  trustees.  This  is  done  by  limiting  an  estate  to  trustees  and  their 
heirs,  to  commence  from  the  determination  of  the  particular  estate,  by  forfeiture  or  other- 
wise, in  the  life-time  of  the  tenant  for  life,  and  to  continue  during  the  life  of  the  tenant  for 
life,  upon  trust,  to  support  the  contingent  remainders  afterwards  limited,  from  being  de- 
feated or  destroyed;  by  which  means,  if  the  tenant  for  life  should  alien  or  forfeit  his  estate, 
or  if  it  shonid  be  merged  or  destroyed  by  any  other  means,  the  trustees,  having  a  vested  re- 
mainder, immediately  acquire  a  right  of  entry,  which,  as  we  before  observed,  is  sufficient 
to  support  the  contingent  remainders.  This  improvement  is  generally  attributed  to  Sir 
Orlando  Bridgeman  and  Sir  Geoffrey  Palmer,  who  retired  from  the  bar  during  the  civil 
wars,  and  confined  themselves  to  conveyancing.  And  when,  after  the  restoration,  these 
persons  came  to  fill  the  first  offices  of  the  law,  they  supported  this  invention  within  reason- 
able and  proper  bounds,  and  introduced  it  into  general  use.  2  Bl.  Com.  172.  2  Cru.  Dig. 
381,  2.  Bot  trustees  to  preserve  contingent  remainders  are  not  necessary  where  the  con- 
tingent limitations  are  only  trusts;  for  a  conveyance  by  a  cestui  que  trust  will  not  destroy  a 
contingent  remainder  expectant  on  his  estate ;  because  the  legal  estate  being  in  his  trustees, 
there  remains  a  right  of  entry  in  them  which  will  support  the  remainders.  Fearn.  Cont. 
Rem.  472.  It  should  also  be  observed,  that  where  an  estate  is  limited  in  a  bargain  and 
sale,  or  covenant  to  stand'seised,  to  a  stranger,  upon  trust  to  preserve  contingent  remain- 
ders! **  wiH  he  void ;  because  no  use  will  arise  under  these  conveyances  without  a  considera- 
tion. 2  Cru.  Dig.  382.  Trustees  to  preserve  contingent  remainders  being  appointed  to 
preserve  estates  in  families,  and  for  no  other  purpose,  if,  instead  of  so  doing,  they  join  in  a 
conveyance  to  destroy  the  remainders,  such  conduct  will  be  a  breach  of  trust,  and  they  will 
be  answerable  for  the  same ;  and  any  person  taking  under  such  conveyance,  if  voluntarily, 
or  having  notice,  will  be  liable  to  the  same  trusts.  Pye  v.  George,  1  P.  Wms.  128.  Man- 
sell  y.  ManseU,  2  P.  Wms.  678.  Forrest.  252.  Moody  v.  Walters,  16  Ves.  303.  307.  Bin- 
•  eot  v.  Perkins,  1  Ves.  &  B.  491.  '  There  have  been  some  cases,  however,  wherein  a  court 
of  equity  has  refused  to  punish  trustees  for  joining  in  a  conveyance  to  destroy  contingent 
remainders :  As  where,  upon  a  subsequent  remainder  to  the  right  heirs,  a  collateral  rela- 
tion only  has  been  affected  by  it,  there  having  been  no  issue  of  the  marriage.  Tipping  v. 
Pigotj  1  Ab.  Eq.  385.  So  also,  where  the  application  to  the  court  for  relief  has  been  made 
by  one  who  was  not  at  the  time,  nor  possibly  ever  might  be,  entitled  to  the  remainder,  under 
the  words  of  the  limitation.  Else  v.  Osborn,  1  P.  Wms.  387.  Fearn.  Conk  Rem.  481.  In 
some  instances,  also,  the  court  has  directed  the  trustees  to  join  with  the  tenant  for  life,  or 
his  first  son,  in  barring  the  subsequent  contingent  remainders.  But  this  has  only  happened 
ander  peculiar  circumstances,  either  of  pressure  to  discharge  incumbrances  prior  to  the  set- 
tlement, Piatt  v.  Sprigg,  2  Vern.  303 ;  or  in  favour  of  creditors  where  the  settlement  was 
voluntary,  Bmsett  v.  Clapkam,  1  P.  Wms.  358.  Moody  v.  Walters,  16  Ves.  305 ;  or  for  the 
advantage  of  the  persons  who  were  the  first  objects  of  the  settlement;  as  to  enable  the 
eldest  son  to  make  a  settlement  upon  an  advantageous  marriage.  Winnington  v.  Foley, 
1  P.  Wms.  536.  Fearn.  Cont.  Rem.  483,  484.  But,  however,  the  court  of  chancery  may 
judge  it  proper  to  direct  trustees  to  concur  in  destroying  contingent  remainders,  under  the 
above-mentioned  circumstances,  it  has  repeatedly  denied  the  same  interposition,  in  cases 
where  such  ingredients  were  wanting.  See  Davies  v.  Weld,  1  Vern.  181.  1  Ab.  Eq.  386. 
Townsend  v.  Lawton,  2  P.  Wms.  379.  Symance  v.  Tattam,  1  Atk.  613.  Woodhouse  v. 
Hoskins,  Forrest.  MSS.  3  Atk.  22.  Barnard  v.  Large,  2  P.  Wms.  684  n.  Ambl.  774. 
1  Bro.  C.  C.  534.  Moody  v.  Walters,  16  Ves.  291.  In  the  above-mentioned  cases  of  Wood- 
house v.  Hastens,  and  Barnard  v.  Large,  a  distinction  was  made  between  punishing  trustees 
for  joining,  in  some  cases,  to  destroy  contingent  remainders,  and  the  compelling  them  to 
join.  ^  This  distinction  seems  to  flow  from  the  supposing  any  discretion  at  all  in  the  trus- 
tees, in  cases  of  this  nature ;  because  there  may  be  circumstances  sufficient  to  justify, 
though  short  of  an  obligatory  call  for  such  an  exercise  of  their  discretion.    But  however 
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(140)*        *A  reversion  is  (5)  where  the  residue  of  the  estate  always  doth 

23  b.      continue  in  him  that  made  the  particular  estate,  or  where  the  par- 

SSS^Sl    ticular  estate  is  derived  out  of  his  estate  (l),  as  in  the  case  of  Little- 

(5)  By  what  words  a  reversion  will  pass,    see  Vin.  Abr.  Reversion,  G.  and  Com.  Dig. 

Estates,  B.  12.— [Hargr.  n.  1. 22  b.] 

this  may  be,  says  Mr.  Fearne,  it  seems  the  safest  way  for  trustees,  not  to  act,  except  in  the 
clearest  cases,  without  the  direction  of  the  court;  and  he  recommends  to  their  attention  the 
words  of  Lord  Harcourt  in  Pye  v.  George  (2  P.  Wms.  684.),  that  it  would  be  a  dangerous 
experiment  for  trustees,  in  any  case  to  destroy  remainders,  which  they  were  appointed  by 
the  settlement  to  preserve.    Fearn.  Cont.  Rem.  493.    And  see  Mr.  Cox's  note  to  Basset  v. 
Clapham,  1  P.  Wms.  358,  and  the  late  case  ofBiscoev.  Perkins,  1  Ves.  &  B.  485 ;  in  which 
the  doctrine  on  the  duties  and  liabilities  of  trustees  to  preserve  contingent  remainders  was 
considered.    "  The  cases,"  says  Lord  Eldon,  C.  "  are  uniform  to  this  extent;  that  if  trus- 
tees, before  the  first  tenant  in  tail  is  of  age,  join  in,  destroying  the  remainders,  they  are 
liable  for  a  breach  of  trust;  and  so  is  every  purchaser  under  them  with  notice;  but  when 
we  come  to  the  situation  of  trustees  to  preserve  remainders,  who  have  joined  in  a  recovery 
after  the  first  tenant  in  tail  is  of  age,  it  is  difficult  to  say  more,  than  that  no  judge  in  equity 
has  gone  the  length  of  holding,  that  he  would  punish  them  as  for  a  breach  of  trust,  even  in 
a  case,  where  they  would  not  have  been  directed  to  join.    The  result  is,  that  they  seem  to 
have  laid  down  as  the  safest  rule  for  trustees,  but  certainly  most  inconvenient  for  the  gene- 
ral interests  of  mankind,  that  it  is  better  for  trustees  never  to  destroy  the  remainders,  even 
if  the  tenant  in  tail  of  age  concurs,  without  the  direction  of  the  court."    1  Ves.  &  B.  491# 
It  is  further  to  be  observed,  that  trustees  to  preserve  contingent  remainders  are  also  bound 
to  protect  the  inheritance,  and  to  keep  it  as  entire  as  possible ;  and  as  the  inheritance  con- 
sists of  land,  timber,  mines,  &c.  all  these  are  under  their  protection;  and,  in  the  execntioo 
of  this  trust,  they  are  entitled  to  every  assistance  which  a  court  of  equity  can  afford  them* 
And,  where  there  is  a  limitation  to  trustees  to  preserve  contingent  remainders,  the  court  of 
chancery  will  not  permit  a  tenant  for  years  to  join  with  the  person  entitled  to  the  inheritance 
for  the  time  beiny,  to  cut  down  timber  on  the  estate.   Garth  ▼.  Cotton,  1  Dick.  183.  2  Cm. 
Dig.  402.    And  it  is  held,  that  trustees  to  preserve  contingent  remainders  are  guilty  of  t 
neglect  of  their  duty,  if  they  permit  the  tenant  for  life,  liable  to  impeachment  for  waste,  or 
a  tenant  pur  autre  vie,  who  by  the  nature  of  his  estate  is  liable  for  waste,  to  destroy  timber. 
Stansfield  v.  Habergham%  10  Ves.  283.    Neither  ought  trustees  to  preserve  contingent  re- 
mainders to  permit  a  tenant  for  life  or  years,  by  the  destruction  of  his  estate,  to  bring  for- 
ward a  remainder  to  himself  or  another,  for  the  purpose  of  cutting  timber.  Garth  v.  Cotton, 
supra.    3  Atk.  751.    1  Ves.  524.  546.   StawJUldv.' Habergham,  10  Ves.  279.    In  the  case 
of  copyholds,  the  lord's  estate  will  preserve  contingent  remainders,  without  any  express 
nomination  of  trustees  for  that  purpose,  Garth  v.  Cotton,  supra ;  but  it  seems  doubtful, 
whether  it  is  his  duty  to  interpose  actively,  to  prevent  waste.    10  Ves.  282. 

Before  we  quit  this  subject,  it  may  be  proper  to  observe,  that  a  contingent  remainder  is 
transmissible  to  the  heirs  of  the  person  to  whom  it  is  limited,  if  such  person  chance  to  die 
before  the  contingency  happen,  Weak  v.  Lower,  Pollexf.  54 :  though  Mr.  Fearne  remarks, 
that  some  cases  may  arise,  where  the  existence  of  the  devisee  of  a  contingent  remainder, 
at  some  particular  time,  may,  by  implication,  enter  and  make  part  of  the  contingency  itself, 
upon  which  such  interest  is  intended  to  take  effect,  in  which  case  it  cannot  descend.  Fearn. 
Cont.  Rem.  534.  Moorhowte  v.  Wainhouse,  1  Bl.  Rep.  638.  And  although  a  contingent 
remainder  cannot  be  passed  or  transferred  by  a  conveyance  at  law,  before  the  contingency 
happens,  otherwise  than  by  estoppel  by  fine,  or  by  a  common  recovery,  wherein  the  person 
entitled  to  the  contingent  estate  comes  in  as  vouchee,  Weak.  v.  Lower,  supra.  Vxek  v.  Edr 
wards,  3  P.  Wms.  372.  1  PresL  Conv.  301 ;  yet  it  seems  that  contingent  estates  are  as- 
signable in  equity.  Fearn.  Cont.  Rem.  537.  And  it  is  now  settled,  that  where  contingent 
remainders  are  descendable  to  the  heirs  of  the  persons  entitled  to  them,  they  may  be  de- 
vised by  will  like  any  other  estates.  Ibid.  Selwin  v.  Selwin,  2  Bl.  Rep.  222.  251. 
2  Burr.  1131.  Roe  v.  Jones,  1  H.  Bl.  30.  Moor  v.  Hawkins,  3  T.  R.  88.  cited  in  1  H. 
Bl.  33. 

With  respect  to  remainders,  limited  by  way  of  use,  and  executory  devises,  see  the  notes 
to  Chap.  43.  Of  Conveyances  under  the  statute  of  Uses;  and  Chap.  46.  Of  Alienation  by 
Devise.    For  some  observations  on  the  rule  in  Shelley^s  ease,  see  n.  (p)  infra. — [EdJ] 

(l)  The  idea  of  a  reversion  is  founded  on  the  principle,  that  where  a  person  has  not  de- 
parted withliis  whole  estate  and  interest  in  a  piece  of  land,  all  that  which  he  has  not  given 
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ton  (sect  19),  tenant  in  fee-simple  maketh  gift  in  tail  (m).     So  it  is  Jf^i'JJoo) 
of  a  lease  for  life  or  for  years.     *If  a  man  extend  lands  by  force  of  Rev©r»i«>nro- 
a  statute  merchant,  staple,  recognizance,>or  elegit ,"  he  leaveth  a  rever-  S^tfe? 
sion  in  the  conusor.     But  since  Littleton  wrote,  the  description  must  j!£ in  uU» 
be  more  large  upon  the  statute  of  (/)  21  H.  8.,  for  at  this  day,  if  a  man     (141)* 
seised  of  lands  in  fee  make  a  feoffment  in  fee,  and  depart  with  his  JJ££jrbJa 
whole  estate,  and  limit  the  use  to  his  daughter  for  life,  and  after  her  Jj£J*e£®f" 
decease,  to  the  use  of  his  son,  in  tail,  and  after  to  the  use  of  the  right  (/)  27&  & 
heirs  of  the  feoffor :  in  this  case,  albeit  he  departed  with  the  whole  cha.24.   "" 
fee-simple  by  the  feoffment,  and  limited  no  use  to  himself,  yet  hath  ps^iS; 
he  a  reversion  (6)  (n)  ;  (g)  for  whensoever  the  ancestor  takes  an  estate  J^  ^£°- 
for  life,  and  after  a  limitation  is  made  to  his  right  heirs,  the  right  fj£v417j». 
heirs  shall  not  be  purchasers.     And  here  in  this  case  when  the  limi-  or  why©  ma 
tation  is  to  his  right  heirs,  and  right  heir  he  cannot  have  during  his  v^^nict 
life  (non  est  Aseres  viventis)  the  law  doth  create  an  use  in  him  iKgjyjS^JJ 
during  his  life,  until  the  future  use  cometh  in  esse;  and  consequently  {J^-  ri*hl 
the  right  heirs  cannot  be  purchasers  ;  and  no  diversity  when  the  law  cr)38E.3.2&. 
creates  the  estate  for  life,  and  when  the  party..    And  all  this  was  pJi'ua 
adjudged  between  (A)  Fenwicke  and  Mitford,  in  the  King's  Bench  :  JJg;!*' 
and  if  the  limitation  had  been  to  the  use  of  himself  for  life,  and  after  jj^jpjj* EL 
to  the  use  of  another  in  tail,  and  after  to  the  use  of  his  own  right  wicke&Miu 
heirs,  thp  reversion  of  the  fee  had  been  in  him,  because  the  use  of  o&rd.  93. 
the  fee  continued  over  in  him  (7);  And  the  statute  doth  execute  the  J^Sf  fcio, 

&c.  Buck- 

(6)  «  Vid.  3  &  4  P.  &  M.  Dy.  134.  con-  tail,  remainder  to  the  right  heirs  of  the  feof- 
tn»n— Hal.  MSS.  But  see  the  case  cited  for.  It  is  the  old  reversion,  and  the  feoffor 
by  Lord  Hale  in  the  next  note,  and  also  may  devise  it ;  for  the  use  returned  to  the 
post,  12  b.  and  note  2.  there. — [Hargr.  n.  2.  feoffor  for  want  of  consideration  to  retain  it 
&  b.]  in  the  feoffee  till  the  death  of  the  feoffor.'9 

(7)  «•  Casus  Com.  Bedford,  M.  34  &  35  Hal.  MSS.— See  the  Earl  of  Bedford9*  ease 
Eltt.  Poph.  n.  6.  Feoffment  to  the  use  of  in  Poph.  3.  Vid.  27  E.  3.  8.  "  4  H.  6. 20. 
the  feoffor  for  forty  years,  remainder  to  B.  in  42  Ass.  2.  9  £.  3.  14.  10  E.  3.  48.    Lands 

away  remains  in  him ;  and  the  possession  of  it  reverts  or  returns  to  him,  upon  the  determi- 
nation of  the  preceding  estates.  If,  therefore,  a  person,  who  is  seised  in  fee,  conveys  an 
estate  for  life  to  A.,  remainder  for  life  to  B.,  remainder  over  to  twenty  other  persons  for  life, 
be  still  retains  the  fee-simple  of  the  lands  in  himself,  because  he  has  not  departed  with  it; 
but  as  such  fee-simple  can  only  return  or  fall  into  possession  upon  the  determination  of  the 
preceding  estates,  it  is  only  an  estate  in  reversion.  So  where  a  person,  having  only  a  par- 
ticular estate  in  lands,  grants  a  smaller  estate  than  his  own,  he  has  a  reversion  left  in  him- 
•elf.  Thus,  if  tenant  in  tail  grants  an  estate  for  life,  he  has  a  reversion  in  him ;  because 
be  has  not  departed  with  the  whole  of  his  interest.  In  the  same  manner,  where  a  person, 
wbo  has  an  estate  for  ninety-nine  years,  grants  an  estate  for  ninety-eight  years,  or  for  any 
ahorter  term,  he  has  a  reversion  left  in  him.  2  Cru.  Dig.  454,  5,  6.  2  B1.  Com.  175.  The 
possession  of  the  lands  is  said  to  return  to  the  grantor  on  the  determination  of  the  grant,  for 
a  present  interest,  though  taking  effect  infuturo,  remains,  even  during  the  existence  of  the 
grant,  in  the  person  making  it ;  and  this  interest  is  what  is  called  his  reversion,  or,  more 
properly,  his  riffht  of  reverter.  Watk.  Convey.  59.  2  Bl.  Com.  175.  Plowd.  151.— [Ed.] 

(m)  Before  the  statute  de  donU  conditionalious,  no  reversion  remained  in  the  grantor  or 
dooor  afatr  he  had  created  a  conditional  fee ;  because  the  grantee  of  such  an  estate  was  con- 
aidered  as  having  the  absolute  property  of  it,  and  the  grantor  had  only  a  possibility  of  re- 
verter. But,  as  soon  as  tho  statute  De  donis  was  made,  the  judges  determined,  that  an  es- 
tate given  to  a  roan  and  the  heirs  of  his  body,  was  only  a  particular  estate;  and,  therefore, 
tbat  there  remained  an  estate  in  reversion  in  the  grantor.    Ant.  22  a,  b.  vol.  1.  p.  626%  527. 

-rati 

(it)  See  n.  (e)  ant.  p.  128.  and  more  fully  in  the  notes  to  the  Chapter  of  Uses.  Poat, 
Chap.  43.— [El] 
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•dun''  possession  to  the  use  in  the  same  plight,  quality,  and  degree,  as  the 
ri«,  byer  163.  use  was  limited. 

(1  Rol.  Abr. 
aia  Mo.  284.) 

(142)*  *(f)  If  a  man  make  a  gift  in  tail,  or  a  lease  for  lifej  the  remainder 
man  make*  to  his  own  right  heirs,  this  remainder  is  void,  and  he  hath  the  rever- 
MmrilSferw  sion  in  him  (o),  for  the  ancestor  during  his  life  beareth  in  his  body 
K!mfkt  (*n  judgment  °f  law)  a'l  n's  heirs,  and  therefore  it  is  truly  said,  that 
#)  uk.  5.  a  haeres  est  pars  antecessoris.  And  this  appeareth  in  a  common  case, 
9  ai*  Dy«r.  that  if  land  be  given  to  a  man  and  his  heirs,  all  his  heirs  are  so  totally 

Bromley's       jn  j^j^  M  j^  may  gjye  fae  ]ancj8  ^  wnom  he  will. 

or  to  the  {*)  So  it  is,  if  a  man  be  seised  of  lands  in  fee,  and  by  indenture 
Wsirt3y!eof  ma'te  a  lease  f°r  Hfe,  the  remainder  to  the  heirs  male  of  his  own 

]&rfe  is&  body,  this  is  a  void  remainder ;  fop  the  donor  cannot  make  his  own 

Gro«woid'>  right  heir  a  purchaser  of  an  estate  tail,  without  departing  of  the  whole 

•3"  Bend?'  fee-simple  out  of  him  (8) :  as  if  a  man  make  a  feoffment  in  fee  to  the  use 

JeM^n  wis  °f  tne  heirs  ma^e  °f  his  body^  this  is  a  good  estate  tail  executed  in 

JJPJJJjj  himself,  and  the  limitation  is  good  by  way  of  use,  because  it 'is  raised 

Im!*3^?"  out  °^  8tate  °^  ^e  ^eo^ees  wn*c^  the  feoffor  departed  with,  and 
l  Soi.  Bop.'  that  is  apparent,  for  a  limitation  of  use  to  himself  had  without  ques- 
m>  tion  been  good. 

Onfooflfaient 
to  use  of  fe- 

•S'offeSmw  ( 0  ^  a  man  niake  a  feoffment  in  fee  to  the  use  of  himself  in  tail, 
lniee^ihefc-  and  after  to  the  use  of  the  feoffee  in  fee,  the  *feoffee  hath  no  rever- 
nmdnder,  sion,  but  in  nature  of  a  remainder,  albeit  the  feoffor  have  the  estate 
witon.*'*  tail  executed  in  him  by  the  statute,  and  the  feoffee  is  in  by  the  com- 
g>  20Eiic  mon  law,  which  is  worthy  of  observation. 
(143)* 

granted  by  A.  by  fine  for  the  life  of  A.  re-  der  to  his  next  heir  mak9  and  to  the  heirs 

mainder  to  A.'s  right  heirs.    It  is  a  reversion  male  of  the  body  of  such  heir  male,  it  is  a 

in  A.  and  he  may  grant  it."    Hal.  MSS.  purchase  in  the  heir,  because  in  the  lingular 

"  Dy.  237.    Fine  to  husband,  as  that  which  number,  and  the  limitation  is  applied  to  it. — 

he  and  his  wife  have  of  his  gift,  which  ren-  Vid.  1  Rep.  104.  SheUie'e  ease.   Use  limited 

der  to  the  conusor  for  life,  remainder  to  the  for  life  to  A.  remainder  to  the  heirs  male  of 

right  heirs  of  the  husband.    It  is  a  void  re-  the  body  of  A.  and  the  heirs  male  of  the 

mainder,  and  the  wife  survivor  shall  have  it  body  of  such  heirs  male.    It  is  a  limitation, 

for  life."    Hal.  MSS.— [Hargr.  n.  3.  23  b.  and  A.  has  a  tail  executed.    But  if  the  an- 

( 134).]  cestor  takes  estate  for  years,  remainder  limit- 

(8)  "  Where  heir  shall  be  purchaser,  Vid.  ed  to  the  heirs  male  of  his  body,  it  doth  not 

fol.  9.  b.  11  H.  6.  13.  Devise  to  8.  for  life,  vest  in  the  ancestor.    Accord,  hie  fol.  13. 

remainder  to  C.  }n  tail,  remainder  to  the  next  HodghinaonU  case."  Hal.  MSS. — "  See  Hodg- 

heir  of  the  devisor  and  the  heirs  of  his  body,  hineonU  ease  from  Lord  Hale's  MSS.  at  the 

it  is  a  purchase  in  the  heir.    Quaere  there  if  end  of  n.  6.  poet,  14  a." — [Hargr.  n.  4.  32  b. 

it  had  been  heir*.— Archer**  coee,  1  Rep.  66  b.  (135).] 

Devise  or  conveyance  to  A.  for  life,  remain-  [See  n.  (p)  infra.  ]-i-[J&£] 

(o)  The  right  of  reverter  can  only  arise  by  the  act  of  law,  and  cannot  be  created  by  the 
act  of  the  party,  though  it  is  a  consequence  of  his  previous  act.  Therefore,  where  a  person, 
as  in  the  case  put  by  Lord  Coke,  limits  particular  estates  to  strangers  with  the  ultimate 
limitation  to  his  own  right  heirs,  or  to  himself  in  fee,  the  latter  limitation  shall  not  take  ef- 
fect as  a  remainder,  or  by  reason  of  the  express  limitation  of  the  grantor;  but  as  the  law 
would  have  given  to  him  or  his  heirs,  as  a  consequence  of  the  preceding  limitation,  the 
same  interest  or  estate  as  the  express  words  would  have  conveyed,  those  words  shall  be 
deemed  wholly  nugatory,  and  the  grantor  or  his  heirs  shall  be  in  reversion,  or  of  the  old 
estate.  Watk.  Convey.  60.  3  Bl.  Com.  175.  Watk.  Desc.  168.  Et  vid.  Doe,  d.  The 
BorlofCholmondeley  v.  Money,  12  East,  599 [Ed.] 
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To  conclude  this  point,  (m)  whosoever  is  seised  of  land,  hath  not      33  a. 
only  the  estate  of  the  land  in  ,him,  but  the  right  to  take  profits,  which  2°u«£?5Stff 
is  in  nature  of  the  use,  and  therefore  when  he  makes  a  feoffment  in  °!f  co^fler" 
fee  without  valuable  consideration  to  divers  particular  uses,  so  much  undupoaed" 
•f  the  use  as  he  disposeth  not,  is  in  him  as  his  ancient  use  in  point  i^Sb^uhS 
«f  reverter.     As  if  a  man  be  seised  of  two  acres,  the  one  holden  by  S^anTi. 
knight  service  by  priority,  and  the  other  by  knight-service  holden  £{J:{^  $ 
by  posteriority,  and  maketh  a  feoffment  in  fee  of  both  acres  to  the  Co-  8i  fc 
use  of  himself  and  his  heirs,  the  old  use  continues  in  him,  and  the  pSt/m'S1' 
priority  and  posteriority  remain.     So  it  is  of  lands  of  the  part  of  the  f  o^n's^ 
mother,  the  use  shall  go  to  the  heir  of  the  part  of  the  mother,  which  ^J^*0- 
could  not  be,  if  it  were  not  the  old  use,  but  a  thing  newly  created.  The  *&>•  bLbt, 
like  law  of  lands  of  the  custom  of  borough  English,  gavelkind,&c  (9).  4  Co.  '22. 

6  Co*  34. 431 

By  section  719,  it  appeareth,  that  (n)  whensoever  the  ancestor     376  b. 
taketh  any  estate  of  freehold,  a  limitation  after  in  the  same  con-  *** wb"* 

*  -1#1.  '  ,/*,...  1  m  *«•*)  ancestor 

veyance  to  any  of  his  heirs,  are  words  oflimitation,  and  not  of  pur-  takes  an  es. 
chase,  albeit  in  words  it  be  limited  by  way  of  remainder  (1)  (p);  and  hrtdJauKt. 

ation  after,  in 
..  ^  ,         the  same  con- 
veyance, to  his  heirs,  vesu  in  himself. 
0t)ttE.aS6.   27E.a    AgaMHL    38  E.  3. 28.    40E.&9.   3TH.a    Br.  Nosme  1  fc  40. 
&  Ul  Done  and  RemTil.   <Anto,  17b.22h,   2  Hoi.  Abr.  417.    1  RoL  Abr.  SB7,  628.) 

(9)  See  further  oh  this  subject  the  several  character  as  any  book  of  Reports  ever  pub- 

books  cited  poet,  12  b.  in  n.  2.  to  which  add  lished  in  our  law,  has  a  great  number  of  ad- 

Prec.  in  Cha-  222.  319.  and  Plowd.  545.  and  diticnal  references  and  some  notes;  and  that 

note  f.  in  the  English  translation  of  Plowden.  both  of  these  are  generally  very  pertinent, 

It  may  be  a  useful  hint  to  observe,  that  the  and  show  great  industry  and  judgment  in 

English  edition  of  Mr.  Plowden's  Commen-  the  editor.— [Hargr.  n.  1.  23  a.  (136).] 
tanes,  which  most  deservedly  bear  as  high  a 

(1)  See  Mr.  Butler9 8  note  at  the  end  of  the  volume.    Note  IV. 

(p)  The  rule  mentioned  in  the  text  is  usually  called  the  rule  in  Shelley's  cage.  As  this 
rale  is  intimately  connected  with  the  doctrine  contained  in  the  present  chapter,  it  may  be 
desirable  in  this  place  to  consider  the  manner  in  which  it  is  applied  in  the  construction.—- 
1st.  Of  deeds;  2dly.  Of  surrenders  of  copyholds;  and  3dly.  Of  devises. 

1st  Of  the  application  of  the  rule  in  Shelley's  case  in  the  construction  of  deeds.  Where 
an  estate  was  conveyed  to  A.  for  life,  remainder  to  the  heirs,  or  heirs  of  the  body  of  A.,  if 
the  construction  had  been  made  according  to  the  strict  meaning  of  the  words,  A.  would 
have  taken  only  an  estate  for  life,  and  the  remainder  to  the  heirs,  &c.  of  A.  would  have 
been  considered  as  words  of  purchase,  giving  a  contingent  remainder  to  the  heirs,  &c.  of 
A,  according  to  the  rule  of  law,  that  nemo  est  hares  viventis,-  but  such  a  construction  would 
have  been  attended  with  these  inconveniences :  1st.  The  lord  of  the  fee  would  have  been 
deprived  of  the  wardship  and  marriage  of  the  heir,  because,  in  that  case,  the  heir  would 
have  takeft  as  a  purchaser,  without  claiming  any  thing  from  his  ancestor  by  descent. 
2dly.  The  remainder  to  the  heirs,  or  heirs  of  the  body,  being  contingent  until  the  death  of 
the  tenant  for  life,  the  inheritance  would  have  been  in  suspension  or  abeyance :  which  was 
never  allowed  but  in  cases  of  absolute  necessity ;  because  the  abeyance  of  the  inheritance 
created  a  suspension  of  various  operations  of  law,  particularly  of  the  remedies  for  the  re- 
covery of  lands  by  real  actions.  And  3dly.  If  the  remainder,  in  those  cases,  had  been  con- 
strued to  be  contingent,  no  alienation  could  have  taken  place  in  the  life-time  of  the  ances- 
tor. To  obviate  which  inconveniences,  was  the  origin  of  the  rule  of  law,  laid  down  in 
Sulky's  cose,  viz.  that  "  when  the  ancestor,  by  any  gift  or  conveyance,  takes  an  estate  of 
freehold,  and  in  the  same  gift  or  conveyance  an  estate  is  limited,  either  mediately  or  imme- 
diately, to  his  heirs,  in  fee  or  in  tail,  that  always,  in  such  cases,  'the  heirs9  are  words  of 
limitation  of  the  estate,  and  not  words  of  purchase."  1  Co.  104  a.  Whence  it  follows, 
that  soch  remainder  is  immediately  executed  in  possession,  in  the  ancestor  so  taking  the 
freehold,  and  is  not  contingent  or  in  abeyance.  Bl.  Arg.  Harg.  Tracts,  498.  510.  4  Cm. 
Dig.  470, 1.     Serjeant  Rolle,  indeed,  takes  a  distinction  respecting  this  rule,  by  saying, 
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(144)»    therefore  (if  land  be  given  to  a  *man,  and  to  the  heirs  male  of  his 

body  begotten  and  for  default  of  such  issue,  the  remainder  thereof 

'(145)*     to  his  heirs  ^female  of  his  body  begotten)  here  the  remainder,  to  the 

1H.6.4.  11  H.  6. 13, 14  S8H.6.  Devise  18.  Statham.  Devtoe.  PL  Com.  414.  90H.&43. 
Vld.  Liu.  ca.  Taile,  iecu  24.  37  H.  &  Br.  Done  and  Rem.  61.  fc  tit  Nomne  1  &  40. 
CAnie,25ab.)     Vaugh.  368g.  376.   P©*,374a.) 

that  where  the  freehold  is  so  limited  to  the  ancestor,  and  a  mediate  remainder  to  his  right 
heirs,  that  all  the  intermediate  estates  between  that  and  the  limitation  to  his  heirs,  as  well 
as  his  own  estate,  may  determine  during  his  life,  in  that  ease  the  limitation  to  his  heirs  is 
in  abeyance,  because  he  can  have  no  heir  to  take  the  remainder.  2  Rol.  Abr.  418.  Bat 
Mr.  Fearne  has  controverted  this  distinction,  and  shown  that  the  possibility  of  the  freehold's 
determining  in  the  life-time  of  the  ancestor,  who  takes  it,  does  not  prevent  the  subsequent 
limitation  to  his  heirs  from  attaching  in  himself.  Fearn.  Cont.  Rem.  32.  Et  vid.  Curtis  v. 
Price,  12  Ves,  89.  With  respect  to  the  mode  in  which  mediate  limitations  are  vested,  it 
is  observable,  that  where  the  subsequent  limitation  is  immediate,  it  then  becomes  executed 
in  the  ancestor,  forming  by  its  union  with  his  particular  freehold  one  estate  of  inheritance 
in  possession :  but  where  sudh  limitation  is  mediate,  it  is  then  a  remaindervested  in  the 
ancestor,  who  takes  the  freehold,  not  to  be  executed  in  possession,  until  the  determination 
of  the  preceding  mesne  estates.  Fearn.  Cont.  Rem.  38.  And  where  the  limitations  inter- 
vening between  the  first  estate  for  life,  and  the  limitation  to  the  heirs  of  the  body,  are  con- 
tingent, the  estate  for  life  is  not  merged,  because  the  intervening  limitations  would  be 
thereby  destroyed ;  but  the  two  limitations  are  united  and  executed  in  the  ancestor  only, 
until  such  time  as  the  intervening  limitations  become  vested ;  and  then  open  and  become 
separated,  in  order  to  admit  such  intervening  limitations  as  they  arise.  Lewis  Bowles**  case, 
11  Co.  79.    Fearn.  Cont.  Rem.  42. 

With  regard  to  joint  and  several  limitations,  Mr.  Fearne  observes,  that  where  there  is  a 
joint  limitation  of  the  freehold  to  several,  followed  by  a  joint  limitation  of  the  inheritance 
in  fee-simple  to  them ;  as  an  estate  to  A.  and  B.  for  their  lives,  or  in  tail,  and  afterwards 
to  their  heirs,  so  that  both  limitations  are  of  the  same  quality,  that  is,  both  joint,'  it  seems 
the  fee  vests  in  them  jointly.  Fearn.  Cont.  Rem.  40.  Ante,  vol.  1.  p.  774.  n.  (n) 
And  so  if  the  limitation  of  the  freehold  be  to  baron  and  feme  jointly,  remainder  to  the  heirs 
of  their  bodies,  it  is  an  estate  tail  executed  in  them ;  as  they  are  capable  of  issue,  to  whom 
such  joint  inheritance  can  descend.  Brook.  Estate,  p.  75.  But  if  the  limitation  of  the 
freehold  be  not  joint  but  successive,  as  to  one  for  life,  remainder  to  the  other  for  life, 
remainder  to  the  heirs  of  their  bodies;  there  it  seems  the  ultimate  limitation  is  not  executed 
in  possession,  but  gives  them  a  joint  remainder  in  tail.  Stephens  v.  Jtretridge,  T.  Raym. 
36.  1  Lev.  36.  And  if  the  limitation  of  the  inheritance  be  to  several  men,  or  to  several 
women  in  tail,  instead  of  fee-simple,  though  the  freehold  be  to  them  jointly,  they  take 
several  estates  of  inheritance ;  because  they  cannot  have  issue  between  or  among  them  as 
a  man  and  woman  may.  Ant.  182  b.  vol.  1.  p.  741,  2.  And  the  same  rule  extends  to 
other  cases,  where  the  relative  situations  of  the  grantees  render  the  possibility  of  issue 
between  or  among  them  more  remote  than  what  is  termed  a  simple  or  common  possibility, 
or  else  is  inconsistent  with  the  laws  of  marriage.  Fearn.  Coat.  Rem.  41.  Ant.  vol.  1. 
p.  517  n.  (d).,  Where  the  particular  estate  is  limited  to  A.  with  remainder  to  the  heirs  of 
A.  and  B.  this  is  a  contingent  remainder,  and  not  a  vested  estate.  2  T.  R.  435.  2  Bl.  Rep. 
731.  So  if  there  be  a  limitation  to  the  wife  for  life,  remainder  to  the  heirs  of  the  body  of 
the  husband  and  wife,  this  is  no  remainder  in  the  wife,  for  the  freehold  is  limited  to  her 
alone ;  and  as  the  person  who  is  to  take  in  remainder  must  be  heir  of  both  their  bodies,  if 
the  wife  should  die  before  the  husband,  there  can  be  no  one  to  answer  that  description 
when  the  particular  estate  determines,  because  the  baron  cannot  have  an  heir  during  his 
life,  nor  could  it  be  involved  or  flow  into  the  limitation  to  the  feme  herself,  as  not  being 
confined  to  her  own  heirs ;  therefore  the  remainder  is  in  contingency.  2  Rol.  Abr.  417. 
Cases  of  the  last  mentioned  class  are  distinguishable  from  those  cases,  where  the  limita- 
tion to  the  heirs  is  held  to  vest,  notwithstanding  the  ancestor's  freehold  may  determine  in 
his  life-time ;  for  there  the  limitation  is  to  the  heirs  of  the  body,  of  the  ancestor  only ;  but 
here  it  is  to  the  heirs  of  the  body,  of  the  ancestor  and  of  her  baron ;  and  though  every 
person  may  so  far  be  supposed  to  carry  his  own  heirs  in  himself  during  his  life,  as  that  a 
limitation  to  them  where  he  takes  a  preceding  freehold  may  vest  in  himself,  supra,  22  b. ; 
yet  no  person  can  be  supposed  to  include  in  himself  the  heirs  of  himself,  and  of  somebody 
else.  ream.  Cont.  Rem.  44,  45.  But  where  the  particular  estate  is  granted  to  two  per- 
sons, with  a  limitation  to.  the  heirs  or  heirs  of  the  body  of  one  of  them,  the  inheritance  is 


Digitized  by  LjOOQIC 


CH.  XX  VIII.         REMAINDER  AND  REVERSION.  119 

heirs  female,  vesteth  in  the  tenant  in  tail  himself.     And  it  is  good  (146)* 

*to  be  'known  that,  for  learning  sake,  and  tp  find  out  the  reason  of  *377  a. 

the  law,  these  limitations  to  the  heirs  male  of  *the  body,  and  after  (147)* 


executed  in  the  person  to  whose  heirs  it  is,  limited.'  Alpass  v.  Watldns,  8  T.  R.  516. 
Limitations  of  this  kind  are  said  to  be  executed  sub  modo,  that  is,  to  some  purposes,  though 
not  to  all;  for  though  they  are  so  far  executed  in,  or  blended  with  the  possession,  as  not  to 
be  gran  table  away  ffom,  or  without  the  freehold,  by  way  of  remainder;  yet  they  are  not 
bo  executed  in  possession  as  to  sever  the  jointure,  or  entitle  the  wife  of  the  person  so  taking 
the  inheritance  to  dower.  Ant.  184  a.  vol.  1.  p.  746;  and  see  the  books  cited  in  n<  (56) 
theTe. 

The  rule  in  Shelley's  case,  however,  does  not  apply  where  the  ancestor  takes  only  an 
estate  for  years  (another  person  being  the  grantor) ;  for,  in  auch  case,  a  remainder  to  his 
heirs,  or  to  the  heirs  of  his  body,  will  not  vest  in  himself,  but  in  such  heirs,  by  purchase. 
Post,  319  b.  Sir  C.  Tippin's  ease,  cited  1  P.  Wms.  359.  Neither  will  it  take  place, 
unless  the  particular  estate  of  freehold,  and  the  remainder  to\he  heir  or  heirs  of  the  body, 
are  created  by  the  same  conveyance*  Cranmer's  ease,  2  Leon.  57.  Moor  v.  Parker, 
1  Ld.  Raym.  37.  2  Vera.  486.  Doe  v.  Fonntreau,  Dougl.  487.  510.  Venabks  v.  Morris, 
7T.  R.  342.  Fearn.  Cont.  Rem.  99.  But  as  an  appointment  in  pursuance  of  a  power, 
when  executed ,  is  to  be  considered  as  if  it  had  been  inserted  in  the  original  deed  by  which 
the  power  of  appointment  was  created,  7  T.  R.  347 ;  it  seems,  that  where  there  is  a  limita- 
tion to  a  person  for  life  by  one  deed,  and  the  estate  is  afterwards  limited  to  the  heirs  of  his 
body,  under  an  execution  of  a  power  of  appointment  contained  in  that  deed,  in  such  case 
the  several  limitations  will  consolidate.  Fearn.  Cont  Rem.  102.  Prest  Ess.  on  Rule  in 
Shelley's  case,  57.  And  it  is  immaterial,  with  respect  to  this  rule,  whether  the  ancestor 
takes  the  freehold  by  express  limitation,  or  by  implication  arising  from  the  deed  in  which 
the  estate  is  limited  to  his  heirs,  &c. ;  in  either  case  the  subsequent  limitation  vests  in 
himself.    Pybus  v.  Mitford.    1  Ventr.  372. 

It  may  be  farther  observed,  that  the  rule  in  question  is  only  applied  to  limitations  in 
which  the  word  "  heirs"  is  used,  on  account  of  the  peculiar  signification  of  that  word,  and 
the  maxim  that  nemo  est  lucres  viventis  ,•  so  that  if  lands  are  limited  to  A.  for  life,  remainder 
to  his  first  and  other  sons  and  the  heirs  of  their  bodies ;  or  remainder  to  the  child  and  chil- 
dren of  A.,  or  to  the  issue  of  A.  and  the  heirs  of  their  bodies ;  no  more  than  an  estate  for 
life  will  vest  in  A.,  and  the  words  son,  child,  or  issue^  will  operate  as  words  of  purchase. 
Ifuri*  Bowles's  case.  If  Co.  30.  And  the  rule  does  not  extend  to  the  word  "  heir"  in  the 
singular  number,  with  words  of  limitation  superadded.  Walker  v.  Snow,  Palm.  359. 
Nor  where  the  estates  are  of  different  natures,  as  if  the  first  limitation  only  gives  a  trust 
estate  of  freehold,  and  the  subsequent  limitation  to  the  heirs  of  the  body  carries  the  legal 
estate.  Lord  Say  and  Sele  v.  Jones,  3  Bro.  P.  C.  113.  Nor  to  cases  of  marriage  articles ; 
which  being  executory  are  construed  according  to  the  intention  of  the  parties,  whose  chief 
object  in  such  agreement,  is  to  make  a  provision  for  the  issue  of  the  marriage ;  therefore 
where  in  marriage  articles  it  is  agreed  to  settle  lands,  to  the  use  of  the  husband  for  life, 
with  remainder  to  the  heirs  of  his  body,  these  last  words  are  construed  to  be  words  of  pur- 
chase, and  to  mean  the  first  and  other  sons  of  the  marriage,  and  the  heirs  of  their  bodies. 
1  Bro.  C.  C.  222.  Trevor  v.  Trevor,  1  P.  Wms.  662.  1  Ab.  Eq.  387.  Cusaek  v. 
Ciuoefc,  1  Bro.  P.  C.  470.  And  where  articles  and  a  settlement  are  made  before  marriage, 
and  the  settlement  is  made  in  pursuance  of  the  articles,  if  the  words  "  heirs  of  the  body" 
are  transcribed  from  the  articles  into  the  settlement,  they  will  be  altered  in  chancery,  and 
the  settlement  will  be  rectified  according  to  the  intention  of  the  articles,  by  making  the 
husband  only  tenant  for  life,  with  remainders  to  the  issue  of  the  marriage.  West  v. 
&i*xy,  2  P.  Wms:  349.  3  Bro.  P.  C.  327.  1  Collect.  Jur.  463.  Hart  v.  Mlddiehurst, 
3  Atk.  371.  Roberts  v.  JGngsley,  1  Ves.  238.  So  if  the  settlement  is  made  after  the  mar- 
riage, and  adopts  the  words  <of  the  articles.  Streatfield  v.  Streatfield,  Forrest.  176.  But 
this  doctrine  is  adopted  only  in  cases  of  marriage  articles,  and  is  not  extended  to  limita- 
tions, in  settlements,  of  the  legal  estate.  Alpass  v.  WatMns,  8  T.  R.  516.  And,  although 
where  articles  are  entered  into  before  marriage,  and  a  settlement  is  made  after  marriage 
different  from  those  articles,  the  court  will  set  up  the  articles  against  the  settlement ;  yet, 
where  both  the  articles  and  settlement  are  previous  to  the  marriage,  at  a  time  when  all  the 
parties  are  at  liberty,  and  the  settlement  is  not  expressed  to  be  made  in  pursuance  of  the 
carriage  articles  (as  in  the  above  cited  case  of  West  and  Erissey)  if  such  settlement  differ 
from  the  articles,  it  will  be  considered  as  founded  on  a  new  agreement  between  them,  and 
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to  the  heirs  female  of  the  body,  may  be  put :  but  it  is  dangerous  to 
(148)*     use  them  in  conveyances,  for,  *great  inconveniences  may  arise  there- 
will  control  the  articles.    Legg  v.  Goldurire,  Cas.  Temp.  Talb.  90.    Fearn.  Coot.  Rem. 
154.    4  Cm.  Dig.  487. 

The  rale,  In  Shelley's  case,  has  been  adopted  in  the  construction  of  assignments  of  terms 
for  years ;  and  the  words  "  heirs  of  the  body'f  have  been  held  to  be  words  of  limitation, 
Peacock  v.  Spooner,  2  Vera.  43.  195.     Webb  v.  Webb,  1  P.  Wms.  132.    Hayter  v.  Bod, 

1  P.  Wms.  360.  2  Ves.  660.  TheebridSge  v.  Kilburne,  2  Ves.  233 :  though  the  construc- 
tion has  been  different  where  there  were  words  of  limitation  superadded  to  the  words 
"  heirs  of  the  body."    Archer's  case,  1  Co.  66.    Hodsol  v.  Bussey,  Forrest.  MSS.    S.  C. 

2  Atk.  89.    Barnard.  199.    Price  v.  Price,  2  Ves.  234.     Sands  v.  Dixwell,  2  Ves.  652. 
2dly.  Of  the  application  of  the  rule  in  Shelley's  case,  in  the  construction  of  surrenders 

of  copyholds :— The  rule  under  consideration  is  equally  applied  in  construing  surrenders  of 
copyhold  estates  as  in  deeds ;  and  therefore  where  a  person  surrenders  to  the  use  of  himself 
for  life,  remainder  to  another  in  tail,  remainder  to  his  own  right  heirs,  there  the  heirs  shall 
take  by  descent.  Gilb.  Ten.  270.  Fearn.  Cont.  Rem.  79.  Allen  v.  Palmer,  1  Leon.  101. 
Roc  v.  Aistrop,  2  Bl.  Rep.  1228.  And  Mr.  Fearne  observes,  that  where  an  estate  for  life  is 
limited  eitheT  to  the  father  or  mother  only,  and  the  subsequent  limitation  is  to  the  heirs 
of  both  their  bodies,  the  construction  is  the  same  in  regard  to  copyholds  as  to  freeholds  ; 
riz.  the  subsequent  limitation  does  not  vest  in  the  ancestor  taking  the  estate  for  life,  but  is 
a  contingent  remainder  to  the  heirs  of  the  bodies  of  both  father  and  mother.  Lane  ▼. 
Pannel,  1  Rol.  Rep.  238.  Progmorton  v.  Wharrey,  2  Bl.  Rep.  728.  In  Lane  ▼.  PameL, 
Lord  Coke  took  a  distinction  between  a  limitation  upon  a  surrender  by  a  copyholder  in  fee 
to  h^s  own  heirs  general  where  he  takes  a  preceding  estate  of  freehold  himself,  and  the 
like  limitation  where  he  takes  no  preceding  freehold  estate ;  a  distinction  which  certainly 
has  no  place  in  respect  of  freehold  lands ;  lor  in  freeholds,  we  have  seen,  where  the  estate 
moves  from  the  grantor,  the  ultimate  limitation  to  his  heirs  general,  {hough  the  ancestor 
takes  no  preceding  freehold,  will  be  a  reversion  in  him,  and  part  of  the  old  estate,  and  the 
■  heir  will  take  it  by  descent ;  but  Lord  Coke  held,  that  where  a  person  surrendered  a  copy- 
hold to  the  use  of  himHelf  for  life,  remainder  to  another  ia  tail,  remainder  to  the  right  herrs 
of  the  surrenderor,  there  the  heirs  should  have  it  by  descent ;  but  otherwise,  where  the 
surrenderor  had  not  an  estate  for  life  or  in  tail  limited  to  him ;  for  then  his  heir  should 
enter  as  a  purchaser,  as  if  such  use  had  been  limited  to  the  right  heirs  of  a  stranger.  But 
Mr.  Fearne  observes,  that  the  only  ground  upon  which  he  could  account  for  Lord  Coke's 
opinion,  is,  the  supposition  that  an  entire  new  estate  was  created  and  derived  under  the 
uses  of  the  surrender,  throughout  the  whole  of  them,  and  that  no  estate  taken  under  those 
uses  is  any  part  of  the  whole  estate.  Fearn.  Cont.  Rem.  87 ;  and  this  notion  has  been  en- 
tirely exploded  by  modern  decisions.  See  Gilb.  Ten.  272.  Roe  v.  Griffiths,  4  Burr.  1952. 
Thrust  out,  d.  Grower  v.  Cunningham,  2  Bl.  Rep.  1046.    Fearn.  Cont.  Rem.  90. 

3d.  Of  the  application  of  the  rule  in  construing  devises: — The  rule  now  under  considera- 
tion having  been  established  for  purposes  of  general  utility,  it  has  been  adopted  in  the  con- 
struction of  devises,  as  well  as  in  that  of  deeds.  But  it  beingf  a  principle  of  Jaw,  that  the 
intention  of  the  testator  is  to  be  the  chief  guide  in  construing  wills ;  it  has  been  often  doubted 
how  far  the  application  of  this  rule  should  be  extended,  in  contradiction  to  the  intention  of 
the  testator.  Fearn.  Cont.  Rem.  290.  299.  It  has,  however,  been  Uniformly  applied  to  de- 
vises of  legal  estates.  Bundale  v.  Eley,  Cart.  170 ;  although  it  appeared  from  other  cir- 
cumstances, besides  an  express  devise  for  life,  that  the  testator  did  not  intend  to  five  the 
first  devisee  a  greater  estate ;  such  as  a  power  to  settle  a  jointure,  with  the  concurrence  of 
trustees ;  or  an  interposed  estate  to  trustees  to  preserve  contingent  remainders ;  or  a  clause, 
that  the  devisee's  estate  should  be  without  impeachment  or  waste.  Broughtonv.  Langley, 
2  Ld.  Raym.  273.  Papillon  v.  Voice,  2  P.  Wms.  471.  Sayer  v.  Manterman,  Fearn.  Cont. 
Rem.  250.  Ambl.  344.  Blandford  v.  AppUn,  4  T.  R.  82.  Candler  v.  Smith,  7  T.  R.  531. 
Cock  v.  Cooper,  1  East,  229.  Pearson  v.  Pickers,  5  East,  548.  Poole  v.  Poole,  3  Bos.  & 
P.  627.  Ant.  vol.  1.  p.  548.  n.  (n).  So,  although  the  limitation  to  the  heirs  be  onlj 
mediate,  yet  the  devisee  will  take  an  estate  in  fee  or  in  tail,  in  remainder,  to  take 
effect  in  possession,  upon  the  determination  of  the  interposed  estate :  and  the  estate  for  life 
is  not  merged  in  the  remainder.  Coulson  v.  Coulson,  2  Atk.  247.  Hodgson  v.  Ambrose, 
Dougl.  337.  3  Bro.  P.  C.  416.  Thong  v.  Bedford,  1  Bro.  C.  C.  313.  And  the  rule 
holds,  although  no  estate  for  life  is  expressly  devised,  but  arises  by  implication,  Hayem  ▼, 
Foord,  2  Bl.  Rep.  698 ;  and  although  the  limitation  be  to  the  heir  in  the  singular  number. 
BurkyU  case,  1  Vent.  230.     Wilkins  v.  Whiting,  1  Rol.  Abr.  836.     Bulstr.  219.    2  Vera. 
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upon ;  for  if  such  a  tenant  in  tail  hath  issue  divers  sons,  and  they  have 

issue  *divers  daughters,  and  likewise  if  tenant  in  tail  hath  issue  divers     (149)* 

394.  MUkr  v.  Seagrave,  Rob.  Gay.  96.  Lubber  v.  Trollop,  Rob.  Gav.  96.  Ambl.  453. 
Blackburn  v.  Stables,  2  Ves.  and  B.  371.  And  a  devise  to  the  heirs,  or  heirs  of  the  body, 
of  a  prior  devisee  for  life,  with  superadded  words  of  limitation,  will  be  construed  within 
the  rale  in  Shelley's  case,  Goodrighi  v.  Pullyn,  2  Ld.  Raym.  1437.  2  Stra.  729.  Legale 
v.  SeweU,  1  f.  Wms.  87.  Morris  v.  Ward,  8  T.  R.  518.  2  Burr.  1102.  Denn,  d.  Webb 
v.  Puekey,  5  T.  R.  299 ;  though  there  are  some  cases  (which  will  be  mentioned  hereafter) 
in  which  a  different  construction  prevails.  The  rule  in  question  has  also  been  applied  to 
devises  of  trust  estates,  the  construction  of  which  is  the  same  in  the  court  of  chancery,  as  it 
would  be  in  a  court  of  common  law  upon  a  devise  of  legal  estate.  Sweetapple  v.  Bindon, 
2  Vera.  536.  Fearn.  Cont.  Rem.  164.  Bate  v.nColeman,  2  Vern.  670.  1  P.  Wms.  142. 
Garth  v,  Baldwin,  2  Ves.  646.  Wright  v.  Pearson,  Ambl.  358.  Fearn.  Cont.  Rem.  187. 
Austen  y.  Taylor,  Ambl.  376.  Jones  v.  Morgan,  1  Bro.  C.  C.  206.  And  it  takes  place  also 
is  devises  of  copyhold  estates.  Lawsey  v.  Lowdell,  2  Rol.  Abr.  253.  pi.  4.  Gilb.  Ten. 
970.  Buskby  v.  Greenslate,  1  Str.  445 ;  and  in  devises  of  terms  for  years :  though  if  there 
appeals  any  other  circumstance  or  clause  in  the  will  to  show  the  intention  of  the  testator, 
that  the  words  "  heirs  of  his  body,"  should  be  words  of  purchase,  and  not  of  limitation,  then 
it  seems  the  ancestor  takes  for  life  only,  and  his  heir  will  take  by  purchase.  Fearn.  Ex- 
Dev.  300.    3  Cru.  Dig.  344. 

The  rale  in  Shelley's  case,  however,  is  not  applied  to  devises,  where  the  limitation  is  to 
sons  or  children,  1  Rol.  Abr.  837.  pi.  13.  Ginger  v.  White,  Willes,  348.  Goodtitle  v.  Wood- 
hall,  Willes,  592.  Goodrighi  v.  Dunham,  Dougl.  264 ;  or  where  words  of  explanation  are 
added  to  the  word  "  heirs,"  from  whence  it  may  be  collected  that  the  testator  meant  to 
Qualify  the  meaning  of  the  word  "  heirs,"  and  not  to  use  it  in  its  technical  sense,  but  as  a 
description  of  the  person  to  whom  he  intended  to  give  his  estate  after  the  death  of  the  first 
devisee.  As  where  a  person  devised  to  his  son  B.  I.  and  his  heirs  lawfully  to  be  begotten ; 
that  is  to  say,  to  his  first,  second,  third,  and  every  son  and  sons  lawfully  to  be  begotten  of 
the  said  B.  1.  and  the  heirs  of  the  body  of  such  first,  second,  third,  and  every  son  and  sons 
successively,  lawfully  issuing ;  and  in  default  of  such  issue,  then  to  his  right  heirs  for  ever. 
It  was  resolved,  that  B.  I.  took  only  an  estate  for  life ;  the  word  "  heirs"  being  fully  explained 
by  the  subsequent  words  to  be  a  word  of  purchase.  Lome  v.  Domes,  2  Ld.  Raym.  1561. 
Et  vid.  Doe  v.  Laming,  2  Burr.  1100.  1  Bl.  Rep.  265.  Rob.  Gav.  95.  Goodtitle  v.  Her- 
ring, 1  Uast,  264.  Sed  vid.  Poole  v.  Poole,  3  Bos.  &  P.  620.  And  where  words  of  limita- 
tion axe  superadded  to  the  word  "  heir,"  in  the  singular  number,  from  which  it  appears  to 
have  been  the  testator's  intention  to  denote  by  the  word  "  heir,"  a  new  stock  and  root  of  in- 
hs^tance ;  or  where  the  context  shows  that  that  word  is  not  uBed  in  its  technical  sense ;  as 
the  word  "  issue,"  or  "  without  impeachment  of  waste ;"  a  limitation  to  trustees  to  preserve 
contingent  remainders ;  or  a  direction  so  to  frame  the  limitation,  that  the  first  taker  shall 
not  have  the  power  of  barring  the  intail,  in  these  cases,  it  will  be  construed  a  word  of  pur- 
chase :  and  the  first  devisee  will  take  an  estate  for  life  only.  Areher*s  ease,  1  Co.  66  b. 
Clarke  v.  Day,  Moor,  593.  Blackburn  v.  Stables,  2  Ves.  &  B.  371.  And  Mr.  Fearne  ob- 
serves, that  there  may  possibly  be  some  cases,  where  the  superadded  words  of  limitation 
may  be  admitted  to  control  the  preceding  words,  heirs,  heirs  male,  &c.  though  in  the  plural 
number ;  when  such  superadded  words  limit  an  estate  to  such  heirs,  heirs  male,  &c.  of  a 
different  nature,  from  that,  which  the  ancestor  would  take,  if  the  preceding  words,  "  heirs 
male,"%c.  in  those  cases,  were  taken  as  words  of  limitation.  .As  in  the  case  put  by  An- 
derson (1  Co.  95  b.  et  vid.  1  Atk.  413.)  of  a  limitation  to  the  use  of  a  man  for  life,  and  after 
his  decease  to  the  use  of  his  heirs,  and  the  heirs  female  of  their  bodies :  here  the  first  word 
"  heirs"  would  have  given  a  fee  to  the  ancestor,  if  taken  as  a  word  of  limitation ;  whereas 
the  subsequent  words,  "  and  the  heirs  female  of  their  bodies,"  grafted  on  the  word  "  heirs," 
could  give  oply  an  estate  tail  female  to  the  heirs.  In  such  cases,  the  general  effect  of  the 
first  words,  "  heirs  of  the  body,"  &c.  seems  to  be  altered,  abridged,  and  qualified,  by  such 
subsequent  express  words  of  limitation  annexed  to  them,  as  cannot  possibly  be  satisfied  by 
considering  the  first  words  as  words  of  limitation.  But  we  must  take  care  to  confine  this 
observation  to  those  cases,  where  the  ingrafted  words  describe  an  estate  descendible  in  a 
different  course,  and  to  different  persons  as  special  heirs,  from  what  the  first  would  carry 
the  estate  to;  viz.  to  males  instead  of  females,  or  vice  versa;  for  where  the  first  words  give 
an  estate  tail  general,  and  the  words  ingrafted  thereon  are  words  serving  to  limit  the  fee, 
it  seems  by  the  general  and  better  opinion,  that  the  annexed  words  of  limitation  are  not  to 
be  attended  to,  as  in  the  cases  of  Goodrighi  v.  Pullyn,  (2  Ld.  Raym.  1437.)  Wright  v.  Pear* 
VOL.  II.  18  „ 
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(150)*     daughters,  and  each  of  them  hath  issue  sons,  none  *of  the  daughters 
of  the  sons,  nor  the  sons  of  the  daughters,  shall  ever  inherit  to  either 

son  (Feam.  Cont.  Rem.  187.  Ambl.  358.),  and  King  v.  Burehall  (Ambl.  378.),  where  the 
ingrafted  words  limited  the  whole  fee.  Fearn.  Cont.  Rem.  286.  So  the  rule  is  not  applied 
to  devises,  where  the  remainder  is  given  to  the  heir  of  the  first  devisee,  for  life  only ;  in 
which  case  the  first  devisee  will  take  no  more  than  an  estate  for  life.  White  v.  Collin** 
Com.  Rep.  289.  And  where  the  word  "  issue"  is  used  with  words  of  limitation  superadded, 
it  will  be  construed  to  be  a  word  of  purchase.  Loddington  v.  Kyme,  1  Ld.  Raym.  203. 
Backhouse  v.  Wells,  10  Mod.  181.  And  see  Doe  v.  Colli*,  4  T.  R.  294.  adj.  ace.  in  which 
case  Lord  Kenyon  observed,  that,  in  a  will,  issue  was  either  a  word  of  purchase  or  of  limi- 
tation, as  would  best  answer  the  intention  of  the  devisor;  though,  in  the  case  of  a  deed, 
44  issue"  was  universally  taken  as  a  word  of  purchase.  Et  vid.  Doe  v.  BurnsaU,  6  T.  R, 
30.  Bat  the  word  "  issue,"  in  a  will,  will  not  be  construed  to  be  a  word  of  purchase, 
where  the  general  intent  requires  a  different  construction.  See  King  v.  Melting,  1  Vent. 
225.  232.  2  Lev.  58.  2  P.  Wms.  472.  King  v.  Burehail,  4  T.  R.  296.  n.  Roe,  d.  Dohmm 
▼.  Grew,  tVilm.  272.  2  Wils.  322.  In  cases  where  the  testator  has  directed  a  settlement 
to  be  made,  and  the  court  of  chancery  has  been  called  upon  to  give  directions  respecting 
inch  settlement,  the  court  has  deviated  from  the  rule  in  Shelley's  case,  and  has  so  far 
departed  from  that  which  would  be  the  legal  operation  of  the  words  limiting  the  trust,  if 
reduced  to  a  common  law  conveyance  as  to  construe  the  words  "  heirs  of  the  body,** 
although  preceded  by  a  limitation  for  life,  as  words  of  purchase,  and  not  of  limitation. 
But  this  has  been  done  only  in  cases,  where  it  appeared  fron\  some  clause  or  circumstance 
essentially  repugnant  to  the  nature  of  an  estate  tail,  that  the  devisor  could  only  intend  to 

S've  the  first  devisee  an  estate  for  life ;  and  that  he  used  the  words  "  heirs  of  the  body,"  for 
e  purpose  of  describing  the  persons,  to  whom  he  meant  to  give  the  estate,  after  the  death 
of  the  first  devisee.  Leonard  v.  Earl  of  Sussex,  2  Vera.  526.  Stamford,  {Earl  of)  v. 
Jhbart,  3  Bro.  P.  C.  31.  Papillon  v.  Voice,  2  P.  Wms.  471.  Ashton  v.  Jshton,  1  Collect. 
Jur.  402.  Glcnarchy  y.  Bosville,  Forrest.  3.  1  Collect.  Jur.  405.  Meure  v.  Mfure^  2  Atk. 
265.  And  see  the  case  of  White  v.  Carter,  Ambl.  670.  adj.  ace.  in  which  Lord  Camden 
took  a  distinction  between  the  case,  where'  a  testator  has  riven  complete  directions  for 
settling  his  estate,  with  perfect  limitations,  and  where  his  directions  are  incomplete,  and 
are  rawer  minutes  or  instructions,  and  cannot  be  performed  in  the  words  of  the  will.  In 
the  former  case,  said  his  Lordship,  the  legal  expression  shall  have  the  legal  effect  though 
perhaps  contrary  to  his  intention  ;  as  in  Garth  v.  Baldwin,  2  Ves.  646.  In  the  latter  case, 
the  court  will  consider  the  intention,  and  direct  the  conveyance  according  to  it.  And  where 
there  is  a  settlement  without  articles,  the  words  will  be  left  to  their  legal  operation,  unless 
from  some  recital  in  the  deed,  or  some  other  circumstance,  it  clearly  appears  that  the  Hm- 
guage  of  the  limitation  was  owing  to  mistake.  Butl.  Fearn.  Cont.  Rem.  114.  Ch.  Cm. 
27.  Doran  v.  Ross,  1  Ves.  jun.  57.  Lastly,  where  the  estate  devised  to  the  ancestor,  is 
merely  an  equitable  or  trust  estate,  and  that  to  his  heirs,  or  the  heirs -of  his  body,  carries 
the  legal  estate,  they  will  not  incorporate  into  an  estate  of  inheritance  in  the  ancestor  ;  as 
would  have  been  the  case,  if  both  had  been  of  one  quality,  that  is,  both  legal,  or  both 
equitable.  Fearn.  Cont.  Rem.  68.  For  where  the  limitations  are  both  legal,  the  estate-tail 
arises  by  legal  construction  or  a  rule  of  law ;  and  when  the  limitations  are  both  equitable 
(without  other  ingredients  in  the  case  to  control  the  construction),  a  similar  rule  is  adopted 
by  equity,  to  preserve  an  uniformity  in  construction.  But  when  both  the  estates  are  not 
legal,  the  application  of  a  legal  consttuction  or  operation  of  a  rule  of  law,  which  must  equally 
affect  both,  seems  to  be  excluded,  by  one  of  the  objects  of  that  construction  not  being  a 
subject  of  legal  cognizance.  So  when  both  are  not  equitable  estates,  their  combination 
seemsto  be  out  of  the  reach  of  an  equitable  construction,  to  which  one  of  the  estates  is  not 
adapted.  Idem,  78.  Et  vid.  Lord  Say  and  Sele  v.  Jones,  3  Bro.  P.  C.  113.  8  Vin.  Abr. 
262.  Shapland  v.  Smith,  1  Bro.  C.  C.  75.  Silvester  v.  Wilson,  2  T.  R.  444.  VtnabUs  v. 
Morris,  7  T.  R.  342.  438. 

Thus  stood  the  law  with  respect  to  the  rule  in  Shelley's  case,  when  the  famous  case  of 
Perrin  v.  Blake  arose,  before  the  court  of  king's  bench,  in  the  year  1769 ;  a  case  which* 
how  much  soever  it  has  been  regTetted  as  having  for  a  time  unsettled  the  law  with  regard 
to  this  celebrated  rule,  yet  has,  in  the  end,  been  productive  of  the  most  important  benefits 
to  the  profession,  by  having  given  rise  to  the  admired  essay,  from  which  the  preceding  ob- 
servations have  been  chiefly  extracted.  The  case  was  this :— One  W.  Williams  seised  in 
fee  of  a  plantation  in  Jamaica,  devised  in  the  following  words : — "  Should  my  wife  be 
SKseint  with  child,  at  any  time  hereafter,  and  it  be  a  female,  I  give  and  bequeath  unto  her 
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of  the  said  estates  tail :  *and  so  it  is  of  the  issues  of  the  issues,  for    (151)* 
that  (as  hath  been  said)  the  issues  inheritable  must  make  their  claim 

the  sum  of  2000/.  &c. ;  and,  if  it  be  a  male,  I  give  and  bequeath  my  estate  real  and  perso- 
nal equally  to  be  divided  between  the  said  infant  and  ray  son  John  Williams,  when  the  said 
infant  shad  attain  the  age  of  twenty-one.  Item,  It  is  my  intent  and  meaning,  that  none  of  my 
children  should  sell  or  dispose  of  my  estate  for  longer  time  than  his  life;  and  to  that  intent 
I  giro,  devise,  and  bequeath  all  the  rest  and  residue  of  my  estate  to  my  son  John  Williams 
and  the  said  infant,  for  and  during  the  term  of  their  natural  lives,  the  remainder  to  my 
brother-in-law  J.  G.  and  his  heirs,  for  and  during  the  lives  of  my  son  John  Williams  and 
the  said  infant,  the  remainder  to  the  heirs  of  the  body  of  my  said  sons  John  Williams  and 
the  said  infant  lawfully  begotten,  or  to  be  begotten,  the  remainder  to  my  daughters,  &c." 
Perrin  v.  Blake,  4  Burr.  2579.  1  Bl.  Rep.  672.  Dougl.  329.  1  Hargr.  Law  Tracts,  490. 
No  other  son  was  born;  and  the  question  was,  what  estate  John  Williams  took  under 
this  will  ?  Had  this  been  the  case  of  an  executory  trust,  says  Mr.  Fearne,  the  court  ot 
chancery  might  possibly  have  construed  it  an  estate  for  life  in  J.  W.t  upon  the  clause 
expressing  the  testator's  will,  that  his  sons  should  not  convey  a  greater  interest  than 
for  their  lives.  But  as  it  was  the  limitation  of  a  legal  and  not  a  trust  estate,  the  court 
of  chancery  itself  (in  conformity  to  its  own  established  distinctions  explained  in  the  above 
mentioned  cases  of  Leonard  v.  Earl  of  Sussex,  2  Vern.  526.  Glenorchy  v.  Bosville,  Cas. 
Temp.  Talb.  19.  Bagshaw  v.  Spencer,  2  Atk.  581.  1  Ves.  149. \  we  may  suppose,  would 
hare  decreed  it  an  estate-tail  in  J.  W.  The  court  of  king's  bench,  however,  in  the  case  of 
Perrin  v.  Blake,  treated  those  distinctions  as  too  refined ;  and  adjudged,  that  J.  W.  took 
only  an  estate  for  life,  under  the  devise  in  question.  A  writ  of  error  was  brought  upon  this 
judgment  in  the  exchequer  chamber;  in  which  the  judgment  was  reversed  by  the  opinion 
of  seven  judges  against  one;  so  that,  upon  the  whole,  eight  judges  were  of  opinion  that 
John  Williams  took  an  estate-tail ;  and  four,  that  he  took  only  an  estate  for  life.  An  appeal 
was  brought  to  the  house  of  lords  from  the  judgment  of  reversal  in  the  exchequer  chamber; 
hat  the  parties  at  length  compromised  the  dispute. 

The  subsequent  cases  of  Hayes  v.  Foorde,  2  Bl.  Rep.  698.    Hodgson  U  Ux  v.  Ambrose, 
Dougl.  337.     3  Bro.  P.  C.  416.    Jones  v.  Morgan,  1  Bro.  C.  C.  218,  219.     Thong  v.  Bed- 
ford, 1  Bro.  C.  C.  313,  and  the  recent  decisions  above  cited  under  their  respective  heads, 
have  again  restored  the  doctrine  respecting  this  celebrated  rule  to  its  former  authority.  And 
it  is  now  finally  settled,  that  "  neither  an  intent  manifested  by  the  testator  to  give  only  an 
estate  for  life,  nor  the  interposition  of  trustees  to  preserve  contingent  remainders,  nor  mere 
words  of  condition,  describing  the  order  of  succession  in  which  the  devisees  are  to  take 
pfaee,  nor  the  introduction  of  powers  of  jointuring,  or  of  liberty  to  commit  waste,  are  of 
themselves  sufficient  to  vary  the  technical  sense  of  the  words  used.    It  must  plainly  appear 
that  the  testator  did  not  mean  to  give  such  an  estate  as  would  pass  nnder  the  words  used, 
unless  controlled  by  such  apparent  intent."    Per  Lord  Alvanley,  C.  J.  Poole  v.  Poole,  3 
Bos.  &  P.  620.  627.    In  order  to  ascertain  the  testator's  presumable  intention,  in  his  use  of 
the  words,  heirs,  &c.  we  cannot  refer  the  student  to  a  better  medium  than  the  principles 
laid  down  by  Mr,  Hargrave,  in  his  masterly  observations  on  the  rule  in  Shelley's  case. 
That  profound  writer  observes,  that  when  it  is  once  settled,  that  the  donor  or  testator  has 
ised  words  of  inheritance  according  to  their  legal  import ;  has  implied  them  intentionally 
to  comprise  the  whole  line  of  heirs  to  the  tenant  for  life ;  and  has  really  made  him  the 
terminus  or  ancestor,  by  reference  to  whom  the  succession  is  to  be  regulated ;  then  it  will 
appear,  that  being  considered  according  to  those  rules  of  policy  from  which  it  originated, 
it  is  perfectly  immaterial  whether  the  testator  meant  to  avoid  the  rule  or  not;  and  that  to 
apply  it,  and  to  declare  the  words*  of  inheritance  to  be  words  of  limitation,  vesting  an  in- 
heritance in  the  tenant  for  life  as  the  ancestor  and  terminus  to  the  heirs,  is  a  mere  mattor  of 
course.    That  on  the  other  hand,  if  it  be  decided,  that  the  testator  or  donor  did  not  mean  by 
the  words  of  inheritance  after  the  estate  for  life,  to  use  such  words  in  their  full  and  proper 
saose;  nor  to  involve  the  whole  line  of  heir*  to  the  tenant  for  life,  and  include  the  whole  of 
his  inheritable  blood,  and  make  him  the  ancestor  or  terminus  for  the  heirs ;  but  intended  to 
ase  the  word  heirs  in  a  limited,  restrictive,  and  untechnical  sense,  and  to  point  at  such  indi- 
vidpal  person,  as  should  be  the  heir,  &c.  of  the  tenant  for  life  at  his  decease ;  and  to  give 
a  distinct  estate  of  freehold  to  such  single  heir,  and  to  make  his  or  her  estate  of  freehold  the 
groundwork  for  a  succession  of  heirs ;  and  constitute  him  or  her  the  ancestor  terminus  and 
stock  for  the  succession  to  take  its  course  from ;  in  every  one  of  these  cases  the  premises 
a»  wanting,  upon  which  only  the  rule  in  Shelley's  case  interposes  its  authority,  and  that 
wis  becomes  quite  extraneous  matter.    The  previous  inquiry,  therefore,  will  be,  whether, 
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either  only  by  males,  or  only  by  females,  so  as  the  females  of  the 
males,  or  males  of  the  females,  are  wholly  excluded  to  be  inheritable 
te  either  of  the  said  estates  tail :  but  where  the  first  limitatidn  is  to 
the  heirs  male,  let  the  limitation  be,  for  default  of  such  issue,  to  the 
heirs  of  the  body  of  the  donee,  and  then  all  the  issues,  be  they,  fe- 
males of  males,  or  males  of  females,  are  inheritable. 

If  a  man  give  lands  to  a  man,  to  have  and  to  holdm  to  him  and  the 
heirs  male  of  his  body,  and  to  him  and  the  heirs  female  of  his  body, 
the  estate  to  the  heirt  female  is  in  remainder,  and  the  daughters  shall 
not  inherit  any  part,  so  long  as  there  is  issue  male  ;  for  the  estate 
to  the  heirs  male  is  first  limited,  and  shall  be  first  served  ;  and  it  is 
as  much  to  say,  and  after  to  the  heirs  female,  and  males  in  construc- 
tion, of  law  are  to  be  preferred. 

*183b.  The  law  termeth  a  reversion  to  be  expectant  upon  the  particular 
5hye2idto  estate,  because  the  donor  or  lessor,  or  their  heirs,  after  every  deter- 
onthrCrt?  mmati°n  °f  anv  particular  estate,  doth  expect,  or  look  for,  to  enjoy 
cniar  estate,   the  lands  or  tenements  again  (q). 

(152)*         *And  it  is  to  be  understood,  that  in  the  case  of  a  gift  in  tail,  lease 
143  a.      for  life  or  years,  fealty  is  an  incident  inseparable  to  the  reversion,  so 
?wvISfon!    as  the  donor  or  lessor  cannot  grant  the  reversion  over,  and  save  to 
himself  the  fealty,  or  such  like  service. 

But  the  rent  he  may  except ;  because  the  rent,  although  it  be  in- 

(Ante.  23a.)  cident  to  the  reversion,  yet  it  is  not  inseparably  incident     If  a  man 

maketh  a  gift  in  tail  without  any  reservation,  the  donee  shall  hold 

by  a  remainder  to  the  heirs,  either  general  or  special,  of  a  preceding  tenant  for  life,  it  is  the 
meaning  of  the  instrument  to  include  the  whole  of  his  inheritable  blood,  the  whole  line  of 
his  heirs ;  or  to  design  only  certain  individual  persons  answering  to  the  description  of  heirs 
at  his  death.  If  the  former  is  the  sense,  the  rule  always  applies ;  and,  by  vesting  the 
remainder  in  the  tenant  for  life,  forces  it  to  operate  by  limitation,  even  though  the  instru- 
ment should  contradictorily  and  inconsistently  add  in  express  terms,  that  the  remainder  shall 
operate  as  a  contingent  one,  and  enure  so  as  to  make  the  heirs  purchasers.  If  the  latter 
sense  is  adopted,  the  rule  is  as  invariably  foreign  to  the  case;  and  the  remainder  conse- 
quently is  contingent  till  the  death  of  the  tenant  for  life,  upon  which  event  his  heir  takes 
it  by  purchase.  1  Hargr.  Law  Tracts,  575.  577.  This  idea  of  the  rule,  which  will  be 
ever  admired  for  its  simplicity  and  clearness,  has  been  confirmed  by  Lord  Thurlow,  in  his 
determination  in  the  case  of  Jones  v.  Morgan,  1  Bro.  C.  C.  220,  and  by  Mr.  Fearne,  in  his 
elaborate  Essay  on  Contingent  Remainders.— [-Erf.] 

(q)  Reversions  are  vested  interests ;  for  a  person  entitled  to  an  estate  in  reversion,  has 
an  immediate  fixed  right  of  future  enjoyment,  that  is,  an  estate  vested  in  presently  though  it 
is  only  to  take  effect  in  possession,  and  profit  in  futurb ;  and  which  may  be  aliened  and 
charged  much  in  the  same  manner  as  an  estate  in  possession.  2  Bl.  Com.  175.  And  the 
law  is  as  careful  of  the  rights  of  the  reversioner,  as  of  those  of  the  tenant  in  possession; 
and  will,  therefore,  allow  an  action  to  be  brought  by  the  reversioner,  as  well  as  by  the 
tenant  in  possession,  for  an  injury  done  to  the  inheritance.  Jesaer  v.  Gifford,  4  Burr.  2141. 
2  Cru.  Dig.  458.  And  in  order  to  assist  such  persons  as  have  any  estate  in  remainder, 
reversion,  or  expectancy,  after  the  death  of  others,  against  fraudulent  concealment  of  their 
death,  it  is  enacted  by  statute  6  Ann.  c.  18,  that  all  persons  on  whose  lives  any  lands  or 
tenements  are  holden,  shall  (upon  application  to  the  court  of  chancery  and  order  made 
thereupon)  once  in  every  year,  it  ream  red,  be  produced  to  the  court  or  its  commissioners; 
or  upon  neglect  or  refusal,  they  shall  be  taken  to  be  actually  dead,  and  the  person  entitled 
to  such  expectant  estate  may  enter  upon  and  hold  the  lands  and  tenements  till  the  party 
shall  appear  to  be  living.    2  Bl.  Com.  177— [Ed.] 
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of  the  donor  by  the  same  services  that  he  held  over.'  (o)  But  other-  m>  Uu.fei.4. 
wise  it  is  of  an  estate  for  life  or  years ;  for  there,  it  he  reserveth  2ld»eE.T?! 
nothing  he  shall  have  fealty  only,  which  is  an  incident  inseparable  38H.6.7. 
to  the  reversion,  as  hath  been  said  (a). 


CHAPTER  XXIX. 

OF   THE   TITLE   TO   THINGS   HEAL   BT   DESCENT,    (a)  (\m\* 

OAK   m      t 

RiQUTyjuBy  sive  rectum  (which  Littleton  often  useth),  signifieth  Definition* o 
properly,  and  specially  in  writs  and  pleadings,  when  an  estate  is  &  0^484.) 

(a)  Ant.  143.  a.  n.  (a),  vol.  1.  p.  445.  Reversions  after  estates  for  years  are  present 
assets;  and  the  heir  cannot  plead  a  term  of  yeare  raised  by  his  ancestor  in  delay  of  execu- 
tion, but  should  confess  assets.  Smith  v.  Angela  1  Salk.  354.  2  Ld.  Raym.  783.  7  Mod. 
40.  Oshaston  v.  Stanhope,  2  Mod.  50.  Fitters  y.  Handley,  2  Wills.  49.  A  reversion  after 
an  estate  fo*  life  is  quasi  assets,  and  ought  to  be  pleaded  specially  by  the  heir;  and,  in  snch 
ease,  the  plaintiff  may  take  judgment  of  it,  quando  accident.  Carth.  129.  Dyer,  373.  b. 
Book  y.  Ckaland,  1  Ld.  Raym.  53.  Lutw.  5.  3.  And  though  it  is  laid  down  as  a  general 
rale,  that  a  reversion  after  an  estate  tail  is  not  assets,  because  it.  is  in  the  power  of  the 
tenant  in  tail  to  bar  it  at  his  pleasure,  1  Roll.  Abr.  269.  (A)  pi.  2  Mildmay's  ease,  6  Co.  42. 
Bredtman's  ease,  Ibid.  58;  yet  when  a  reversion  of  this  kind  vesta  in  possession,  it  then 
becomes  assets.    Kettow  v.  Bowden,  3  Mod.  253.    And  in  such  case,  it  will  be  assets  for, 

eyment  of  debts,  though  itvshould  he  devised  away ;  for  such  a  devise  is,  by  stat.  3W.& 
.  c.  14,  fraudulent  and  void  against  creditors.    Kinaston  y.  Clarke,  2  Atk.  204. 

It  seems,  however,  that,  notwithstanding  the  case  of  Smith  y.  Parker,  2  Bl.  Rep.  1230, 
to  the  contrary,  a  reversion  is  not  assets  for  payment  of  the  specialty  debts  of  any  person, 
bnt  the  ancestor  from  whom  the  lands  immediately  descend.  See  2  Saund.  8  f.  n.  4.  2 
Cm.  Dig.  462.  Post  11  b.  n.  (3).  Doe  y.  Hutton,  3  Bos.  &  P.  643.  648.  651.  But  a 
reversion  is,  when  it  vests  in  possession,  liable  to  the  judgments,  statutes,  or  recognizances, 
of  all  those  who  were  at  any  time  entitled  to  it ;  because  these  securities  attach  on  all  the 
estates  of  the  debtor.  Giffard  y.  Barber,  4  Yin.  Abr.  452.  S.  C.  cited  in  Cunningham  y. 
Moody,  1  Ves.  174 ;  and  the  same  principle  extends  to  leases  for  years.  Symonds  v.  Cud- 
more,  4  Mod.  1.     Shclbume  v.  Biddulph,  6  Bro.  P.  C.  356. 

It  remains  to  be  observed,  that  all  particular  estates  merge  in  the  reversion  whenever 
the  same  person  becomes  entitled  to  both ;  except  an  estate  tail.  2  Rep.  61.  8  Rep.  74. 
2  Bl.  Com.  177,  178.  And  even  that  estate,  when  the  right  of  the  issue  under  the  intail 
ceases,  or  is  defeated  or  suspended,  may  become  merged,  and  consequently  let  the  rever- 
sion into  possession.    3  Prest.  Conv.  263.—[£d.] 

(a)  The  foregoing  chapters  of  this  book  having  been  principally  employed  in  defining 
the  nature  of  real  property,  in  describing  the  tenures  by  which  it  may  be  held,  and  in  dis- 
tinguishing the  several  kinds  of  estates  that  may  be  had  therein ;  we  now  come  to  consider 
the  title  to  real  property,  with  the  manner  in  which  it  may  be  acquired  or  lost. 

According  to  Lord  Coke's  definition,  titulus  estjusta  causa  posstdendt  id  quod  nostrum  est; 
a  title  is  the  means  whereby  the  owner  of  lands  has  the  just  possession  of  his  property. 
346  b.  infra.  But  Sir  William  Blackstone  observes,  there  are  several  stages  or  degrees 
requisite  to  form  a  complete  title  to  lands  and  tenements.  The  first  degree  of  title  is  the 
bare  possession,  or  actual  occupation  of  the  estate,  without  any  apparent  right,  or  any  pre- 
tence of  right  to  hold  and  continue  such  possession.  This  may  happen  when  one  man 
disseises  another ;  or  where  after  the  death  of  the  ancestor,  and  before  the  entry  of  the*  heir, 
a  stranger  abates,  and  holds  out  the  heir.  In  these  cases,  the  disseisor  or  abator  has  only 
a  mere  naked  possession,  which  the  rightful  owner  may  put  an  end  to,  by  an  entry  on  the 
land ;  bnt  in  the  mean  time,  till  some  act  be  done  by  the  rightful  owner  to  devest  this  pos- 
session* and  assert  his  title,  such  actual  possession  is  prima  facie  evidence  of  the  legal 
title  in  the  possessor ;  and  it  may,  by  length  of  time,  and  negligence  of  him  who  has  the 
right,  by  degrees  ripen  into  a  perfect  and  indefeasible  title ;  and  at  all  events,  without  such 
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(154)*  turned  to  a  right,  as  by  discontinuance,  disseisin,  *&c.  where  it  shall 
aoH.6.9.  be  said,  quod  jus  descendit  et  rum  terra  (b).  But  right  doth  also 
Vi*3Mcu^5  include  the  *estate  in  esse  in  conveyances;  and  therefore  if  tenant 
pi.  com.  484.'  in  fee-simple  make  a  lease  for  years,  and  release  all  his  right  in  the 
Aithw'f153'  land  to  the  lessee  and  his  heirs,  the  whole  estate  in  fee-simple 
£&  »a   passeth. 

actual  possession,  no  title  can  be  completely  good.  The  next  step  to  a  good  and  perfect 
title  is  the  right  of  possession,  which  may  restate  in  one  man,  while  the  actual  possession  is 
in  another.  Thus,  in  the  case  of  disseisin  or  abatement,  the  right  of  possession  is  in  the 
disseisee  or  heir,  who  may  exert  it,  whenever  he  thinks  proper,  by  an  entry.  And  the  actual 
possession  is  in  the  disseisor  or  abator.  But  this  right  of  possession  is  of  two  sorts :  aa 
apparent  right  of  possession  which  may  be  defeated  by  proving  a  better ;  and  an  actual  right 
of  possession,  which  will  stand  the  test  against  all  opponents.  Thus,  if  the  disseisor  or 
other  wrong-doer  dies  possessed  of  the  land  whereof  he  so  became  seised  by  his  own  un- 
lawful act,  and  the  same  descends  to  his  heir ;  now,  by  the  common  law,  the  heir  has 
obtained  an  apparent  right,  though  the  actual  right  of  possession  resides  in  the  person  dis- 
seised ;  and  it  shall  not  be  lawful  for  the  person  disseised  to  devest  this  apparent  right  by 
mere  entry  or  other  act  of  his  own,  but  only  by  an  action  at  law ;  for,  until  the  contrary  be 
proved  by  legal  demonstration,  the  law  will  rather  presume  the  right  to  reside  in  the  heir, 
whose  ancestor  died  seised,  than  in  one  who  has  no  such  presumptive  evidence  to  urge  in 
his  favour.  3  Bl.  Com.  195—7.  Gilb.  Ten.  21.  But  if  he,  who  has  the  actual  right  of  pos- 
session, puts  in  his  claim  and  brings  bis  action  within  a  reasonable  time,  and  csp  prove  by 
what  unlawful  means  the  ancestor  became  seised,  he  will  then  by  sentence  of  law  recover 
that  possession  to  which  he  has  such  actual  right.  Yet  if  he  omits  to  bring  this  his  pos- 
sessory action  within  a  competent  time,  his  adversary  may  imperceptibly  gain  an  actual 
right  of  possession.  And  by  this,  the  party  kept  out  of  possession  may  have  nothing  left 
in  him,  but  the  mere  right  of property »,  or  jus  proprietaiis,  without  either  possession  or  even 
the  right  of  possession ;  and  this  estate  is  said  to  be  devested  and  turned  to  a  right.  2  Bl. 
Com.  197.  It  is  devested  because  the  rightful  owner  is  turned  out  of  possession ;  and  it  is 
turned  to  a  right,  because  the  right  of  possession,  and  consequently  the  right  of  entry,  is 
lost,  and  nothing  left  but  the  jo*  merum,  or  mere  right  of  property,  which  cannot  be  regained 
by  a  possessory,  but  only  by  a  real  action.  3  Cru.  Dig.  370.  Thus  if  a  disseisor  turns 
me  out  of  possession  of  my  lands,  he  thereby  gains  a  mere  naked  possession,  and  I  still 
retain  the  right  of  possession  and  right  of  property.  If  the  disseisor  dies,  and  the  lands 
descend  to  his  son,  the  son  gains  an  apparent  right  of  possession ;  but  I  still  retain  the 
actual  right  both  of  possession  and  property.  If  I  acquiesce  for  thirty  years,  without 
bringing  any  action  to  recover  possession  of  the  lands,  the  son  gains  the  actual  right  of  pos- 
session, and  I  retain"  nothing  but  the  mere  right  of  property.  And  even  this  right  of  property 
will  fail,  or  at  least  it  will  be  without  a  remedy,  unless  I  pursue  it  within  the  space  of  sixty 
years.  So  also  if  the  father  be  tenant  in  tail,  and  discontinues  his  estate-tail  by  alienating 
the  lands  to  a  stranger  in  fee,  the  alienee  thereby  gains  the  right  of  possession,  and  the  son 
has  only  the  mere  right,  or  right  of  property.  And  hence  it  will  follow,  that  one  man  may 
have  the  possession,  another  the  right  of  possession,  and  a  third  the  right  of  property.  For  if 
tenant  in  tail  enfeoffs  A.  in  fee-simple,  and  dies,  and  B.  disseises  A. ;  now  B.  will  havti* 
the  possession,  A.  the  right  of  possession,  and  the  issue  in  tail  the  right  of  property.  A.  may 
recover  the  possession  against  B. ;  and  afterwards  the  issue  in  tail  may  evict  A.,  and  unite 
in  himself  the  possession,  the  right  of  possession,  and  also  the  right  of  property,  in  which 
union  consists  a  complete  title  to  lands,  tenements  and  hereditaments :  for  it  is  an  ancient 
maxim  of  the  law,  that  no  title  is  completely  good,  unless  the  right  of  possession  be  joined 
with  the  right  of  property,  which  right  is  then  denominated  a  double  right,  jus  duplicatum 
or  droit  droit.  Infra,  266  a.  And  when  to  this  double  right  the  actual  possession  is  also 
united,  when  there  is,  according  to  the  expression  of  Fleta,  juris  et  seisins  conjunctio,  then 
and  then  only  is  the  title  completely  legal.    2  Bl.  Com.  299.    Infra.  266  a— [Ed.] 

(b)  A  right  is  not  grantable  over,  Lamperfs  ease,  10  Co.  46  b. ;  neither  can  it  be  sur- 
rendered, post,  338  a. ;  nor  will  it  pass  to  a  stranger  by  fine,  Sheph.  Touch.  14.  Buckler's 
case,  2  Co.  55,  56  ;  though  by  such  fine  the  right  would  be  barred,  as  the  cognizor  cannot 
claim  a  right  against  his  own  fine,  which  is  a  matter  of  record,  and  by  consequence  an 
estoppel ;  as  by  that  fine  he  has  acknowledged  the  right  to  be  in  another.  A  right  also  is 
not  devisable ;  but  it  may  be  extinguished ;  and  the  proper  mode  of  extinguishment,  is 
that  of  a  release,  or  fine  sur  cognizance  de  droit  tantum,  to  the  person  in  actual  possession 
of  the  lands.    Watk.  Convey.  64,  65— [Ed.] 
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And  so  commonly  in  fines,  the  right  of  the  land  includeth  and   acro.429.) 
passeth  the  state  of  the  fend ;  as  Jl.  cognovit  tenementa  prsedicta 
esse  jus  ipsius  B.  fyc.  and  the  statute  (a)  s&ith,jus  suum  defender*,  jW^^P- 
which  is  statum  suum.    And  note  that  there  is,  jus  recuperandi,  4S4*Wb.) 
jus  intrandiyjus  habendi,jus.retinendi,juspercipiendi,juspo8- 
sidendL 

Title,  properly,  (as  some  say)  is,  when  a  man  hath  a  lawful  cause       ^ 
of  entry  into  lands  whereof  another  is  seised,  for  the  which  he  can 
have  no  action  ;  as  title  of  condition,  title  of  mortmain,  &c.     But  w'S?'439' 
legally  this  word  (Title),  includeth  a  right  also,  as  you  shall  perceive  <Pi«t,3ffb.) 
in  many  places  in  Littleton;  and  title  is  the  more  general  word;  for 
every  right  is  a  title,  *but  every  title  is  not  such  a  right  for  which     (155)* 
an  action  lieth;  and  therefore  Titulus  est  justa  causa  possidendi 
quod  nostrum  est,  and  signifieth  the  means  whereby  a  man  cometh 
to  land,  as  his  title  is  by  fine,  or  by  feoffment,  &c.     And  when  the 
plaintiff  in  assise  maketh  himself  a  title,  the  tenant  may  say,  Veniat  ^R^v?** 
assisa  super  titulum  ;  which  is  as  much  to  say,  as  upon  the  title  case,  ubfwr 
which  the  plaintiff  hath  made  by  that  particular  conveyance.     Et  pra* 
dicitur  titulus  a  tuendo,  because  by  it  he  holdeth  and  defendeth 
his  land  ;  and  as  by  a  release  of  a  right  a  title  is  released,  so  by  re- 
lease of  a  title  a  right  is  released  also.     See  more  hereof  in  Fitzher- 
bert  and  Brookes's  Abridgments,  in  the  title  of  Title. 

An  interest,  Interesse,  is  vulgarly  taken  for  a  term  or  chattel  real,  *nd  interne 
and  more  particularly  for  a  future  term :  in  which  case  it  is  said  in  m. ins'eig.* 
pleading,  that  he  is  possessed  de  interesse  termini.  But  ex  vi  SfZftEf&bl 
termini,  in  legal  understanding,  it  extendeth  to  estates,  rights,  and  jffc*0^  ta 
titles,  that  a  man  hath,  of,  in,  to,  or  out  of  lands  ;  for  he  is  truly  said  <»*>• 
to  have  an  interest  in  them  :  and  by  the  grant  of  totum  interesse 
suum  in  such  lands,  as  well  reversions  as  possessions  in  fee-simple  23  ha  Tail* 
shall  pass.  And  all  these  words  singularly  spoken  are  nomina  &r,(]£an?IL 
eoUectiva  ;  for  by  the  grant  of  totum  statum  suum  in  lands,  all  Br.  ml  v& 
his  estates  therein  pass.     Et  sic  de  ceteris.  a»b."  iHvl' 

r  lum. 

Tenant  for  life,  the  remainder  in  tail,  the  remainder  to  the  right  345  a# 
heirs  of  tenant  for  life,  tenant  for  life  grant  totum  statum  suum  to  $£•$;?£ 
a  man  and  his  heirs,  both  estates  do  pass. 

For  the  better  understanding  of  transferring  of  naked  rights  to     266  a. 
lands  or  tenements,  either  by  release,  feoffment,  or  otherwise,  it  is  to  Rl«ht  of  JP™- 
be  known,  that  there  is  jus  proprtetatis,  a  neht  of  ownership  jus  right  of  «»- 

„.„        .     \  •!.*/•••  •  j.    •  •  j.  K-       *  session  ais- 

posstssioms,  a  right  of  seisin  or  possession,  and  jus  proprtetatis  et  unguished. 
possessionis,  a  right  both  of  property  and  possession  :  and  this  is  2?iT7.rbracL 
anciently  called  jus  duplicatum,  or  droit  droit.     For  example,  if  B^n^fo?* 
a  man  be  disseised  of  an  acre  of  land,  the  disseisee  hath  jus  proprie-  S1?1^^ 
tatis,  the  disseisor  hath  jus  possessionis  (a);  and  if  the  dissei-  union  of 

perty  and 

(a)  But  according  to  Sir  William  Blackstone,  the  disseisin  gives  to  the  disseisor  no  more  than 
on  actual  possession,  and  leaves  the  jus  possessionis  in  the  disseisee.  See  Black.  Cora.  "vol. 
2«P.  195.  Archbold's  Ed. — However,  Lord  Coke  perhaps  only  meant  to  say,  that  the  disseisor 
k&  jus  possessionis  against  strangers  only.    For  tftough  a  stranger  in  the  name,  and  to  the 
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complete 
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(156)* 
13  b. 

Of  descent. 
(Post,  237.) 
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see  release  to  the  disseisor,  he  hath 
onis  (!)■-  nyiiii  i 

it, 


us  proprietatis  et  possessi- 


'escendo} 

[  of  blood 


237  a, 

Mature  of  do 
Mur.cap. 


•Descent,!  (d),  descensus,  cometh  of  the  Latin  word  descender 
and,  in  the  legal  sense,  it  signifieth,  when  lands  do  by  right  < 
fall  unto  any  after  the  death  of  his  ancestors  :  or  a  descent  is  a  means 
whereby  one  doth  derive  him  title  to  certain  lands,  as  heir  to  some 
of  his  ancestors.  And  of  this,  and  of  that  which  hath  been  spoken, 
doth  arise  another  division  of  estates  in  fee-simple,  viz.  every  man, 
that  hath  a  lawful  estate  in  fee-simple,  ha|h  it  either  b$  descenl 
or  by  purchase. 

I "  Descents**  "f  his  word  cjy^etluiLlJ^lJtin  word  descendere9  ii 
lc-  e$t,  loco  superiore  in  infdjriorem  movere  ;  aild  in  lekal  understate 
2.  jnfg  it  is  taken  when  land,[&c.  after  the  death.of  the  ancestor  is  cas 


Inte,  13  b. 

Ann,  163.) 

•237  b. 


in  the  civil 
law. 

(157)* 


EjuiS  by  course  of  law  upon  the  heir,  which  the  law  calleth  a  descent 
A\i -ii5.tt'  And  this  is  the  noblest  and  worthiest  means  whereby  lands  ar 
derived  frfcin  one  to  another,  because  it  is  wrought  and  vested  b; 
the  act  of  la^r,  and  right  of  *blood,  unto  the  worthiest  and  nexto 
the  blood  and  kindred  of  the  ancestor  j  and  therefore  it  hath  not  it 
the  common  law  altogether  the  same  signification  that  it  hath  in  the 

f^d\dsc?M  ciyil  Iaw  ?  *°r  tnc  civilians  call  him,  fueredem,  qui  ex  testamenit 
succedit  in  imiversumju^  testatoris  (e).  But  by  the  common  lay 
he  is  only  heir  which  succeedeth^y  right  of  *  blood.     And  tl 

use  of  the  disseisee  may  enter  into  the  lands ,  and  thereby  revest  the  same  in  the  disseisee, 
without  the  knowledge  or  agreement  of  the  letter  (see  258  a.) ;  yet  a  strangtr  may  >m/,  in  this 
case,  enter  in  his  own  name,  and  to  his  own  ktse,     (Note  from  18th  Lond,  Edit.  1823.] 

(1)  These  may  be  subdivided,  with  respect  to  the  disseisor,  into  that  bare,  naked  posses 
sion,  which  he  acquires  by  the  disseisin,  and  the  estate  by  title  which  his  heir  acquires  ty 
the  descent;  and  with  respect  to  the  disseisee,  into  that  right  or*  possession  which  he  can 
restore  by  entry,  and  the  bare  right  whicn  he  can  only  <recover  by  action.  [Butkr.  Not* 
216.]  '  r  J 

(d)  The  methods  of  acquiring  a  title  to  leal  property,  jjceordinr  to  the  iisual,  though  not* 
strictly  accurate,  mode  of  division,  are  two  only;  by  descent  and  purchase.  2  Bl.  Corn. 
201.  244,  5.  Watk.  Desc.  c.  1.  Post,  18  to.  n.  (2),  (106.)  Theformer  \s  where  the  title 
is  vested  in  a  person  by  the  single  operation  of  law  ;  the  latter,  wjhere  thd  title  is  vested  by 
the  person's  own  act  and  agreement.  Post,  18  a,  b.  DeacmUjx  hereditary  succession,  is 
the  title  whereby  a  man,  on  the  death  of  his  ancestor,  acquires  his  estate,  as  his  heir  at 
law.  An  heir,  therefore,  is  he  upon  whom  the  law  casts  the  estate  immediately  on  the 
death  of  the  ancestor ;  and  Bn  estate  so  descending  on  the  heir  ifc  called  the  in/idritance.— 
[Ed.) 

(e)  By  the  civil  law,  the  heir  is  defined  to  be,  he  who  is  universal  successor <to  all  the 
goods,  and  all  the  rights  of  the  deceased,  and  who  is  bound  to  acquit  all  the  charges  Jaad 
burdens  of  the  said  goods.  1  Doroat.  b.  1. 1.  1.  a.  1.  p.  558.  And  this  definition  embraced 
the  two  sorts  of  heirs  known  to  that  law,  viz.  those  who  were  instituted,  or  named  by  i 
testament,  called  testamentary  heirs  ;  and  those  to  whom  the  law  gave  the  inheritance  on 
account  of  their  proximity  in  blood,  who  were  called,  for  that  reason,  heirs  at  law.  And 
the  latter  were  also  called  heirs  to  intestates,  because  they  succeeded,  if  they  were  not 
excluded  by  a  testament.  Ibid.  But  the  law  of  England  makes  a  distinction  between 
these  two  sorts  of  heirs,  and  gives  them  different  names.  For  the  heir,  in  the  legal  under-] 
standing  of  the  common  law,  is  In:  to  whom  lands,  tenements,  or  Im  rLditamente,  by  (heart 
of  €My  tWG'SlgTlfoflffbW,  ffoTfescerid"  drsbme  estate  of  inheritance.  And  by  the  common 
law  a  man  cannot  be  heir  to  goods  or  chattels.  For,  as  to  these,  the  person  who  succeeds 
to  them  is  called  in  the  law,  executor,  if  he  succeeds  by  the  appointment  of  the  deceased 
in  his  last  will  and  testament;  or  administrator,  if  he  succeeds  by  the  appointment  of  the 
ordinary,  in  the  case  of  one  dying  intestate.  Post,  7  b.  8  a.  Terms  of  the  law  verb. 
Executor,  and  Administrator. — [Ed.] 
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agreeth  well  with  the  etymology  of  the  word  (heir)  to  whom  the    <Po*,7bo 
lands  descend,  for  hssres  dicitur  ab  hasrendo,  quia  qui  hssres  est 
haeretyhoc  est,  proximus  est  sanguine  UK  cry  us  est  hseres.    So 
as  he  that  is  haeres,  sanguinis  est  Aaeres9  et  heres  haereditatis.       DeJSa  of 

conaanguinU 

And  the  learning  of  degrees  (b)  set  out  in  the  civil  and  canon  law  puicST  com" 
(p)  (wherein  I  find  some  difference)  is  worth  the  knowledge,  to  the  kut  atowt^ 
end  that  Littleton  and  the  law  may  the  better  be  understood,  which  S«3vita 
I  will  divide  into  certain,  rules ;  whereof  the  first  is,  iif' Vilt* 

». 

That  a#  person  added  to  a  person  in  the  line  of  consanguinity  **>i- 
maketh  a 'degree.  And  it  is  to  be  understood,  that  a  line  is  three- 
fold, viz.  the  line  ascending,  descending,  and  collateral.  And  first, 
for  example,  of  the  ascending  line,  take  the  son  and  add  the  father, 
and  it  is  one  degree  ascending ;  add  the  grandfather  to  the  father, 
and  it  is  a  second  degree  ascending. 

So  as  how  many  persons  there  be,  take  away  one,  and  you  have  % 
the  number  of  degrees.  If  there  be  four  persons  it  is  the  third  de-  (Jnow<L  ^ 
gree,if  five  the  fourth,  for  one  must  exceed,  and  then  you  have  the  de- 
gree. Likewise  by  the  descending,  take  the  father  and  add  the  son, 
and  it  is  one  degree ;  then  take  the  son  and  add  the  grandchild,  and 
it  is  the  second  degree ;  and  so  likewise  further.  Wherein  observe 
that  the  father,  son,  and  grandchild,  albeit  there  are' three  persons, 
jet  they  make  but  two  degrees,  because  (as  it  hath  been  said)  one 
must  exceed  for  making  a  degree. 

*  It  is  to  be  noted,  that  in  every  line  the  person  must  be  reckoned     (158}* 
from  whom  the  computation  is  made.     And  there  is  no  difference  pugjjjk 
between  the  canon  and  civil  law  in  the  ascending  and  descending  between  th» 
line  (1);  for  those  whom  the  civilians  do  reckon  in  the  second  ^e-  m\V£u 
gree,the  canonists  do  reckon  in  the  first (2);  and  those  whom  they  U^iSH* 

(1)  The  words  but  in  the  collateral  line  termediis,  prima  demnta,  tot  sunt  gradus 
there  it  seem  necessary  to  the  sense  of  this  inter  eas.  II.  Pro  collateral ibas.  Collate- 
passage ;  and  though  not  to  be  found  in  any  ralium  in  linea  squali  quote  gradu  qnis  distat 
edition  of  Lord  Coke's  Commentary,  were  a  stipite  communi,  toto  distant  inter  se  vei 

probably  omitted  by  mistake. [Hargr.  n.  2.  sibi  attinent.    Collateralium  in  linea insauali 

23b.]  qaoto  gradu  remotior  distat  a  communi  sti- 

(2)  A  G.  and  A.  are  in  the  fourth    pite,  toto  inter  se  distant. — Juxtaju*  chile. — 
sv*^\          degree,  per  utramque  legem,    I.  In  linea  recta  ascendentium  et  descenden- 

C . . .  B . . .  D     .ft  and  K.  are  in  the  fourth  tium  qnot  sunt  persons  de  quibus  qusritar, 

:         :      degree  by  the  canon  law,  but  compatatis  intermediis,  una  dempta,  tot  sunt 

H . . .  E . . .  L    in  the  eighth  degree  by  the  gradus  inter  eas.    II.  Collateralium.     1.  In 

:       :         :      civil  law.    N.  and  C.  are  in  linea  squali,  quoto  gradu  qui  distat  a  com- 

I ...  F ...  M    the  fourth  degree  by  the  canon,  muni  stipite,  toto  duplicate  distant  inter  se, 

:       :         i      in  the  fifth  by  the  civil  law.  vel  sibi  attinent ;  nam  quslibet  persona  facit 

K . . .  G . . .  N     Vide     pro      computatione ,  gradum.    2.  In  linea  insquali,  quot  sunt  per- 

graduum    consanguinitatis  sons,  stipite  dempto,  tot  sunt  gradus.— Nota 

joxta  ntramque  legem  Caus.  35.  quest.  5.  in  contractibus  matrimonialibus  computatio 

para  2.  in  Decret.    Juxtajura  canonica.— I.  canonica  est  recepta,  et  hoe  per  deeretalem 

Ascendentium  et  descendentium  quot  sunt  tertii   in  concilio  generali.  Hall.  MSS.— 

persons,  de  quibus  qusritur,  computatiB,  in-  [Hargr.  n.  3.  23  b.  (142).] 

(r)  The  doctrine  of  descents,  or  law  of  inheritance  in  fee-simple,  depends  on  the  nature 
of  kindred,  and  the  several  degrees  of  consanguinity,  which  is  defined  to  be  vinculum  ptr- 
TOL.  II.  19 
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gid.«at.tt  place  the  fourth,  these  place  *in  the  second.    Therefore  if  we  will 

of  imrr&m  know  in  what  degree  two  of  kindred  do  stand  according  to  the  civil 

«Ht&ca     *aw'  we  must  begin  our  reckoning  from  one,  by  ascending  to  the 

») '  person  from  whom  both  are  branched,  and  then  by  descending  to 

844      the  other  to  whom  we  do  count,  and  it  will  appear  in  what  degree 

Oiowd.444.)  they  are.     For  example,  in  brothers  and  sisters'  sons,  take  one  of 

them  and  a  secend  to  his  father,  there  is  one  degree ;  from  the  father 

to  the  grandfather,  that  is  the  second  degree ;  then  descend  from  the 

grandfather  to  his  son,  that  is  the  third  degree ;  then  from  his  son  to 

his  son,  that  is  the  fourth.     But  by  the  canon  law  there  is  another 

computation,  for  the  canonists  do  ever  begin  from  the  stock,  namely, 

from  the  person  of  whom  they  do  descend;  of  whose  .distance  the 

question  is.     For  example,  if  the  question  be,  in  what  degree  the 

sons  of  two  brothers  stand  by  the  canon  law,  we  must  begin  from 

the  grandfather  and  descend  to  one  son,  that  is  one  degree ;  then 

descend  to  his  son,  that  is  another  degree ;  then  descend  again  from 

the  grandfather  to  his  other  son,  that  is  one  degree ;  then  descend  to 

(159)*  *  his  son,  that  is  a  second  *degree ;  so  in  what  degree  either  of  them 

are  distant  from  the  common  stock,  in  the  same  degree  they  are 

distant  between  themselves ;  and  if  they  be  not  equally  distant,  then 

we  must  observe  another  rule.    In  what  degree  the  most  remote  is 

distant  from  the  common  stock,  in  the  same  degree  they  are  distant 

between  themselves ;  and  so  the  most  remote  maketh  the  degree. 

Gradus  dicitur  it  gradiendo,  quia  gradiendo  ascenditur  et  de- 

scenditur.    And  thus  much  of  the  civil  and  canon  law  is  necessary 

to  the  knowledge  of  the  common  law  m  this  point  (3). 

rs"??W*       (°)  JIND  if  a  man  purchase  land  in  fee-simple  and  die  with- 
10a.l"     ou^  issue,  he  which  is  his  next  cousin  collateral  of  the  whole 
Boteflofd*...  blood,  how  far  soever  he  be  (4)  from  him  in  degree,  may  inherit 
i?To th*      and  have  the  land  as  heir  to  him. 

ntxt  of  blood. 

(3)  See  further  as  to  consanguinity  and  the    on  that  part  of  Gratian's  Decretum  cited  by 
manner  of  computing  its  degrees  by  the  civil    Lord  Hale ;  and  Inst.  lib.  3.  tit  6,  et  Dig. 


and  canon  law,  Bl.  Law  Tracts,  8vo.  ed.  v.    38.  tit.  10.  and  the  commentators  on  those 
1.  p.  14.  and  173 ;  and  the  annotations  in  the    titles. — [Hargr.  n.  1.  24  a.] 
edit,  of  the  Corp.  Jur.  Canon,  by  the  Pithed        (4)  de  lui,  L.  and  M.  Ron.  Red. 


i  ab  eodem  stipite  descendentium,  the  connexion  or  relation  of  persons  descended  from 
the  same  stock. 

This  consanguinity  is  either  lineal  or  collateral.  Lineal  consanguinity  is  that  which 
subsists  between  persons  of  whom  one  is  descended  in  a  right  line  from  the  other ;  as 
between  father,  grandfather,  and  great-grand  father,  or  between  father,  son,  and  grandson. 
Every  generation  in  this  direct  lineal  consanguinity  constitutes  a  degree,  reckoning  either 
upwards  or  downwards.  Collateral  consanguinity  is  that  which  subsists  between  persons 
who  lineally  descend  from  the  same  ancestor,  who  is  the  stirps  or  root,  the  stipes,  trunk,  or 
common  stock ;  but  who  do  not  descend  the  one  from  the  other. 

The  method  of  computing  the  degrees  of  consanguinity  by  the  canon  law,  which  our  law 
has  adopted,  is  as  follows :  We  begin  at  the  common  ancestor  and  reckon  downwards,  and 
in  whatsoever  degree  the  two  persons,  or  the  most  remote*  of  them,  are  distant  from  the 
common  ancestor,  that  is  the  degree  in  which  they  are  said  to  be  related.  Infra,  93  b.  9 
Bl.  Com.  202.  207.    3  Cru.  Dig.  373.— [J2rf.] 

(g)  All  possible  hereditary  successions,  says  Sir  Matthew  Hale,  may  be  distinguished 
into  three  kinds,  viz.  First,  in  the  descending  line,  as  from  father  to  son,  or  daughter,  nephew 
or  niece,  i.  e.  grandson  or  grand-daughter.  Secondly,  in  the  collateral  line,  as  from  brother 
to  brother  or  sister,  and  bo  to  brother  and  sister's  children.    Thirdly,  in  an  ascending  lias, 
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•Littleton  showeth  here  who  shall  be  heir  to  lands  in  fee-simple ;  (i$o)# 

for  he  intendeth  not  this  case  of  an  estate  tail,  for  that  he  speaketh  lOa. 

of  an  heir  of  the  whole  blood,  for  that  extendeth  not  to  estates  in  &***•*** 
tail,  as  shall  be  said  hereafter  in  this  chapter,  section  6. 

Neither  excludeth  he  brethren  or  sisters,  because  he  hath  a  spe- 
cial case  concerning  them  in  this  chapter,  sect.  5,  and  in  his  chapter 
of  Parceners;  but  this  is  intended  *  where  a  man  purchaseth  lands     *10b. 
and  dieth  without  issue,  and  having  neither  brother  nor  sister,  then 
his  next  cousin  collateral  shall  inherit  (5).     So  as  here  is  implied  a  Theiumi 
division  of  heirs,  viz.,  lineal  (whoever  shall  first  inherit),  and  col-  fer™?toU» 
lateral  (who  are  to  inherit  for  default  of  lineal).     For  in  descents  it  $£*** 
it  is  a  maxim  in  law,  qudd  linea  recta  semper  praefertur  transver-  oiMUfo.7. 
salt  (h).     Lineal  descent  is  conveyed  downward  in  a  right  line ;  as  Bno.  m>.*. 

(5)  In  tha  preceding  page,  Lord  Coke  struse,  becomes  not  only  plain  and  intelligi- 

begins  his  comment  on  that  part  of  Littleton  ble,  but  even  agreeable  and  interesting.  Mr. 

which  describes  the  course  of  descent  by  the  R.  Robinson's  Discourse  concerning  the  Law 

common  law  of  England;  and  this  seems  to  of  Inheritances  in  Fee-simple,  is  another 

be  a  proper  place  for  referring  the  student  to  treatise  on4the  same  subject,  which  should 

some  valuable  writings  published  since  Lord  not  be  passed  over  without  n6tice.    Many 

Coke's  time  on  the  same  subject.    See  Hal.  parts  of  it  are  ingeniously  written ;  but  un- 

HisL  C.  L.  c.  1 1 .    Wright's  Ten.  1,74.  Gilb.  fortunately  the  author  has  chiefly  exerted  his 

Ten.  2.  Dairy m p.  Feud.  Prop.  4th  ed.  c.  5.  talents  in  inventing  a  new  calender  of  con- 

p.  159;  and  Bl.  Law  of  Desc.    To  the  first  sanguinity,  the  explanation  of  which  employs 

and  last  of  these  books  it  is  that  we  priori-  a  very  considerable  part  of  the  work;  and  by 

pally  call  the  attention  of  the  student ;  though  always  referring  to  this,  and  by  introducing 

it  roust  be  confessed,  that  in  all  of  them  the  a  number  of  arbitrary  terms,  which  are  only 

history  of  the  law  is  so  learnedly  and  criti-  intelligible  as  he  explains  them,  he  involves 

cally  traced,  and  the  feudal  principles,  on  his  subject,  before  too  much  embarrassed 

which  it  chiefly  depends,  are  so  clearly  un-  with  difficulties,  in  still  greater  perplexity.-** 

folded,  that  a  subject  in  itself  dry  and  ab-  [Hargr.  n.  1.  10  b.  (54).] 

either  direct,  as  from  son  to  father,  or  grandfather  (which  is  not  admitted  by  the  law  of 
E norland)  ;  or  in  the  transversal  line,  as  to  the  uncle  or  aunt,  great-uncle  or  great-aunt,  &c. 
And  because  this  line  is  again  divided  into  the  line  of  the  rather,  or  the  line  of  the  mother, 
this  transverse  ascending  succession  is  either  in  the  line  of  the  father,  grandfather,  &c.  on 
the  blood  of  the  father ,-  or  in  the  line  of  the  mother,  grandmother,  &c.  on  the  blood  of  the 
mother.  The  former  are  called  agnati,  the  latter  eognati.  2  Hal.  H.  C.  L.  c.  11.  p.  113, 
114.  See  Gradus  Parenteke.  The  rules  which  govern  the  law  of  descents  in  England, 
will  be  considered,  in  this  chapter,  under  two  general  heads.  1st.  To  the  next  in  blood  ; 
under  which  division  will  be  stated,  the  preference  of  the  lineal  line  over  the  collateral  line ; 
the  doctrine  of  representation ;  and  the  exclusion  of  lineal  ascent.  2d.  To  the  most  worthy 
of  blood ;  which  head  will  embrace  the  doctrine  of  the  preference  of  males  to  females,  and 
of  the  paternal  line  over  the  maternal  line,  with  the  rules  as  to  descents  exparte  patema 
and  exparte  materna;  the  right  of  primogeniture ;  and  the  exclusion  of  the  half  blood. 
And  here  we  may  remark,  as  introductory  to  the  doctrine  contained  in  this  chapter,  that  by 
law  no.inheritance  can  vest,  nor  can  any  person  be  the  actual  complete  heir  of  another,  till 
the  ancestor  is  previously  dead :  Nemo  est  hares  viventis.  Before  that  time,  the  person  who 
is  next  in  the  line  of  succession,  is  called  an  heir  apparent,  or  heir  presumptive.  Heirs 
apparent  are  such  whose  right  of  inheritance  is  indefeasible,  provided  they  outlive  their 
ancestor;  as  the  eldest  son  or  his  issue,  who  must  by  the  course  of  the  common  law  be 
heir  to  the  father,  whenever  he  happens  to  die.  Heirs  presumptive  are  such  who,  if  the 
ancestor  should  die  immediately,  would,  in  the  present  circumstances  of  things,  be  his 
heirs ;  but  whose  right  of  inheritance  may  be  defeated,  by  the  contingency  of  some  nearer 
heir  being  born.    2  Bl.  Com.  208.    Infra,  1 1  b.— [Ed.] 

(n)  This  rule,  says  Sir  William  Blackstone,  is  almost  universally  adopted  by  all  nations ; 
and  it  seems  founded  on  a  principle  of  natural  reason,  that  (whenever  a  right  of  property 
transmissible  to  representatives  is  admitted)  the  possession  of  the  parents  should  go,  upon 
their  decease,  in  the  first  place,  to  their  children,,  as  those  to  whom  they  have  given  being, 
and  for  whom  they  are  therefore  bound  to  provide.    2  Bl.  Cbra.  210. — [Ed.] 
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gp.»  w.  from  the  grandfather  to  the  father,  from  the  father  to  the  bod,  &c 
e.'u9.rFieta,  Collateral  descent  is  derived  from  the  side  of  the  lineal;  as  grand- 
iki6^^.  fathers  brother,  father's  brother,  &c  "Next  cousin  collateral 
m&  cj?k  *AaH  inherit"  doth  give  a  certain  direction  to  the  next  cousin  to 
w-M"  Fieu,  the  son,  and  therefore  the  father's  brother  and  his  posterity  shall 
&iib.?&p.  inherit  before  the  grandfather's  brother  and  *his  posterity.  Et  sic 
i^ftiBrh.  ^  ceteris*  for propinquior  excludit prqpinquum,  etpropinquus 
2p[Tri^3L  Temotumy  et  remotus  remotiorem. 

lOAf^D.47. 

(161)*        Upon  this  word  (next)  I  put  this  case.     One  hath  issue  two  sons, 
A.  and  B.,  and  dieth ;  B.  hath  issue  two  sons,  C.  and  D.,  and  dieth. 
C.  the  eldest  son  hath,  issue  and  dieth.     A.  purchaseth  lands  in  fee- 
simple,  and  dieth  without  issue,  D.  is  the  next  cousin,  and  yet  shall 
not  inherit,  but  the  issue  of  C. ;  for  he  that  is  inheritable  is  accounted 
"N«zt  of      in  law  next  of  blood.     And  therefore  here  is  understood  a  division 
undlk^?th«  °^  wftr^  VIZ*)  next  jure  reprassentationis,  and  next  jure  propinqui- 
****£».**  *at*s>  ^at  l8>  by  right  of  representation  and  by  right  of  propin- 
Soiite.  quity.     And  Littleton  meaneth  of  the  right  of  representation,  for 

ferr.uo'*    legally  in  course  of  descents  he  is  next  of  blood  inheritable  (i). 
And  the  issue  of  C.  doth  represent  the  person  of  C. ;  and  if  C.  had 
lived,  he  had  been  legally  the  next  of  blood.    And  whensoever  the 
father,  if  he  had  lived,  should  have  inherited,  his  lineal  heir  by 
right  of  representation  shall  inherit  before  any  other,  though  another 
d  u*.  7.)    be,  jure  propinquitatis,  nearer  of  blood.    And  therefore  Littleton 
intendeth  this  case  of  next  cousin  of  blood  immediately  inheritable. 
So  as  this  produceth  another  division  of  next  blood,  viz.,  immedi- 
ately inheritable,  as  the  issue  of  C. ;  and  mediately  inheritable,  as 
»AM.p.c.  D»)  if  the  issue  of  C.  die  without  issue;  for  the  issue  of  C.  and  all 
that  line,  be  they  never  so  remote,  shall  inherit  before  D.  or  his 
Dtenky      line;  and  therefore  Littleton  saith  well,  koto  far  soever  he  be  from 
eSSrfpluS*  him  in  degree.    And  here  ariseth  a  diversity  in  law  between  next 
of  blood  inheritable  by  descent,  and  next  of  blood  capable  by  pur- 
chase.   And  therefore  in  the  case  before  mentioned,  if  a  lease  for 
life  were  made  to  A.,  the  remainder  to  his  next  of  blood  in  fee  ;  in 
this  case,  as  hath  been  said,  D.  shall  take  the  remainder,  because  he 
is  next  of  blood  and  capable  by  purchase,  though  he  be  not  legally 
next  to  take  as  heir  by  descent  (6). 

(6)  "Harpur  having  a  son  and  fourdaogh-  de  sanguine  vtl  consanguinitate  ;   in  which 

tort,  viz.  A.  B.  C.and  D.  devises  to  the  son  after  citing  from  BatcUffeU  cote,  3  Co.  40. 

in  tail,  remainder  to  B.  and  C.  for  life,  re-  that  on  the  stat.  21  H.8.  the  rather  or  mother 

mtia&er proximo  coniangwnitatti  d  $anguinit  shall  be  preferred  in  administration  to  the 

of  the  devisor ;  and  Easter  17  Jam.  by  two  son,  as  next  of  blood  before  the  brother,  he 

Justices  against  one,  the  remainder  vests  in  adds,  "  Nota,  ruled  that  in  administration, 

all  the  daughters  when  the  son  dies  without  the  sister  of  the  half  blood  should  be  prefer* 

issue.    But  afterwards,  Mich.  10  Jam.  per  red  in  administration  before  the  son  of  the 

totam  curiam,  it  vests  in  the  eldest  daughter  sister  of  the  whole  blood ;  but  when  they 

only,  and  not  in  all  the  daughters ;  1.  because  are  in  aquali  gradu,  the  sister  of  the  whole 

froxmot  2.  because  an  express  estate  is  blood  shall  be  preferred  before  the  sister  of 

limited  to  two  of  the  daughters.— Penman  the  half  blood.    M.  23  Ch.  &  M.  1660.   B. 

and  Pierce."— Hal.  MSS.    See  S.   C.  in  R.  BrownU  ease."    Hal.  MSS.    See  farther 

Palm.  11  and  303.  2  Rol.  Rep.  256.  Bridgm.  as  to  proximo*  de  sanguine  in  Dy.  333  b. 

14.  O.  Bendl.  102. 106 Lord  Chief  Justice  [Hargr.  n.  2.  10  b.  (55).] 

Hale  also  gives  a  note  on  the  words  proximo* 

M  And  these  representatives  take  neither  more  nor  less,  but  just  so  much  as  their  prin- 
cipals would  ha?e  done.    This  taking  by  representation  is  called  succession  in  tttrpt** 
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*  B  UT if there  be  father  and  son,  and  the  fat  her  hath  a  brother    (162)* 
that  is  uncle  to  the  son,  and  the  son  purchase  land  in  fee-simple,  tfaLT7m 
and  die  without  issue,  living  his  father,  the  uncle  shall  have  the     xob.i" 
land  as  heir  to  the  son,  and  not  the  fat  her,  yet  the  fat  her  is  nearer  Exciiukm  of 
of  blood;  because  it  is  a  maxim  in  law,x  that  inheritance  may  l^fcthc?* 
lineally  descend,  but  not  (7)  ascend.     Yet  if  the  son  in  this  case  j£b^££ 
die  without  issue,  and  his  uncle  enter  into  the  land  as  heir  to  the  {Jg^J^^J0 
son  (as  by  law  he  ought),  and  after  the  uncle  dieth  without  issue,  tai©; 
living  the  father,  the  father  shall  have  the  land  as  heir  to  the  ?££!V «>i- 
uncle,  and  not  as  heir  to  his  son,  for  that  he  cometh  to  the  land  £££*„•" 
by  collateral  descent,  and  not  by  lineal  ascent  wAVuncie- 

(e)  "ft  is  a  maxim  in  law,  that  inheritance  may  lineally  de-     Ha. 
scend,  but  not  ascend."     I  never  read  an  opinion  in  any  book  old  *&£'  oJ?" 
or  new  against  this  maxim,  but  only  in  lib.  rub.  where  it  is  said,  (d)  ^rLi'b.Rubl 
si  quis  sine  liberis  decesserit, pater  aut  mater  ejus  in  hsereditatem  <».  to. 
succedat,  vel  frater  et  soror  si  pater  et  mater  desint ;  si  nee  hos 
habeat,  soror  patris  vel  matris,  et  deinceps  qui  propinquiores  in 
parenteld  fuerint  hsereditarib  succedant ;  et  dum  virilis  sexus 
eztiterit,et  haereditas  abinde  sit,fcemina  non  hsereditat.    But 
all  our  ancient  authors  and  the  constant  opinion  ever  since  do  affirm 
the  maxim.  *  - 

By  this  maxim  in  the  conclusion  of  his  case,  only  lineal  ascension 
in  the  right  line  is  prohibited,  and  not  in  the  collateral,  (e)  Quselibet  <«>  Brit.  cap. 
haereditas  naturaliter  quidem  adhseredes  hsereditabiliter  descen-  "£  fcaui. 
dit,  nunquam  quidem  fiaturaliter  ascendit.    Descendit  itaque  ^j?^;27, 
jus  quasi  ponderosum,  quod  cadens  deorsum  redd  lined  vel  caae,uNi^ 
transversali,  et  nunquam  reascendit  ed  vid  qud  descendit  post  pra*  ^ 
mortem  antecessorum,  it  latere  tamen  *  ascendit  alicui  propter    (163)# 
defectum  haeredum  ir\ferius  provenientium ;  so  as  the  lineal  ascent 
is  prohibited  by  law,  and  not  the  collateral  (8).    And  in  prohibiting 


which  description  the  father  is  entitled  to 
Rctictifft**  aue,  3  Co.  40,  the  rea-    take  by  purchase.    But  as  to  the  two  other 


(7)&u 

(8)  In  _  . 
sons  given  for  excluding  lineal  ascent  are,  reasons,  Lord  Coke  rather  appears  to  adopt 
first,  that  fathers  and  mothers  are  not  of  the  them.  However,  neither  of  them  seems 
blood  of  the  children;  secondly,  that  the  ex-  satisfactory.  The  inference  from  God's  pre- 
clusion is  agreeable  to  the  Jewish  law,  as  cept  to  Moses  is  unwarranted,  unless  it  can 
prescribed  to  Moses  by  God  himself;  and  be  shown,  that  it  was  promulgated  as  a  law 
thirdly,  that  it  tends  to  avoid  that  confusion  for  mankind  in  general,  instead  of  being  like 
and  diversity  of  opinions  in  the  case  of  de-  many  other  parts  of  the  Mosaical  law,  a  rule 
■cents,  of  which  the  allowance  of  lineal  as-  for  the  direction  of  the  Jewish  nation  only. 
cension  by  the  civil  law  is  said  to  be  the  Besides,  by  the  Jewish  law,  the  father  did 
occasion.  Lord  Coke  himself  controverts  the  succeed  to  the  son  in  exclusion  of  his  bro- 
first  of  these  reasons  by  the  words  of  Little-  thers,  unless  one  of  them  married  the  widow 
ton  in  the  section  here  commented  upon,  and  of  the  deceased,  and  raised  up  seed  to  him. 
by  the  case  of  administration,  in  which  the  See  Bl.  Law  Tracts,  v.  1.  p.  182.  8vo.  ed* 
father  or  mother  is  preferred  as  nearest  of  blood  and  Seld.  de  Succes.  Ebraeor.  c.  12.  there 
to  their  children,  and  also  by  the  case  of  a  cited.  The  argument  from  the  supposed 
remainder  to  the  son's  nearest  of  blood,  under  confusion  and  uncertainty,  which  might  arise, 

according  to  the  roots ;  since  all  the  branches  inherit  the  same  share  that  their  root,  whom 
they  represent,  would  have  done.  9  Bl.  Com.  217.  The  Jewish  succession  was  after  the 
same  manner,  Seld.  de  Sacc.  Ebr.  c.  1 ;  but  the  Roman  somewhat  differed.  See  Nov.  110. 
c  3.    Inst.  3.  1.  6.    2  Bl.  Com.  218— [Ed.] 
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.  lib. 

who.to  entitle 
the  lather  to 
inherit,  must 
have  been 
last  seised  of 
the  actual 
freehold. 
(/)11R4. 
11.  10  Ass.  27. 


the  lineal  ascent,  the  common  law  is  assisted  with  the  law  of  the 
twelve  tables  (9). 

•Here  our  author,  for  the  confirmation  of  his  opinion,  draweth  a 
reason  and  a  proof  (as  you  have  perceived)  from  one  of  the  maxims 
of  the  common  law. 

"  And  his  uncle  enter  into  the  land."  For  if  the  uncle  in  this 
case  doth  not  enter  into  the  land,  then  cannot  the  father  inherit  the 
land :  forthere  isanothermaximinlaw  herein  implied^/*)  that  a  "man, 
that  claimeth  as  heir  in  fee-simple  to  any  man  by  descent,  must 
make  himself  heir  to  him  that  was  last  seised  (k)  of  the  actual  free- 
hold and  inheritance  (10).     And  if  the  uncle  in  this  case  doth  not 


tbe  brother ;  by  the  Roman  law  he  succeeded 
equally  with  the  brother.  But  by  the  English 
law  the  father  cannot  take  from  his  son  by 
an  immediate  descent,  but  may  take  as  heir 
to  his  brother,  who  was  heir  to  his  son,  by 
collateral  descent.  2  Hist.  c.  11.  5th  ed.  p. 
93.  A  father  or  mother  may,  however,  be 
cousin  to  their  own  child,  and  in  that  relation 
may  inherit  from  him,  notwithstanding  the 
relation  of  rather  or  mother.  Eastwood  v. 
Vincke,  2  P.  Wms.  614.]— [Ed.] 

(9)  See  Tab.  5.  1.  de  succession*  ab  intes- 
tato ;  but  neither  in  this  nor  in  any  other  part 
of  the  12  Tables,  do  I  see  any  thing  to  ex- 
clude lineal  ascent;  and  as  I  have  not  met 
with  any  book  on  the  Roman  law  in  which 
such  an  excluiion  is  mentioned,  I  conclude, 
that  Lord  Coke  is  mistaken  in  his  idea  of  our 
laws  conforming  to  the  law  of  the  12  Tables. 
The  mother  was  indeed  excluded ;  but  it  was 
not  because  the  law  of  the  12  Tables  did  not 
permit  lineal  ascent,  but  on  account  of  her 
sex,  that  law  preferring  the  agnati,  or  those 
related  through  males,  and  excluding  the 
cognati,  or  those  related  through  females. 
See  Inst  3.  3  Princ— [Hargr.  n.  2.  11  a. 
(57).] 

( 10)  "  Grandfather,  father,  and  son ;  grand- 
father dies ;  father  is  bound  in  an  obligation 
or  warranty,  and  dies  before  entry.  Held, 
that  the  son  is  not  liable,  because  he  shall 
make  himself  heir  to  the  grandfather.  24 
E.  3."  Hall.  MSS.— Hargr.  n.  3.  11  b. 
(58).] 

[See  2  Saund.  8  h.  n.  4.  2  Cm.  Dig.  490.1 
-[Ml] 


if  lineal  ascent  should  be  permitted,  is  not 
less  liable  to  objection ;  because  lineal  ascent 
might  be  governed  by  the  same  rules  as  lineal 
descent ;  and  what  is  the  difference  between 
the  two,  that  should  create  more  confusion 
and  uncertainty  in  the  one  case  than  in  the 
other  1  Our  modern  writers  account  for  our 
law's  disallowance  of  lineal  ascent  in  a  very 
different  way ;  and  according  to  them,  it  in 
a  great  measure  originated  from  the  nature  of 
ancient  feudal  grants,  which,  like  estates 
tail,  being  confined  to  the  first  feudatory  and 
his  descendants,  necessarily  excluded  his 
father  and  mother,  and  all  paramount  them 
and  also  his  collateral  relations.  How  this 
rule  in  practice  became  extended  so  as  to  ex- 
clude lineal  ascent  universally,  without  con- 
fining it  to  the  cases  to  which  the  feudal 
reason  for  the  rule  is  applicable,  and  yet  at 
the  same  time  is  so  construed,  as  to  let  in  all 
collateral  relations,  and  even  the  father  him- 
self collaterally,  and  by  the  medium  of  others, 
is  not  now  very  easy  to  explain,  though  this 
has  been  attempted.  See  Wright's  Ten. 
180.  and  Bl.  Law  Tracts,  v.  1.  p.  183.  8vo. 
ed.  See  also  a  learned  note  on  the  subject 
in  Littleton  avec  Observat.  par  M.  Houard. 
This  edition  of  Littleton  is  in  2  vol.  4to.  and 
was  published  at  Rouen  in  1766. — [Hargr. 
n.  1. 11  a.  (56V) 

[And  see  Sulliv.  Lect.  xiv.  2  Bl.  Com. 
308.  Lord  Hale,  in  his  History  of  th  e  C  om- 
mon  Law,  says,  that  by  the  Law  of  Nor- 
mandy, the  lather  was  postponed  to  the 
brother  and  sister,  and  their  issues,  but  was 

5 referred  before  the  uncle.    According  to  the 
ewish  law,  the  father  was  preferred  before 

(k)  The  last  actual  seisin  in  any  ancestor*  says  Sir  Matthew  Hale,  makes  him,  as  it 
were,  the  root  of  the  descent,  equally  to  many  intents,  as  if  he  had  been  a  purchaser  ;  and 
therefore  he  that  cannot,  according  to  the  rules  of  descents,  derive  his  succession  from  him 
that  was  last  actually  seised,  though  he  might  have  derived  it  from  some  precedent  ancestor, 
shall  not  inherit.  2  Hal.  Hist.  c.  1 1.  p.  120.  The  law  requires  this  notoriety  of  possession 
as  evidence  that  the  ancestor  had  that  property  in  himself,  which  is  to  be  transmitted  to  his 
heir.  The  seisin  therefore  of  any  person  makes  him  the  root  or  stock  from  which  all  future 
inheritance  by  right  of  blood  must  be  derived,  which  is  briefly  expressed  in  the  maxim  of 
Fleta,  Seisina  facit  stipitem.  See  2  Bl.  Com.  208.  212.  227,  228.  1  Bl.  Law  Tr.  180. 
8  Co.  36<—[£&] 
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enter,  then  had  he  but  a  freehold  in  law,  and  no  actual  freehold,  but  ?k&VkVk 
the  last  that  was  seised  of  the  actual  freehold  was  the  son  to  whom  <w.  impwi. 
the  father  cannot  make  himself  heir  ;  and  therefore  Littleton  saith,  la'  $&£ 
and  his  uncle  enter  into  the  land,  as  by  law  he  ought,  to  make  p*6- 
the  father  to  inherit,  as  heir  to  the  uncle. 

a  As  by  lata  he  ought."  These  words  as  a  key,  do  open  the  se- 
crets of  the  law  ;  for  hereupon'it  is  concluded,  that  where  the  uncle 
cannot  get  an  actual  possession  by  entry  or  otherwise,  there  the 
father  in  this  case  cannot  inherit.  And  therefore  if  an  advowson  be 
granted  to  the  son  and  his  heirs,  and  the  son  die  without  issue,  and 
this  descend  to  the  uncle,  and  he  die  before  he  doth  or  can  present 
to  the  church,  the  father  shall  not  inherit,  because  he  should  make 
himself  heir  to  the  son,  which  he  cannot  do  (l).  And  so  of  a  rent 
and  the  like.  But  if  the  uncle  had  presented  to  the  church,  or  *had  (165)» 
seisin  of  the  rent,  there  the  father  should  have  inherited.     For  tit-  * 

tleton  putteth  his  case  of  an  entry  into  land  but  for  an  example.     If 
the  son  make  a  lease  for  life,  and  die  without  issue,  and  the  rever- 
sion descend  to  the  uncle,  and  he  die,  the  reversion  shall  not  descend 
to  the  father,  because  in  that  case  he  must  make  himself  heir  to  the 
son.     A.  infeofis  the  son  with  warranty  to  him  and  his  heirs,  the 
son  dies,  the  uncle  enters  into  the  land  and  dies,  the  father  if  he  be 
impleaded  shall  not  take  the  advantage  of  this  warranty,  *for  then     M8a. 
he  must  vouch  A.  as  heir  to  his  son,  which  he  cannot  do  (11) ;  for 
albeit  the  warranty  descended  to  the  uncle,  yet  the  uncle  leaveth  it 
as  he  found  it,  and  then  the  father  by  Littleton's  (ought)  cannot  take 
advantage  of  it     For  Littleton,  sect  603.  saith  that  warranties  shall  Vid.aect6oaL 
descend  to  him  that  is  heir  by  the  common  law  ;  and  sect  718.  he  gg.*  came, 
saith  that  every  warranty  which  descends,  doth  descend  to  him  that     ° 
is  heir  to  him  which  made  the  warranty  by  the  common  law ;  which 
proveth  that  the  father  shall  not  be  bound  by  the  warranty  made  by 
the  son,  for  that  the  father  cannot  be  heir  to  the  son,  that  made  the 
warranty.     And  a  warranty  shall  not  go  with  tenements,  whereunto  y^^^ix 
it  is  annexed,  to  any  special  heir,  but  always  to  the  heir  at  the  com-  736/737. 
mon  law  (12).   And  therefore  if  the  uncle  be  seised  of  certain  lands, 
and  is  disseised,  the  son  release  to  the  disseisor,  with  warranty,  and 
die  without  issue,  this  shall  bind  the  uncle ;  but  if  the  uncle  die  with- 
out issue,  the  father  may  enter,  for  the  warranty  cannot  descend 

(11)  "  Quaere  of  this  case  of  warranty ;  for  2  Roll.  Abr.  743,  where  it  is  said,  that  ther 

though  the  lien  of  warranty  descends  from  father  may  vouch  on  such  a  warranty  to  the 

him  who  makes  the  warranty,  to  the  heir  at  uncle.    In  Gilb.  Ten.  18.  there  is  a  reference 

common  law,  and  it  cannot  descend  to  the  to  Lord  C.J.  Hale's  note  on  this  part  of  Lord 

special  heir,  because  it  is  a  thing  in  gross,  Coke,  from  which  it  appears  that  Lord  C.  B. 

yet  the  benefit  of  a  warranty,  being  once  an-  Gilbert  had  seen  Lord  Hale's  MSS.  notes.— 

nexed  to  land,  shall  go  in  divers  cases  as  [Hargr.  n.  1.  12  a.  (60).] 
incident  to  the  land,  to  the  special  heir  or        (12)  See  ace.  both  as  to  estoppels  and 

assignee.    Thus  a  gift  of  borough-english,  warranties,  Hobv  31.    8  Co.  64.    But  ob- 

witb  a  warranty,  shall  go  to  the  youngest  serve  what  is  said  by  Lord  Hale  in  the  pre- 

aon  with  the  land."    Hall.  MSS.— See  ace.  ceding  note.— [Hargr.  n.  2.  12  a.] 

(l)  But  if  the  advowson  be  appendant  to  a  manor,  there  actual  seisin  of  the  manor  will 

five  an  actual  seisin  of  the  advowson.    Post,  15  b.  n,  I.  (85).    Watk.  Desc.  60,  61.— 
Ed.] 
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%  h.  6. 33.  t  upon  him.  So  if  the  son  concludeth  himself  by  pleading  concerning 
SS?.CcbS*  the  tenure  and  services  of  certain  lands,  this  shall  bind  the  uncle  \ 
m>  but  if  the  uncle  die  without  issue,  this  shall  not  bind  the  father,  be- 

cause he  cannot  be  heir  to  the  son,  and  consequently  not  to  the 
(lW     estoppel  in  that  case  ;  but  if  it  *be  such  an  estoppel  as  runneth  with 
the  land,  then  it  is  otherwise  (13). 

10  b,  «  Yet  the  father  is  nearer  of  blood."    And  therefore  some  do 
S^tainthi  hold  uPon  these  words  of  Littleton,  that  if  a  lease  for  life  w$re  made 
caw  of  pur-    to  the  son,  the  remainder  to  his  next  of  blood,  that  the  father  should 
6E.&'tu.Ad-  take  the  remainder  by  purchase,  ancl  not  the  uncle,  for  that  Little-  * 
$  siwiifib'fi  ton  saith  the  father  is  next  of  blood,  and  yet  the  uncle  is  heir.     As 

SS'  s^  if a  man  ha* xfm&  two  sons» an(*  ^e  eide8t  son  ^at^  *s9ue  a  son  and 

of  SowSer  ^  a  remainder  's  limited  to  the  next  of  his  blood,  the  younger  son 
0  (HobS.)    shall  take  it,  yet  the  other  is  his  heir, 

11  b.  (g)  Note,  that  true  it  is  that  the  uncle  in  this  case  is  heir,  but  not 
hSSSalb^  absolutely  heir  ;  for  if  after  the  descent  to  him  the  father  hath  issue 
Sfbirth  oira  a  son  or  daughter,  that  issue  shall  enter  upon  the  uncle  (14).  (A)  And 
poithumoua   go  it  is,  if  a  man  hath  issue  a  son  and  a  daughter,  the  son  purchaseth ' 
^ejrnearerof  ^ ^  .^  ^  ^  ^.^  ^^^j.  jgsue>  fae  daUghter  shall  inherit  the 

&k!IDM*  land,  but  if  the  father  hath  afterward  issue  a  son,  this  son  shall  enter 
a&H.'6.235.  *nto  ^e  *an(*  M  ^e*r  to  ^8  brother,  and  if  he  hath  issue  a  daughter 
c&)  19 h.  &  61.  and  no  son,  she  shall  be  coparcener  with  her  sister. 

urn*™!.  JIND  in  case  where  the  son  purchaseth  land  in  fee-simple,  and 
[Sect  4.  djes  without  issue,  they  of  his  blood  on  the  father's  side  shall  in- 
2.ToUwmost  ^m'  ^  *tt"r*  io  **m>  before  any  of  the  blood  on  the  *mother's 
SoSd^f  w"^e :  ^u*  &  ^e  ^a^  no  **l"r  on  Par*  °f  ^  father,  then  the 
(167)*    land  shall  descend  to  the  heirs  on  the  part  qf  the  mother  (15). 

Preference  of 

male  heirs  over  beirt  female ;  heira  on  the  part  of  the  father  shall  inherit  before  heirs 
on  the  part  of  the  mother. 

(13)  "  The  son  makes  lease  for  life,  and  humous  son.  See  ant  55  b.  (vol.  1.  p.  640.) 
dies ;  the  uncle  releases  to  the  lessee  for  life  where  Lord  Coke  puts  the  case  of  a  daugh- 
in  tail  on  condition,  and  dies.  Quaere,  who  ter's  being  entitled  against  a  posthumous 
shall  enter  for  the  condition  broken,  as  the  brother  to  corn  sowed  before  his  birth ;  which 
reversion  in  fee  doth  not  descend  to  the  seems  to  show,  that  Lord  Coke  did  not  coo- 
father  V  Hal.  MSS. — [Hargr.  n.  3.  12  a.  aider  the  posthumous  child  as  entitled  to  any 
(61.)]  mean  profits  on  a  descent    See  also  Wils. 

(14)  Here  Lord  Coke  is  silent  as  to  the  Rep.  vol.  2.  p.  526.  where  Lord  C.  J.  De 
right  to  the  intermediate  profits  from  the  Grey,  in  delivering  the  opinion  of  the  court 
death  of  the  father.    In  the  case  of  Basset  of  C.  P.  on  a  question  whether  a  posthumous 


and  Basset,  Lord  Ch.  Hardwicke  held,  that  son  was  actually  seised,  denies  that  the  post- 

a  posthumous  son,  claiming  under  a  remain-  humous  son  in  the  case  of  a  descent,  can  be 

der  in  a  settlement  was,  by  construction  of  entitled  to  any  profits  received  before  his 

the  10  &  11  W.  3.  c.  16.  which  preserves  birth,  and  cites  9  H.  6.  25.  as  an  authority 

remainders  for  posthumous  children,  where  in  point — [Hargr.  n.  4. 11  b.  (59.)] 

no  estate  is  limited  to  trustees  for  that  pur-  [See  Goodtitle,  d.  NewmaH  v.  Newman,  3 

jtose,  intitled  to  the  mean  profits.    See  3  Wils.  516.  528.  3d  edit  Ant  p.  136, 137.  n. 

Atk.  203.    But  in  the  same  case,  Lord  Hard-  (1.)]— [Ed.] 

wicke  seems  to  have  taken  it  for  granted,  (15)  Et  cest  Poppinion  de  toutes  Us  justices 

that  on  a  descent  the  mean  profits  belong  to  M.  12  E.  4.     Me*  la  fuit  tonus  si  terre  de- 

the  uncle ;  for  he  directed  that  the  profits  of  scende  a  un  home  de  part  son  pert,  qui  devia 

the  estate  descended  should  be  accounted  for  sans  issue,  que  son  prochem  hetre  de  part  son 

by  the  uncle,  only  from  the  birth  of  the  post*  pere  inheritera  a  luy  cest  assavoir  U  proehanque 


Digitized  by  LjOOQIC 


CH.XXIX. 


THINGS  REAL  BY  DESCENT. 


By  this  it  appeareth,  that  our  author  divideth  heirs  into  heirs  of 
the  part  of  the  father,  and  into  heirs  of  the  part  of  the  mother. 

(0  «  They  of  his  blood  on  the  father's  side."  Here  it  is  to  be 
understood,  that  the  father  hath  two  immediate  bloods  in  him,  viz. 
the  blood  of  his  father,  and  the  blood  of  his  mother  (16).  Both 
these  bloods  are  of  the  part  of  the  father.  (A?)  And  this  made  ancient 
authors  say,  that  if  a  man  be  seised  of  lands  in  the  right  of  his  wife, 
and  is  attainted  of  felony,  and  after  hath  issue,  this  issue  should  not 
inherit  his  mother,  for  that  he  could  derive  no  blood  inheritable 
from  the  father.  And  both  these  bloods  of  the  *part  of  the  father 
must  be  spent  *before  the  heir  of  the  blood  of  the  part  of  the  mother 
shall  inherit,  wherein  ever  the  line  of  the  male  of  the  part  of  the 
father,  that  is,  the  posterity  of  such  male,  be  they  male  or  female, 
(who  ever  in  descents  are  preferred,)  must  fail  before  the  line  of  the 
mother  shall  inherit  (/)  And  the  reason  of  all  this,  for  that  the 
blood  of  the  part  of  the  father  is  more  worthy,  and  more  near  in 
judgment  of  law,  than  the  blood  of  the  part  of  the  mother  (m). 


137 
12  a. 

Vid.  sect.  364. 
an  excellent 
point. 

<0  Bract,  lib. 
2.  M.  66. 67, 
68,69,  Ac. 
Fleta,  lib.  6. 
ca.  1, 2,  &c. 
Brittan,  ca. 
128,119.    PI. 
Com.  444. 
Clere's  caae. 
Tr.  19  E.  1. 
in  Banco  Rot. 
26.    Lincoln. 
Will.  Seel'a 
casa. 

(A)  Britton, 
Ilil.  15.    Fie- 
ta,  lib.  I.  ca. 
ia    PI.  Com. 
443, 446,  Ac. 
Clere's  case. 
(1  Sid.  200.) 
(168)* 

•12  b. 

(Flowd.  444.) 
(!)  19  R.  2. 
Gar.  100. 


est  del  sank  le  pere  de  part  lay  el,  Et  pur  de- 
flate de  tiel  hetre,  eeux  que  sont  de  sank  le  pere 
del  part  le  mere  It  pert,  S.  lailesse  doient  enhe- 
ritcr.  Et  sHl  ny  ad  tiel  heire  de  part  le  pere 
donques  le  seignour,  avera  le  terre  par  eschete. 
Red.  But  this  passage  is  not  ia  any  edition 
prior  to  Red  man' 8,  and  seems  an  addition  to 
Littleton  by  another  hand,  and  to  be  an  opin- 
ion extracted  from  12  £.  4.  14.  pi.  12.  which 
is  indeed  cited  in  the  margin  of  Redman.— 
[Harp.  n.  4. 12  a.] 

(16)  Bat  sometimes  a  man  can  only  have 
immediate  inheritable  blood  from  one  parent, 
as  where  his  father  or  mother  is  an  alien  or 
person  attainted ;  and  this  it  seems  suffices 
to  enable  children  to  inherit  from  the  parent, 
who  confers  the  inheritable  blood,  and  also 
to  inherit  to  each  other.  See  ace.  ante  8  a. 
n.  2.  (vol.  1.  p.  90.  n.  6.)  and  the  following 
note  by  Lord  Hale  on  Lord  Coke's  next  pas- 
sage, where  he  mentions,  that  according  to 
ancient  authors  the  issue  of  an  attainted 
father  cannot  inherit  to  the  mother.  "  This 
seems  not  to  be  law.  A  female  heretrix  takes 
an  alien  to  husband,  and  they  have  issue :  the 
issue  shall  inherit  to  the  mother.  Post,  Sect. 
114.  and  fol.  33  a.  for  dower  of  wife  being 
alien  or  attainted.  Hal .  MSS.  To  the  same 
purpose  is  what  follows,  being  a  note  on  fo. 
8  a.  post,  where  Lord  Coke  asserts,  that  the 


children  of  an  alien  cannot  inherit  to  each 
other,  though  he  allows  that  the  children  of 
one  attainted,  if  born  before  the  attainder, 
may.  "  Qusere  of  this;  for  it  seems  the 
blood  of  the  mother  suffices  to  make  them 
inheritable  one  to  the  other,  and  this  was  the 

Principal  reason  in  Bobby's  ease,"  Hal. 
1SS.  Also  Lord  Hale,  in  another  note  in 
fol.  8  a.  post,  abridges  the  case  of  Bacon  and 
Bacon  from  Cro.  Cha.  and  cites  Stephen'* 
ease  in  the  dutchy  as  another  case  of  the  same 
kind,  and  then  there  is  the  note  following. 
"  Yet  note  that  he  cannot  be  heir  to  his 
mother,  because  she  is  an  alien.  Husband 
denizen  takes  wife  an  alien,  or  wife  takes 
husband  an  alien,  and  they  have  issue.  It 
seems  the  issue  shall  inherit  to  the  father  in 
the  first  case,  to  the  mother  in  the  second. 
Ergo  videtur,  that  if  alien  hath  issue  by  deni- 
zen two  sons,  one  son  shall  inherit  to  the 
other,  because  the  mother  is  a  denizen ;  and 
so  in  the  case  of  a  person  attainted,  having 
issue  after  attainder ;  and  this  was  one  of 
the  reasons  of  Hubby's  case."  Hal.  MSS. 
This  doctrine  is  agreeable  to  Lord  Hale's 
argument  when  he  gave  judgment  in  CoWng- 
wood  and  Pace,  cited  ante  fol.  8  a.  n.  2  (vol. 
1.  p.  90.  n.  6.)  and  also  confirms  the  obser- 
vation hazarded  in  n.  5.  fol.  8  a,  post.— 
[Hargr.  n.  7. 12  a.  (62).] 


(h)  So  the  son  shall  be  admitted  before  the  daughter;  and  the  brother  is  preferred  before 
the  sister ;  and  the  uncle  before  the  aunt.  This  preference  of  males  to  females  is  evidently 
derived  from  the  feudal  law ;  but  our  law  does  not  extend  to  a  total  exclusion  of  females, 
as  the  Salic  law,  and  others,  where  feuds  were  most  strictly  retained  :  it  only  postpones 
them  to  males :  for  though  daughters  are  excluded  by  sons,  yet  they  succeed  before  any 
collateral  relations.    2  Hal.  Hist.  c.  11.  p.  116.    2  61.  Com.  214.— [Ed.] 

vol.  II.  20 
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Brtowt,ci.  «  Before  any  of  the  blood  on  the  mother's  side."  And  it  is  to 
JutMib.6.  be  observed,  that  the  mother  hath  also  two  immediate  bloods  in  her, 
**■*■  viz.  her  father's  blood,  and  her  mother's  blood.     Now  to  illustrate 

all  this  by  example,  Robert  Fairfield,  son  of  John  Fairfield  and  Jane 
Sandie,  takes  to  wife  Ann  Boyes,  daughter  of  John  Boyes  and  Jane 
Bewpree,  and  hath  issue  William  Fairfield,  who  purchaseth  lands  in 
fee.  Here  William  Fairfield  hath  four  immediate  bloods  in,  him, 
two  of  the  part  of  his  father,  viz.  the  blood  of  the  Fairfields,  and 
the  blood  of  the  Sandies,  and  two  of  the  part  of  his  mother,  viz.  the 
blood  of  the  Boyes,  and  the  blood  of  the  Bewprees,  and  so  in  both 
cases  upward  in  infinitum.  Now  admit  that  William  Fairfield  die 
without  issue,  first  the  blood  of  the  part,  of  his  father,  viz.  of  the 
Fairfields,  and  for  want  thereof  the  blood  of  the  Sandies  (for  both 
these  are  of  the  part  of  the  father),  if  both  these  fail,  then  the  heirs 
of  the  part  of  the  mother  of  William  Fairfield  shall  inherit,  viz. 
first  the  blood  of  the  Boyes,  and  for  default  thereof,  the  blood  of 
the  Bewprees. 

(169)*  ("*)  And  note,  it  is  an  old  and  true  maxim  in  law,  that  none  shall 
12  a.  inherit  any  lands  as  heir,  but  only  the  blood  of  the  first  purchaser 
Bvttheheir  (n),  for  (*)  refirt  it  quo  fiat  perquisitum.  As  for  example,  Robert 
SSodX ih?6  Coke  taketh  the  daughter  of  Knightley  to  wife,  and  purchaseth  lands 
*JJ^jy.r:  to  him  and  to  his  heirs,  and  by  *Knightley  hath  issue  Edward,  none 
g»>  w/com.  of  the  blood  of  the  Knightleys,  though  they  be  of  the  blood  of 
eue/447.  *  Edward,  shall  inherit,  albeit  he  had  no  kindred  but  them,  because 
fca/hslftc'  they  were  not  of  the  blood  of  the  first  purchaser  (o),  viz.  of  Robert 
SEgl^Coke(17). 

ton,  cap.  119.  24 E. a  BO.  39 E.  3.  29,  30.  38.  49 E.  3. 12.  40AM.D.4.  12 E. 4. 14.  PI. 
Com.445&4fi0.  7E.6.Dyer6.  24E.3.24.  37 Ass.  4.  40E.3.S7  42E.&10.  45E.3. 
Releases  2a  7H.6.3,4.  8A8S.6.  35 Am. 2.  5E.4.7.  3H.5.  21 H. 7. 33.  40AM.6. 
Raicliflfe's  case.    3  Co.  42.    (Ante,  220  b.) 

(17)  "And  therefore  if  the  heir  of  the  escheat.  49  Ass.  p.  4."  Hall.  MSS. — 
part  of  the  father  be  attainted,  the  land  shall     [Hargr.  n.  6.  12  a.] 

(w)  The  first  purchaser,  perquUiior,  is  he  who  first  acquired  the  estate  to  his  family, 
whether  by  sale,  gift,  devise,  or  any  other  mode,  except  only  that  of  descent.  2  Bl.  Com. 
220,    And  see  n.  (o)  infra.— [Ed.] 

(o)  This  rule,  which  was  entirely  unknown  among  the  Jews,  Greeks,  and  Romans,  is 
plainly  derived  from  the  feudal  law ;  for  when  feuds  first  became  hereditary,  no  person 
could  succeed  to  *.  feodum  novum  but  the  lineal  descendants  of  the  person  who  first  acquired 
it,  who  was  called  the  perquintor.  So  that  if  a  person  died  seised  of  a  feud  of  his  own  ac- 
quiring, without  leaving  issue,  it  did  not  go  to  his  brothers,  but  reverted  to  the  donor.  But 
if  it  was  a  feodum  antiquum,  that  is,  if  it  had  descended  to  the  vassal  from  his  ancestors,, 
then  his  brothers,  or  such  other  collateral  relations  as  were  descended  from  the  person  who 
first  acquired  it,  might  succeed.  However,  when  the  feudal  rigour  was  in  part  abated,  a 
method  was  invented  to  let  in  the  collateral  relations  of  the  first  purchaser  to  the  inheritance 
by  granting  a  feudum  novum,  to  hold  ut  feodum  antiquum,  that  is,  with  all  the  qualities, 
annexed  of  a  feud  derived  from  his  ancestors ;  and  then  the  collateral  relations  were  per- 
mitted to  succeed  even  in  infinitum,  because  they  might  have  been  of  the  blood  of  the  first 
imaginary  purchaser.  In  imitation  of  this  rule,  it  has  long  been  established,  that  every 
acquisition  of  an  estate  in  fee-simple  by  purchase,  is  considered  by  the  English  law  as  a. 
feodum  antiquum,  or  a  feud  of  indefinite  antiquity ;  and  therefore  the  collateral  kindred  of 
the  grantee,  or  descendants  from  any  of  his  lineal  ancestors,  by  whom  the  lands  might 
have  possibly  been  purchased,  are  capable  of  being  called  to  the  inheritance.  But  when 
an  estate  has  really  descended  in  a  course  of  inheritance  to  the  person  last  seised,  the  strict 
rule  of  the  feudal  law  is  still  observed ;  and  none  are  admitted  but  the  heirs  of  those  through*. 
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BUT,  if  a  man  marrieth  an  (18)  inheritrix  of  lands  in  fee-   littuwok. 
simple,  who  have  issue  a  son,  and  die,  and  the  son  enter  into  the  t  \£uf'   \ 
tenements,  as  son  and  heir  to  his  mother,  and  after  dies  without  anduJrtfoi* 
issue,  the  heirs  of  the  part  of  the  mother  ought  to  inherit,  and  not  JJSJJHroli 
the  heirs  of  the  part  of  the  father.    And  if  he  hath  no  heir  on  gjj  JJff11^. 
the  part  of  the  mother,  then  the  lord,  of  whom  the  land  is  holden,  p»rteeinau>r- 
shall  have  the  land  by  escheat.  (19)  In  the  same  manner  it  is,  if  Eru!*11  **" 
lands  descend  to  the  son  of  the  part  of  the  father,  and  he  entereth, 
and  afterwards  dies  without  issue,  this  land  shall  descend  to  the  verto.60*" 
heirs  on  the  part  of  the  father,  and  not  to  the  heirs  on  the  part 
of  the  mother.     And  if  there  be  no  heir  of  the  part  of  the  father, 
the  lord  of  whom  the  land  is  holden  shall  have  the  land  by 
escheat.     And  so  see  the  diversity,  where  the  son  purchaseth  land 
or  tenements  in  fee-simple,  and  where  he  cometh  to  mlhem  by    (170)* 
descent  on  the  part  of  his  mother,  or  on  the  part  of  his  father. 

u  But  if  a  man  marrieth  an  inheritrix,  fyc."  Here  there  is  13  a. 
another  maxim,  (n)  that  whensoever  lands  do  descend  from  the  part  S^att** . 
of  the  mother,  the  heirs  of  the  part  of  the  father  shall  never  inherit 
And  likewise  when  lands  descend  from  the  part  of  the  father,  the 
heirs  of  the  part  of  the  mother  shall  never  inherit  (20).  Et  sic  pa- 
terna  paternis,  et  i  converso,  materna  maternis.  For  more  mani- 
festation hereof,'  and  of  that  which  hereafter  shall  be  said  touching 
descents,  see  a  table  in  the  beginning  of  this  chapter.  # 

It  is  necessary  to  be  known  in  what  cases  the  heir  of  the  part  of      12b. 
the  mother  shall  inherit,  and  where  not    If  a  man  be  seised  of  lands  ff^iftff^ 
is  heir  of  the  part  of  his  mother,  and  maketh  a  feoffment  in  fee,  J^jjJJJjL 
and  taketh  back  an  estate  to  him  and  to  his  heirs,  this  is  a  new  pur-  yMtoenl 
chase,  and  if  he  dieth  without  issue,  the  heirs  of  the  part  of  the  father  n£ilheiru?a 
shall  first  inherit  (21).     If  a  man  so  seised  maketh  a  feoffment  in  SJJ?2?m». 

S  IB)  feme,  L.  and  M.  Ron.  P.  Red.  and  seisin  it  is  lodged  in  the  father's  line,  to 

19)  All  between  En  mesme  and  sic  vide  whom  the  heir  of  the  part  of  the  mother 

omitted  in  Red.  can  never  derive  a  title,  as  heir,  but  it  shall 

(30)  "  Bat  if  the  eldest  son  purchases  rather  escheat.    But  if  the  heir  of  the  part 

land,  and  it  descends  to  the  youngest  son,  of  the  father  had  not  entered,  and  then  that 

and  he  dies  without  heir  of  the  part  of  the  line  had  failed,  it  might  hate  descended  to 

father,  it   shall    descend    to    the   heir  on  the  heir  of  the  part  of  the  mother,  as  heir  to 

the  part  of  the  mother ;  because  they  have  the  son.]— f Ea.] 

one  and  the  same  mother."    Hal.  MSS. —        (21)  But  here  Lord  Coke  must  be  under- 

[Hargr.  n.  5.  13  a.  (67).]  stood  to  speak  of  two  distinct  conveyances 

[But  Lord  Hale,  in  2  Hist.  127.  observes,  in  fee ;  the  first  passing?  the  use  as  well  as 

that  if  the  son  purchases  lands  and  dies  the  possession  to  the  feoffee,  and  so  com* 

without  issue,  ana  it  descends  to  any  heir  of  pletely  divesting  the  feoffor  of  all  interest  in 

the  part  of  the  father,  then  if  the  line  of  the  the  laud;  and  the  second  regranting  the  estate 

father,  after  entry  and  possession,  fail,  it  shall  to  him.    For  if  in  tho  first  feoffment,  the  use 

sever  return  to  the  line  of  the  mother ;  though  had  been  expressly  limited  to  the  feoffor  and 

in  the  first  instance,  or  first  descent  from  the  his  heirs,  or  if  there  was  no  declaration  of 

•on,  it  might  have  descended  to  the  heir  of  uses,  and  the  feoffment  was  not  on  such  a 

the  part  of  the  mother:  for  by  this  descent  consideration  as  to  raise  an  use  in  the  feof- 

whom  the  inheritance  has  passed ;  for  all  others  have  demonstrably  none  of  the  blood  of 
the  first  purchaser  in  them,  and  therefore  shall  never  succeed.  Descents  export*  vaterna  et 
vaterna  depend  on  this  distinction.    2  Bl.  Com.  220.  222.     Infra,  12  a.  2  Hal.  Hist.  120. 
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ternal  heir, 
or  not. 
9H.7.M. 
(Plowd.  47. 
Ante,  202.) 
(171)* 
(oWH.6.4. 
1  Co.  100. 
Shelley's 
case. 

(trt  6  E.  2.1k. 
A^ow.  207. 
Hob.  31.) 


(o)  6  E.  a 
Avowry  207. 
(8C0.M 
3  Co,  32  b.) 


fee  *upon  condition,  and  die,  the  heir  of  the  part  of  the  father, 
which  is  the  heir  at  the  common  law,  shall  enter  for  the  condition 
broken,  but  the  heir  of  the  part  of  the  mother  shall  enter  upon  him, 
and  enjoy  the  land,  (o)  A  man  so  seised  maketh  a  feoffment  in 
fee,  reserving  a  rent  to  him  and  to  his  heirs,  this  rent  shall  go  to 
the  heirs  of  the  part  of  the  father  (p)  ;  but  (p)  if  he  had  made  a  gift 
in  tail,  or  a  lease  for  life,  reserving  a  rent,  the  heir  of  the  part  of  the 
mother  shall  have  the  reversion,  and  the  rent  also  as  incident 
thereunto  shall  pass  with  it ;  but  the  heir  of  the  part  of  the  mother 
shall  not  take  the  advantage  of  a  condition  annexed  to  the  same, 
because  it  is  not  incident  to  the  reversion,  nor  can  pass  therewith. 
(q)  If  a  man  had  been  seised  of  a  manor  as  heir  on  the  part  of  his 
mother,  and  before  the  statute  <?f  Quia  emptores  terrarum,  had 


fee,  and  consequently  the  use  resulted  to  the 
feoffor,  in  either  case  he  is  in  of  his  ancient 
use,  and  not  by  purchase.  Adj.  ace.  3  Lev. 
406.  and  2  Salk.  59.  and  see  arc.  post,  13  a. 
and  ant.  22  b  (p.  140. 143.)  What  shall  be 
a  purchase,  and  break  the  descent,  so  as  to 
entitle  the  paternal  heir  to  a  preference  over 
the  maternal  heir,  particularly  in  the  case  of 
a  devise  to  the  heir,  the  student  may  inform 
himself  by  the  authorities  cited  in  Yin.  Abr. 
Heir,  W.  1.  2.  to  which  add  Battey  and 
Trevilliw,  Mo.  278.  Hinde  and  Lyon, 
3  Leon.  64.  70.  and  Dy.  124.  Hainsworth 
and  Pretty,  Cro.  Eliz.  833.  919.  Brown 
and  Taylor,  Cro.  Cha.  38.  Clark  and  Smith, 
1  Salk.  241.  and  1  Lutw.  793.  Smith  and 
Trigg,  8  Mod.  23.  and  1  Stra.  487.  Bat- 
el\ffe%s  case,  1  Stra.  267.  Martin  and  Stra- 
chan,  1  Wils.  Part  1.  p.  66.  and  Hurst  and 
The  Earl  of  Winchelsea,  Bur.  4.  pt.  v.  2. 
p.  879.  In  this  last  case,  a  feme  covert  by 
force  of  a  power  appointed  by  will  to  her 
heir  in  fee,  but  charged  the  lands  with  debts 
and  legacies;  and  it  was  adjudged  in  8.  R. 
that  the  heir  took  by  descent,  and  that  the 
appointment  had  no  other  operation  than 
making  the  estate  subject  to  the  debts  and 
legacies.  One  leading  principle,  which  this 
and  the  other  authorities  seem  clearly  to 
establish,  is,  that  whenever  a  devise  gives 
to  the  heir  the  same  estate  in  quality  as  he 
would  have  by  descent,  he  shall  take  by  the 
latter,  which  is  the  title  most  favoured  by 
the  law ;  and  that  merely  charging  the  estate 
with  debts  or  legacies  will  not  break  the 
descent.  This  is  only  one  of  (he  many  use- 
ful propositions  which  might  be  extracted 
on  the  s object  as  the  result  of  the  long  list 
of  cases  before  cited,  if  this  was  the  proper 
place  for  a  discussion  so  nice  and  difficult.— 
[Hargr.  n.  2.  12  b.  (63).] 
[See  ace.  that  a  feoffment  and  re»feoffment 


break  the  line  of  descent,  7  T.  R.  105.  So 
where  a  person  seised  in  fee  of  a  copyhold 
of  inheritance  by  descent  cxparte  materna, 
surrendered  the  same  to  the  use  of  himself 
for  life,  remainder  to  6uch  persons  and  for 
such  estates  as  he  should  by  deed  or  will, 
attested  by  three  witnesses,  appoint,  remain- 
der in  default  of  appointment  to  himself  in 
fee ;  after  which  he  made  a  mortgage,  and 
surrendered  to  the  use  of  the  mortgagee  in 
fee,  who  upon  repayment  of  the  principal 
and  interest,  surrendered  again  to  the  mort- 
gagor :  it  was  held  that  the  line  of  descent 
was  thereby  broken,  and  that  the  estate  de- 
scended to  the  paternal  heir-  Doe,  d.  Har- 
man  v.  Morgan,  7  T.  R.  103.  So  a  fine  fur 
grant  et  render  will  break  the  descent,  Dy. 
237.  Price  v.  Langford,  Carth.  140.  1  Salk. 
92;  for  it  has  the  like  operation  as  a  feoff- 
ment and  re-feoffment.  Watk.  Desc  185. 
1  Prest.  Conv.  210.*  But  it  is  otherwise  of 
a  fine  sur  cognizance  de  droit  come  ceo ;  for 
the  former  is  the  only  sort  of  fine  which 
gives  a  new  estate.  Watk.  Desc.  185.  So, 
with  respect  to  a  recovery,  if  no  uses  be 
declared,  nor  any  raised  to  the  recoveror,  its 
operation  is  the  same  as  to  this  point,  as  a 
feoffment  or  fine.  Each  of  these  convey- 
ances passes  a  fee,  1  Burr.  92 ;  but  the  fee 
effected  by  either  is  immediately  to  the  use 
of  the  person  conveying  (if  such  appears  to 
be  the  intention  of  the  parties,  Glib.  Rep. 
17.  Dougl.  26.) ;  arid  as  he  is  thus  in  his 
ancient  use,  and  the  statute  uniting  the  pos- 
session to  it,  he  is  considered  as  in  of  his  old 
estate  ,•  and  consequently  the  estate  remains 
as  before.  1  And.  127.  Hob.  27.  9  Co, 
7  b.  Dy.  146.  pi.  70,  71.  2  Brownl.  171. 
Cro.  Jac.  643.  Gilb.  Rep.  16. 18.  1  Atk.  9. 
9  Mod.  172.  1  Wils.  74.  Watk.  Desc. 
136, 137.]— [Ea\1 


(p)  It  may  be  further  observed,  that,  as  the  renewal  of  a  lease  is  considered  aa  a 
acquisition,  the  person  renewing  becomes  a  purchaser,  and  the  descent  is  thereby  altered. 
Mason  v.  Day,  Free,  in  Ch.  319.    Peirmm  v.  Shore,  1  Atk.  480.    3  Cro.  Dig.  397— [Ed.} 
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made  a  feoffment  in  fee  of  *parcel  to  hold  of  him  by  rent  and  service,    (172)* 

albeit  they  be  newly  created,  yet  for  that  tney  are  parcel  of  the  manor, 

they  shall  with  the  rest  of  the  manor  descend  to  the  heir  of  the  part 

of  the  mother,  quia  multa  transeunt  cum  universitate  quseperse 

nan  transeunt.    If  a  man  hath  a  renfe-seck  of  the  part  of  his  mother, 

and  the  tenant  of  the  land  *granteth  a  distress  to  him  and  to  his     #13  a. 

heirs,  and  the  grantee  dieth,  the' distress  shall  go  with  the  rent  to 

the  heir  m  of  the  part  <Jf  the  mother,  as  incident  or  appurtenant  to 

the  rent,  for  now  is  the  rent-seek  become  a  rent-charge  (22). 

(r)  A  man  so  seised  as  heir  on  the  part  of  his  mother  maketh  a  (r)  5  e.  4. 4. 
feoffment  in  fee  to  the  use  of  him  and  his  heirs,  the  use  being  a  sESiJJi 
thing  in  trust  and  confidence  shall  ensue  the  nature  of  the  land  (23),  «»*.  &.H.8. 
and  shall  descend  to  the  heir  on  the  part  of  the  mother,     (s)  A  man  enhlm'i m  ' 
hath  a  seignory  as  the  heir  of  the  part  of  his  mother,  and  the  tenancy  oud.itooke 
doth  escheat,  it  shall  go  to  the  heir  of  the  part  of  the  mother.   If  the  ^'r^  Abi;8, 
heir  of  the  part  of  the  mother  of  land  whereunto  a  warranty  is  £»•  Ant*,' 
annexed  is  impleaded  and  vouch,  and  judgment  is  given  against  him,  27*5.  iCo. 
and  for  him  to  recover  in  value,  and  he  dieth  before  execution  (/),  20*0. S^^' 
the  heir  of  th<!  part  of  the  mother  shall  sue  execution  to  have  in  Age1^'3, 
value  against  the  vouchee,  for  the  effect  ought  to  pursue  the  cause,  2Lpl*9Sfe 

,    .    ©  1     li  .•       1  ,    \°  r  '  291  and 615. 

and  the  recompense  shall  ensue  the  loss  (q).  See  more  of 

r  «      "  this  in  the 

Chapter  of 

*If  a  man  giveth  lands  to  a  man,  to  have  and  to  hold  to  him  and  w?£7]n*' 
his  heirs  on  the  part  of  his  mother,  yet  the  heirs  of  the  part  of  the 

(22)   Ace.   8  Co.  54  a.— [Hargr.  n.  1.  on  the  subject,  so  far  as  it  goes,  and  shows 

13  a.]  that  he  had  the  clearest  conception  of  one  of 

()23)  The  better  reason  seems  to  be,  that  the  most  abstruse  parts  of  our  law.    What 

the  use  being  the  same  as  it  was  before  the  might  we  not  have  expected  from  the  hands 

feoffment,  it  is  the  old  use  which  continues,  of  such  a  master,  if  his  vast  mind  had  not  so 

As  to  the  use's  ensuing  the  nature  of  the  embraced  within  its  compass  the  whole  field 

land,  see  1  Co.  127.    2  Co.  58.  and  Bac.  of  science,  as  very  much  to  detach  him  from 

Read,  on  Stat.  Uses,  8vo.  ed.  308.  in  which  professional  studies  ?     It  may  be  proper  to 

latter  book  the  author  controverts  the  gene-  observe,  that  all  the  editions  of  Lord  Bacon's 

rality  of  the  doctrine,  which  certainly  ought  Reading  on  Uses  are  printed  with  such  ex- 

to  be  understood  with  many  restrictions,  and  treme  incorrectness,  that  many  passages  are 

considers  at  large  the  differences  between  rendered  almost  unintelligible,  even  to  the 

ww  and  the  larid  itnelf,  or  rather,  as  he  ex-  most  attentive  reader.    A  work  so  excellent 

presses  himself,  between  uses  and  cases  of  deserves  a  better  edition. — [Hargr.  n.   2. 

possession.     Lord  Bacon's  Reading  on  the  13  a.  (64).] 
Statute  of  Uses  is  a  very  profound  treatise 

(q)  A  trust  estate  is  descendible  in  the  same  manner  as  a  legal  one ;  so  where  a  trust 
estate  descends  from  the  mother,  it  will  go  to  the  heirs  exparte  materna.  But  where  the 
legal  estate  descends  exparte  materna,  and  the  trust  estate  exparte  paterna,  or  vice  versa, 
the  trust  estate  will  merge  in  the  legal,  and  both  will  follow  the  line  through  which  the 
legal  estate  descended.  Goodrigkt  y.  fVelk,  Dougl.  771.  But  where  a  person  devised  his 
real  and  personal  estate  to  his  wife  in  trust  for  the  maintenance  of  his  only  daughter  till  she 
arrived  at  twenty-one;  and  in  case  of  her  death  under  twenty-one,  then  to  his  wife;  it  was 
held,  that  the  daughter  took  a  present  limited  fee,  either  by  descent  or  by  implication  under 
the  will,  upon  the  contingency  of  her  dying  unde*r  twenty-one ;  and  that  the  mother  took  an 
executory  devise  in  fee,  which,  upon  her  death  before  the  daughter  attained  twenty-one, 
descended  to  the  daughter;  and  that  the  daughter  afterwards  dying  before  she  attained 
twenty-one,  such  executory  interest,  which  did  not  unite  with,  nor  was  merged  in  the  fee 
which  she  had  exparte  paterna  during  her  life,  descended  to  her  heirs  exparte  materna. 
Goodtitle,  d.  Vincent  v.  White,  15  East,  174.    3  N.  R.  383.— [Ed.-] 
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* 
father  shall  inherit,  for  no  man  can  institute  a  new  kind  of  inheri- 
tance not  allowed  by  the  law,  and  the  words  (of  the  part  of  his 
mother)  are  void  (r),  as  in  the  case  that  Littleten  putteth  in  this 
ante  27  a.)  ^apter.  ^  a  man  giveth  lands  to  a  man  to  him  and  his  heirs  male, 
the  law  rejecteth  this  word  male,  because  there  is  no  such  kind  of 
inheritance,  whereof  you  shall  read  more  in  its  proper  place. 

A  man  hath  issue  a  son,  and  dieth,  and  the  wife  dieth  also,  lands 
are  letten  for  life,  the  remainder  to  the  heirs  of  the  wife,  the  son 
dieth  without  issue,  the  heirs  of  the  part  of  the  father  shall  inherit, 
and  not  the  heirs  of  the  part  of  the  mother,  because  it  vested  in  the 
son  as  a  purchaser.     And  the  rule  of  Littleton  holdeth  as  well  in 

0038E.8.12.  other  kind  of  inheritances,  as  in  lands  and  tenements,  (u)  And 
therefore  if  there  be  lord,  feme  mesne,  and  tenant,  and  the  mesne 
bind  herself  and  her  heirs  by  her  deed  to  the  acquittal  of  the  tenant, 
the  mesne  take  husband,  the  tenant  by  his  deed  granted  to  the  hus- 
band and  his  heirs,  that  he  or  his  heirs  shall  not  be  bound  to  acquittal, 
the  husband  and  wife  have  issue,  and  die,  this  issue,  being  bound  as 
heir  to  his  mother,  shall  not  take  benefit  of  the  said  grant  of  discharge, 
for  that  extends  to  the  heirs  of  the  part  of  the  father,  and  not  to  the 
heirs  of  the  part  of  the  mother,  and  therefore  the  heir  of  the  part  of 
the  mother  was  bound  to  the  acquittal  (24).  And  thus  much,  for 
the  better  understanding  of  Littleton's  cases  concerning  the  heir  of 

4  the  part  of  the  mother,  shall  suffice  (25). 

(174)*         "  *<And  so  see,  fyc"    This  kind  of  speech  is  often  used  by  our 
13  b.     author,  and  doth  ever  import  matter  of  excellent  observation,  which 
iS-a^aac  you  may  find  in  the  sections  noted  in  the  margin  (*). 

417. 667,  &c. 

littletok.  J1LSO,  if  there  be  three  brethren,  and  the  middle  brother  pur- 
13b*  I5"   c^ase^  lands  in  fee-simple,  and  die  without  issue,  the  elder  brother 

Righiofpri-  shall  have  the  lands  by  descent,  and  not  the  younger  (26),  fyc. 

mepniture.  j^n(£  ^q  jj*  there  be  three  brethren,  and  the  youngest  purchase 
lands  in  fee-simple,  and  die  without  issue,  the  eldest  brother  shall 
have  the  land  by  descent,  ar\d  not  the  middle,  for  that  the  eldest  is 
most  worthy  of  blood. 

(24)  "  Nota,  it  was  grant  and  release ;  shall  descend  to  the  younger  brother  by 
but  ratio  libri  is,  because  the  husband  was  13  E.  1.  Avowry  235."  Hal.  MSS. — 
not  charged,  except  during  the  coverture,     [Hargr.  n.  3.  13  b.  (72).] 

and  by  reason  of  that  the  discharge  doth  not        [This  distinction  was  a  consequence  of 

extend  farther."    Hal.  MSS. — [Hargr.  n.  3.  the  feudal  maxims  quod  nemo  potest  eat 

13  a.  (65).]  .  tenens  et  dominus,  et  homagium  repeiUt  per* 

(25)  "  7  H.  6.  3.  by  Cottesmore.  If  lord  quisitum.  The  feudal  law  had  a  peculiar 
takes  tenant  to  wife,  and  dies  having  issue,  aversion  at  joining  again  the  property  and 
which  dids  without  issue,  the  seignory  is  superiority  in  one  person,  when  they  had 
revived,  and  the  tenancy  shall  go  to  the  heir  been  once  disjointed.  The  whole  system 
of  the  part  of  the  mother."  Hal.  MSS.—*  was  built  on  the  distinct  rights  of  superior 
[Harffr.  n.  4.  13  a.  (66).]  and  vassal ;  and  the  blending  these  two  cha- 

S26)  "  But  if  the  land  purchased  by  the  racters  in  one  person,  appeared  to  be  the 

die  brother  was  holden  of  the  elder  bro-  blending  of  contrary  qualities  together.  Dal- 

ther,  who  accepts  homage  of  him,  the  land  rym.  F.  P.  c.  5.  p.  208.]— [Ed.] 


(n)  See  Dougl.  773 [JSrf.] 
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Now  cometh  our  author  to  the  descent  between  brethren,  which      13  b. 
he  purposely  omitted  before. 

"  The  eldest  is  most  worthy  of  blood  (9)."    It  is  a  maxim  in      14  B. 
law,  that  the  next  of  the  worthiest  blood  shall  ever  inherit,  as  the 
male  and  all  descendants  from  him  before  the  *female,  and  the     (175)» 
female  of  the  part  of  the  father  before  the  male  or  female  of  the  part  2J avSl0*' 
of  the  mother,  &c.  because  the  female  of  the  part  of  the  father  is  of  SSJa/aTT* 
the  worthiest  blood,     (to)  And  therefore  among  the  males  the  eldest  %f  AE,a- 
brother  and  his  posterity  shall  inherit  lands  in  fee-simple  as  heir,  Dyer  lak*" 
before  any  younger  brother,  or  any  descending  from  him,  because  pre^JaV 
(as  Littleton  saith)  he  is  most  worthy  of  blood.     Quod  prius  est  s^oitjm. 
dignius  est,  and  qui  prior  est  tempore  potior  est  jure.     Si  quis  38Ea8PB" 
plures  filios  habu&rit,jiis  proprietatis  primd  descendit  adprimo-  Bra%b.4. 
gentium,  ed  qudd  inventus  est primd  in  rerum  naturd.    In  king  niie. a?£ 
Alfred's  time  knights'  fees  (27)  descended  to  the  eldest  son,  few  that  ?}£$;  g^ 
by  division  of  them  between  males  the  defence  of  the  realm  might  Jj£»°*- L 
be  weakened  ;  but  in  those  days  socage  fee  was  divided  between 
the  heirs  male,  and  therewith  agreeth  Glanvill.     (*)   Cum  quis  <*>  Gianni. 
hssreditatem  habens  moriatur,  fyc.  siplures  reliquerit  Jilios,  tunc  *!£  £"* 
distinguitur  utrum  ilk  fuerit  miles,  sive  per  feodum  militare  Jjj^pi-°0BL 
tenens,  aut  liber  sockmannus,  quia  si  miles  fuerit  aut  per  mili- 
Ham  tenens,  tunc  secundum  jus  regni  Angliveprimogenitusfilius 
patH  succedit  in  toto,  fyc.  si  vero  fuerit  liber  sockmannus,  tunc 
quidem  dividetur  haereditas  inter  omnes  filios,  fyc.  (28).    But 
hereof  more  shall  be  said  hereafter  in  his  proper  place. 

(37)  Here  Lord  Coke  writes,  as  taking  it  thor  pursues  his  subject  amongst  the  Jew*, 

for  granted,  that  feudal  tenures  subsisted  in  Greeks,  and  Romans,  and  afterwards  amongst 

England  before  the  Conquest    But  this  is  most  of  the  modern  nations  in  Europe,  and 

a  controverted  point  amongst  our  best  wri-  then  proceeds  to  inquire  into  the  state  of  our 

ten.    See  ante,  64  a.  where  a  note  is  given  own  law  of  descents  before  the  Conquest, 

on  this  subject.    (Ant.  vol.  1.  p.  244.  n.  3.)  See  page  20.    See  also  Lord  Hale's  learned 

— [Hargr.  n.  1. 14  a.]  researches  into  the  history  of  the  law  of  de- 

(28)  See  in  Robins.  Gavelk.  an  elaborate  scents  in  his  Hiet  of  the  C.  L.  c.  11.  p.  206. 

dissertation  on  the  origin,  antiquity,  and  — [Hargr.  n.  2.  14  a.  (73).] 
universality  of  partible  descents.    The  au- 

(s)  By  the  law  of  England,  without  a  special  custom  to  the  contrary,  where  there  are 
two  or  more  males,  in  equal  degree,  the  eldest  only  shall  inherit,  but  the  females  alto- 
gether. 2  Hal.  Hist.  c.  11.  p.  119.  2  Bl.  Com.  214.  Ant.  164  a.  vol.  1.  p.  682.*685. 
This  right  of  primogeniture  in  males  seems  anciently  to  have  obtained  only  among  the 
Jews :  the  Greeks,  Romans,  Britons,  and  Saxons,  and  even  originally  the  feudists  divided 
the  lands  equally ;  some  among  all  the  children  at  large,  some  among  the  males  only. 
2  Bl.  Com.  214,  215.  But  though  upon  the  first  introduction  of  hereditary  succession  in 
feuds  they  descended  to  all  the  sons,  yet  that  course  was  afterwards  changed  in  conse- 

Suence  of  a  constitution  of  the  Emperor  Frederick.  The  doctrine  of  primogeniture  was 
rst  introduced  into  England  by  William  the  Conqueror.  Ant.  64  a.  n.  (3)  vol.  I.  p.  244. 
It  appears  from  Glanvil,  in  the  passage  cited  by  Lord  Coke  a  few  lines  below,  that  in  the 
reign  of  Henry  the  Second,  estates  held  by  military  service  descended  to  the  eldest  son 
onto ;  and  estates  held  in  Socage  were  partible  among  all  the  sons,  Glanvil,  lib.  7.  c.  3 : 
and  the  right  of  primogeniture  seems  to  have  been  fully  established  in  the  reign  of  Henry 
the  Third  in  socage  lands,  as  well  as  in  lands  held  by  knight-service.  Bract.  64  b.  As 
to  the  females,  they  are  still  left  as  they  were  by  the  ancient  law ;  for  as  they  were  all 
equally  incapable  of  performing  any  military  service,  there  could  be  no  reason  for  preferring 
the  eldest    2  Bl.  Com.  216.— {Ed.'] 
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BOOK  II. 


LITTLETON. 

[Sect  6. 

14  a.] 
Exclusion  of 
the  half- 
blood. 


(176)* 
14  a. 

GO  Brmcton, 
lib.  4.    Idem, 
lib.  2.  fol.  65. 
BriUon,  cap. 
119.    Fieta, 
lib.  6.  ca.  1. 
IE.  a  19. 
JohnGiflbrd's 
cue.    31E.3. 
Conterpl.  do 
Voucher  8a 
40A38.6. 
4E.2. 
Fonnd.  49. 
Yid.Rat- 
clip's  case. 
3  Co.  40,41. 
0  Rol.  Abr. 
629.) 

(y)7E.4. 15. 
Sect  737. 


•ALSO,  it  is  to  be  understood,  that  none  shall  have  land  qf fee- 
simple  by  descent  as  heir  to  any  man,  unless  he  be  his  heir  oftht 
whole  blood.  For  if  a  man  hath  issue  two  sons  by  divers  venters, 
and  the  elder  purchase  lands  in  fee-simple,  and  die  without  issue, 
the  younger  brother  shall  not  have  the  land,  but  the  uncle  of  the 
elder  brother,  or  some  other  his  next  cousin,  shall  have  the  same, 
because  the  younger  brother  is  but  of  half  blood  to  the  elder  (29). 

*No  man  can  be  heir  to  a  fee-simple  by  the  common  law,  (x)  but 
he  that  hath  sanguinem  duplicatum,  the  whole  blood,  that  is,  both 
of  the  father  and  of  the  mother,  so  as  the  half  blood  is  no  blood 
inheritable  by  descent  (30);  because  that  he  that  is  but  of  the  half 
blood  cannot  be  a  complete  heir,  for  that  he  hath  not  the  whole  and 
complete  blood  (31),  and  the  law  in  descents  in  fee-simple  doth 
respect  that  which  is  complete  and  perfect  And  this  maxim  doth 
not  only  hold  where  lands  (whereof  Littleton  here  speaketh)  are 
claimed  or  demanded  as  heir,  (y  )  but  also  in  case  of  appeal  of  death : 
for  if  one  brother  be  slain,  the  other  brother  of  the  half  blood  shall 
never  have  an  appeal  (albeit  he  shall  recover  nothing  therein  either 
in  the  realty  or  personalty),  because  in  the  eye  of  the  law  he  is  not 
heir  to  him.  Also  this  rule  extends  to  a  warranty,  as  our  author 
himself  elsewhere  holdeth  (32). 


(2Sh  But  daughters  by  different  femes, 
though  they  cannot  inherit  to  each  other, 
may  inherit  together  to  their  father,  because 
the  descent  is  immediate  from  the  father. 
See  R.  Robins.  Disc,  on  Inher.  2d  ed.  p.  37. 
and  Bro.  Abr.  Descent,  pi.  20.  and  1  Ro.  Abr. 
627.— Hargr.  n.  5.  14  a.  (75).l 

(30)  The  exclusion  of  the  half  blood  by 
our  law  is  variously  accounted  for.  Sir  Mar- 
tin Wright  considers  it  as  a  consequence  of 
the  rules  established  for  restricting  the  suc- 
cession to  the  descendants  of  the  first  feuda- 
tory, in  conformity  to  the  strict  notion  of 
feuds.  See  Wright's  Ten.  184.  where  the 
exclusion  of  lineal  ascent  is  excused  on 
the  same  principle.  See  also  Blackst.  Law 
Tracts,  v.  1.  p.  213.  8vo.  ed.  where  the 
feudal  reason  is  explained  more  at  large, 
though  the  author  admits  that  the  practice 
goes  much  further  than  the  principle  will 
warrant  Others  there  are,  who  insist,  that 
the  true  reason  why  the  brothers  of  different 
venters  cannot  inherit  to  each  other,  is  the  aver- 
sion our  Saxon  ancestors  had  to  second  mar- 
riages, which  they  are  said  to  have  deemed 
atbest  but  a  permitted  fornication.  But  this 
unfavourable  idea  of  the  vota  iterata  was  not 
peculiar  to  the  Saxons,  or  any  other  descend- 
ants of  the  ancient  Germans.  See  Tayl. 
Elem.  Civ.  L.  294.— [Hargr.  n.  3.  14  a. 
(74).] 

(31)  See  what  is  observed  on  Lord  Coke's 
explanation  of  the  meaning  of  the  term  whole 


blood,  in  1  Sid.  200.    See  too  1  Vent.  424. 
and  2  P.  Wms.  667— [Hargr.  n.  4.  14  a.] 

(32)  "  So  brother  of  half-blood  shall  not 
have  error  on  fine  levied  by  the  elder  bro- 
ther, though,  if  there  had  not  been  such 
fine,  the  land  would  descend  to  him."     Hal. 
MSS.    "  Nota,  if  A.  purchases  a  reversion 
expectant  on  an  estate  for  life,  and  dies  with- 
out issue,  regularly  his  brother  of  the  half- 
blood  shall  not  be  heir  to  him;  because 
though  when  there  is  a  mesne  seisin   he 
ought  to  make  himself  heir  to  him  who  is 
last  actually  seised ;  yet  when  there  is  not 
such  a  mesne  seisin,  he  ought  to  make  him- 
self heir  to  him  in  whom  it  first  vests  by 
purchase.    Yet  see  M.  1  Car.  C.  B.  Cro. 
no.  16.    Hbdgckinson  and  Wood.    A.  having 
issue  B.  a  son  by  one  venter,  and  C.  by  an- 
other, devises  to  B.  and  the  heirs  male  of 
his  body,  remainder  to  the  heirs  male  of  the 
body  of  the  devisor,  and  to  the  heirs  male 
of  their  bodies,  remainder  to  the  devisor's 
right  heirs,  and  dies.    B.  dies  without  issue. 
Ruled,  that  C.  shall  take  as  heir  male  of  the 
devisor,  because  it  is  quasi  an  entail  accord- 
ing to  Littleton,  sect  30.     But  it  seems, 
that  the  fee  shall  descend  to  him,  since  it  is 
a  void  devise  of  the  fee-simple,  and  doth  not 
vest  by  purchase  in  the  eldest  soa,  but  by 

descent*    Hal.  MSS [Hargr.  n.  6.  14  au 

(76}.] 

[See  Watk.  Desc.   156.     Fearn.   Cont. 
Rem.  108— 113.]— [ftf.] 
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AND  if  a,  man  hath  issue  a  son  and  a  daughter  by  one  venter,  SJ™£°.?# 
and  a  son  by  another  venter,  and  the  son  of  the  first  mventer  pur-  t  ^  ^ ' 
chase  lands  in  fee  and  die  without  issue,  the  sister  shall  have  the    (177)* 
land  by  descent,  as  heir  to  her  brother  (33),  and  not  the  younger 
brother,  for  that  the  sister  is  of  the  whole  blood  of  her  eider  bro- 
ther (t). 

This  is  put  for  an  example  to  illustrate  that  which  hath  been  *said,      14  a. 
and  needeth  no  explanation.    And  herewith  agreeth  Britton.  Briuon.eap. 

•14  b. 

J1ND  also,  where  a  man  is  seised  of  lands  in  fee-simple,  and  KJJJJjJ 
hath  issue  a  son  and  daughter  by  one  venter,  and  a  son  by  another  *■  14  b  1 
venter,  and  die,  and  the  eldest  son  enter,  and  die  without  issue,  Butoofpg^ 
the  daughter  shall  have  the  land,  and  not  the  younger  son  ;  yet 
tfie  younger  son  is  heir  to  the  father,  but  not  to  his  brother.  But 
{f  the  elder  son  doth  not  enter  into  the  land  after  the  death  of 
his  father,  but  die  before  any  entry  made  by  him,  then  the  youn- 
ger brother  may  enter,  and  shall  have  the  land  as  heir  to  his 
father.  But  where  the  elder  son  in  the  case  aforesaid  enters 
after  the  death  of  his  father,  and  hath  possession,  there  the  sister 
shall  have  the  land;  because  possessio  fratris  de  feodo  simplici 
fecit  sororem  esse  haeredem.  But  if  there  be  two  brothers  by 
divers  venters,  and  the  elder  is  seised  of  land  in  fee,  and  die 
without  issue,  [and  his  uncle  enter  as  next  heir  to  him,  who  also 
dies  without  issue  (34),  ]  now  the  younger  brother  may  have  the 
land  as  heir  io  the  uncle,  for  that  he  is  of  the  whole  blood  to  him, 
albeit  he  be  but  of  the  half  blood  to  his  elder  brother. 

(2) «  Possessio  fratris  de  feodo  simplici  facit  sororem  esse      15  b. 
haeredem."    Hereupon  four  things  are  to  be  observed,  every  word  JfiJSSi.0*** 
almost  being  operative  and  material.     First,  that  the  brother  must  {g.JJ^yjfc 
be  in  actual  possession;  for  possessio  est  quasi  pedis  positio.  andiib.4.'foL 
Secondly,  de  feodo  simplici  exclude  estates  in  tail.    Thirdly,  facit  cap.  us?1* 
sororem  esse  haeredem.     So  as  (a)  *soror  est  haeres  facta,  and  2nft.1UaiK. 
therefore  some  act  must  be  done  to  make  her  heir,  and  the  younger  ^)iLcMifc»i 
son  is  haeres  natus  (b),  if  no  act  be  done  to  the  contrary.    And  ewe.  3Co. 
albeit  the  words  be  facit  sororem  esse  haeredem,  yet  this  doth  ex-     (178)* 
tend  to  the  issue  of  the  sister,  &c.  who  shall  inherit  before  the  youn-  <*)  Brinon, 
ger  brother.     Fourthly,  Of  dignities,  whereof  no  other  possession  gw.ciia. 
can  be  had  but  such  as  descent  (as  to  be  a  duke,  marquis,  earl,  vis-  **L> 
count,  or  baron)  to  a  man  and  his  heirs,  there  can  be  no  possession 

(33)  a  mi  frerc,  omitted  in  L.  and  M.  and        (34)  All  between  the  brackets  omitted  in 
Ron.  Rob.  edit. 


Jt)  So,  if  a  man  has  three  daughters  by  one  venter  and  one  daughter  by  another  venter, 
1  dies  seised  of  lands,  and  all  enter,  and  after  two  of  the  daughters  by  the  first  venter 
die,  the  third  daughter  of  the  first  venter  shall  be  heir  to  them,  and  shall  have  their  two 
parts;  and  the  fourth  daughter  shall  take  nothing  from  them,  because  she  is  of  the  half 
blood.  Bro.  Ab.  tit.  Descent,  SO.  But  sisters  of  the  half  blood,  though  they  cannot  suc- 
ceed as  heirs  to  each  other,  yet  may  succeed  as  the  heirs  of  their  common  rather,  being 
equally  his  children.    Ibid.    Watk.  Desc.  125.  n.  (b).~-[£et.) 

VOL.  II.  21 
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of  the  brother  to  make  the  sister  inherit,  (35),  but  the  younger 
brother,  being  heir  (as  Littleton  saith)  to  the  father,  shall  inherit  die 
dignity  inherent  to  the  blood,  as  heir  to  him  that  was  first  created 
noble. 


M8E.3.U. 


"  In  fee-simple."    (c)  For  half  blood  is  not  respected  in  estates 
R^iwb'i     in  tail  (u),  because  that  the  issues  do  claim  in  by  descent  per  for- 
3  Co.   mam  doni,  and  the  issue  in  tail  is  ever  of  the  whole  blood  to  the 
donee  (36). 


41. 


14  b. 

<d)24E.a 
94.  aX   31 E. 
8.  Coum.de 
Vouch.  88. 
8BE.3.  tit. 
Voucher. 
87  Am.  p.  4.  ' 
4DE.3.U 

«E.aia 

39  E  3.161.13. 

7H.6.a 

OBoLAbr. 

S3ro.Cht. 
11.  Pom, 

(8  do.  40. 41.) 
<«)6E.4. 
*>1.7.  PI. 
Com.  fbl.  5& 
InWlm- 
Mshe'ictM. 
(179)* 

What  eeieln 
If  neceuuy. 
<>>  10  Am. 
V  34AM.10. 
81  E.  a 
Coam.de 
Vouch.  88. 

»s.auu 

Vouch.  91 

♦15  a. 

W11H.4. 

46E.aia 


"Seised  of  lands  in  fee-simple"  These  words  exclude  a  seisin 
in  fee-tail,  albeit  he  hath  a  fee-simple  expectant  (d)  (37).  And 
therefore  if  lands  be  given  to  a  man  and  his  wife,  and  to  the  heirs  of 
their  two  bodies,  the  remainder  to  the  heirs  of  the  husband,  and  they 
have  issue  a  son,  and  the  wife  dieth,  and  he  taketh  another  wife,  and 
hath  issue  a  son,  the  father  dieth,  the  eldest  son  entereth,  and  dieth 
without  issue,  the  second  brother  of  the  half  blood  shall  inherit ;  be- 
cause the  eldest  son  by  his  entry  was  not  actually  seised  of  the  fee- 
simple,  being  expectant,  but  only  of  the  estate  tail  (38).  And  the 
rule  is,  that  possessio  fratris  de  feodo  simplici  facit  sororem  esse 
haeredem,  and  here  the  eldest  son  is  not  possessed  of  the  fee-simple, 
but  of  the  estate  tail  (39).  And  where  Littleton  speaketh  only  of 
lands,  (e)  yet  there  shall  be  *possessio  fratris  of  an  use  (40),  of  a 
seignory,  a  rent,  an  advowson  (41),  and  other  hereditaments. 

"Jlnd the  eldest  son  doth  enter"  (/)  These  words  are  mate- 
rially added  when  the  father  dies  seised  of  lands  in  fee-simple,  for 
if  the  eldest  son  doth  not  in  that  case  enter,  then  without  question 
the  youngest  *son  shall  be  heir,  because,  as  it  hath  been  said  before, 
regularly  he  must  make  himself  heir  to  him  that  was  last  actually 
seised  (or  to  the  purchasor) ;  and  that  was  to  the  father  where  the 
eldest  son  did  not  enter.  And  therefore  Littleton  addeth,  that  the 
son  is  heir  to  the  father,     (g)  But  when  the  eldest  son  in  this  case 


(35)  See  Hargr.  n.  3.  15  b.  (86)  ante, 
vol.  1.  p.  114.  n.  19. 

(36)  "8  E.  3.  11.   12  E.  4. 19.   49  E.  3. 

12.    4E.2.    Formedon  49."    Hal.  MSS 

(Hargr.  n.  2.  15  b.) 

(37)  "7H.4. 16.  Vid.38Ass.8."  Hal. 


,  Abr.  Descent,  pi.  13.  14. 


MSS — (Harm.  n.  2.  14  b.) 

( 38)  Ace.  Bro.  Abr.  Desa 
and  30.  Scire  Facias,  pi.  126.  and  Execu- 
tion 67.  1  Rol.  Abr.  628.  and  see  1  Show. 
945.  and  3  Mod.  257.— [Hargr.  n.  3. 
14  b.] 

(39)  "  Yet  the  remainder  was  in  the  elder 
brother  to  give  or  forfeit  24  E.  3.  30." 
Hal.  MSS— [Hargr.  n.  14  b.  (77).] 

(40)  «ee  Dy.  10  b.  11  a.  Finch,  8vo. 
ed.  21.  and  2  And.  146.    Note,  that  Lord 


Coke  must  be  understood  to  mean  uses  be- 
fore the  statute  for  transferring  uses  into 
possession,  or  uses  not  executed  by  the  sta- 
tute; for  uses  within  the  statute  are  legal 
estates. — [Hargr.  n.  5. 14  b.  (78).] 

[The  doctrine  of  half  blood  is  now  applied 
to  trusts  as  fully  as  to  legal  estates.  3  Cru. 
Dig.  418 [Ed.] 

(41)  "So  of  a  copyhold  before  admit- 
tance. 4  Co.  22  b."  Hal.  MSS.  See  ace. 
Dy.  291  b.  Finch,  8vo.  ed.  91.— [Hargr. 
n.  6.  14  b.  (79).] 

[For  it  is  the  entry  and  not  the  admittance 
which  makes  &  possessio  fratris  of  copyholds. 
See  Fox  v.  Smith,  1  Freem.  45.  Watkw 
Desc.  52  n.  63  n.]— [JEW.] 


(*)  So  in  Doe  d.  Gregory  r.  Wichdo,  8  T.  R.  211.  it  was  held,  that  the  rule  of 
fratris  does,  not  apply  to  estates  tail;  nor  even  to  inheritances  in  fee-simple) 
actual  possession  of  the  brother  of  the  whole  blood.— [£W.] 
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doth  enter,  then  cannot  the  youngest  son,  being  of  the  half  blood,  be  *""£*- 
heir  to  the  eldest,  but  the  land  shall  descend  to  the  sister  of  the  SJ^aciu. 
whole  blood.     Yet  in  many  cases,  albeit  the  son  doth  not  enter  into 
lands  descended  in  fee-simple,  the  sister  of  the  whole  blood  shall 
inherit ;  and  in  some  cases  where  the  eldest  son  doth  enter,  yet  the 
youngest  brother  of  the  half  blood  shall  be  heir. 

(A)  If  the  father  maketh  a  lease  for  years,  and  the  lessee  entereth,  when  the 
and  [the  father  (*)]  dieth,  the  eldest  son  dieth  during  the  term  iSS^ 
before  entry  or  receipt  of  rent,  the  youngest  son  of  the  half  blood  *JJ£J5S 
shall  not  inherit,  but  the  sister  (42) ;  because  the  possession  of  the  jjf^5^™ 
lessee  for  years  is  the  possession  of  the  eldest  son,  so  as  he  is  actually  sup.  & 
seised  of  the  fee-simple,  and  consequently  the  sister  of  the  whole  $££?» 
blood  is  to  be  heir  (43).     The  same  law  it  is,  if  the  lands  be  holden  g^^ 
by  knight-service,  *and  the  eldest  son  is  within  age,  and  the  ftuar-  3(££$° 
dian  entereth  into  the  lands.    And  so  it  is,  if  the  guardian  in  socage     *     ' 
(w)  enter  (44). 

(*)  The  words  placed  within  brackets  are  ing  the  seisin  in  demesne.    T.  9  Car.  B.  R. 

not  in  the  original,  but  are  inserted  by  the  WeedmCs  ctue."    Hal.  MSS.—  [Hargr.  n.  3. 

editor,  as  necessary  to  the  sense  of  the  pas-  15  a.  (81).] 

sage.  (44)  "  See  accordingly,  though  the  lord 

(42)  Adj.  ace.  Mo.  125.  But  it  is  said  seise  the  land  in  socage  as  guardian  in 
to  be  otherwise,  if  the  lease  is  of  a  copy-  chivalry.  11  Ass.  6.  34  Ass.  10.  See 
hold,  unless  made  by  surrender.  3  Leon.  12  Eliz.  Dy.  392.  so  as  to  copyholder  or 
€9.  and  4  Leon.  38. — [Hargr.  n.  2.  15  a.  tenant  at  will.  Qatere  of  tenant  by  suffer- 
(80).]  ance."     Hal.  MSS.— In  Jenk.  242.  it  is 

(43)  "  Yet  in  pleading,  it  shall  not  be  said,  that  the  entry  of  a  devisee  for  years 
said  seisin  in  demesne.    Defendant  avows,  will  make  a  possessia  fratris.     See  Vim 


because  I.  S.  was  seised  in  his  demesne  of  Abr.  Descent,  K.  pi.  34.    See  further  on  this 

fee  and  granted  rent;  plaintiff  replies,  that  a  subject  in  the  case  of  Newman  and  Newman, 

long  time  before  the  said  I.  S.  leased  to  him  3  Wils.  516.— [Hargr.  n.  4.  15  a.  (82).} 
for  years.    It  is  not  a  plea  without  travers- 

(w)  The  possession  of  a  guardian  in  socage  is  the  possession  of  the  ward ;  who  thereby 
acquires  an  actual  seisin  without  entry.  And  where  a  posthumous  son  is  born,  and  his 
mother  is  in  possession  of  the  lands  whereof  his  father  died  seised,  she  becomes,  his  guardian 
in  socage ;  and  the  infant  son  will  be  thereby  deemed  to  be  actually  seised  of  the  inherit* 
ance,  so  as  to  exclude  the  half  blood.  Goodiitle  d.  Newman  v.  Newman,  3  Wils.  516.  So 
in  a  late  case  it  was  held,  that  an  entry  by  a  mother,  as  guardian  in  socage,  gave  a  sufficient 
seisin  to  an  infant  to  exclude  the  heir  of  the  half  blood.  Doe  v.  Keene,  7  T.  R.  386.  and 
see  Doe  d.  Andrew  v.  Button,  3  Bos.  &  B.  643.  So  the  entry  of  one  coparcener,  joint-tenant, 
or  tenant  in  common,  is  sufficient  to  make  possessio  fratris  in  the  others  who  did  not  enter, 
to  the  exclusion  of  the  half  blood.  Hob.  120.  Moor.  868.  546.  Et  vid.  1  Ld.  Raym. 
629.  5  Burr.  2607.  Post,  373  b.  So  the  entry  of  a  younger  brother  or  sister  (although 
they  are  but  of  the  half  blood),  is  the  possession  of  the  eldest  brother,  or  other  sisters. 
Gilb.  Ten.  28.  158.  Plowd.  306  a.  Fitz.  N.  B.  166.  (L)  p.  455.  n.  (a).  Bull.  N.  P. 
102.  Jenk.  Cent  242.  pi.  25.  And  it  seems,  that  such  entry  will  make  possessio  fratris 
vel  sororis  in  the  heir  at  law,  even  though  it  be  to  the  exclusion  of  the  very  person  who 
enters.  Jenk.,  Cent.  242.  pi.  25.  Ibid.  42.  pi.  79.  Plowd.  306.  So  it  seems,  that  the 
entry  of  a  person  properly  deputed  will  be  sufficient  to  give  an  actual  seisin,  and  make  a 
possessio  fratris  in  him  by  whom  he  is  so  deputed.  Watk.  Desc.  57.  It  has  been  said, 
that  the  rule  of  possessio  fratris,  is  not  much  favoured,  3  Wils.  520.  Per  Gould  and 
Blackstone,  Js.  Et  vid.  De  Grey  T.  Richardson,  3  Atk.  471.  Cunningham  v.  3foody% 
1  Ves.  177.  Cowper  v.  Earl  Cowper,  2  P.  Wms.  735,  736 ;  and  it  is  always  presumed, 
that  a  person  claiming  is  of  the  whole  blood,  till  the  contrary  be  shown.  Kitcb.  225  a* 
Plowd.  77  a*  T.  19.  H.  8.  pi.  6;  fol.  11  b.  Watk.  Desc.  58.  n.  (u).  However,  an  inge- 
nious author  on  the  law  of  inheritances,  conceives,  that,  in  all  cases,  where  the  heir  exer- 
cises any  act  or  dominion  over  the  inheritance  (as  by  repairing  houses,  fences,  &c.  or  by 
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Bat  in  the  case  aforesaid,  if  the  father  make  a  lease  for  life,  or  a 

gift  in  tail,  and  dieth,  and  the  eldest  son  dieth  in  the  life  of  tenant 

for  life  or  tenant  in  tail,  the  younger  brother  of  the  half  blood  shall 

inherit ;  because  the  tenant  for  life  or  tenant  in  tail  is  seised  of  the 

freehold,  and  the  eldest  son  had  nothing  but  a  reversion  expectant 

upon  that  freehold  or  estate  tail,  and  therefore  the  youngest  son 

shall  inherit  the  land  as  heir  to  his  father,  who  was  last  seised  of  the 

actual  freehold.    And  albeit  a  rent  had  been  reserved  upon  the 

lease  for  life,  and  the  eldest  son  had  received  the  rent  and  died,  yet 

Str Haiitfc1  **  *8  holden  by  $ome  (*)  that  the  younger  brother  shall  inherit,  be- 

Uffdington.    cause'  the  seisin  of  the  rent  is  no  actual  seisin  of  the  freehold  of  the 

(l81Pj*    land.    But  35  Ass.  pi.  2.  *seemeth  to  be  contrary,  because  the  rent 

'  issueth  out  of  the  land,  and  is  in  lieu  thereof  (45),  wherein  the  only 

question  is,  whether  such  a  seisin  of  the  rent  be  such  an  actual  seisin 

of  the  land  in  the  eldest  son  as  the  sister  may  in  a  writ  of  right 

make  herself  heir  of  this  land  to  her  brother.    But  it  is  clear,  that 

(OME.&     (t)  if  there  be  bastard  eigne  and  mulier  puisne,  and  the  father 

mi«*.am.  maketh  a  lease  for  life  or  a  gift  in  tail,  reserving  a  rent,  and  die,  and 

the  bastard  receive  the  rent  and  die,  this  shall  bar  the  mulier,  for 

<FMt,9Ma.)  the  reason  of  that  standeth  upon  another  maxim,  as  shall  manifestly 

appear  in  his  apt  place,  sect  399. 

Enyytato         «  Enter."    Hereupon  the  question  groweth,  whether  if  the  father 
tBL  be  seised  of  divers  several  parcels  of  land  in  one  county,  and  after 

the  death  of  the  father  the  son  entereth  into  one  parcel  generally, 
and  before  any  actual  entry  into  the  other  dieth,  this  general  entry 
into  part  shall  vest  in  him  an  actual  seisin  in  the  whole,  so  as  the 
» 9:7.38a.  sister  shall  inherit  the  whole.  And  this  is  a  qusert  in  21  H.  7.  33 
a.  (46). 

1&  b.  And  some  do  take  a  diversity  when  an  entry  shajl  vest,  or  devest 

an  estate,  that  there  must  be  several  entries  into  the  several  parcels, 

<PbM,9BBb^  but  where  the  possession  is  in  no  man,  but  the  freehold  in  law  is  in 
the  heir  that  entereth,  there  the  general  entry  into  one  part  reduceth 

auon.986.)  ji  jnto  j^a  actual  possession.  And  therefore  if  the  lord  entereth 
into  a  parcel  generally  for  a  mortmain,  or  the  feoffor  for  a  condition 
broken,  or  the  disseisee  into  a  parcel  generally,  the  entry  shall  not 
vest  nor  devest  in  these  or  like  cases,  but  for  that  parcel.  But  when 
a  man  dies  seised  of  divers  parcels  in  possession,  and  the  freehold  in 
law  is  by  the  law  cast  upon  the  heir,  and  the  possession  in  no  man, 
there  the  entry  into  parcel  generally  seemeth  to  vest  the  actual  pos- 
session in  him  in  the  whole.   But  if  his  entry  in  that  case  be  special, 

(46)  "JVbfo,  M.  34  Car.  B.  R.  between  [See  also  Dot  v.  Keene,  7  T.  R.  390.  ace.]— 

Jmei  and  Cooke,  ruled  that  in  such  case  [Ed.] 

seisin  of  rent  doth  not  make  posseaaio  fro-  (46)  "  Adjudged  accordingly  in  the  point 

frit."    Hal.  MSS.    See  S.  C.  ace.  All.  88.  P.  4  Elii.  B.R  *  Hal.  MSS^Hargr.  n.8. 

— S.  P.  adjudged  ace.  Trin.  Term,  1657,  be-  15  a.  ] 
tween  Piper  and  Master*,  MS.  Rep.  by  Glyn. 
J*— [Hargr.  n.  5. 15  a.  (83).]               # 

receiving  rente),  it  will  amount  to  an  actual  entry.    Rob.  Law  Inherit.  33.  n.  (i).  ch.  4. 
cites  1  Leon.  965,  and  Co.  Litt.  15<— [JSW.] 
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viz.  that  he  enter  only  into  that  parcel,  and  into  no  more,  there  it 
reduceth  that  parcel  only  into  actual  possession. 

mu  A  man  seised  of  lands."    What  then  is  the  law  of  a  rent  ad-    (182)* 
vowson,  or  such  things  that  lie  in  grant  ?  (Je)  If  a  rent,  or  an  advow-  j^SJiJj  ^ 
son,  do  descend  to  the  eldest  son,  and  he  dieth  before  he  hath  seisin  ^caMr^I 
of  the  rent,  or  present  to  the  church,  the  rent  or  ad  vowson  (47)  herJKa- 
shall  descend  to  the  youngest  son,  for  that  he  must  make  himself  Sus  e.  & 
heir  to  his  father,  as  hath  oeen  oftentime  said  before.     The  like  law  fi^iffis. 
is  of  offices,  courts,  liberties,  franchises,  commons  of  inheritance,  and 
such  like.     (J)  And  this  case  differeth  from  the  case  of  the  tenant  </)7E.3.«. 
by  the  curtesy,  for  there,  if  the  wife  dieth  before  the  rent  day,  or  3H.7.6. 
that  the  church  become  void,  because  there  was  no  laches  or  default  <Anu»a»> 
in  him,  nor  possibility  to  get  seisin,  the  law,  in  respect  of  the  issue 
begotten  by  him,  will  give  him  an  estate  by  the  curtesy  of  England. 
But  the  case  of  the  descent  to  the  youngest  son  standeth  upon 
another  reason,  viz.  to  make  himself  heir  to  him  that  was  last  actually 
seised,  as  hath  been  said. 

*  Seised  of  lands"  t  (m)  But  (48)  in  this  case,  if  the  eldest  son       15  a. 
doth  enter  and  get  an  actual  possession  of  the  fee-simple,  yet,  if  the  £J}e  ■JjJk. 
wife  of  the  father  be  endowed  of  the  third  part,  and  the  eldest  son  «£,  pmmmIo 
dieth,  the  younger  brother  shall  have  the  reversion  of  this  third  part  <m)  7*h. 
notwithstanding  the  elder  brother's  entry;  because  that  his  actual  *** 
seisin  which  he  got  thereby  was  by  the  endowment  defeated  (49). 
But  if  the  eldest  son  had  made  a  lease  for  life,  and  the  lessee  had  <8Co.a&b. 
endowed  the  wife  of  the  father,  and  tenant  in  dower  had  died,  the  tco/esbo 
daughter  should  have  had  the  reversion,  because  the  reversion  was 
changed  and  altered  by  the  lease  for  life,  and  the  reversion  is  now 
expectant,  on  a  new  estate  for  life  (x). 

(47)  "  If  it  was  an  advowson  in  grots,  ei  dtforeeat.  8  Ass.  6.  If  wife  recovers  dower 

But  seisin  of  a  manor  is  good  seisin  of  ad-  by  erroneous  judgment  against  the  elder  bro- 

Towson,  common,  &c.  appendant  or  appur-  ther  and  dies,  the  sister  shall  have  error ;  and 

tenant.    18  H.  6.  24."    Hal.  MSS. — [Hargr.  if  she  reverses  the  judgment,  she  shall  hold 

a.  1. 15  b.  (85).]  against  the  brother.    7  H.  5.  4.    Son  barred 

(48)  See  ante,  31  a.  vol.  1.  p.  573 — 575.  by  false  verdict  in  mort  d'ancestor;  the  sis- 

49)  "  So  it  is,  if  father  makes*  lease  for  ter  shall  have  attaint  and  reverse  the  judg- 

life,  and  afterwards  recovers  against  him  by  ment ;  but  afterwards  the  brother  shall  enter, 

default,  and  dies,  and  the  eldest  son  enters,  Kelw.  119  b."    Hal.  MSS. — [Hargr.  n.  7. 

against  whom  the  lessee  recovers  per  quod  15  a.    (84).] 

(x)  Before  the  close  of  this  chapter,  it  may  be  desirable  to  state  the  mode  of  tracing  a 
title  by  descent.  We  have  seen  that  there  are  two  leading  principles  which  govern  this 
doctrine,  viz.  proximity  of  blood,  and  dignity  of  blood.  Ana  these  two  principles  being 
attended  to,  it  will  not  be  a  difficult  matter  to  ascertain  on  whom  the  law  casts  the  inherit- 
ance, on  the  death  of  its  last  possessor  intestate.  Suppose  then  J.  S.  dies  seised  of  land 
which  he  acquired,  and  which  therefore  he  held  as  a  feud  of  indefinite  antiquity :— in  the 
first  place  succeeds  his  eldest  son  or  his  issue :  and,  if  his  line  be  extinct,  then  the  second 
son,  and  the  other  sons  respectively,  in  order  of  birth,  or  their  issue :  and  in  default  of  these, 
all  the  daughters  together,  or  their  issue.  On  failure  of  the  descendants  of  J.  S.  himself, 
the  issue  of  his  parents,  6.  and  L.  S.  is  called  in;  vfz.  first  the  eldest  brother  of  the  whole 
blood,  or  his  issue :  then  the  second  and  the  other  whole  brothers  respectively,  in  order  of 
birth,  or  their  issue :  then  the  sisters  of  the  whole  blood  all  together,  or  their  issue.  In 
defect  of  these,  the  issue  of  his  father's  parents,  G.  and  C.  S.,  respect  being  still  had  to 
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purchase. 


3  b.  Purchase,  is  in  Latin  perquisitum,  of  the  verb  perquirere. 

Definition  of  Littleton  describeth  in  the  end  of  Chapter  I.  in  this  manner  :  "Also 
rm*  **  purchase  is  called  the  possession  of  lands  or  tenements  that  a  man 
hath  by  his  deed  or  agreement,  unto  which  possession  he  cometh 
not  by  title  of  descent  from  any  of  his  ancestors,  or  of  his  cousins, 
but  by  his  own  deed."  So  as  I  take  it,  a  purchase  is  to  be  taken, 
when  one  cometh  to  lands  by  conveyance  or  title  ;  and  that  disseisins, 
abatements,  intrusions,  usurpations,  and  such  like  estates  gained  by 
wrong,  are  not  said  in  law  purchases  (1),  but  oppressions  and  in- 
juries. 

_„       JILSO,  purchase  is  called  the  possession  of  lands  or  tenements 

18 L  l8*  *^a*  a  man  hGth  ty  his  deed  or  agreement,  unto  which  possession 
a#J     he  cometh  not  by  title  of  descent  from  any  of  his  ancestors,  or  of 
his  cousins,  but  by  his  own  deed  (a). 

(1)  Accord,  ante,  8  a.  (vol.  1.  p.  491, 493.),  and  post,  18  b.  [Hargr.  n.  8.  3  b.l 

their  age  and  sex :  then  the  issue  of  his  paternal  grandfather's  parents  W.  and  C.  8. :  then 
the  issue  of  his  paternal  grandfather's  father's  parents  R.  and  A.  S. ;  and  so  on  in  the 
paternal  grandfather's  paternal  line,  or  blood  of  W .  S.  in  infinitum.  When  all  the  repre- 
sentatives of  the  male  stock  of  the  paternal  line  are  extinct,  then  the  female  stock  of  the 
paternal  line  in  like  manner  succeeds;  beginning,  according  to  the  doctrine  laid  down 
by  Justice  Manwoode  in  CUre  and  Brooke  (Plowd.  450.),  and  adopted  by  Lord  Bacon 
(Elem.  c.  1.),  Sir  Matthew  Hale  (H.  C.  L.340.  344.),  and  Lord  Ch.  B.  Gilbert  (Ten. 
19.),  with  the  heirs  of  the  paternal  grandmother,  in  preference  to  the  heirs  of  the  paternal 
great-grandmother,  the  former  being  equal  in  dignity  of  blood  to  the  latter,  and  nearer,  in 
point  of  proximity  of  blood,  to  the  propositus.  And  though  this  doctrine  has  been  contro- 
verted by  Sir  William  Blackstone  (2  Com.  338.  240.)',  it  has  since  met  with  very  able  sup- 
porters, whose  arguments  and  reasoning  on  the  subject  have,  we  think,  the  most  weight. 
See  Remarks  on  the  Law  of  Descents  by  William  Osgoode,  Esq.  of  Lincoln's  Inn,  pub- 
lished in  1779.  3  Woodd.  363.  3  Cm.  Dig.  435.  In  default  of  the  male  and  female 
stocks  of  the  paternal  line  of  J.  S.,  recourse  must  then,  and  not  before,  be  had  to  his  ma- 
ternal relations,  in  the  same  regular  successive  order  as  in  the  paternal  line.  But  in  case 
J.  S.  was  not  himself  the  purchaser,  but  the  estate  in  fact  came  to  him  by  descent  from  his 
father,  mother,  or  any  higher  ancestor;  then  the  blood  of  that  line  of  ancestors,  from  which 
it  did  not  descend,  can  never  inherit;  as  was  fully  explained  in  a  former  part  of  this  chap- 
ter. Ant.  13  a.  p.  169.  The  student  should  also  bear  in  mind,  that  in  the  above  process 
of  tracing  the  heir  of  J*  S.,  J.  S.  is  the  person  supposed  to  have  been  last  actually  seised 
of  the  estate.  For  if  ever  it  comes  to  vest  in  any  other  person,  as  heir  to  J.  S.,  a  new  or- 
der of  succession  most  be  observed  upon  the  death  of  such  heir ;  since  he,  by  his  own  seisin, 
now  becomes  an  ancestor  or  stipes,  and  must  be  put  in  the  place  of  J.  S. — [Ed] 

(a)  The  feudal  writers  called  purchase  conquestua,  or  conqui*itioy  both  denoting  any 
means  of  acquiring  an  estate  out  of  the  common  course  of  inheritance.  And  this  is  sttll  the 
proper  phrase  in  the  law  of  Scotland,  Dalrym.  F.  P.  p.  310.;  as  it  was  among  the  Norman 
Jurists,  who  styled  the  first  purchaser  (that  is,  he  who  brought  the  estate  into  the  family 
which  at  present  owns  it)  the  conqueror  or  conquereur,  Gr.  Coustam.  Gloss,  c.  35.  p.  40. : 
and  Glanvil  (lib.  7.  c.  1.)  uses  the  word  questtu  to  denote  the  property  which  a  person  has 
acquired  by  his  own  act,  and  not  by  descent.    Infra.  18  b. 

The  difference  between  the  acquisition  of  an  estate  by  descent,  and  by  purchase,  consists 
principally  in  two  points :  1st.  That,  by  purchase,  the  estate  acquires  a  new  inheritable 
quality,  and  is  descendible  to  the  owner's  blood  in  general,  as  a  feud  of  indefinite  antiquity  ; 
whereby  it  becomes  inheritable  to  his  heirs  general,  first  of  the  paternal,  and  then  of  the 


Digitized  by  LjOOQIC 


CH.XXX. 


AND  BY  ESCHEAT. 


•Purchase,  in  Latin,  is  either  acquisitum,  of  the  verb  acqutro, 
for  so  I  find  it  in  the  original  Register,  234.  In  terris  vel  tene» 
mentis,  qum  *xHri  et  mulieris  conjunctim  acquisiverunt,  e/c. 
Bracton  calleth  it  perquisitum ;  and  by  Glanvill  (a)  it  is  called 
quaestus  or  perquisitum. 

A  purchase  is  always  intended  by  title,  and  most  properly  ty 
some  kind  of  conveyance,  either  for  money  or  some  other  considera- 
tion, or  freely  of  gift  ;  for  that  is  in  law  also  a  purchase  (2).  But  a 
descent,  because  it  cometh  merely  by  act  *of  law,  is  not  said  to  be 
a  purchase ;  and  accordingly  the  makers  of  the  act  of  parliament  in 
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(lssV 

18  a. 

•18b. 
Bract,  lib.  2. 
fol.66. 
(a)  Glanr.  1L 
7.  ca.  1.  Brttt. 
ca.  46.  fol.84 
&121.  (IHoL 
Abr.W.) 

The  diflbnm 
kinds. 

(186)* 


(3)  In  Plowd.  11.  Saunders  arguendo 
says,  that  oae  may  have  land  by  purchase 
three  ways,  by  bargain  or  gift  for  money,  by 
gift  without  any  recompense,  and  by  way  of 
remainder. — [Hargr.  n.  1.  18  b.  (105).] 

[And  if  the  ancestor  devises  his  estate  to 
his  heir  at  law  by  will  with  other  limitations, 
or  in  any  other  shape  than  the  course  of  de- 
scents would  direct,  such  heir  shall  take  by 
purchase*  2  Bl.  Com.  241,  Swaine  v.  Bur- 
ton, 15  Ves.  371.  Thus,  if  a  man,  having 
two  daughters  hie  heirs,  devises  his  lands  to 
them  and  their  heirs,  and  dies ;  they  shall 
take  by  purchase  as  joint-tenants ;  for  the  es- 
tate of  joint-tenants,  and  tenants  in  common, 
is  different  as  to  its  nature  and  quality  from 
that  of  coparceners.  Cro.  Eliz.  431.  But 
if  a  man,  seised  in  fee,  devises  his  whole  es- 
tate to  his  heir  at  law,  so  that  the  heir  takes 
neither  a  greater  nor  a  less  estate  by  the  de- 
vise than  he  would  have  done  without  it,  he 
shall  be  adjudged  to  take  by  descent,  (1  Rol. 
Abr.  626.),  even  though  it  be  charged  with 
incumbrances,  Salk.  241.  Ld.  Ravm.  723 ; 
this  being  for  the  benefit  of  creditors  and 
others,  who  have  demands  on  the  estate  of 
the  ancestor.    2  Bl.  Com.  242. 

If  a  remainder  be  limited  to  the  heirs  of 
A-,  here  A.  himself  takes  nothing ;  but  if  he 


dies  during  the  continuance  of  the  particular 
estate,  his  heirs  shall  take  as  purchasers. 
1  Rol.  Abr.  627.  But  if  an  estate  be  made 
to  A.  for  life,  remainder  to  his  right  heirs  in 
fee,  his  heirs  shall  take  by  descent;  for  it  is 
an  ancient  rule  of  law,  that  wherever  the  an- 
cestor takes  an  estate  for  life,  the  heir  cannot 
by  the  same  conveyance  take  an  estate  in 
fee  by  purchase,  but  only  by  descent.  Shel- 
ley's ease,  1  Co.  104.  Et  vid.  2  Lev.  60* 
Raym.  334.  Ante,  p.  143.  n.  (p).  And  if  A. 
dies  before  entry,  still  his  heir  shall  take  by 
descent,  and  not  by  purchase ;  for  where  the 
heir  takes  any  thing  that  might  have  vested 
in  the  ancestor,  he  takes  by  way  of  descent. 
1  Co.  98.  The  ancestor,  during  his  life, 
bears  in  himself  all  his  heirs,  ante,  22  b. 
p.  142;  and,  therefore,  when  once  he  is  or 
might  have  been  seised  of  the  lands,  the  in* 
hentance  so  limited  to  his  heirs,  vests  in  the 
ancestor  himself:  and  the  word  "  heirs,*'  in 
this  case  is  not  esteemed  a  word  of  purchase, 
but  a  word  of  limitation,  enuring,  so  as  to  in- 
crease the  estate  of  the  ancestor  from  a  te- 
nancy for  life  to  a  fee-simple.  2  Bl.  Com* 
242.  Ante,  376  b.  p.  143.  See  further  as 
to  the  distinction  between  words  of  purchase- 
and  words  of  limitation,  in  Watk.  Deso.  155w 
et  seq.]— [Ed.] 


maternal  line.  2dly.  An  estate  taken  by  purchase  will  not  make  the  'person  who  acquire* 
it  answerable  for  the  acts  of  bis  ancestor,  as  an  estate  by  descent  will.  For,  if  the  ancestor 
by  any  deed,  obligation,  or  covenant,  binds  himself  and  his  heirs,  and  dies ;  this  deed,  obli- 
gation, or  covenant,  shall  be  binding  upon  the  heir,  so  far  only  as  he  (or  any  other  in  trust 
Sir  him,  stat.  29  Car.  11.  c.  3.  s.  10.)  had  any  estate  of  inheritance  vested  in  him  by  descent 
from,  or  any  estate  pur  outer  vie  coming  to  him  by  special  occupancy,  as  heir  to  (Ibid, 
a.  12.)  that  ancestor,  sufficient  to  answer  the  charge,  1  P.  Wms.  777 ;  whether  he  remain* 
in  possession,  or  has  aliened  it  before  action  brought,  stat.  3  &  4  W.  &  M.  c.  14 ;  which 
sufficient  estate  is  in  law  called  assets,  from  the  French  word  ussez,  enough.  2  Bl.  Com- 
242, 243,  244.  And  by  stat.  49  Geo.  3.  c.  74.  where  a  person,  being  at  the  time  of  hi* 
death  a  trader  within  the  meaning  of  the  bankrupt  laws,  dies  seised  or  entitled  to  real  es- 
tate, which  he  shall  not  by  his  last  will  have  made  subject  to  the  payment  of  his  debts, 
and  which  before  the  passing  of  this  act  would  hare  been  assets  for  the  payment  of  hi* 
debts  by  specialty,  in  which  the  heirs  were  bound,  the  same  shall  be  assets  in  the  hands  of 
the  heir,  or  devisee,  to  be  administered  in  equity  for  payment  of  all  his  debts,  whether  by 
simple  contract  or  by  specialty ;  creditors  by  specialty,,  in  which  the  heirs  are  bound,  to  be 
firetpaid.— [Ed.] 
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wimSShe  '•  1  **'  5#  c*  5'  sp^  of  them  that  have  lands  or  tenements  by  purchase 
cue,  47b?7  f  or  descent  of  inheritance.  And  so  it  is  of  an  escheat  or  the  like, 
1  as. cap. 5.  because  the  inheritance  is  cast  upon,  or  a  title  vested  in  the  lord  by 
act  in  law,  and  not  by  his  own  deed  or  agreement,  as  our  author 
here  saith  (3).  Like  law  of  the  state  of  tenant  by  the  curtesy, 
tenant  in  dower,  or  the  like.  But  such  as  attain  to  lands  by  mere 
injury  or  wrong,  as  by  disseisin,  intrusion,  abatement,  usurpation, 
&c.  cannot  be  said  to  come  in  by  purchase,  no  more  than  robbery, 
burglary,. piracy,  or  the  like,  can  justly  be  termed  purchase  (4). 


UTTLSTOM. 

[Sect.  9. 

16a.l 
The  word 
u  inherit, 
ance"  appli- 
cable to  in- 
heritable pro- 
perty acquir- 
ed by  pur- 
chase, as 
well  as  by 
descent. 
(187)» 


Si)  Sect.  732. 
n      ""   ~ 


AND  it  is  to  toit,  that  this  word  (inheritance)  is  not  only  in- 
tended where  a  man  hath  lands  or  tenements  by  descent  qf 
inheritage9  but  also  every  fee-simple  or  tail  (5)  which  a  man 
*hath  by  his  purchase  may  be  said  an  in/ieritance,  because  his 
heirs  may  inherit  him.  For  in  a  writ  of  right  which  a  man 
bringeth  qfland  that  was  his  own  purchase^  the  writ  shall  sayy 
quam  clamat  esse  jus  et  haereditatem  suam.  And  so  shall  it  be  stud 
in  divers  other  writs  which  a  man  or  woman  bringeth  of  his  own 
purchase,  as  appears  by  the  Register. 


fcracL  lib.  %       «  Quam  clamat  esse  jus  et  hsereditatem  suam."    (b)  Here  our 
foi-teb.        author  declareth  the  right  signification  of  this  word  (inheritance). 
cmu*.  (Post,  And  true  it  is,  that  in  the  writ  of  right  patent,  &c  quando  dominus 
}  remittit  curiam  suam,  the  words  of  the  writ  be,  quam  clamat  esse 


(3)  "  The  abbot  of  Fountains  of  the  ordeT 
of  Cistercians  before  the  council  of  Lateran 
makes  a  feoffment,  and  the  land  escheats  to 
him  after  the  council  of  Lateran.  It  seems 
that  he  shall  not  be  charged  with  tithes,  be- 
cause it  is  not  a  purchase.  Quart,  M.  7  Jac. 
B.  R.  Dickson  and  Waller.'9  Hal.  MSS. 
It  was  decreed  by  the  general  council  of 
Lateran  in  1215,  that  the  privilege  of  ex- 
emption from  tithes,  enjoyed  by  the  Cister- 
cians and  other  religious  orders,  should  not 
extend  to  lands  purchased  after  that  council. 
Ne  occasion*  privilegiorum  suorum  eeelesiss  ul> 
terius  prmgraventur,  decernimus,  ut  de  alienis 
terris  et  a  modo  acquirendls,  6te.  decimasper- 
sohant,  Uc.  Gibs.  Cod.  .1st  ed.  2  vol.  p.  700, 
701.  This  explains  the  case  cited  by  Lord 
Hale. — An  escheat  in  appearance  participates 
of  the  nature  both  of*  purchase  and  a  descent  ; 
of  the  former,  because  some  act  by  the  lord 
is  requisite  to  perfect  his  title,  and  the  actual 
possession  of  the  land  cannot  be  gained  till 
ne  enters  or  brings  his  writ  of  escheat;  of 
the  latter,  because  it  follows  the  nature  of  the 
seignory,  and  is  inheritable  by  the  same  per- 
sons, but  strictly  speaking  an  escheat  is  a 
title  neither  by  purchase  nor  descent.  It 
should  be  considered,  that  though  the  lord 
must  do  some  act  to  put  himself  into  the  ac- 
tual possession ;  yet  his  title  to  take  posses- 
sion commences  immediately  on  the  want  of 
a  tenant,  and  this  title  is  vested  in  him  with- 
out waiting  for  his  own  deed  or  agreement, 


and  as  much  by  mere  ad  of  law  as  the  title 
of  an  heir  is  in  the  case  of  a  descent;  and 
therefore  both  titles  are  equally  excluded 
from  being  purchases.  On  th%  other  hand, 
escheat  is  not  a  title  by  descent;  for  the  lord 
takes  in  his  capacity  of  lord  of  the  seignory 
of  which  the  land  escheated  was  hoi  den,  and 
not  as  heir,  or  by  right  of  blood.  Nor  is  it 
any  objection  to  this  way  of  considering  the 
title  by  escheat,  that  the  land  escheated  will 
be  inheritable  in  the  lord  as  land  by  pur- 
chase, where  he  has  the  seignory  by  pur- 
chase, and  as  land  by  descent,  where  he  has 
the  seignory  by  descent;  for  the  reason  of 
this  is,  not  that  the  escheat  is  either  a  pur- 
chase or  descent,  but  because  the  escheat  fol- 
lows the  seignory,  from  which  the  right  to 
it  is  derived,  as  an  accessary  to  its  principal. 
According  to  this  view  of  the  subject,  in- 
stead of  distributing  all  the  several  titles  to 
land  under  purchase  and  descent,  it  would  be 
more  accurate  to  say,  that  the  title  to  rand  is 
either  by  purchase,  to  which  the  act  or  agree- 
ment of  the  party  is  essentia],  or  by  mere  act 
of  law,  and  under  the  latter  to  consider  first 
descent,  and  then  escheat,  and  such  other 
titles  not  being  by  descent,  as  yet  like  them 
accrue  by  mere  aet  of  law.  See  on  this  sub- 
ject Blackst  Comment,  ed.  5.  v.  2.  p.  241. 
and  201— [Hargr.  n.  2.  18  b.  (186).J 
[See  ant.  p.  156.  n.  (d).]— [Ed.] 

(4)  See  ace.  ant.  3  b.  p.  184. 

(5)  ou  taile,  not  in  L.  and  M» 


Digitized  by  LjOOQIC 


CH.  XXX.  AND  BY  ESCHEAT.  153 

jus  et  hstreditatem  suam.    And  in  the  praecipe  in  capite,  in  a 
cut  in  vitd,  (c)  when  the  defendant  claimeth  by  purchase,  the  writ  (0  Rap*. 
is,  qxtam  clamat  esse  jus  et  hxreditatem  suam.    And  with  Little-  n.  B^r* 
ton  agreeth  Register  fol.  4.  and  232,  and  the  book  in  49  E.  3.  22.  B««i*.  fei.4. 
against  sudden  opinions.  7  H.  4.  5.     10  H.  6.  9.     39  H.  6.  38.  PI.  If  raiY 
Com.  Wimbeshe's  case,  47.     And  yet  in  7  H.  4.  5.,  which  is  the  12I;8;Jo 
book  of  the  greatest  weight,  Sir  William  Thirning,  chief  justice  of  6E.3.6O. 
the  common  bench  (as  it  seemeth  doubting  of  it),  went  into  the  wtaSihe'i 
chancery,  to  inquire  of  the  chancery  men  of  the  form  of  the  writ  in  g£»  *  * 
that  case ;  and  they  said  that  the  form  was  both  the  one  way  and 
the  other,  so  as  thereby  the  opinion  of  Littleton  iss  confirmed,  and 
the  book  in  6  E.  3.  fo.  30.  is  notable ;  for  there  in  an  action  of  waste    eE-aao. 
the  plaintiff  supposed,  that  the  defendant  did  hold  de  hxr edit  ate 
tod,  and  it  is  ruled,  that  albeit  the  plaintiff  purchased  the  reversion, 
yet  the  writ  should  serve.     And  there  it  is  said,  it  hath  been  seen, 
that,  in  a  cut  in  vita,  the  writ  was,  which  the  demandant  claimed 
as  her  right  and  inheritance,  when  it  was  her  purchase.     And  so 
this  point,  wherein  there  might  seem  some  contrariety  in  books,  is 
manifestly  cleared/   But  in  the  statute  of  W.  2.  cap.  5.,  de  hsere-  J^L*^; 
(Mate  uxorttm,  by  construction  of  the  whble  statute,  is  taken  only  Qum  imp. 
for  the  wives'  inheritance-  by  descent,  and   not  by  purchase,  as  54.  f!n!b. 
appeareth  in  1  E.  2.  tit  Quare  imped.  43.  35  H.  6.  54.  F.  N.  B.  34  b.  34b' 

"And  it  is  to  wit"    This  kind  of  speech  is  used  twice  in  Chap-  Sea.  45,46. 
ter  L  and  oftentimes  by  our  author  in  all  his  three  *Books,  and  ever  mini  m. 
teacheth  us  some  rule  of  law,  or  general  or  sure  leading  point,  as  you  259!  27*  »x 
shall  perceive  by  reading,  and  observing  of  the  same,  which  for  the  Jg!  gg-  a* 
ease  of  the  studious  reader  I  have  observed.  499!  632.  m. 

^  7491 

(188)* 
(d)  Escheat  (6),  escheata,  is  a  word  of  art,  and  derived  from  the 
French  word  escheat  {id  est)  cadere,  excidere  or  accidere,  and  sig-      13  a. 
nifieth  properly  when  by  accident  the  lands  fall  to  the  lord  of  whom  2^!l?nof  " 
they  are  holden,  in  which  case  we  say  the  fee  es6heated  (b).     And,  JSToiSS^ 
therefore,  of  some,  escheats  are  called  excadentiae  or  terrae  exca-  U1*-7^  j* 
dtntiales  (e).     Dominus  verb  capitalisloco  haeredis  habetur9  u>?ia  Fieta, 
quotits  per   defectum    vel  delictum  extinguitur  sanguis  sui  itmlia'cJp. 
tenentis.     Loco  haeredis  et  haberi  poterit  nisi  per  modum  dona-  J2p.  IT.1^ 
tionis  Jit  reversio  cujusque  tenementi.    And  Ockam  (who  wrote  jj^1^^ 

Tr.  19  E.  1. 
in  Banco  Rot.  29.    (3  Intl.  21.,  4  Inst.  225.    F.N.B.144bw) 
(e)fleta,  lib.  6.  ca.  1.   Ockam,  cap.  quod  non  abtolrkur,  &c 

(6)  See  Wright's  Ten.  115.  2  Blackst  2  Blackst  Comro.  5th  ed,  241.— [Hargr.  n. 
Law  Tracts,  8vo.  edit.  vol.  1.  p.  236.  and    6.  13  a.] 

(■)  The  doctrine  of  escheats  was  originally  derived  from  the  feudal  law,  and  was  intro- 
duced into  England  by  the  Normans.  It  is  founded  on  this  principle,  that  the  blood  of  the 
person  last  seised  in  fee  is,  by  some  means  or  other,  utterly  extinct  and  gone :  and  since 
■one  can  inherit  his  estate  but  such  as  are  of  his  blood  and  consanguinity,  it  follows  as  a 
regular  consequence,  that  the  Inheritance  itself  must  fail.  The  land  must  become  what  the 
feudal  writers  call  feodum  apcrtum%  and  must  result  back  to  the  lord  of  the  fee,  from  whom, 
or  from  whose  ancestor,  it  was  originally  derived.  2  Bl.  Com.  245.  Wright.  Ten.  115. 
%  Inst  64.  An  escheat  was,  therefore,  in  fact,  a  species  of  reversion,  and  is  so  called  and 
treated  by  Bracton.   Bract  23  a.   3  Cm.  Dig.  491.  Watk.  Desc.  2.  Supra,  u.  (3),  p.  186. 

vol.  n.  22 
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in  the  reign  of  Henry  the  Second)  treating  of  tenures  of  the  king, 

saith,  porro  eschatae  vulgd  dicuntur9  quae  decedentibus  hiis  qui 

de  rege  tenent,  fyc.  dim  non  existit  ratione  sanguinis  haeres,  ad 

wEieirither  fiscum  relabuntur.     (/)  So  an  escheat  doth  happen  two  manner 

SFiS?tinam-  o(  ways,  aut  per  defectum  sanguinis,  i.  e.  for  felony,  and  that  is 

(Afi-Cou*'  by  judgment  three  manner  of  ways, aut  quia  suspensusper  collum, 

cm*.      e'-  aut  quia  abjuravit  regnum,  aut  quia  utlegatus  est.    And  there- 

(Pbrt  »b.)  fore^  they  which  are  hanged  by  martial  law  in  furore  belli  forfeit 

no  lands :  and  so  in  like  cases  escheats  by  the  civilians  are  called 

caduca. 
92  b. 

the  chap£rn  Eschaeta  is  derived  of  this  word  eschier,  quod  est  accidere;  for 
$?mcl4.  an  escheat  is  a  casual  profit,  quod  acctdit  domino  ex  eventu  et  ex 
8*  p.'nIb.  *tosPer<t'tO)  which  happeneth  to  the  lord  by  chance  and  unlooked 
wi.)**1"'  *°n  ^nc*  °^  **"*  wor(*  eschaeta  cometh  escJiaetor,  *an  escheator, 
(189)*  so  called,  because  his  office  is  to  inquire  of  all  casual  profits,  and 
&5inthe0f  *bem  to  8e^ze  i^  ^be  king's  hands,  that  the  same  may  be  answered 
Chapter  of    to  the  king  (7).  * 

•ecL* 

•ecL74?758  Lands  may  escheat  to  the  lord  two  manner  of  ways  ;  one  by  at- 
from  ia*  **  tainder,  the  other  without  attainder.  By  attainder  in  three  sorts. 
i^t-edH.  First,  Quia  suspensus  est  per  callum.  Secondly,  Quia  abjuravit 
orbrhit  regnum  (8).  Thirdly,  Quia  utlegatus  est  (c).  Without  attainder; 
oShs!n^'    M  *f  the  tenant  dies  without  heir  (d). 

(7)  See  farther  as  to  escheat  and  escheator,    cheq.  chap.  10.  s.  9. — [Hargr.  n.  1.  92  b.] 
pott,  13  b.  and  ante,  18  b.  and  note  2,  there, 
(sap.  p.  186.  n.  3.)  4  Inst.  225.    Mad.  Ex-        (8)  Aberration,  according  to  the  ancient 

(cj  The  doctrine  of  escheat  upon  attainder,  taken  singly,  says  Sir  William  Blackstone, 
is  this :— "  that  the  blood  of  the  tenant,  by  the  commission  of  any  felouy  (under  which  de- 
nomination all  treasons  were  formerly  comprised,  3  Inst.  15  Stat.  25  Edw.  3.  c.  2.  s.  12.) 
is  corrupted  mnd  stained,  and  the  original  donation  of  the  feud  is  thereby  determined,  it  be- 
ing always  granted  to  the  vassal  on  the  implied  condition  of  dum  bene  segesserit.  Upon 
the  thorough  demonstration  of  which  guilt  by  legal  attainder,  the  feudal  covenant  and  mu- 
tual bond  of  fealty  are  held  to  be  broken,  the  estate  instantly  falls  back  from  the  offender 
to  the  lord  of  the  fee,  and  the  inheritable  quality  of  his  blood  is  extinguished  and  blotted 
out  tor  ever.  In  this  situation  the  law  of  feudal  escheat  was  brought  into  England  at  the 
conquest ;  and  in  general  superadded  to  the  ancient  law  of  forfeiture.  In  consequence  of 
which  corruption  and  extinction  of  hereditary  blood,  the  land  of  all  felons  would  imme- 
diately revest  in  the  lord,  but  that  the  superior  law  of  forfeiture  intervenes,  and  intercepts 
it  in  its  passage;  in  the  case  of  treason,  for  ever;  in  the  case  of  other  felony,  for  only  a  year 
and  a  day;  after  which  time  it  goes  to  the  lord  in  a  regular  course  of  escheat  (2  Inst.  36.), 
as  it  would  have  done  to  the  heir  of  the  felon  in  case  the  feudal  tenures  had  never  been  in- 
troduced. And  the  blood  of  the  tenant  being  utterly  corrupted  and  extinguished,  it  follows 
not  only  that  all  that  he  now  has  shall  escheat  from  him,  but  also  that  he  shall  be  incapa- 
ble of  inheriting  any  thing  for  the  future.  And  there  is  yet  another  consequence  of  the  cor- 
ruption and^  extinction  of  hereditary  blood,  which  is  this :  that  the  person  attainted  shall 
not  only  be  incapable  himself  of  inheriting,  or  transmitting  his  own  property  by  heirship, 
but  shall  also  obstruct  the  descent  of  lands  or  tenements  to  his  posterity,  in  all  cases  where 
they  are  obliged  to  derive  their  title  through  him  from  any  remoter  ancestor."  2  Bl.  Com. 
252,  253,  254.  But  this  corruption  of  blood,  which  was  one  of  the  hard  consequences  of 
the  feudal  tenures,  is  now  taken  away  by  the  54  Geo.  3.  c.  145.  which  enacts,  that  no  at- 
tainder for  felony,  except  in  cases  of  high  treason,  petit  treason  or  murder,  shall  extend  to 
the  disinheriting  of  any  heir,  nor  to  the  prejudice  of  the  right  of  any  person  other  than  the 
offender  during  his  natural  life  only ;  and  that  it  shall  be  lawful  to  every  person  to  whom 
the  right  of  interest  of  any  lands,  tenements,  or  hereditaments,  after  the  death  of  any  such 
offender  should  or  might  have  appertained,  if  no  such  attainder  had  been,  to  enter  into  the 

(d)  Escheats  arising  from  deficiency  of  blood*  whereby  the  descent  is  at  an  end,  can 
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*  Haeres,  in  the  legal  understanding  of  the  common  law,  implied),    (190)* 
that  he  is  ex  justis  nuptiis  procreatus  ;  for  haeres  legitimus  est      7  D- 
quern  nuptiae  demonstrant,  and  is  he  to  whom  lands,  tenements,  capSSf o? 
or  hereditaments,  by  the  act  of  God  and  right  of  blood,  do  descend  Mirr.cap\ 
of  some  estate  of  inheritance.     For,  solus  Deus  haeredem  facere  gS^6^ ^ 
potest,   non  homo:   dicuntur  autem    haereditas  et  haeres  ab  f£«b,Fi«. 
haerendo,  qudd  est  arcti  insidendo  nam  qui  haeres  est,  haeret ;  *.Uk&>.i. 
vel  dicitur  ab  haerendo,  quia  haereditas  sibi  haeret ,  licit  nonnulli  ofinwi.  iax 
haeredem  dictum  velint,  qudd  haeres  fait,  hdc  est,  dominus  ter-  j^ii*0** 
rarum9  fyc.  quae  ad  cum  perveniunt.  <Ani«tsanj.) 

A  man  cannot  at  this  day  grant  lands  in  tail  and  reserve  a  rent     99  b. 
to  his  heirs,  and  exclude  the  grantor  himself;  for  the  heir  cannot  JfinJf^j** 
take  any  thing  in  the  life  of  the  ancestor,  neither  can  the  heir  take  wcoam.' 
any  thing  by  descent,  when  the  ancestor  himself  is  secluded.     But  adu>,W 
if  a  man  had  granted  lands  at  the  common  law  to  hold  of  his  heirs,  2i3kx> 
these  words  "  to  hold  of  his  heirs  "  are  void,  and  he  shall  hold  of  £J^At 
the  grantor  as  he  held  over,  which  he  should  have  done,  if  he  had  l£M-^8» 
made  no  reservation  at  all. 


Brio. 
foL4*. 


A  monster  which  hath  not  the  shape  of  mankind,  cannot  be  heir  or  Ac 
inherit  any  land,  albeit  it  be  brought  forth  within  marriage  ;  (g)  but,  c#>  b 
although  he  hath  deformity  in  any  part  of  his  body,  yet  if  he  hath  4»  frta. 
human  shape  he  may  be  heir.     Hii  qui  contra  formam  humani  {££ ££& 
generis  converso  more  procreantur,  ut  si  mulier  monstrosum  vel  2eVoai 
prodigiosum  enixa,  inter   liberos  non  computentur.     Partus  3E)         f 
tamen  cui  natura  aliquantulum  ampliaverit  vel  diminuerit  non 
tamen  superabundanter  (ut   si  sex  digitos    vel  nisi  quatuor 
habuerit)  bene  debet  inter  liberos  connumerari.   *Si  inutilia  natu-      •%  a, 
ra  reddidit,  ut  si  membra  tortuosa  habuerit ,  non  tamen  is  partus 
monstrosus.  ^Another  saith,  ampliatio  seu  diminutio  membrorum 

nse  of  the  word,  had  the  effect  of  an  attain-  other  statutes  make  all  persons  who  refuse  to 

der ;  because  it  was  necessarily  accompanied  take  the  oath  prescribed  for  abjuring  the  Pre* 

with  the  confession  of  a  felony.    But  this  tender  and  his  descendants,  liable  to  various 

kind  of  abjuration  is  not  now  in  force;  the  penalties  and  forfeitures;  but  this  kind  of  ab- 

privilege  of  sanctuary,  of  which  itwasconse-  juration  differs  both  in  object  and  effect  from 

queatial,  having  been  taken  away  by  a  sta-  the  ancient  one.     13  W.  3.  c.  6.     1  Ann. 

tute  of  James  the  First.    See  31  Jam.  c.  28.  stat.  1.  c.  22.     1  G.  1.  stat  2.  c.  13.   6  G.  3. 

s.  7.    2  Inst.  629,  and  2  Hawk.  PI.  C.  b.  2.  c.  53.— [Hargr.  n.  2.  92  b.  (92).] 
c.  32.  However,  the  word  abjuration  is  still         [By  stat.  31  Geo.  3.  c.  32.  (made  for  the 

in  use  in  our  law  for  tome  purposes.    For —  relief  of  the  Roman  Catholics)  it  is  enacted, 

1.  Some  statutes,  in  order  to  secure  the  esta-  that  no  person  shall  be  summoned  to  take 
blithed  religion,  require  persons  convicted  of  the  oath  of  supremacy,  or  make  the  declara- 
certain  kinds  of  recusancy  to  abjure  the  realm,  tion  against  transubstantiation,  or  be  prose- 
on  pain  of  being  adjudged  guilty  of  a  capital  cuted  for  not  obeying  a  summons  for  that 
felooy :  and  the  word  in  this  sense  is  similar  purpose :  but  this  act  does  not  appear  to  re- 
to  the  ancient  abjuration,  and  is  attended  peal  the  provisions  of  the  1  Geo.  1.  c.  13.  as 
with  a  like  effect.  35  Eliz.  c.  Land  2. 13 to  the  oaths  of  allegiance  and  abjuration. 

2.  la  order  to  secure  the  succession  of  the  See  4  Bl.  Com.  116.  ed.  Chr.] — [EcL] 
crown  as  settled  at  and  since  the  Revolution, 

only  be  in  the  three  following  cases :  First,  where  the  tenant  dies  without  any  relations  on 
the  part  of  any  of  his  ancestors;  secondly,  where  he  dies  without  any  relations  on  the  part 
of  those  ancestors  from  whom  the  estate  descended,  ant.  12  a.  p.  169;  and  thirdly,  where 
he  dies  without  any  relations  of  the  whole  blood.    2  Bl.  Com.  216*— [.Erf.] 
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Abwiwd.  ram  ttocet  (h)  A  bastard  cannot  be  heir,  for  (as  hath  been  said 
i&lS:8ect'  before)  qui  ex  damnato  coitu  nascuntur  inter  liberos  non  com- 
S%UBriL  putentur  (e).  *Every  heir  is  either  a  male,  or  female,  or  an  her- 
Sbl  ft?  5  maphrodite,  that  is,  both  male  and  female.  And  an  hermaphrodite 
Aiibi^ckp!  (which  is  also  called  Androgynus)  shall  be  heir,  cither  as  male  or 
LS^r?1  female,  according  to  that  kind  of  the  sex  which  doth  prevail.  Her- 
a  a  '§£?  maphrodita,  tarn  masculoquam  foeminas  comparatur,  secundum 
Abr.te)  prsevalescentiam  sexiis  incalescentis.  And  accordingly  it  ought 
to  be  baptized.     See  more  of  this  matter,  section  35. 

An  alien.  (t)  A  man  seised  of  lands  in  fee  hath  issue  an  alien  that  is  born 
SpJKSJi  out  of  the  king's  legiance  ;  he  cannot  be  heir,  propter  defectum 
•ecu  B&ct  subjectionis  (9),  albeit  he  be  born  within  lawful  marriage.  If  made 
3E  6.  foMis.  denizen  by  the^  king's  letters  patent,  yet  cannot  he  inherit  to  his 
Though  made  father  or  any  other.  But  otherwise  it  is,  if  he  be  naturalized  by  act 
fSSSS^  of  parliament;  for  then  he  is  not  accounted  in  law  alienigena>  but 
tent,  yet  he  indigena.  But  after  one  be  made  denizen,  the  issue  that  he  hath 
rit:— eecueif  afterwards  shall  be  heir  to  him,  but  no  issue  that  he  had  before.  It 
hebe natural  an  ^.^  cometh  \nt0  England  and  hath  issue  two  sons,  these  two 
?£*£  ut?'  sons  are  indigent,  subjects  born,  because  they  are  born  within  the 
aBr'677:^  realm.  And  yet  if  one  of  them  purchase  lands  in  fee,  and  dieth  with- 
25  e.  a  de'na-  out  issue,  his  brother  shall  not  be  his  heir  (10) ;  for  there  was  never 
nSrel  si  e.  any  inheritable  blood  between  the  father  and  them ;  and  where  the 
5.  42 EJaS  sons  by  no  possibility  can  be  heir  to  the  father,  the  one  of  them 
{ \  h  44'  1?  20  snall  not  ^  ne*r  to  tne  other.     See  more  at  large  of  this  matter,  sect. 

22  H.  6.  33.  V    ' 

9  H.  4.  7. 

7  Co.  1 .  in  Cal vin'e  case.    (Cro.  Jam.  539.    Godb.  275.    S.  Jid.  195.201.    Noy.  158.  T.  Jo.  10. 

Vaueh.  274     2  Sid.  21    Hardr.224.    2Ventr.  1.)    1  Ed.  3.  4.    6  Ed.  3. 55.    27  E.  3. 77. 

3  E.  2  Disrem.  Bract.  64.    31  E.  1.  Diacenl.  17.    46  E.  3.    Petition  20.    26  Aee.  pi.  2. 

49  Ass.  pL  4.    29Aea.pl.il.    9H.5.9. 

(9)  But  see  ant.  vol.  1.  p.  90.  n.  5.  (10)  But  this  opinion  has  been  since  over- 

ruled.   See  ant.  vol.  1.  p.  91.  n.  6. 

(c)  A  bastard  being  nulUusfilius  can  neither  inherit  from  its  father  nor  mother,  and  con- 
sequently can  have  no  heirs  but  his  own  children.  And  therefore  if  a  bastard  purchases 
land  and  dies  seised  thereof  without  issue,  and  intestate,  the  land  shall  escheat  to  the  lord 
of  the  fee.  Ant.  vol.  1.  p.  150.  n.  (k).  Though  the  fact  of  the  birth7  of  a  child  during  a 
lawful  marriage  is  prima  facie  evidence  of  its  legitimacy,  ant.  vol.  1.  p.  139.  n.  (b).  Et 
vid.  Eoutledge  v.  Carruthers,  4  Dow.  403 ;  yet  evidence  of  the  husband's  non-access,  and 
also  evidence  of  any  other  kind  is  admissible  to  prove  such  issue  bastard.  Ant.  vol.  1. 
p.  139.  n.  (b).  So,  on  the  other  hand,  the  old  rule,  that  posthumous  children  must  be  born 
within  nine  months,  or  forty  weeks,  has  been  relaxed.  And  the  courts  now  consider  nine 
months  merely  as  the  usual  time,  and  do  not  decline  exercising  the  discretion  of  allowing 
a  longer  space,  where  the  opinion  of  physicians,  or  the  circumstances  of  the  case  have  re- 
quired it.  See  ant.  vol.  1.  p.  141.  n.  (2).  and  Foster  v.  Cook,  3  Bro.  C.  C.  347 ;  in  whjch 
case,  upon  an  issue  directed  out  of  chancery,  a  child  born  forty-three  weeks,  except  one 
day,  after  the  husband's  death,  was  found  to  be  legitimate.  See  further  as  to  what 
children  shall  be  deemed  bastards,  ant.  vol.  1.  p.  146 ;  and  as  to  bastard  eigne  and  mulier 
puisne,  vide  postj  244  a.  b, — [Ed.] 

(f)  See  ant.  vol.  1.  p.  89,  90,  91.  and  the  stats.  25  Edw.  3.  st.  2.  7  Ann.  c.  3.  4  Geo.  2. 
c.  21.  13  Geo.  3.  c.  21.  cited  in  the  notes  there ;  by  virtue  of  which  statutes  all  persons  born 
out  of  the  king's  allegiance,  whose  fathers  or  grand  fathers  were  natural-born  subjects,  are 
held  to  be  natural-born  subjects,  and  are  capable  of  inheriting.  And  by  the  11  &  12  W.  3. 
c.  6.  natural-bora  subjects  may  derive  a  title  by  descent  through  their  parents,  though  aliens ; 
but  a  subsequent  statute  enacts,  that  no  right  of  inheritance  shall  accrue,  by  virtue  of  the 
last-mentioned  act,  to  any  persons  whatsoever,  unless  they  are  in  being  and  capable  to  take 
as  heirs  at  the  death  of  the  person  last  seised.  Stat.  25  Geo.  2,  c.  39.  See  ant.  vol.  1.  p.  90. 
n.  (6)._[£rf.] 
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*If  a  man  be  attainted  of  treason  or  felony,  although  he  be  born     (192)* 
within  wedlock,  he  can  be  heir  to  no  man,  nor  any  man  heir  to  him,  4i£Sf°n  at" 
propter  delictum,  for  that  by  his  attainder  his  blood  is  corrupted  Though  par. 
(g).    And  this  corruption  of  blood  is  so  high,  as  it  cannot  absolutely  ie°™paienie,1' 
be  salved  and  restored  but  by  act  of  parliament ;  for  albeit  the  person  Sieriif nn01 
attainted  obtain  his  charter  of  pardon,  yet  that  doth  not  make  any  to  £Xn  bj°aa 
be  heir  whose  blood  was  corrupted  at  the  time  of  the  attainder,  °fp«riia-     „ 
either  downward  or  upward. 

(k)  As  if  a  man  hath  issue  a  son  before  his  attainder,  and  obtaineth  (*)  sunt  pi. 
his  pardon,  and  after  the  pardon  hath  issue  another  son,  at  the  time  Brad.  lib.  3. 
of  the  attainder  the  blood  of  the  eldest  son  was  corrupted,  and  there-  Skafiifci 
fore  he  cannot  be  heir.     But  if  he  die  living  his  father,  the  younger  bJ.-uS1*  <bi 
son  shall  be  h&r  ;  for  he  was  not  in  esse  at  the  time  of  the  attainder,  JiBb.  heu, 
and  the  pardon  restored  the  blood  as  to  all  issues  begotten  afterwards.  (No/.  vR. 
But,  in  that  case,  if  the  eldest  son  had  survived  the  father,  the  youn-  Slaor.  Ante, 
ger  son  cannot  be  heir  ;  because  he  hath  an  elder  brother  which  by  cha.&«.Cro* 
possibility  might  have  inherited  (h):  but  if  the  elder  brother  had  lSjiiMLHB. 
been  an  alien,  the  younger  son  should  be  heir,  for  that  the  alien  never  625.cVc.jam. 
had  any  inheritable  blood  in  him  (11).     See  more  plentifully  of  this  539' 
matter,  sect  746,  747. 

Attainder  of 

If  a  man  hath  issue  two  sons,  and  after  is  attainted  of  treason  or  SaptocofiJ? 
felony,  and  one  of  the  sons  purchase  land  and  dieth  without  issue,  ^wenSE? 
the  other  brother  shall  be  his  heir  ;  for  the  attainder  of  the  father  *>m. 
corrupteth  the  lineal  blood  only,  and  not  the  collateral  blood  between  <♦}}„  ?2» 
the  brethren,  which  was  vested  in  them  before  the  attainder,  and  Exchequer, 
each  of  them  by  ^possibility  might  have  been  heir  to  the  father ;  and  41  eh'z.  iu 
so  hath  it  been  adjudged  (12)  (*).     But  otherwise  in  the  case  of  the  Hou?/.de 
alien-n6e,  as  hath  been  said.     (  / )  But  some  have  holden,  that  if  a  aPc5.^$alib, 
man,  after  he  be  attainted  of  treason  or  felony,  have  issue  two  sons,  fJlt%£>  foi. » 
that  the  one  of  them  cannot  be  heir  to  the  other,  because  they  could  l^nfia. 
not  be  heir  to  the  father,  for  that  they  never  had  any  inheritable  i'jjv."  6a' 
blood  (13)  in  them  (14).  ft&?& 

) 

(11)  Besides  the  authorities  in  the  mar-  [See  also  ante,  p.  189.  h.  (c).  And  the 
gin,  see  W.  Jo.  34. — [Hargr.  n.  3.  8  a.]  reason  is,  because  the  descent  between  bro- 

(12)  S.  P.  ace.  Noy.  158.  4  Leon.  5. —  thers  is  immediate.  Coliingwood  v.  Pace, 
[Hargr.  n.  4.  8  a.]  1  Vent.  413.    3  Salk.  129.   Note,  that  a  per- 

(13)  The  principle,  on  which  it  has  been  son  may  inherit  from  one  of  his  parents, 
adjudged  that  the  children  of  an  alien  may  though  the  other  is  attainted  of  treason  or 
be  heirs  as  between  themselves,  though  not  felony ;  for  duplicatus  sanguis  is  not  neces- 
to  their  father,  seems  to  reach  the  case  of  sary  in  descents.  Jenk.  Cent.  1.  Ca.  2. 
children  born  after  their  father's  attainder.    Cent  5.    Ca.  2.] — [Ed.] 

See  the  cases  cited  in  n.  2.  ante,  (vol.  1.        (14)  .See  11  and  12  W.  3.  c.  4,  which  dis- 
p.  91.  n.  6.)— [Hargr.  n.  5.  8  a.  (38).]  ables  persons  educated  in  the  popish  religion, 

See  n.  (c)  ant.  p.  189—- [£<*.] 

So  if  a  man  has  two  sons,  and  the  eldest  is  attainted,  and  then  the  father  die3,  the 
younger  brother  cannot  inherit  from  his  father ;  for  the  elder  brother,  though  attainted,  is 
still  a  brother,  and  no  other  can  be  heir  to  the  father,  while  he  is  alive.  But  if  the  elder 
brother  dies  in  the  life-time  of  the  father,  without  leaving  issue  (Hob.  334.  Cro.  Car.  435.), 
the  younger  brother  will  then  inherit  from  his  father,  because  he  can  derive  his  descent 
from  him,  without  mentioning  his  elder  brother,  or  claiming  through  him,  Dyer,  48  a :  and 
it  is  a  general  rule,  that  the  attainder  of  a  person  who  need  not  be  mentioned  in  the  deriva- 
tion of  the  descent,  does  not  prejudice,  let  the  ancestor  be  never  so  remote.  3  Cru.  Dig* 
379.— [JB^.J 
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(»»)  Bract^.       (m)  One  that  is  born  deaf  and  dumb  may  be  heir  to  another,  albeit 

430. 434L  'iiu  it  was  otherwise  holden  in  ancient  time.     And  so  if  born  deaf,  dumb, 

Fwilb.6.    an(*  blind,  for  in  hoc  casu  vitio  parcitur  naturali.    But  contract 

m%?&  Bre.  ^ey  cann°k     Idiots,  lepers,  madmen,  outlaws  in  debt  trespasses  or 

«J.  32R&  the  like,  persons  excommunicated,  men  attainted  in  a  prsemunire, 

a  635.  is  e!  or  convicted  of  heresy,  may  be  heirs, 
a  63.  i3E.a  J        J 

Ley49.(lRol. 

oorM^r         (n)  **  *s  t0  'de  noted>  *at  one  cannot  be  heir  till  after  the  death 
cap.i.§ec.a  of  his  ancestor.     Before,  he  is  called  haeres  apparens,  heir  appa- 
rent 

8  b.  In  our  old  books  and  records  there  is  mention  made  of  another 

(194)*  heir,  viz.  haeres  astrarius,  so  called  of  astre,  that  is,  *an  hearth  of 
ifb.2?^85.  a  house;  because  the  ancestor  by  conveyance  hath  set  his  heir 
eT^jsq.  aPParent,  and  his  family,  in  a  house  and  living  in  his  life-time,  of 
de  Banco.  '  whome  Bracton  saith  thus  :  (o)  Item  esto  quod  haeres  sit  astrarius, 
iecua^riu.  vel  qudd  aliquis  antecessor  restituat  haeredi  in  vitd  sttd  haeredtta- 
151  b*  ,  tern,  et  se  dimiserit9  videtur,  qudd  nullo  tempore  j 'acebit  haereditas, 
et  ideo  qudd  nee  relevari  possit,  nee  debeat,  nee  relevium  dart* 

13  a.  (p  )  The  father  is  seised  of  lands  in  fee  holden  of  I.  S.,  the  son 

Towhom  is  attainted  of  high  treason,  the  father  dieth,  the  lands  shall  escheat 
cheat.  to  I.  S.  propter  defectum  sanguinis,  for  that  the  father  dieth  with- 

in)Nich5iyu  out  heir.  And  the  king  cannot  have  the  land,  because  the  son  never 
*—'  had  any  thing  to  forfeit     But  the  king  shall  have  the  escheat  of 

all  the  lands  whereof  the  person  attainted  of  high  treason  was  seised 

(i),  of  whomsoever  they  were  holden  (15). 

or  professing  it,  from  inheriting,  but  in  re-  [The  stat  11  and  12  W.  3.  c.  4.  was  re- 
spect of  themselves  only,  if  they  do  not  con-  pealed  by  the  18  Geo.  3.  c.  6.  so  far  as  to 
form  within  six  months  after  the  age  of  18 ;  permit  such  Roman  Catholica  to  inherit  real 
and  provides,  that  till  they  do  conform,  their  property,  as  would  take  the  oath  of  allegiance 
protests nt  next  of  kin  shall  enjoy.  By  the  prescribed  in  this  act.  The  13  G.  3.  c.  33. 
same  statute  papists  are  disabled  from  taking  repealed  some  of  the  other  restrictions  upon 
lands  by  purchase,  which  should  Jiave  been  those  who  profess  the  Roman  Catholic  re- 
mentioned  before.  For  cases  on  the  con-  ligion,  on  their  taking  the  oath  of  allegiance 
struction  of  this  statute,  see  1  Stra.  267.  therein  prescribed ;  which  oath,  by  the  43 
2  P.  Wms.  3.  6.  and  132.  3  P.  Wms.  46.  Geo.  3.  c.  30.  gives  the  same  benefits,  and 
1  Atk.  526.  528.  2  Atk.  210.  3  Atk.  155.  operates  in  like  manner,  as  the  oath  pte- 
457.  2  Ves.  398.  1  Wils.  part  1.  p.  176.  scribed  in  the  18  Geo.  3.  c.  6.]— [Ed.] 
Rep.  Cas.  B.  R.  temp.  Hardw.  149.  Cas.  (15)  "A.  in  feoffs  B.  attainted  of  treason 
B.  R.  temp.  Hardw.  91.  and  Vin.  Abr.  De-  to  the  use  of  C.  the  king  shall  have  the  land 
uUty  I.  7.  pi.  4.  and  5. — [Hargr.  n.  8.  8  a.  discharged  of  the  use."  Hal.  MSS.  and 
(40).]  Pym'i  case,  M.  27  Eliz.    is    cited   from 

(i)  For  where  a  person  attainted  of  treason  dies  seised  of  lands  the  superior  law  of  for- 
feiture intervenes,  and  prevents  the  escheat  to  the  lord.    Ant.  n.  (c),  p.  189. 

With  respect  to  the  person  to  whom  lands  escheat,  it  is  observable,  that  by  the  stat  12 
Cha.  2.  c.  24.  for  changing  all  the  ancient  tenures  into  free  and  common  socage,  the  rents 
and  services  (among  which  fealty  is  accustomably  due)  are  preserved  to  the  lord  :  of  him 
therefore  the  lands  are  still  held,  and  to  him  they  may  escheat.  But,  if  all  these  badges  of 
tenure  have  been  neglected  to  be  preserved,  and  it  be  no  longer  known  of  whom  the  lands 
are  mediately  held;  then  the  king,  as  the  great  and  chief  lord,  shall  have  them  by  escheat: 
for  to  him  fealty  belongs  and  of  him  they  are  certainly  held  by  presumption  of  law,  and 
without  the  necessity  of  proof.  Booth,  135.  May  v.  Street,  Cro.  Eliz.  120.  3  Cru.  Big. 
496.    But  in  a  late  case  it  was  considered  as  doubtful,  whether,  at  common  law,  upon  the 
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*{q)  In  an  appeal  of  death  or  other  felony,  &c.  process  is  awarded     096)* 
against  the  defendant,  and,  handing  the  process,    the  defendant  LTuw" 
conveyeth  away  the  land,  and  after  is  outlawed,  the  conveyance  is  ^"■SSif1* 
good  (16)  and  shall  defeat  the  lord  of  his  escheat,  but,  if  a  man  be  J}"  ^ttveU' 
indicted  of  felony,  and,  hanging  the  process  against  him,  he  convey-  time  of  the 
eth  away  the  land,  and  after  is  outlawed,  the  conveyance  shall  not  SKX?,00"1" 


wu 


in  that  case  prevent  the  lord  of  his  escheat     And  the  reason  of  this  Jj^™1 \xm_ 
diversity  is  manifest :  for,  in  the  case  of  the  appeal,  the  writ  con-  ™l**™l£~ 
taineth  no  time  when  *the  felony  was  done,  and  therefore  the  indictment, 
escheat  can  relate  but  to  the  outlawry  pronounced.     But  the  indict-  ( x*^^ 
ment  containeth  the  time  when  the  felony  was  committed,  and  fci.ar.  'soh. 
therefore  the  escheat  upon  the  outlawry  shall  relate  to  that  time  lib!  2.  uult 
(17).     Which  cases  I  have  added,  to  the  end  the  student  may  con-  piTcof^Sal 
ceive,  that  the  observation  of  writs,  indictments,  process,  judgments,  S^yjyjfti. 
and  other  entries,  doth  conduce  much  to  the  understanding;  of  the  wihy  wm  a 

•   1  .  /.  .1       1  /     \  resolved  in  5 

right  reason  of  the  law  (k).  e.6.u  itap. 

pearethby 
my  Lord  Dy- 
er's Manuscript.    (Post,  390b.)    (.W.  Jo.  217.   Cro.  Cha.  172.) 

Moore.    See  Mo.  196.    But  note,  that  ac-  the  39  &  40  Geo.  3.  c.  88.  8. 12.  (amended 

cording  to  Moore,  B.,  at  the  time  of  the  con-  by  sta't.  47  Geo.  3.  8.  2.  c.  34  )  his  majesty 

veyance  to  him,  had  only  commuted  treason,  is  enabled  by  warrant,  nnder  the  sign  manual, 

and  was  not  attainted  till  after  {  and  it  was  to  direct  the  execution  of  any  trusts,  to  which 

by  relation  to  the  time  of  committing  the  of-  lands  escheated  are  liable ;  and  to  make  any 

fence,  that  the  case  was  construed  to  be  the  grants  of  such  lands  to  any  trustee  or  trus- 

fune  as  if  the  conveyance  bad  been  to  a  per-  tees,  or  otherwise,  for  the  execution  of,  such 

son  actually  attainted.  The  doctrine  in  Pynts  trusts.]— [Ed.] 

owe  sounds  peculiarly  harsh ;  for  first  the  le-  (16)  "  But  if  the  party  appears  on  an  ap- 

pl  estate  in  the  land  was  given  to  the  queen  peal,  and  the  plaintiff  counts,  and  the  de- 

by  a  constructive  relation,  and  then  she  was  fendant  is  convicted  by  verdict  or  confession, 

deemed  to  hold  the  land  discharged  of  the  it  is  all  one."    Hal.  MSS.— [Hargr.  n.  8. 

use,  because  the  king  cannot  be  a  trustee.  13  a.  (69).] 

However,  it  is  but  justice  to  mention,  that  (17)  "  Nota,  if  one  be  attainted  by  out- 
the  case  being  represented  to  queen  Eliza-  la  wry  or  confession  of  a  felony,  which  is 
beth,  she,  much  to  her  honour,  granted  the  precedent  to  the  feoffment  of  the  party  at- 
tend to  eestuique  use  by  patent.  As  to  the  tainted",  the  feoffee  may  falsify  the  attainder 
king's  holding  land  discharged  of  all  uses  by  traverse  to  the  felony  or  to  the  time  of 
and  trusts  where  the  legal  estate  vests  in  the  felony.  But  if  he  be  attainted  by  ver- 
him,  and  the  sense  in  which  that  doctrine  is  diet,  it  seems,  that  he  cannot  falsify  by  tra- 
to  be  understood,  see  Yin.  Abr.  Uses,  C.  verse  to  the  felony ;  but  he  may  traverse  the 
where  most  of  the  authorities  on  the  subject  time  of  the  felony,  for  that  is  not  material ; 
are  stated  or  referred  to—- [Hargr.  n.  7. 13  a.  for  if  he  be  guilty  on  another  day,  the  jury 
(68).]  ought  to  find  him  guilty."  Hal.  MSS. 
[The  king  iff  clearly  not  subject  to  a  trust  which  cites  3  Inst.  230. — [Hargr.  n.  1.  13  b* 
in  case  of  an  escheat  to  the  crown.    But,  by  (70).] 

death  of  the  tenant  last  seised  of  the  land,  without  heirs,  the  right  and  possession  must  be 
presumed  to  be  immediately  in  the  crown,  without  office,  as  though  the  person  last  seised 
were  the  king's  immediate  tenant ;  the  king's  title  not  appearing  by  any  matter  of  record, 
and  the  possession  not  having  been  vacant  from  the  death  of  the  tenant  last  seised.  See 
-Qt*,  d.  Hdyne  and  Bex  v.  Redfem%  12  East,  96.    Infra,  n.  (l\— [Ed.] 

(k)  There  is  one  instance  in  which  lands  held  in  fee-simple  are  not  liable  to  escheat ; 
for,  if  lands  held  of  J.  S.  be  given  to  a  dean  and  chapter,  or  to  a  mayor  and  commonalty, 
and  to  their  successors;  if  such  corporation  be  dissolved,  the  land  shall  not  escheat  to  the 
lord,  but  shall  revert  to  the  donor..  Ant.  13  b.  vol.  1.  p.  195. 

As  the  lord's  right  to  an  escheat  arises  solely  from  the  want  of  a  tenant  to  do  the  ser- 
vices, it  follows,  that  whenever  there  is  a  tenant,  the  lord  cannot  claim  the  lands  by  escheat. 
And  therefore  if  the  lord  enter  on  the  death  of  the  disseisor's  alienee  without  heirs,  the 
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(196)*  *0f  this  word  (eschaeta),  here  used  by  our  author,  cometh  (r) 
or  the  office  Eschaetor,  an  ancient  officer,  so  called  because  his  office  is  properly 
<r)°MijTor,r*  to  look  to  escheats,  wardships,  and  other  casualties  belonging  to  the 
w*H!3.,est£  crown.  In  ancient  times  there  were  but  two  escheators  in  England, 
Scm?  dBrtt.  tne  one  on  ti*18  s^e  °f  Trent,  and  the  other  beyond  Trent,  at  which 
^1,^1.33,  time  they  had  subescheators.  But  in  the  reign  of  Edward  the 
iib.i.  cap.36.  Second,  the  offices  were  divided,  and  several  escheators  made  in 
34,l35.  Re1-1*'  every  county  for  life,  &c.  and  so  continued  until  the  reign  of 
fiSifil  r  i.  Edward  the  Third.     And  afterwards  by  the  statute  of  14  E.  3.  it  is 

(197)*     enacted  by  authority  of  parliament,  that  there  should  be  as  *many 

disseisee  may  enter  upon  the  lord ;  for  the  disseisee,  notwithstanding  the  disseisin,  con- 
tinues the  rightful  tenant.  Post,  240  a.  Gilb.  Ten.  25.  So  if  the  disseisee  dies  without 
heir,  and  afterwards  the  lord  accepts  homage  or  fealty  of  the  disseisor,  he  is  barred  of  his 
writ  of  escheat,  because  he  has  accepted  him  as  his  tenant:  so  if  the  lord  accepts  rent  from 
the  heir  or  feoffee  of  the  disseisor,  this  shall  bar  him  of  his  escheat;  because  they  are  in  by 
title:  which  is  to  be  understood  of  a  descent  or  feoffment,  after  the  title  of  escheat  accrued; 
for,  if  the  disseisor  make  a  feoffment  in  fee,  or  die  seised,  and  after  the  disseisee  die  with- 
out heir,  then  there  is  no  escheat  at  all,  because  the  lord  has  a  tenant  in  by  title.  Post, 
268  a  &  b.  In  consequence  of  this  principle,  any  alienation  of  the  tenant  will  bar  the  lord 
of  his  escheat :  and  it  has  been  held,  that  a  feoffment  made  by  an  infant  in  person  will  have 
this  effect.  See  Dyer,  10  b.  4  Co.  125  a.  WhittinghamU  case,  8  Co.  42  b.  So  a  devise, 
although  it  only  takes  effect  at  the  moment  of  the  testator's  death,  will  prevent  an  escheat. 
1  Rol.  Rep.  214.  Et  vid.  ant.  236  a.  n.  (182.)  p.  118.  Secus  as  to  a  void  devise.  Vaugh. 
270. 

The  lord  by  escheat  is  subject  to  all  the  incumbrances  of  the  last  tenant ;  as  to  a  grant  of 
a  rent,  to  dower,  and  curtesy ;  because  they  are  annexed  to  the  possession  of  the  land, 
without  respect  to  any  privity.'  Rol.  Rep.  402.  7  Co.  7  b.  So,  if  a  copyhold  estate 
escheats  to  the  lord  of  the  manor,  he  will  hold  it  subject  to  any  lease  made  by  the  copy- 
holder with  the  lord's  license;  and  also  to  the  free  bench  of  the  widow.  Turner  v. 
Hodges,  Hut.  1 02.  But  the  lord  by  escheat  is  not  subject  to  any  incumbrances  annexed  to 
the  privity  of  the  estate,  because  he  comes  in,  in  the  post ;  and  therefore  he  was  not  bound 
to  execute  an  use,  for  his  title  was  paramount,  namely,  by  force  of  the  condition  in  law 
tacitly  annexed  to  the  land,  at  the  time  of  the  creation  of  the  seignory ;  and  the  tenancy 
comes  in  lieu  of  the  seignory  which  he  had  to  his  own  use.  And  as  trusts  are  now,  what 
uses  were  before  the  27  H.  8.,  it  should  seem,  that  a  lord  by  escheat  is  not  subject  to  a 
trust,  1  Stra.  454;  2 Fonbl.  Eq.  b.  2.  c.  7.  s.  1.  n.  (a);  however,  this  point  is  considered  to 
be  doubtful.  See  3  Cru.  Dig.  497.  Burgess  v.  Wheate,  1  Bl.  Rep.  178.  The  lord  by 
escheat  may  distrain  for  rent  due  to  the  last  tenant,  for  it  is  incident  to  the  reversion ;  but 
he  cannot  take  advantage  of  a  condition  of  re-entry,  because  he  is  not  heir  to  the  lessor. 
Ant.  215  b.  p.  85,  86.  It  should  also  be  observed,  that,  where  there  is  an  outstanding 
term  attendant  on  the  inheritance,  the  lord  by  escheat  will  be  entitled  to  such  term. 
Tkruxton  v.  Morney-Greneral,  1  Vern.  340.  And  he  is  likewise  entitled  to  all  the  charters 
concerning  the  lands  escheated.    Bro.  Abr.  tit.  Chart,  pi.  59.    3  Cru.  Dig.  498,  499. 

With  respect  to  what  things  are  subject  to  escheat :  it  has  been  already  mentioned,  that 
all  lands  and  tenements  held  in  socage,  whether  of  the  king,  or  of  a  subject,  and  all  estates 
by  copy  of  court  roll,  are  liable  to  escheat.  But  lands  in  gavelkind  do  not  escheat  for 
felony,  but  descend  to  the  heir  of  the  felon :  from  which  Sir  William  Blackstone  concludes, 
that  the  tenure  of  gavelkind  is  of  Saxon,  and  not  of  Norman  origin.  2  Bl.  Com.  252.  ,  Ho 
species  of  real  property  however  is  subject  to  escheat,  but  what  lies  in  tenure ;  for  escheat 
is  a  consequence  and  fruit  of  tenure.  3  Inst.  21.  And  therefore  a  trust  estate  is  not  liable 
to  escheat;  but  where  cestui  que  trust  dies  without  heirs,  the  trustee  shall  retain  the  lands 
for  his  own  benefit.  Burgess  v.  Wheaie,  1  Bl.  Rep.  123.  And  it  seems  that  an  equity  of 
redemption  is  not  liable  to  escheat,  S.  C. :  nor  money  directed  to  be  laid  out  in  laads. 
3  Cru.  Dig.  522. 

Where  there  is  an  escheat  for  want  of  heirs,  and  the  fact  is  not  communicated,  it  is  usual 
to  petition  the  kin?,  stating  that  there  is  such  an  interest,  and  praying  some  reward  upon 
the  ground  of  the  discovery,  if  it  can  be  made  out ;  and  the  ordinary  rule,  upon  an  escheat, 
is,  for  the  crown  to  give  a  lease,  as  pood  as  it  can  give,  to  the  person  making  the  discovery. 
Per  Lord  Elden,  C.  Moggridge  v.  ThackwcU,  7  Ves.  71.— [^i] 
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escheators  assigned,  as  when  King  Edward  the  Third  came  to  the  Roifm. 
crown,  and  that  was  one  in  every  county,  and  that  no  escheator  could  plrt!  i!,»e. 
tarry  in  his  office  above  a  year  ;  and  by  another  statute,  to  *be  in  iiSSEriSJ?" 
office  but  once  in  three  years  (l).     The  lord  treasurer  nameth  him.  Jgfqa£  ^a 

F.N.B.%e. 

And  hereof  also  cometh  eschaetria,  which  signifieth  the  eschea-  si^h.1?*" 
torship,  or  the  office  of  the  escheator.  But  now  let  us  hear  what  £|  c^p&i- 
our  author  will  further  say  unto  us,  feShlvt. 

Maf  na  Car- 
uTfol.  160, 
161,  tc. 


CHAP.  XXXI.*  (198)* 

OF   TITLE   BY   PRESCRIPTION. 

Prescription  is  a  title  taking  his  substance  of  use  and  time  Definition  of 
allowed  by  the  law.  Prsescriptio  est  titulvs  ex  usu  et  tempore  gfgfIS2?n" 
substantiam  *capiens  ah  authoritate  legis  (a).     In  the  common    »113  b. 

(l)  The  office  of  escheator  is  an  ancient  office,  and  was  formerly  of  great  use  to  the 
erown ;  but,  having  its  chief  dependence  on  the  court  of  wards,  which  is  taken  away  by  act 
of  parliament,  it  is  now  in  a  manner  out  of  date.  4  Inst.  225.  Before  the  statute  of 
Westm.  1.  c.  94.  escheators,  sheriffs,  &c.  would  seise  into  the  king's  hands  the  freehold  of 
the  subjects,  and  thereby  disseise  them ;  but  by  that  act  it  is  provided  that  no  seisure  shall 
be  made  of  lands  or  tenements  into  the  king's  hands,  before  office  found.  2  Inst.  206. 
And  the  stats.  8  H.  6.  c.  16.  and  18  H.  6.  c.  6.  prohibit  the  granting  to  farm  of  lands 
seised  into  the  king's  hands,  upon  inquest  before  escheators,  until  such  inquest  be  returned 
in  the  chancery  or  exchequer,  and  for  a  month  afterwards  (extended  to  three  months,  by 
stat  1  H.  8.  c.  110.)  if  the  king's  title  ic  the  same  be  not  found  of  record,  unless  to  the 
party  grieved,  who  shall  have  tendered  bte  traverse  to  such  inquest ;  and  avoid  all  grants 
made  contrary  thereto.  In  Doe,  d.  Haynt  and  Rex  v.  Redfern,  (cited  in  n.  (l),  sup.  p.  194, 
195.),  it  was  held,  that  the  8  H.  6.  <t.  16.  and  18  H.  6.  c.  6.  extended  to  the  case  of  an 
escheat  upon  the  death  of  the  tenant  last  seised,  without  heirs,  where  no  immediate  tenure 
of  the  crown  was  found  by  the  inquest.  And  that  as  the  crown  could  not  grant  to  a  stranger 
in  such  a  case,  without  office,  neither  could  the  plaintiff  in  ejectment  recover  upon  the 
demise  of  the  crown.  And  that  the  8th  sect,  of  stat.  2  &  3  Edw.  6.  c.  8.  (which  is  in 
general  terms  and  not  confined  to  the  particular  inquisitions  mentioned  in  other  clauses  of 
the  acts  J  extended  to  avoid  any  such  inquisition  of  office  before  escheators,  not  finding  of 
whom  the  lands  are  holden;  in  the  same  manner  as  if  the  jury  had  expressly  found  their 
ignorance  of  the  tenure.  12  East,  96.  See  also  ant.  77  b.  vol.  1.  p.  303,  304, 305,  and 
the  notes  there. — [2W.]     * 

(a.)  Every  species  of  prescription,  by  which  property  is  acquired  or  lost,  is  founded  on 
the  presumption,  that  he,  who  has  a  quiet  and  uninterrupted  possession  for  a  certain  number 
of  years,  is  supposed  to  have  a  just  right,  without  which  he  could  not  have  been  suffered  to 
continue  in  the  enjoyment  of  it ;  for  a  long  possession  may  be  considered  as  a  better  title 
thanjean  commonly  be  produced  ;  it  supposes  an  acquiescence  in  all  other  claimants;  and 
that  acquiescence  also  supposes  some  reason,  though  perhaps  unknown,  for  which  the  claim 
was  foreborne.    3  Cm.  Dig.  524.     1  Domat.  b.  3.  t.  7.  s.  4.  p.  483.    2  Bl.  Com.  c.  17. 

The  doctrine  of  prescription  appears  to  have  been  very  soon  established  in  England  ; 
and,  from  what  is  said  of  it  by  Bracton,  seems  to  have  been  derived  from  the  Roman  law  ; 
for  Bracton,  in  the  passage  cited  infra  by  Lord  Coke,  lays  it  down,  that  a  title  may  be 
gained  both  to  corporeal  and  incorporeal  hereditaments,  by  a  loner  and  uninterrupted  pos- 
session. Our  modern  writers,  however,  have  only  allowed  a  positive  prescription  to  operate 
in  the  case  of  incorporeal  hereditaments ;  such  as  rights  of  common,  rents,  &c.  where  the 
parson,  who  claims,  can  show  no  other  title,  than  that  he  and  those,  under  whom  he  claims, 
have  immemorially  used  to  enjoy  them.  But  there  is  another  kind  of  prescription  adopted 
by  the  English  law,  extending  to  lands ;  by  which  an  uninterrupted  possession,  for  a  certain 
vol.  n.  53 
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tnv§cutg  law  a  prescription,  which  is  personal,  is  for  the  most  part  applied  to 
Abi-.  265, 266.'  persons,  being  made  in  the  name  of  a  certain  person  and  of  his  an- 
iRoi.  Abr.  cestors,  or  those  whose  estate  he  hath  ;  or  in  bodies  politic  or  cor- 
Sro.chLi75.)  Porate  and  their  predecessors  ;  for  as  a  natural  body  is  said  to  have 
Prescription  ancestors,  so  a  body  politic  or  corporate  is  said  to  have  predecessors 

in  the  person,        x         A7,  i_  •   i_    •      i        i     •        n         j    •  i_    .•. 

and  in  the     (b).     And  a  custom,  which  is  local,  is  alleged  in  no  persQn,  but 

eiSco.  36.)    laid  within  some  manor  or  other  place.     As,  taking  one  example 

wSJuon'dif.  f°r  many,  I.  S.,  seised  of  the  manor  of  D.  in  fee,  *prescribeth  thus  ; 

cSJmT  a     tnat  *•  ^'9  n*8  ancestors>  an^  all  those  whose  estate  he  hath  in  the 

<6  Co.  eoa.     said  manor,  have  time  out  of  mind  of  man  had  and  used  to  have 

e.4.  1,2.       common  of  pasture,  &c  in  such  a  place,  &c.  being  the  land  of  some 

Preicn  k».    other,  &c.  as  pertaining  to  the  said  manor.     This  properly  we  call  a 

i4ER iTiiar'  Prescription.    A  custom  is  in  this  manner.     A  copyholder  of  the 

»7.  «E.a  manor  of  D.  doth  plead,  that,  within  the  same  manor,  there  is  and 

22  h.  6.  li     hath  been  such  a  custom  time  out  of  mind  of  man  used,  that  all  the 

iwripu^  copyholders  of  the  said  manor  have  had  and  used  to  have  common 

Aatvhi.40  °^  pasture,  &c.  in  such  a  waste  of  the  lord,  parcel  of  the  said  manor, 

2iE.4.'63,'&t  &c  where  the  person  neither  doth  or  can  prescribe,  but  allegeth 

<9  Co?57*)    tne  custom  within  the  manor.     But  both  to  customs  and  prescrip- 

SJuices're-     ^ons,  these  two  things  are  incidents  inseparable,  viz.  possession  or 

quisiteioa    usage,  and  time.    Possession  must  have  three  qualities  :  it  must  be 

•cripfioJu      ]°ng>  continual,  and  peaceable  ;  longa,  continue,  et  pacifica :  for 

J*^?0*1     it  is  said,  transferuntur  dominia,sine  titulo,tt  tradition^  per 

?MS2?n' foL  usucaP^07^emf  scil.  per  longam,  continuant,  et  pacijicarn  posses- 

sionem.    Longa,  i.  e.  per  spatium  temporfs  per  legem  dejznitumy 

of  which  hereafter  shall  be  spoken,  Continuant  dico,  ita  qudd  nan 

•114  a:   sit  legitime  interrupta.    * Pacijicarn  dico,  quia  si  contentiosa 

fuerityidem  erit  quod  priiis,si  contentio  fuerit  justa.     Ut  si 

vents  dominus,statim  cum  intrusor  vel  disseisoringressus  Juerit 

seisinam,  nitatur  tales  viribus  tepellere,  et  expellere,  licit  id  quod 

inceperit  perducere  non  possit  ad  effectum,  dum  tamen  cum 

BrextoMoi.  dtfecerit,  diligens  sit  ad impetrandum  et  prosequendum.  Longus 

usus  nee  per  vim,  nee  clam,  necprecarid,  fyc. 

Thne  out  "of  Title  of  prescription  at  the  common  law,  is  where  a  custom  or 
Brat.  Hb  4.  usagc>  °r  other  thing,  has  befen  used  for  time  whereof  mind  of  man 
fri.vao.  Fieta,  runneth  not  to  the  contrary.  Docere  oportet  longum  tempus,  et 
<5  Co*.  ra^  longum  usum  ilium,  viz.  qui  excedit  memoriam  hominum;  tale 
Doct.  &  stud.  enim  tempus  sufficit  pro  jure  (c). 

number  of  years,  will  give  the  possessor  a  good  title,  by  taking  away  from  all  other  persons 
the  right  of  entering  on  the  lands,  or  of  bringing  any  species  of  action  for  them.  3  Cm. 
Dig.  524,  525.  The  former  kind  of  prescription  is  the  subject  of  the  present  chapter ;  and 
the  latter  will  be  considered  in  a  subsequent  part  of  this  work. — [Ed.  J 

(b)  Prescription  to  incorporeal  hereditaments,  by  immemorial  usage,  is  of  two  sorts : 
either  it  is  a  personal  right,  which  has  been  exercised  by  a  man  and  his  ancestors,  or  by  a 
body  politic  and  their  predecessors,  in  which  case  it  is  called  a  prescription  in  the  person  - 
or  else  it  is  a  right,  attached  to  the  ownership  of  a  particular  estate,  and  only  exercisable 
by  those  who  are  seised  of  that  estate ;  and  in  this  case  is  called  a  prescription  in  a  que 
estate.    3  Cru.  Dig.  536.— [Ed.] 

(c)  Time  of  memory  has  been  long  since  ascertained  by  the  law,  to  commence  from  the 
beginning  of  the  reign  of  Richard  I.  Ant.  115  a.  b.  vol.  1.  p.  36.  n.  (s).  And  where  there 
is  any  proof  of  the  commencement  or  origin  of  a  right,  since  the  time  of  R.  I.,  it  cannot  be 
claimed  by  prescription.  See  Pringk  v.  Child,  2  Rol.  Abr.  269.  pi.  17.  Bulien  Y.Mtc&el> 
4  Dow.  320.— [Ed.] 
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If  a  man  prescribeth  to  have  a  rent,  and  likewise  to  take  a  distress     114  a. 
for  the  same,  it  cannot  be  avoided  by  pleading,  that  *the  rent  hath  ^ilStt^,, 
been  always  paid  by  coercion,  albeit  it  began  by  wrong  (d).  <™*t  pore- 

voiaj 

Seeing  that  prescription  maketh  a  title,  it  is  to  be  seen ;  first,  to     (gob)* 
what  things  a  man  may  make  a  title  by  prescription  without  char- 
ter; and  secondly,  how  it  may  be  lost  by  interruption. 

For  the  first,  as  to  such  franchises  and  liberties  as  cannot  be  seised  S^ifK 
as  forfeited,  before  the  cause  of  forfeiture  appear  of  record,  no  man  ed  ?y  p™- 
can  make  a  title  by  prescription ;  because  that  prescription  being  not. 
but  an  usage  in  pais,  it  cannot  (*)  extend  to  such  things  as  cannot  (r^!^;;. 
be  seised,  nor  had  without  matter  of  record  ;  as,  to  the  goods  and  16H5Co^> 
chattels  of  traitors,  felons,  felons  of  themselves,  fugitives,  of  those  script,  k  21 
that  be  put  in  exigent,  deodands,  conusance  of  pleas,  to  make  a  cor-  t^Sh"; 
poration,  to  have  a  sanctuary,  to  make  a  coroner,  *&c,  to  make  con-  J1 -J0-  g7^ 
aenrators  of  the  peace,  &c  ( 1 ).  » y»  « '&' 

96."' (9Co.69. 

Doc  Plac.  103.    2  Bo).  Abr.  270.) 

(*)  Fleta,  lib.  1.  cap.  26.   Brltt,  fol.  6.  &  fot.  16.   44  Ass.  p.  8.   49  E.  3.  a    Sta 1 1 if PI.  Cor. 

21.51.    6  Co.  109. 110.    9  Co.  29.    CAnte,  195a.    2  Kol.Abr.  114.265.)    tfRul.Abr. 

270.   9  Co.  29.   Ante,  196  a.) 

(a)  But  to  treasure  trove,  waifs,  estrays,  wreck  of  sea,  to  hold  («>22e.3. 
pleas,  courts  of  leets,  hundreds,  &c,  infang  thef,  outfang  thef  (e),  to  £  nTnVao 
have  a  park,  warren,  royal  fishes,  as  whales,  sturgeons,  &c,  fairs,  ^J^lJ***: 
markets,  frankfoldage,  the  keeping  of  a  gaol,  toll,  a  corporation  by  B.4ia  21 
prescription,  and  the  like,  a  man  may  make  a  tjtle  by  usage  and  pre-  Ju.3®!^ 
wription  only,  without  any  matter  of  record,     (t)  Vide  sect  310,  g;  ^e,| 
where  a  man  shall  make  a  title  to  lands  by  prescription. 

Sumf.  PL 
Cor.  33.   44E.3.4.    22 E.  4. 43, 44.    3E.&    Brook  Pretc 57.    41Ass.pl. 

(t)SH.6.16, 

But  it  is  to  be  observed,  (b)  that  although  a  man  cannot,  as  is  <6)i2E.4.i6. 
aforesaid,  prescribe  in  the  said  franchise  to  have  bona  et  cat  alia  i2Ei£tyar 
proditorum,  felonum,  &c,  yet  may  they  and  the  like  be  had  ob-  f\^  T" 
Hquely,  or  by  a  mean,  by  prescription ;  for  a  county  palatine  may  Jg4^2** 
be  claimed  by  prescription,  and  by  reason  thereof  to  have  bona  et  3inst.  19'cro. 
catalla  proditorum/felonum  (p),  fyc.  JjJo l5&1 166> 

(201)* 

15  E.  3.  tit.  Judgment,  133.    14  E,  3.  ibid.  155. 

(1)  See  an  observation  on  this  doctrine  the  peace,  in  2  Hawk.  PI.  CJ&.  2.  c.  8.  8. 10. 
against  prescribing  to  make  conservators  of    — [Hargr.  n.  1.  114  b.] 

(d)  So  if  a  man  prescribes  for  a  way,  light,  or  other  easement,  another  cannot  allege  a 
prescription  to  prevent  the  enjoyment  of  it.  2  Mod.  105.  Et  vid.  9  Co.  57.  For  otter  rules 
touching  prescription,  see  ante,  vol.  1.  p.  36.  40.  —  [Ed,] 

(c)  Infang  thef  and  outfang  thef%  are  derived  from  the  Saxon  fang,  or  fangen*  i.  e.  eapere, 
and  theof  fur.  The  former  signified  a  liberty  or  privilege  granted  to  lords  of  certain 
manors,  to  judge  any  thief  taken  within  their  fee.  Bract,  lib.  3.  c.  35.  The  latter  was  a 
privilege,  as  used  is  the  ancient  common  law,  whereby  a  lord  was  enabled  to  call  any  man 
dwelling  in  his  manor,  and  taken  for  felony  in  another  place  out  of  his  fee,  to  judgment  in 
his  own  court,  Rastall.  Bract,  lib.  2.  tract.  2.  c.  35.  Btat.  1  &  2  P.  &  M.  c.  15.  The  fran- 
chises of  infang  thef  and  outfang  thef,  have  long  since  been  antiquated  and  gone.  2  Inst. 
31— £J5rf.] 

(?)  An  easement,  which  is  a  service  or  convenience,  that  one  neighbour  has  of  another, 
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gm»^tWi        As  to  the  second,  by  what  means  a  title  by  prescription,  or  cus- 

Smmariw  torn,  may  be  lost  by  interruption.     It  is  to  be  known,  that  the  title, 

■cSpUon  not  being  once  gained  by  prescription  or  custom,  cannot  be  lost  by  in- 

fSffropfkm  terruption  of  the  possessibn  for  ten  or  twenty  years  (g),  but  by  in- 

id  the  pot  terruption  in  the  right;  as  if  a  man  have  had  a  rent  or  common  by 

gecusasto  prescription,  unity  of  possession  of  as  high  and  perdurable  estate  is 

&t£n^  an  interruption  in  the  right 

In  a  writ  of  mesne  the  plaintiff  made  his  title  by  prescription, 
that  the  defendant  and  his  ancestors  had  acquitted  the  plaintiff  and 
his  ancestors  and  the  terre-tenant,  time  out  of  mind,  &c,  the  defen- 
dant took   issue,  that   the  defendant  and   his   ancestors  had  not 
acquitted  the  plaintiffand  his  ancestors  and  the  terre-tenant :  and  the 
jury  gave  a  special  verdict,  that  the  grandfather  of  the  plaintiff  was 
Sim!)*'    cnfe°ffed  by  one  Agnes,  and  that  Agnes  and  her  ancestors  were  ac- 
(202)*     quitted  by  the  ancestors  *of  the  defendant  time  out  of  mind  before 
that  time,  since  which  time  no  acquittal  had  been  ;  and  it  was  ad* 
judged,  and  affirmed  in  a  writ  of  error,  that  the  plaintiff  should  re- 
cover his  acquittal,  for  that  there  was  once  a  title  by  prescription 
vested,  which  cannot  be  taken  away  by  a  wrongful  cesser  to  acquit 
of  late  time  ;  and,  albeit  the  verdict  had  found  against  the  letter  of 
the  issue,  yet  for  that  the  substance  of  the  issue  was  found,  viz.  a 
sufficient  title  by  prescription,  it  was  adjudged  both  by  the  court  of 
common-pleas,  and  in  the  writ  of  error  by  the  court  of  kings  bench 
for  the  plaintiff ;  which  rs  worthy  of  observation.     So  a  modus  de- 
SVnVin*    cxmandi  was  alleged  (*)  by  prescription  time  out  of  mind  for  tithes 
KtwJinNo.  °f 'am^s  ;  and  thereupon  issue  joined  ;  and  the  jury  found,  that  be* 
jwii  pi.  and    fore  twenty  years  then  last  past  there  was  such  a  prescription,  and 
tfidmonuX  that  for  these  twenty  years  he  had  paid  tithe  lamb- in  specie.     And 
IKlSjV0  it  was  objected,  1st.  That  the  issue  was  found  against  the  plaintiff, 
iSS^nof00'  ^or  ^at  t^e  prescription  was  general  for  all  the  time  of  prescription, 
Wlnll,l6Co.    an(*  twenly  years  fail  thereof.     2.  That  the  party  by  payment  of 
IB.  ic<».9.    tithes  in  specie  had  waived  the  prescription  or  custom.     But  it  was 
|Roi.Abr.     adjudged  for  the  plaintiff  in  the  prohibition  ;  for  albeit  the  modus 

without  profit,  as  a  way  through  his  land,  a  sink,  or  such  like,  may  be  claimed  by  pre- 
scription ;  hut  a  multitude  of  persons  cannot  prescribe  for  an  easement,  though  they  may 
plead  a  custom.    Kitch.  Counts,  105  b. 

With  respect  to  what  things  may  be  claimed  by  prescription,  it  may  he  further  observed, 
that  a  prescription  by  immemorial  usage  can,  in  general,  only  be  for  things  which  may 
be  created  by  grant;  for  the  law  allows  prescription  only  in  supply  of  the  loss  of  a  grant. 
Ancient  grants  must  often  be  lost;  and  it  would  be  hard,  that  no  title  could  be  made  to 
things  lying  in  grant,  but  by  showing  the  grant.  Upon  immemorial  usage,  therefore,  the 
law  will  presume  a  grant,  and  a  lawful  beginning;  and  allows  such  usage  for  a  good  title, 
but  still  it  is  only  to  supply  the  loss  of  a  grant.  And  therefore  for  such  things,  *s  can  have 
no  lawful  beginning,  nor  be  created  at  this  day,  by  any  manner  of  grant  or  reservation,  or 
deed,  that  can  be  supposed,  a  prescription  is  not  good.  1  Vent.  387.  3  Cru.  Dig.  528. 
2  Bl.  Com.  265.  And  there  can  be  no  prescription  for  what  the  law  gives  of  common  right. 
Thus,  the  lord  of  a  manor  cannot  prescribe  to  have  a  court  baron  within  his  manor,  because 
it. is  of  common  right,  and  incident  to  a  manor ;  but  he  may  prescribe  to  enlarge  the  juris- 
diction of  his  court.    Pill  v.  Troivers,  Cro.  Eliz.  791.— [Ei.] 

(o)  Formerly  a  person  might  have  prescribed  for  a  right,  though  the  enjoyment  of  it  was 
suspended  for  an  indefinite  time;  but  by  the  statute  of  limitations,  32  H.  8.'c.  2.  it  is 
enacted,  that  no  person  shall  make  any  prescription  by  the  seisin  or  possession  of  his  an- 
cestor or  predecessor,  unless  Buch  seisin  or  possession  has  been  within  sixty  years  next 
before  such  prescription  made  or  had.  But  a  prescription  in  a  que  estate  is  not  within  this 
statute.    Brook.  Read.  9  Cru.  Dig.  540.    Post,  115  a.— [Ed.] 
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decimandi  had  not  been  paid  by  the  space  of  twenty  years,  yet  the 
prescription  being  found,  the  substance  of  the  issue  is  found  for  the 
plaint  in.  And  if  a  man  hath  a  common  by  prescription,  and  taketh 
a  lease  of  the  land  for  twenty  years,  whereby  the  common  is  sus- 

Knded,  after  the  years  ended,  he  may  claim  the  common  generally 
prescription,  for  that  the  suspension  was  but  to  the  possession, 
and  not  to  the  right ;  and  the  inheritance  of  the  common  did  always 
remain  ;  and  when  a  prescription  or  custom  doth  make  a  title  of  in- 
heritance (as  Littleton  speaketh),  the  party  cannot  alter  or  waive  the 
same  in  pais  (2)  (h). 

9 AND  here  note,  that  such  things  which  cannot  be  granted,    (203Y* 
nor  aliened,  without  deed  or  fine,  a  man,  which  will  have  such  uttlbtoh. 
things  by  prescription,  cannot  otherwise  prescribe,  but  in  him  t^|^ 
andin  his  ancestors,  whose  heir  he  is,  and  not  by  these  words,in  Howpictiid. 
hint  and  them  whose  estate  he  hath  ;for  that  he  cannot  have  their  ^tSffi 
estate  without  deed  or  other  writing,  the  which  ought  to  be  showed  gJJJJ*  mMI 
to  the  court,  if  he  will  take  any  advantage  of  it.    And  because  SriKina 
the  grant  and  alienation  of  a  villain  in  gross  (3)  lieth  not  with-  SUioSyft 
out  deed  or  other  writing,  a  man  cannot  prescribe  in  a  villain  in  JJ^JSii11 
gross,  without  showing  forth  a  writing,  but  in  himself  which 
claims  the  villain,  and  in  his  ancestors  whose  heir  he  is.    But  of  gecas  *s  w 
tuck  things,  which  are  regardant  or  appending  to  a  manor,  or  $$%?£*' 
to  other  laiids  and  tenements,  a  man  may  prescribe,  that  he,  and  p"*^?  * 
they  whose  estate  he  hath,  who  were  seised  of  the  manor,  or  of      ° '    ** 
such  lands  and  tenements,  fyc.  have  been  seised  of  those  things, 
as  regardant  or  appendant  to  the  manor,  or  to  such  lands  and 
tenements  (4)  time  out  of  mind  of  man,  fyc.  (5)  (1).    And  the 
reason  is,  for  that  such  manor  or  lands  and  (6)  tenements  may 
pass  by  alienation  without  deed  (k).  fyc. 

9)  It  is  observable,  that  Mr.  Serjeant        (3)  engros  not  in  L.  and  M.  nor  Roh. 

lie  has  incorporated  roost  of  the  preceding        (4)  &c.  in  L.  and  M.  and  Roh. 
passages  relative  to  prescription  into  his        (5)  court  instead  of  &c.  in  L.  and  M.  and 

Abridgement.  See  Rol.  Abr.  tit.  Prescription,  Roh. 

tod  the  additional  matter  in  Vin.  Abr.  same        (6)  ou  instead  of  et  in  L.  and  M. 
title  R— S— T— [Hargr.  n.  2.  114  b.] 

(a)  A  prescription  may  be  lost  by  the  destruction  of  the  thinmto  which  it  was  annexed ; 
fa  an  alteration  in  its  quality  will  not  destroy  the  prescriptnn:  thus,  where  a  person 
having  two  old  fulling  mills,  to  which  was  annexed  by  prescription  a  right  to  a  watercourse, 
polled  them  down,  and  erected  two  mills  to  grind  corn ;  it  was  resolved,  that,  as  the  alter- 
ation was  not  of  the  substance,  but  only  of  the  quality,  or  the  name  of  the  mill,  and  that  with- 
out any  prejudice  in  the  watercourse  to  the  owner,  the  prescription  remained.  LuttrtTs  cate, 
4  Co.  86  av-[£&] 

(1)  If  a  person  prescribes  in  a  que  estate,  (that  is,  in  himself  and  those  whose  estate  he 
aeidt)  nothing  is  claimable  by  this  prescription,  but  such  things  as  are  incident,  appendant, 
or  appurtenant  to  lands;  for  it  would  be  absurd  to  claim  anything  as  the  consequence,  or 
appendix  of  an  estate,  with  which  the  thing  claimed  has  no  connexion;  but  if  he  prescribes 
ia  himself  and  his  ancestors,  he  may  prescribe  for  any  thing  whatsoever  that  lies  in  grant ; 
■ot  only  things  that  are  appurtenant,  but  also  such  as  may  be  in  gross.  Therefore  a  man 
nay  prescribe,  that  he,  and  those  whose  estate  he  has  in  the  manor  of  Dale,  have  used  to 
Wd  the  avowson  of  Dale,  as  appendant  to  that  manor ;  but  if  the  avowson  be  a  distinct 
iaaeritance,  and  not  appendant,  then  he  can  only  prescribe  in  his  ancestors.  2  Bl.  Com. 
96S,  266.  So  also  a  person  may  prescribe  in  a  que  estate  for  a  common  appurtenant  to  a 
oanor;  but  if  he  would  prescribe  for  a  common  in  gross,  he  must  prescribe  in  himself  and 
hit  ancestors.    Mdbr  v.  Spateman,  1  Saund.  346 — [Ed.] 

(a)  That  is,  at  common  law.    See  stat  29  Cha.  9.  c.  3— {JEd.] 
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121  a.  u  Que  estate,  fyc."  Quorum  statum,  as  much  as  to  say  whose 
a^AMJS?'63'  esrtate  1»  natn«  Here  Littleton  deelareth  one  excellent  rule,  (c)  that 
JgH.7-^18-  a  man  cannot  prescribe  in  any  thing  by  a  que  estate,  that  lieth  in 
aw,  aoa,  an.)  grant,  and  cannot  pass  without  deed  or  fine  ;  but  in  him  and  his  an- 
orwtodiiL  ces^ors  ne  may>  because  he  comes  in  by  descent  without  any  con- 
in  gram,  veyance.  Neither  can  a  man  plead  a  que  estate  in  himself,  or  any 
J»  Hu^  u  thing,  that  cannot  *pass  without  deed  ;  (d)  but  in  another  he  may, 
SStScr;"*  a8*  m  Dar  of  an  avowry,  the  plaintiff  may  plead  a  que  estate  in  the 
WE^ia8,  se*gnory  m  tne  avowant  (l).  But  Littleton's  words  are  to  be  ob- 
or  where  the  served,  (a  man  which  will  have  such  things  by  prescription).  There- 
iaSStafS?1  fore  (e)  when  a  thing,  that  lieth  in  grant,  is  but  a  conveyance  to  the 
Serine0  thing  claimed  by  prescription,  there  a  que  estate  may  be  alleged  of 
SiSSr&n.  a  tnmg  tnat  ^etn  m  grant ;  as  a  man  may  prescribe,  that  he  and  his 
|nttj8B.  ancestors,  and  all  those  whose  estate  he  hath  in  an  hundred,  have 
tkmsurie      time  out  of  mind,  &c.  had  a  leet,  &c  this  is  good,  &c  (m). 

ca«61.    13  '  '  &        >  \     J 

E.aBr.674. 

Saw Co*.         (/)  Regularly  the  plaintiff  shall  not  entitle  him  by  a  que  estate, 
fl>b.)  but  he  must  show  how  he  came  by  it ;  but,  after  avowry  made,  the 

at.  29Am.   plaintiff  shall  plead  a  que  estate,  because  he  is  now  become  as  a  de- 

19.  2H.S.10.  LMjrt„4.  r  * 

48E.aut.33.  tendant 

3H.&2& 
(Bro.QueEa- 

t***3-)  (g)  A  man  may  plead  a  que  estate  of  a  tenancy  in  tail,  or  of  an 

Stet^uT*    estate  for  life,  so  as  he  averreth  the  life  of  them  ;  but  he  cannot  plead 
SSSedTiSr  a  ^ue  Mtote  °f  a  lease  f°r  years  (7)  (n),  or  at  will. 

by  and  in 

whom  itmun  be  alleged. 

(g)i\A*s.2.    40AM.28.    2H.4.20.    15E.4.1.    5R7.39.    18E.4.ia  7E.6.tit.Que 
E«teU>,Br.31.    27H.6.3.  7ELDyer23&  (lCo.46.  lSid.298.  Doc. Plac. 30L) 

•121  b.         W  A  disseisor,  abator,  intruder,  recoverer,  or  any  other  that 
St  ?eVi2  cometn  in  the  post,*  shall  plead  a  que  estate. 

31  H.  8."  Que  * 

E»ttte,Br.48.  39H.6.14.  9 H. 6. Ertop. 25. 

(OiiH.4.81.      (0  A  que  estate  must    be    alleged   in  the  tenant  or  defen- 
IeW32*     dant  himself  (o),    and  not    in    one    in  the    mean    conveyance, 

(7)  But  see  1  Lev.  190.  and  1  Sid.  298 [Hargr.  n.  6.  121  a,] 

(l)  As  that  I.  S.  whosegstate  the  lord  has  in  the  seignory  released  to  him,  &c. ;  for,  if 
he,  nnder  whom  the  lord  claims,  Jiad  no  title  to  the  services  demanded,  the  lord  can  have 
none,  nor  shall  the  plaintiff  be  bound  to  show  the  conveyance  to  which  he  is  not  privy. 
Hawk.  Abr.  179.    Bro.  Abr.  Que  Estate,  3 [Ed.] 

(m)  For  the  title  to  the  hundred  is  not  in  question,  but  whether  the  leet  be  incident  to 
the  hundred.    Hawk.  Abr.  179.— [Ed,] 

(k)  A  man  cannot  plead  a  que  estate  of  a  term  for  years  in  himself;  because  it  cannot  be 
gained  by  desseisin  as  a  fee  may,  nor  by  occupancy,  as  a  freehold  might  formerly  have  been. 
gained,  but  by  mesne  assignment,  or  conveyance,  which  ought  to  be  shown  :  but  one  may 
plead  a  que  estate  of  a  lease  for  years  in  a  stranger,  because  he  is  not  privy  to  his  title. 
Cotes  v.  Wade,  1  Lev.  190.— [Ed.] 

(o)  If  the  defendant  be  a  praticular  tenant,  as  tenant  for  years,  the  plea  must  set  forth  the 
seisin  in  fee,  the  prescription,  -and  the  demise  from  the  tenant  in  fee  to  the  defendant ;  for  a 
prescription  in  a  que  estate  must  always  be  laid  in  the  person,  who  is  seised  of  the  fee-simple. 
A  tenant  for  life,  for  years,  or  at  will,  or  a  copyholder,  cannot  prescribe  in  this  manner,  by 
reason  of  the  imbecility  of  their  estates ;  for,  as  prescription  is  always  beyond  time  of  me- 
mory, it  would  be  absurd  that  those,  whose  estates  commenced  within  the  memory  of  man* 
should  pretend  to  prescribe  for  anything ;  and  therefore  a  tenant  for  life  must  prescribe 
nnder  cover  of  the  tenant  in  fee-simple ;  and  a  copyholder,  under  cover  of  his  lord.  4  Co. 
31, 32.    2  Bl.  Com.  265.— {Ed.] 
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*from  whom  he  claimeth ;  and  yet  some  books  be  to  the  con-    (905)* 

^"7  W-  2E.6.tlLO« 

Estate  8.  IE. 
6.    Que  Estate,  Br.  49.  (Cro.  Cha.  64.  1  Lav.  lgk) 


CHAP.  XXXIL*  (306)* 

OF   TITLE   BY   FORFEITURE. 

Forfeiture.    The  adjective  in  Latin  is  foriqfactus,  the  verb  is      59  a. 
forisfacere,  and  the  noun  forisfactura.     They  are  all  derived  of  JJSKJj1  * 
/oris,  (that  is)  extra,  and  facere,  quasi  diceret,  extra  legem  seu 
consuetudinem   facere,  to  do  a  thing  against,  or  without  lavv*  or 
custom ;  and  that  legally  is  called  a  forfeiture  (a). 

It  is  to  be  observed,  that  a'forfeiture.may  be  made  by  the  alienation     351  a. 
of  a  particular  tenant,  two  manner  of  ways;  either  in  pais,  or  by  inSS*1*0** 
matter  of  record.  $§f- Abr- 

In  pais ',  of  lands  and  tenements  which  lie  in  livery,  where  a  ^^^^ 
greater  estate  passeth  by  livery  than  the  particular  tenant  may  p*13**  * 
lawfully  make,  whereby  the  reversion  or  remainder  is  devested,  as  Kanthetea. 
in  the  example  that  Littleton  (416)  putteth,  when  tenant  for  life  JS^itfaSr- 
alieneth  *in  fee,  which  must  be  understood  of  a  feoffment,  fine,  or  viSScLW, 
recovery  by  consen^(B).  ^oifr  l11*' 

a  Rep.  14.) 

(p)  With  respect  to  the  descent  of  estates  gained  by  prescription,  Sir  William  Black 
stone  observes,  that  estates  of  this  kind  are  not  of  course  descendible  to  the  heirs  generally, 
like  other  purchased  estates,  but  are  an  exception  to  the  rule.  For,  properly  speaking,  the 
prescription  is  rather  to  be  considered  as  an  evidence  of  a  former  acquisition,  than  as  an 
acquisition  de  novo ;  and,  therefore,  if  a  man  prescribes  for  a  right  of  way,  in  himself  and 
his  ancestors,  it  will  descend  only  to  the  blood  of  that  line  of  ancestors,  in  whom  he  so 
prescribes ;  the  prescription  in  this  case,  being,  indeed,  a  species  of  descent.  But,  if  he 
prescribes  for  it  in  a  que  estate,  it  will  follow  the  nature  of  that  estate,  in  which  the  prescrip- 
tion is  laid,  and  be  inheritable  in  the  same  manner ;  whether  that  were  acquired  by  descent 
or  purchase ;  for  every  accessory  follows  the  nature  of  its  principal.  2  Bl.  Com.  266-— 
[Ed.) 

(a)  Forfeiture  is  a  punishment  annexed  by  law  to  some  illegal  act,  or  negligence,  in  the 
owner  of  lands,  tenements,  or  hereditaments  :  whereby  he  lose3  all  his  interest  therein, 
and  they  go  to  the  party  injured,  as  a  recompense  for  the  wrong  which  either  he  alone,  or 
the  public  together  with  himself,  has  sustained.  Forfeiture  by  alienation  contrary  to  law, 
is  either  alienation  in  mortmain  (as  to  which  see  ant.  2  b.  vol.  1.  p.  188.),  alienation  to  an 
a&n,  (ant.  2  b.  vol.  1.  p.  91.),  or  alienation  by  particular  tenants,  which  last  kind  forms 
the  subject  matter  of  this  chapter ;  in  the  two  former  cases  the  forfeiture  arises  from  the 
incapacity  of  the  alienee  to  take,  in  the  latter,  from  the  incapacity  of  the  alienor  to  grant. 
2  Bl.  Com.  267,  268.— [Ed.] 

(b)  Sir  William  Blackstone  mentions  two  reasons  why  such  alienation  by  a  particular 
tenant,  is  a  forfeiture  of  his  estate :  1st.  because  such  alienation  amounts  to  a  renunciation 
of  the  feudal  connexion  and  dependence ;  it  implies  a  refusal  to  perform  the  due  renders 
and  services  to  the  lord  of  the  fee,  of  which  fealty  is  constantly  one ;  and  it  tends  in  its 
consequences  to  defeat  and  devest  the  remainder  or  reversion  expectant :  as,  therefore,  that 
is  put  in  jeopardy,  by  such  act  of  the  particular  tenant,  it  is  but  just,  that,  upon  discovery, 
the  particular  estate  should  be  forfeited  and  taken  from  him,  who  has  shown  so  manifest  an 
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(307)*  *If  tenant  for  life,  and  he  in  the  remainder  for  life,  in  Littleton's 
its  Sr'»t  case>  had  joined  in  a  feoffment  in  fee,  this  had  been  a  forfeiture  of 
both  their  estates,  because  he  in  the  remainder  isparticeps  injurix. 
And  so  it  is,  if  he  in  the  remainder  for  life  had  entered,  and 
disseised  tenant  for  life,  and  made  a  feoffment  in  fee,  this  had  been  a 
forfeiture  of  the  right  of  his  remainder. 

secuiatto  A  particular  estate  of  any  thing  that  lies  in  grant,  cannot  be 
granMfSten-  forfeited  by  any  grant  in  fee  by  deed.  As  if  tenant  for  life  or 
33  e&  iSriM  years,  of  an  advowson,  rent,  common,  or  of  a  reversion  or  remainder 
vid^eoLebl  °f  *an(*>  kv  deed  grant  the  same  in  fee,  this  is  no  forfeiture  of  their 
moot  a  estates,  for  that  nothing  passes  thereby,  but  that  which  lawfully 
}  may  pass;  and  of  that  opinion  is  Littleton  in  our  books. 

SBep.  76  b.) 

Tr.  a  ei.  in  But,  if  tenant  for  life  or  years  of  land,  the  reversion  or  remainder 
intrust  d°  beiflg  in  the  king,  make  a  feoffment  in  fee,  this  is  a  forfeiture,  and 
■rajHvie*'  yet  no  reversion  or  remainder  is  devested  out  of  the  king:  and  the 
Manorde  reason  is,  in  respect  of  the  solemnity  of  the  feoffment  by  livery, 
iei. so  reaoiv.  tending  to  the  king's  dishenson.(l) 

Court  of  Ex- 
chequer. jjv  matter  of  record,  and  that  by  three  manner  of  ways.     First, 
iBymatter   by  alienation.     Secondly,  by  claiming  a  greater  estate  than   he 
TtM   ''      oughts*  Thirdly,  by  affirming  the  .reversion  or  remainder  to  be  in 
a  stranger. 

ai  by  alien*.      First,  by  alienation;  and  that  of  two  sorts,  viz.  by  alienation 
Saab.  lLeon  devesting,  or  not  devesting,  the  reversion  or  remainder.     Devesting, 
Xr.ea0)1'      as  by  levying  of  a  fine  or  suffering  a  common  recovery  of  lands, 
whereby  the  reversion  or  remainder  is  devested :  not  devesting,  as 
by  levying  of  a  fine  in  fee,  of  an  advowson,  rent,  common,  or  any 
other  thing  that  lieth  in  grant :  and  of  this  opinion  is  Littleton  in 
(*)i6E.4.».  our  books  (*).     And  so  note  two  diversities:  first,  between  a  grant 
i4E.a?,R  by  fine  (which  is  ot  record)  and  a  grant  by  deed  in  pais;  and  yet 
Avow.  ii7.     jn  this  they  both  agree,  that  the  reversion  or  remainder  in  neither 
case  is  devested  ;  secondly,  between  a  matter  of  record,  as  a  fine,  &c. 
and  a  deed  recorded,  as  a  deed  inrolled,  for  that  worketh  no  forfei- 
ture, because  the  deed  is  the  original  (c). 

(208)» 
or  by  claim.       *Secondly,  by   claim  ;   and  that  may  be  in  two  sorts,  either 

237.  6E.3:    express  or  implied.     Express,  as  if  tenant  for  life  will  in  court  of 

18E?2?  Fines  record  claim  fee  (d),  or  if  lessee  for  years  be  ousted,  and  he  will 

inclination  to  make  an  ill  use  of  it  The  other  reason  is,  because  the  particular  tenant  by 
granting  a  larger  estate  than  his  own,  has  by  his  own  act  determined  and  put  an  entire  end 
to  his  own  original  interest ;  and  on  such  determination  the  next  taker  is  entitled  to  enter 
regularly,  as  in  his  remainder  or  reversion.    2  Bl.  Com.  274,  275. — [Ed,] 

(1)  See  233  b.  note. 

(o)  And  the  deed  itself,  which  makes  the  conveyance,  is  merely  matter  in  pais,  though 
it  be  afterwards  recorded.    Hawk.  Abr.  339. — [Ed.] 

(d)  Where  a  tenant,  who  holds  of  any  lord,  neglects  to  render  him  the  due  services,  and, 
upon  an  action  brought  to  recover  them,  disclaims  to  hold  of  his  lord ;  this  disclaimer  in  any 
court  of  record  is  a  forfeiture  of  the  lands  to  the  lord  upon  reasons  evidently  feudal.  Finch. 
270,  271.  And  so,  likewise,  if  in  any  court  of  record  the  particular  tenant  does  any  act 
which  amounts  to  a  virtual  disclaimer,  as  in  the  instances  here  put  by  Lord  Coke ;  such 
behaviour  amounts  to  a  forfeiture  of  his  particular  estate. — [Ed.] 


* 
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bring  an  assise  ut  de  libero  tenemento.     Implied,  as  if  in  a  writ  of  i»-  16B.4. 
right  brought  against  him,  he  will  take  upon  him  to  join  the  mise  2h!%9'4Ei! 


upon  the  mere  right,  which  none  but  tenant  in  fee-simple  ought  to  K^J 
do.  So,  if  lessee  for  years  do  lose  in  a  praecipe,  and  will  bring  a  ^  Jg-  Jj0 
writ  of  error  for  error,  in  process,  this  is  a  forfeiture  (1)  (e).  77-m.  iW 

Thirdly,  by  affirming  the  reversion  or  remainder  to  be  in  a  stran-  w  ^im. 
per,  and  that,  either  actively  or  passively.     Actively,  by  five  manner  Sg&e  r»ver- 

r  7      c     j.     t  4.  j.    r       vr  •         •  i       /•  x  slon  total* 

of  ways.  As  first,  if  tenant  for  life  pray  in  aid  of  a  stranger,  a  stranger. 
whereby  he  affirms  the  reversion  to  be  in  him.  Secondly,  if  he  6e?4.2.mh. 
attorn  to  tfye  grant  of  a  stranger  ;  and  there  note  also  a  diversity  "J^'b' 
between  an  attornment  of  record  to  a  stranger,  and  an  attornment  66.  Buckier4 
in  pais,  for  an  attornment  in  pais  worketh  no  forfeiture.  Thirdly,  77^7  e.  a  7 
if  a  stranger  bring  a  writ  of  entry  in  casu  proviso,  and  suppose  the  Jse?!  a*.1* 
reversion  to  be  in  him,  if  the  tenant  for  life  confess  the  action,  this  eSu^cSm.8" 
is  a  forfeiture.  Fourthly,  if  tenant  for  life,  plead  covinously,  to  the  jk  weu ' 
disherison  of  him  in  the  reversion,  this  is  a  forfeiture.  Fifthly,  if  a  E.ei*  i.  me. 
stranger  bring  an  action  of  waste  against  lessee  for  life,  and  he  plead  n  Boi!^' 
nul  wast  fait,  this  is  a  forfeiture  j  or  the  like.  u  iu^JSm! 

2Rep.lo£> 

Passively,  as  if  tenant  for  life  accept  a  fine  of  a  stranger,  sur  a  m*.  Dy. 
conusans  de  droit  come  ceo,  fyc.  for  hereby  he  affirms  of  record 
the  reversion  to  be  in  a  stranger  (2). 

•Littleton  speaketh  of  the  forfeiture  of  an  estate ;  and  here  it  is  to     (209)* 
be  known,  that  the  right  of  a  particular  estate  may  be  forfeited  Buckiar'i 
also,  and  that  he,  that  hath  but  a  right  of  a  remainder  or  reversion,  CMe* 
shall  take  benefit  of  the  forfeiture.     As  if  tenant  for  life  be  disseised, 
and  he  levy  a  fine  to  the  disseisor,  he  in  the  reversion  or  remainder        / 
shall  presently  enter  upon  the  disseisor,  for  the  forfeiture.     And  so 
it  is,  if  the  lessee,  after  the  disseisin,  had  levied  the  fine  to  a  stranger, 
though  to  some  respects  partes  finis  nihil  habuerunt,  yet  it  is  a 
forfeiture  of  his  right 

Littleton  speaketh  of  an  alienation  in  fee  absolutely,  but  so  it  is,  JSj55"^ta' 
if  the  lessee  for  life  make  a  lease  for  any  other  man's  life,  or  a  gift  JjSJgJJ^Jr 
in  tale.  If  A.  be  tenant  for  life,  and  make  a  lease  to  B.  for  his  life,  tateihantu 
and  B.  dieth,  and  the  lessee  re-entereth,  yet  the  forfeiture  re-  }£!££ nEw 
maineth.  feft^ " 

(1)  So  in  the  case  of  a  lease  for  life,  the  tenant  may  plead  it  in  bar;  but  in  the  case  of  a 
lease  for  years,  or  an  estate  of  tenant  by  statute  or  elegit,  the  defendant  shall  not  plead  in  ' 
bar,  as  to  say,  asmsa  nan,  &c.  but  justify  by  force /of  the  lease ;  and  conclude,  imntsans 
tart;  and  if  the  tenant  of  the  freehold  be  not  named,  he  shall  plead  nul  tenant  de  franc- 
tenement  nosme  enle  bref:  and  in  the  case  of  a  feoffment  with  a  warranty,  he  must  rely  on 
the  warranty.     See  228  b.  229  a.    [Butler,  Note  195.] 

(e)  For  a  writ  of  error  to  reverse  a  recovery  of  a  freehold,  lies  for  the  tenant  of  the 
freehold  only  (Dyer,  90-5.),  and  therefore  it  is  a  forfeiture  for  a  lessee  for  years  to  bring  it; 
so  that,  where  a  lessee  for  years  is  summoned,  and  loses  by  default,  he  has  no  remedy ;  but, 
if  he  were  summoned  and  did  appear,  he  might  have  pleaded  in  abatement,  that  no  tenant 
of  freehold  was  named  in  the  writ ;  if  he  were  not  summoned,  it  seems,  that  he  might 
have  an  action  grounded  on  the  deceit.     1  Ro.  622.    Hawk.  Abr.  339,  340.— [Ed.)  y 

(2)  But  though  this  acceptance  amounts  to  a  forfeiture,  it  does  not  devest  the  estate  of 
him  in  remainder  or  reversion.    9  Rep.  fol.  106  b.  [Butler,  Note  196.] 
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or  by  alien*  If  tenant  for  life  make  a  lease  for  life,  or  a  gift  in  tail,  or  a  feoff- 
ttoS^uwagh1  ment  in  fee,  upon  condition,  and  entereth  for  the  condition  broken, 
•mJ^fSra  yet  the  forfeiture  remaineth  (o).  Littleton  speaketh  of  an  estate 
SSSfattb.)  f°r  'tfe5  so  lt  1S  if  tenant  in  tail  apres  possibilitie,  tenant  by  the 
»Aw.  15.  43  courtesy,  tenant  in  dower,  or  of  him  that  hath  an  estate  to  him  and 
Com.  30.  2  his  heirs  during  the  life  of  I.  S.,  &c.  and  so  of  tenant  for  years, 
a'i£ 74fif.  a  tenant  by  statute  merchant,  statute  staple,  or  elegit. 

96.  (Anie,  28 
a.  42*.) 

•ecu u  to »n      Littleton  saith,  that  where  the  alienation  in  fee  is  made  to  another, 
ajieoauonw   which  must  be  intended  a  stranger,  for  if  it  be  made  to  him  in  re- 
lnaLterT      version  or  remainder,  it  amounts  to  a  surrender  of  his  estate,  as  at 
large  hath  been  spoken  in  the  Chapter  of  Tenant  for  Life  (h). 

LITTLBTON. 

[Sect  415.  *IF  tenant  for  life  alien  in  fee,  he  in  the  reversion  or  he  in  the 
a  m  *^     remainder  may  enter  upon  the  aliene'e  (i). 

take  advan- 

ggeofafor-       -gy  Littleton  (sect  416.)   it   appeareth,  that  tenant  for  life  in 

Sep.  14  a.)     remainder  may  enter  for  the  forfeiture  of  the  first  tenant  for  life, 

852  a.     and  that  if  the  tenant  for  life  in  remainder  make  continual  claim, 

and  the  alienee  die  seised,  then  may  he  in  the  remainder  for  life 

enter  ;  and  if  he  die  before  he  do  enter,  then  he  in  the  remainder  in 

fee  shall  enter,  because  he  in  the  remainder  in  fee  could  not  make 

any  claim  (2) ;  and  therefore  the  right  of  entry,  which  tenant  for 

life  in  remainder  gained  by  his  claim,  shall  go  to  him  in  the  remain- 

oBoi  Abr     ^cr  m  ^ee>  *n  resPect  °^  fae  privity  of  estate :  and  so  it  is  of  him  in 

6».)  '     "    the  reversion  in  fee  in  like  case,  for  he  is  also  privy  in  estate  (x). 

(cri  So,  if  tenant  for  life  suffers  a  recovery,  and  afterwards  reverses  it  by  a  writ  of  •nor, 
yet  the  forfeiture  remains.    Skin.  74.  4  Com.  Dig.  224.    Forfeiture,  (a  2).— [Ed.] 

(h)  It  may  also  be  observed,  that  the  concurrence  of  the  peraon  who  has  the  immediate 
estate  of  inheritance,  will  prevent  a  fine  from  operating  as  a  forfeiture  of  a  life  estate. 
Bredorfe  case,  1  Co.  76.  But  if  a  person  who  has  an  estate  for  life,  with  a  remote  estate  of 
inheritance  after,  and  subject  to  intermediate  estates  of  inheritance,  levies  a  fine  aur  conu- 
sance, &c.  he  will  forfeit  his  estate  for  life.'  Pelkam's  case,  1  Co.  101.  Garrett  v.  BUzara\ 
1  Rol.  Abr.  853.  There  is  a  difference,  as  to  this  point,  between  fines  and  recoveries ;  for, 
if  tenant  for  life  joins  in  suffering  a  recovery  with  a  person  who  has  a  remote  estate  of  in- 
heritance, there  will  not  be  any  forfeiture  of  the  estate  for  life.  Doe  d.  Smith  v.  Clifford, 
1  T.  R.  738.  1  Prest.  Conv.  202.  A  fine  levied  by  an  equitable  tenant  for  life,  does  not 
work  a  forfeiture.    Ibid.— [Ed.] 

(i)  Entry  for  a  forfeiture  ought  to  be  made  by  him,  who  is  next  in  reversion,  or  remainder, 
after  the  forfeited  estate ;  whether  he  has  the  fee,  er  only  in  tail,  or  for  life.  1  Rol.  Abr. 
857,  858.  But,  if  the  next  in  remainder  does  not  take  advantage  of  the  forfeiture,  after  hi* 
estate  determined,  he  in  a  subsequent  remainder  may  enter.  1  Rol.  Abr.  857, 858.  v  Mo.  18. 
Or  if  he  in  remainder  for  life  will  not  enter,  he  in  the  subsequent  remainder,  or  reversion, 
may  enter  in  his  name  for  the  preservation  of  the  inheritance.  1  Rol.  858.  So,  if  he  m 
remainder,  or  reversion,  dies  before  entry,  his  issue,  or  heir,  may  enter.  1  Rol.  Abr.  858. 
3  Com.  Diff.  228.    Forfeiture,  (a  6).— [Ed.] 

f2)  t.  e.  During  the  life  of  him  in  the  remainder  for  life.     [Butler.] 

(k)  See  further  as  to  forfeiture  of  estates  by  alienation  contrary  to  law,  Ant.  Chap.  27. 
Of  Conditions,  p.  115;  with  respect  to  forfeiture  for  Crimes,  post,  b.  3.  c.  14 ;  as  to  Lapse* 
post,  b.  2.  c.  55  ;  Simony,  ant.  vol.  1.  p.  420,  421,  and  the  notes  there ;  Waste,  post,  b.  9. 
c.  53 ;  Forfeiture  of  Offices,  ant.  vol.  1.  p.  238—242 ;  and  as  to  forfeiture  'of  Copyhold 
Estates,  see  ant.  vol.  1.  p.  663—665.— [Ed.] 
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CHAP.  XXXIIL'  (911)* 

01*   TITLE    BT   ALIENATION. 

Alien,  cometh  of  the  verb  alienare,  id  est,  alienum  facere,  vel    '118  b. 
ex  nostro  dominio  in  alienum  transferrer  sive  rem  aliquam  in  SSSmjSS.0' 
domnium  alterius  trantferre  (a).     * 

t 

(a)  In  England,  prior  to  the  Norman  conquest,  the  power  of  alienation  seems  to  hart 
been  universal ;  but  upon  the  establishment  of  the  feudal  system  in  this  country,  all 
ilienation  of  landed  property  was  prohibited.  And  during  the  reign  of  William  the  Con- 
jneror,and  that  of  bis  sons,  the  prohibition  against  alienation  was  strictly  enforced.  The 
am  step  towards  a  liberty  of  alienation,  was  that  by  which  the  tenant  was  permitted  to 
dies  with  the  consent  of  his  lord.  This  rule  was  adopted  from  the  maxims  which  then 
prevailed  on  the  continent,  and  gave  rise  to  fines  for  alienation.  But  in  England  the  tenant 
could  not  dispose  of  his  land,  even  with  the  consent  of  his  lord,  unless  he  had  also  obtained 
the  consent  of  his  next  heir ;  and  therefore  it  was  very  usual,  in  ancient  feoffments,  to 
express  that  the  alienation  was  made  with  the  consent  of  the  feoffor's  heir,  and  sometimes 
for  the  heir  to  join  in  the  feoffment.  Wright  Ten.  167.  Glanvil,lib.  7.  c.  1.  Madox.  Form. 
No.  316.  Ant.  94  b.  vol.  1.  p.  351.  The  power  of  alienation  was  further  extended  by  a  law 
of  Henry  the  First,  which  allowed  a  man  to  dispose  of  lands  which  he  himself  had  pur- 
ctated.  Afterwards  a  man  seems  to  have  been  at  liberty  to  part  with  all  his  own  acquisi- 
tions, if  he  had  previously  purchased  to  him  and  his  assigns  by  name ;  but,  if  his  assigns 
were  not  specified  in  the  purchase  deed,  he  was  not  empowered  to  alien,  Glanvil,  lib.  7.  c. 
1  •  and  also  he  might  part  with  one-fourth  of  the  inheritance  of  his  ancestors  without  the 
consent  of  his  heir.  Mirr.  c.  1.  s.  3.  One  method  adopted  to  elude  the  feudal  restraint  on 
alienation,  and  which  very  much  facilitated  its  progress,  was  the  practice  of  sub-infeudatiofu 
But  by  the  great  charter  of  Hen.  3.  c.  32.  no  sub-infeudation  was  permitted  of  part  of  the 
land,  unless  sufficient  was  left  to  answer  the  services  due  to  the  superior  lord,  which  suffi- 
ciency was  probably  interpreted  to  be  one  half  or  moiety  of  the  land.  Dairy  ra.  F.  P.  c.  3. 
P-  84.  Hitherto  the  right  of  alienation  was  confined  to  subinfeudations,  conformably  to 
the  principles  of  the  feudal  law.  But  by  the  statute  of  Quia  emptores,  18  Edw.  1.  reciting, 
fat>  through  the  practice  of  sub-infeudation,  the  superior  lords  had  been  deprived  of  their 
escheats,  wards,  and  marriages,  it  was  enacted,  in  favour  of  the  vassals,  that 'they  might 
*lienate  the  whole,  or  part  of  their  land,  as  they  pleased ;  and,  in  favour  of  the  superior 
fads,  that  the  lands  so  alienated  should  be  held  of  them,  and  not  of  the  alienor.  This 
statute,  however,  not  extending  to  the  king,  or  his  tenants  in  capile,  left  them  as  they  stood 
at  common  law,  until  the  statute  Dcprerogutiva  regis,  17  Edw.  2.  c.  6 ;  which  is  supposed  to 
have  indirectly  removed  the  restraint  on  the  king's  immediate  tenants.  But  the  king's  consent 
being  necessary  to  every  alienation  of  his  tenants  in  capite,  it  became  a  question,  says  Sir 
Martin  Wright,  whether  if  such  tenant  aliened  without  license,  the  land  so  aliened  was  not 
forfeited,  or  whether  the  king  should  only  seise  it  by  way  of  distress,  until  a  fine  should  be 
pud  for  the  contempt ;  but  this  question  was  settled  by  the  statute  1  Edw.  3.  c.  12.  which 
enacted,  that  in  all  cases  of  alienations  by  tenants  in  capite,  the  king  should  not  hold  the 
Isnd  as  forfeited,  but  should  have  a  reasonable  fine  in  the  chancery,  to  be  levied  by  due 
process.  Wright  Ten.  164,  165.  It  remained  much  longer  a  question,  whether  the  king's 
tenants  might  have  aliened  any  part  of  their  lands  to  hold  of  themselves,  as  the  tenants  of 
common  lords  might  before  the  statute  Quia  tmptorts.  But  such  alienations  made  by 
tenants  who  held  of  Henry  the  Third,  or  other  kings  before  him,  were  at  length  made  good 
ey  the  stat.  34  Edw.  3.  c.  15,  saving  to  the  king  his  prerogative  of  the  time  of  his  grand- 
wbst,  father,  and  of  his  own  time.  Whatsoever  the  prerogative  was  in  this  particular, 
which  seems  extremely  doubtfuj,  it  is  clear  that  .fines  for  alienation  were  at  this  time  effeo- 
tsairy  established ;  and  that  they  were  constantly  paid  until  the  stat.  12  Cha,  2.0.24. 
wkieh  abolished  them  in  all  cases  of  freehold  tenure.    Idem,  165,  166. 

The  history  of  the  power  of  disposing  of  land  by  will,  will  be  found  in  a  note  to  fol.  HI 
b.  tost,  Chap.  46 ;  and  some  observations  will  be  offered  in  the  Chapter  of  Execution 
(Post,  Book  III.  Chap.  11.)  as  to  involuntary  alienation,  or  the  power  of  charging  laads 
with  the  debts  of  the  owner— [£</.] 
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(312  j*         ^Persons  capable  (b)  of  purchase  are  of  two  sorts,  persons  natural 

2*.       created  of  God,  as  I.  S.;  I.  N,  &c.  and  persons  incorporate  or  politic 

{Jw^pnS'  created  by  the  policy  of  man  (and  therefore  they  are  called  bodies 

NSSuiptr-  politic) ;  and  those  be  of  two  sorts,  viz.  either  soli,  or  aggregate  of 

Sm  ™m£   many  5  again,  aggregate  of  many,  either  of  all  persons  capable,  or 

mo  have     of  one  person  capable,  and  the  rest  incapable  or  dead  in  law,  as  in 

mnu^ida  the  Chapter  of  Discontinuance,  Sect  655,  shall  he  showed.     Some 

*•*•*•        men  have  capacity  to   purchase,   but   not  ability  to  hold;  some, 

capacity  to  purchase,  and  ability  to  hold  or  not  to  hold,  at  the 

election  of  them  or  others ;  some,  capacity  to  take  and  to  hold ;  some 

neither  capacity  to  take  nor  to  hold  ;  and  some,  specially  disabled 

to  take  some  particular  thing. 

Alien*. '  -  If  an  alien  christian  or  infidel  purchase  houses,  lands,  tenements, 
Ma/ii  h??'  or  hereditaments,  to  him  *and  his  heirs,  albeit  he  can  have  no  heirs, 
?»3aitoL  yet  he  is  of  capacity  to  take  a  fee-simple  (1)  but  not  to  hold  (2). 

Abr«8b>  *^0^,  uPon  an  °®ce  ^oun(*>  ^e  king  sna^  have  i*  kv  ms  prerogative 
(3),  of  whomsoever  the  land  is  holden  (4).  And  so  it  is,  if  the 
alien  doth  purchase  land  and  die,  the  law  doth  cast  the  freehold  and 

ajH.6.23.  inheritance  upon  the  king  (5).  If  an  alien  purchase  any  estate  of 
°""  freehold  in  houses,  lands,  tenements,  or  hereditaments,  the  king, 
upon  office  found,  shall  have  them.  If  an  alien  be  made  a  denizen 
and  purchase  land,  and  die  without  issue,  the  lord  of  the  fee  shall 
have  the  escheat,  and  not  the  king.  But,  as  to  a  lease  for  years, 
there  is  a  diversity  between  a  lease  for  years  of  a  house  for  the 
habitation  of  a  merchant  stranger  being  an  alien,  whose  king  is  in 
league  with  ours,  and  a  lease  for  years  of  lands,  meadows,  pastures, 
(913)»     woods,  and  the  like.     *For,  if  he  take  a  lease  for  years  of  lands, 

ta^t^aL*  meadows,  &c,  upon  office  found,  the  king  shall  t\ave  it  (6).  But 
of  a  house  for  habitation  he  may  take  a  lease  for  years  as  incident  to 
commerce ;  for  without  habitation  he  cannot  merchandise  or  trade  (7). 
But,  if  he  depart,  or  relinquish  the  realm,  the  king  shall  have  the 
lease  (c).  So  it  is,  if  he  die,  possessed  thereof,  neither  his  executors 
or  administrators  shall  have  it,  but  the  king  (S) ;  for  he  had  it  only 
for  habitation  as  necessary  to  his  trade  or  traffic,  and  not  for  the 
benefit  of  his  executor  or  administrator.  But  if  the  alien  be  no 
merchant,  then  the  king  shall  have  the  lease  for  years,  albeit  it 

SffVlir    were  ^or        habitation  (9) :  and  so  it  is,  if  he  be  an  alien  enemy. 
'•Croft't  And  all  this  was  so  resolved  by  the  judges  assembled  together  for 

See  ante,  vol.  1.  p.  91.  n.  (7).  (6)  See  ante,  vol.  1.  p.  91.  n.  (19). 

„  See  ante,  vol.  1.  p.  91.  n.  (8).  *  (7)  See  ante,  vol.  1.  p.  92.  n.  (13). 

'3)  See  ante,  vol.  1.  p.  91.  n.  (9).  (8)  But  see  ante,  vol.  1.  p.  99.  n.  (14). 

(4)  See  ante,  vol.  1.  p.  91.  n.  (10).  (9)  But  see  ante,  vol.  1.  p.  991  n.  (15). 
(6)  See  ante,  vol.  1.  p.  91.  n.  (11). 

(b)  The  doctrine  of  alienation  may  be  divided  into  two  heads : — 1st  With  respect  to  the ' 
persons  capable  of  aliening  or  purchasing;  and,  9dly.  As  to  the  several  modes  of  convey- 
ance. With  regard  to  the  first  point,  it  is  observable,  that  all  persons  in  possession  are 
prima  facie  capable  both  of  conveying  and  purchasing,  unless  the  law  has  laid  them  under 
any  particular  disabilities.  9  Bl.  Com.  990.  What  these  incapacities  are,  will  be  presently 
considered.  The  several  modes  of  conveyance  will  be  explained  in  a  note  at  the  end  of 
this  chapter.— -[Ed.] 

(c)  See  ant.  vol.  1.  p,  99.  n.  (r).— [iW.J 
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that  purpose  in  the  case  of  Sir  James  Croft,  Pasch.  29  of  the  reign  <»**  «  am. 
of  queen  Elizabeth.  fi*.  <pco.'sa 

b.) 

Also,  if  a  man  dbmmit  felony,  and  after  purchase  lands,  and  after  Persons  av 
is  attainted,  he  had  capacity  to  purchase,  but  not  to  hold  it ;  for  in  that  tainled- 
case  the  lord  of  the  fee  shall  have  the  escheat  (10) ;  and  if  a  man  be 
attainted  of  felony,  yet  he  hath  capacity  to  purchase  to  him  and  to  his 
heirs,  albeit  he  can  have  no  heir,  but  he  cannot  hold  it ;  for  in  that 
case  the  king  shall  have  it,  by  his  pregrogative,  and  not  the  lord  of 
the  fee  ;  for  a  man  attainted  hath  no  capacity  to  purchase  (being  a 
man  civiliter  mortuus)  but  only  for  the  benefit  of  the  king,  no  more 
than  the  alien-n6e  hath.  aemgaie°o™ 


fole.   Magna 
Charta.cap. 

If  any  sole  corporation  or  aggregate  of  many,  either  ecclesiastical  ^L^deR 


„  ,     _  8tau2deRe- 

or  temporal  (for  the  words  of  the  statute  be  si  qtiis  religiosus  vel  ^ffi™-2* 
alius)  purchase  lands  or  tenements  in  fee,  they  have  capacity  to  take  33.  isi-i" 
but  not  to  retain  (unless  they  have  a  sufficient  license  in  that  (11)  sTEajLiaa} 
behalf);  fpr,  within  the  year  after  the  alienation,  the  next  lord  of  u.'z^'mi 
the  fee  may  enter ;  and,  if  he  do  not,  then  the  next  immediate  jUt£%?$m 
lord  from  time  to  time  to  have  half  a  year ;  and  for  default  of  all  the  Fieta.  lib.  a 
mesne  lords,  then  the  *king  to  have  the  land  so  aliened  for  ever,  e^  m.  vm. 
whis  is  to  be  understood  of  such  inheritance  as  may  be  holden.  But  SdfiaFaiE. 
of  such  inheritances  as  are  not  holden,  as  villains,  rent-charges,  ^H.Vea  9* 
commons,  and  the  like,  the  king  shall  have  them  presently  by  a  fa-  «>•  s  e.  4. 14. 
Fourable  interpretation  of  the  statute.  An  annuity  granted  to  them  Mortm.a 
is  not  mortmain,  because  it  chargeth  the  person  only.  hIliI* 


(Plow&SOB. 
7E.4.1" 


a.)  7  E.  4.13. 

I  pass  over  villains  or  bondmen,  who  have  power  to  purchase     (814)* 
lands,  but  not  to  retain  them  against  their  lords,  because  you  shall    VilulM> 
read  at  large  of  them  in  their  proper  place  in  the  Chapter  of  Villen- 
age. 


An  infant  or  minor  (whom  we  call  any  that  is  under  the  age  of  ^ ^Jj£; 
twenty-one  years)  hath,  without  consent  of  any  other,  capacity  to  *&  ^Rji- 
purchase,  for  it  is  intended  for  his  benefit ;  and  at  his  full  age  he  may 
either  agree  thereunto,  and  perfect  it,  or,  without  any  cause  to  be 
alleged,  waive  or  disagree  to  the  purchase  ;  and  so  may  his  heirs 
after  him,  if  he  agreed  not  thereunto  after  his  full  age. 

A  man  of  non-sane  memory  may,  without  the  consent  of  any  Pewow  be- 
other,  purchase  lands,  but  he  himself  (12)  cannot  waive  it;  but  if  he  posmenti*. 

10)  Tenant  in  tail  is  guilty  of  murder,  non  compos  may  plead  his  disability  to  avoid 

1  before  conviction  levies  a  fine.    It  was  his  own  acts  as  well  as  an  infant.  Fitz.  Nat. 

a  question,  whether  the  fine  should  bar  the  Br.  203.    See  post,  247  a  &  t).  much  carious 

issue  for  the  lord's  benefit;  and  the  court  in-  learning  on  the  subject,  and  also  2  Blackst. 

clined  to  think  that  it  should;  but  no  judg*  Com.  ed.  5.  p.  291,  where  the  progress  of 

ment  was   given.     1  Wils.  2.  Part.   220.  the  opinions  on  this  subject  is  critically 

(2  Wils,  220.  3d  edit)— [Hargr.  n.  10.  2  b.  stated.— [Hargr.  n.  12.  2  b.  (11).] 

(10).]  [In  Stroud  v.  Marshal^  Cro.  Eliz.  398.  the 

(11)  As  to  this,  see  ant.  98  b.  (vol.  1.  opinion  of  Fitzherbert  was  denied  to  be  law, 
p.  360.)—  [Hargr.  n.  11.  2  b.]  and  de  non  sane  memory  held  to  be  a  bad 

(12)  Fitzherbert  argues  strongly,  that  a  plea  to  an  action  of  gebt  upon  an  obligation* 
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*  die  in  his  madness,  or  after  his  memory  recover,  without  agreement 
thereunto,  his  heir  may  waive  and  disagree  to  the  state,  without 
any  cause  showed  ;  and  so  of  an  idiot  But,  if  the  man  of  non-sane 
memory  recover  his  memory,  and  agree  unto  it, it  is  unavoidable. 

48  am.  p.  23.       If  an  abbot  purchase  lands  to  him  and  his  successors  without  the 

consent  of  his  convent,  he  himself  cannot  waive  it,  but  his  successor 

may  upon  just  cause  showed ;  as  if  a  greater  rent  were  reserved 

thereupon  than  the  value  of  the  land,  or  the  like ;  but  he  cannot 

(215)*     waive  it  unless  it  be  upon  *just  cause :  et  sic  de  sirnilibus,  praela- 

Bract.  «b.  2.  tus  ecclesiae  suae  conditionem  meliorare  potest,  deleriorare  nequit. 

And  in  another  place  he  saith,  Est  enim  ecclesia  efusdem  conditi- 

***•  -  onisy  quae  fungitur  vice  minoris.     *But  no  simile  holds  in  every 

7H.  4. 17*  is  thing,  according  to  the  ancient  saying,  Nullum  simile  quatuor  ptdi- 

a  ax  is  e.  4.  bus  currit.    (a)  An  hermaphrodite  may  purchase  according  to  that 

fotLb.  27H.  8ex  which  prevaileth. 

jHob.  204.  5 

j^/  A  feme  covert  cannot  take  anything  of  the  gift  of  her  husband 

Yen.  (13),  but  is  of  capacity  to  purchase  of  others  without  the  consent  of 

her  husband.  And  of  this  opinion  was  Littleton  in  our  books,  and 
in  this  book,  sect  677,  but  her  husband  may  disagree  thereunto,  and 
devest  the  whole  estate ;  but,  if  he  neither  agree  nor  disagree,  the 
purchase  is  (14)  good  ;  but,  after  his  death,  albeit  her  husband  agreed 
thereunto,  yet  she  may,  without  any  cause  to  be  alleged,  waive  the 
same,  and  so  may  her  heirs  also,  if  after  the  decease  of  her  husband 
she  herself  agreed  not  thereunto. 

<»)  a  name  of  (*)  A  wife  (uxor)  is  a  good  name  of  purchase,  without  a  chris- 
B! ca^i h.  **aa  name  5  an(*  ^  lt  *s>  tf  a  christian  name  be  added  and  mistaken, 
ttfisA^'is.  M  ^m  ^or  Emelyn,  &c.  for  utile  per  inutile  non  vitiatur.  But  the 
ao e.  3.  is  queen,  the  consort  of  the  king  of  England,  is  an  exempt  person  from 
f  ammi.97?!  *ne  k*ng  by  tne  common  law,  and  is  of  ability  and  capacity  to  pur- 
4**13!.  a  cnase  and  grant  without  the  king.  Of  which  see  more  at  large,  s.  200. 

Efloppel  231. 

3b#  Persons  deformed  having  human  shape  (15),  idiots,  madmen,  le- 

Ftononide-    pers,  deaf,  dumb,  and  blind,  minors,  and  all  other  reasonable  crea- 
tures, have  power  to  purchase  and  retain  lands  or  tenements  (d)« 


formed,  4c. 


a,bfeTb?ic*'  Some  are  capable  of  certain  things  for  some  special  purpose,  but 
•ometpociai  not  to  use  or  exercise  such  things  themselves  ;  as  the  king  is  capa- 
parpo-eonlJ;  ble  of  an  office,  not  to  use  but  to  grant,  &c.  (16). 

However  Sir  William  Blackstone  and  other  ances  are  declared  to  be  good  and  valid.] — 

writers  have  considered  the  opinion  of  Fita-  [Ed.] 

berbert  to  be  well  founded.    2  Bl.  Com.  292.        (13)  See  ant.  vol.  1.  p.  132.  n.  (9). 
1  Foobl.  E(j.  48,  49.    Et  vid.  Yates  v.  Boen.        (14)  Ace.  post,  356  a.    Et  vid.  ant.  vol,  1. 

Stra.  1104.  in  which  case  such  plea  was  al-  p.  133.  n.  (o). 

lowed  to  prevail  against  a  bond.  (15)  Who  ought  to  be  deemed  such,  see 

By  the  4  Geo.  2.  c.  10.  idiots,  lunatics,  ant. 7.  b.  (p.  190.)  29  b.  (vol.  1.  p.  562,  563.) 

and  persons  non  compos  mentis,  or  their  com-  -— [Hargr.  n.  2.  3  b.l 

mittees,  being  trustees  or  mortgagees,  are        (16)  See  as  to  this  Plowd.  381. — [Hmrgr. 

compellable  to  convey  under  the  direction  of  n.  6-3  b.] 
the  court  of  chancery.  And  all  such  convey- 

(d)  That  a  bastard,  having  acquired  a  name  by  reputation,  may  purchase  by  his  reputed 
name  to  him  and  his  heirs,  see  ante,  3  b.  vol.  1.  p.  148.— [Ed.] 
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A  monster  born  within  lawful  matrimony,  that  hath  not  human  3.Peraon»in. 
shape,  cannot  purchase,  much  less  retain  any  thing.  t&Si^ty 

purchase. 
A  monitor. 

(c)  The  same  law  is  deprofessis  et  mortuis  saeculo  for  they  are  ^),7b* 
civiliter  mortui  (17);  whereof  you  shall  read  at  large  in  his  proper  (216)* 
place,  sect  200.  feeiSM  pTOm 

(c)  Bract,  lib. 
5.foU421.415.Brittc*p.22.39.  Fleta,  lib.  6.  cap.  41.   IE.&9.   +4E.3.4.    3 H. 6. 24.  31  R. 2.  Judg- 
ment, 263L  7  H.  4.2.    14 1*.  & 16.    Doct.  &  Stud.  141.  PI.  Com.  fol.  47.    Britt.  cap. 
33,  (Ant.76a.) 

(rf)  The  parishioners  or  inhabitants,  or  probi  homines  of  Dale       3  a* 
(18),  or  the  churchwardens,  are  not  capable  to  purchase  lands,  but  m<S^t!edL 
goods  they  are ;  unless  it  were  in  ancient  time,  when  such  grants  ^h*^  a 
were  allowed  (1ft).  10  a  4.  3  b. 

v       J  (4  In*.  297.) 

(e)  An  ancient  grant  by  the  lord  to  the  commoners  in  such  a  waste,  g>  32  e.  a, 
that  a  way  leading  to  their  common  should  not  be  straitened,  was  (HodT'sb.  6 
pwd  ;  but  otherwise  it  is  of  such  a  grant  at  this  day.     (/)  And  so  ?$)  %e.& 
in  ancient  time  a  grant  made  to  a  lord,  et  hominibus  suis,  thm  li-  ^s^fed. 
beris  qu&m  nativis,  or  the  like,  was  good  :  but  they  are  not  of  capa-  {?  Af^- 
city  to  purchase  by  such  a  name  at  this  day.     But  yet  at  this  day,  34  am.  p.  11. 
if  the  king  grant  to  a  man  to  have  the  goods  and  chattels  de  homi-  40A,8'P-2U 
nibus  suis,  or  de  tenentibus  suis,  or  de  residentibus  infrafeodum, 
^c  it  is  good  ;  for  there  they  are  not  named  as  purchasers  or 
takers,  but  for  another  man's  benefit,  who  hath  capacity  to  purchase 
or  take.  3  b. 

4.  Persona 
specially  dia- 

(g)  But  the  common  law  doth  disable  some  men  to  take  any  es-  lom^SrUc*. 
tato  in  some  particular  things  ;  as  if  an  office,  either  of  the  grant  of  j*r  f^i  ^ 
the  king  or  subject,  which  concerns  the  administration,  proceeding,  o™*  and 
or  execution  of  justice,  or  the  king's  revenue,  or  the  commonwealth,  4a  Vimer™' 
or  the  interest,  benefit,  or  safety  of  the  subject,  or  Die  like  ;  if  these,  Sutf. St 
or  any  of  them,  be  granted  to  a  man  that  is  unexpert,  and  hath  no  Jj£Jfcrogg'* 
•kill  and  science  to  exercise  or  execute  the  same,  the  grant  is  mere-  Sobj14ai7> 
ly  (20)  void,  and  the  party  disabled  by  law,  and  incapable  to  take     (217)» ' 
the  same,  pro  commodo  regis  et  populi  ;  for  only  men  of  skill,  Ji^tx.^ 
knowledge,  and  ability  to  exercise  the  same,  are  capable  of  the  same,  the  kin£» 
to  aerve  the  king  and  his  people.     *(A)  An  infant  or  minor  is  not  tSSen  Scam- 
capaWe  of  an  office  of  stewardship  of  the  court  of  a  manor,  either  in  tora^fcoSJi 
possession  or  reversion  (21).  (1)  No  man  though  never  so  skilful  and  g^Vjo 
expert,  is  capable  of  a  judicial  office  in  reversion  (22),  but  must  ex-  aio/  Cro. " 
pect  until  it  fall  in  possession  (*).     And  see  section  378.,  where  ©"iu&X? 

(17)  Bat  it  seems  that  this  doctrine  is  law,  8vo.  ed.  178.  See  Keilw.  32  a.  Bat 
aow  become  inapplicable;  for  there  is  no  by  9  Geo.  1.  c.  7.  they  are  enabled  to  par- 
"fcgw  any  legal  establishment  for  professed  chase  a  workhouse  for  the  poor;  and  by  cus- 
pttsons  in  England,  and  oar  law  never  took  torn  in  some  places,  as  in  London,  the  par- 
jojice  of  foreign professions.  See  post,  132  b.  son  and  churchwardens  are  a  corporation  to 
*Rol.Abr.43.  C.Wright's  Ten.  28.  lSalk.  purchase  lands.  Gro.  Jam.  532.— [Harp. 
'tt—lHargT.  n.  7.  3  b.  (17).]  n.  4.  3  a.  (13).] 

(18)  See  in  Dy.  100.  the  ease  of  a  grant  (20)  See  ant.  vol.  1.  p.  236.  n.  (11). 
ty  the  crown  probi*  hominibus  de  Islington,  (21)  See  ant.  vol.  1.  p.  173.  n.  (31). 
wsderinff  a  rent.— {Haigr.  n.  3. 3  a.]  (22)  See  ant.  vol.  1.  p.  236.  n.  (12). 

(19)  Ace.  as  to  churchwardens,  Finch's        (*)  See  ant.  vol.  1.  p.  237.  n.  (o  1). 
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in  Auditor  bargaining  or  giving  of  money,  or  any  manner  of  reward,  &c  for  of- 
(s&Se!^?6*  fices  there  mentioned,  shall  make  such  a  purchaser  incapable  there- 
awtrvid?1,  of :  which  is  worthy  to  be  known,  but  more  worthy  to  be  put  in  due 
"31.378, 1Em  execution.  • 

3  a.  (k)  And  regularly  it  is  requisite,  that  the  purchaser  be  named  by 

6.  By  what  the  name  of  baptism  and  his  surname,  and  that  special  heed  be  taken 

#SScia?r*  to  the  name  of  baptism;  for  that  a  man  cannot  have  two  names  of 

lurcher  baptism  as  he  may  have  divers  surnames  (23). 

must  be 

named  by  his  proper  name  of  baptism  and  surname. 

(A)  Bract,  lib.  4.  tract.  1.  cap.  20.    Britt.  fol.  j§l,  122.    3E.&78L   25  E.  3. 43.   26  Ass.  61. 

30  Ass.  16.    46E.3.22.   39  E.  3. 17.    3116.25.    19H.6.2.    30  H.  6.  1.    34  H  6. 19. 

11  H.  4. 27.    9E.4.29.   6  E.  4. 46.  65.    14  H.  7. 11.    20Eliz.  Dyer.  259.    8  E  3.  436. 

20  E.  3.25.    1H.  4.5.    3  H.  6.26.     19H.6.2.    34  H.  6. 19.    6  E.  4.55.    27  H.  8. 11. 

1H.5.5.    18E.&38.    27E.3.85.   8E.a427.    7H.6.29.   9U.5.9. 

SuwuiSm?'  (0  And  it  is  not  safe  in  writs,  pleadings,  grants,  &c.  to  translate 
Fiu'ohn64*  surnames  into  Latin.  As  if  the  surname  of  one  be  Fitzwilliam,  or 
WVaa.  Williamson,  if  he  translate  him  Filius  Willi,  if  in  truth  his  father 
27 e.  a  S£  had  any  other  christian  name  than  William,  the  writ,  &c  shall  abate; 
?£e^23l&L  f°r  Fitzwilliam  or  Williamson  is  his  surname,  whatsoever  christian 
14&7I32.  name  ms  father  had,  therefore  the  lawyer  never  translates  surnames. 
1a  e.  4!  &'  And  yet  in  some  cases,  though  the  name  of  baptism  be  mistaken  (as 
179!  37°E?a  in  the  case  before  put  to  the  wife)  the  grant  is  good. 

85.  where  the  .  °  ° 

proper  name 

if  mistaken.   (6  Co.  65.    10  Co.  132  b.    Hob.  32.   2*Rol.  Abr.  44.   Mo.  232.) 
Secus  where  there  can  be  no  uncertainty  as  to  the  person: 

So  it  is,  if  lands  be  given  to  Robert  earl  of  Pembroke,  where  his 

name  is  Henry,  to  George  bishop  of  Norwich,  where  his  name  is 

John,  and  so  of  an  abbot,  &c. ;  for  in  these  and  the  like  cases  there 

can  be  but  one  of  that  dignity  or  name.  And  therefore  such  a  grant 

is  good,  albeit  the  name  of  baptism  be  mistaken.   If  by  license  lands 

be  given  to  the  dean  and  chapter  of  the  holy  and  undivided  Trinity 

of  rforwich,  this  is  good,  although  the  dean  be  not  named  by  bis 

proper  name,  if  there  were  a  dean  at  the  time  of  the  grant ;  but  in 

bat  in  plead-  pleading  he  must  show  his  proper  name.  And  so,  on  the  other  side, 

pX  name™"    if  the  dean  and  chapter  make  a  lease  without  naming  the  dean  by  his 

SJSJJi?,        proper  name,  the  lease  is  good,  if*  there  were  a  dean  at  the  time  of 

(218)#     the  (24)  lease  ;  but  in  pleading,  the  proper  name  of  the  dean  must 

be  showed  ;  and  so  is  the  book  of  18  E.  4.  to  be  intended  ;  for  the 

same  judges  in  13  E.  4.  held  the  grant  good  to  a  mayor,  aldermen, 

and  commonalty,  albeit  the  mayor  was  not  named  by  his  proper 

name  ;  but  in  pleading  it  must  be  showed,  as  is  there  also  holden 

Name  of  bap-  (25).     If  a  man  be  baptized  by  the  name  of  Thomas,  and  after  at  his 

changedat    confirmation  by  the  bishop  he  is  named  John,  he  may  purchase  by 

a*^3£so°n' tne  name  °f  ms  confirmation.     And  this  was  the  case  of  Sir  Francis 

o7wnfira£-°   Gawdie,  late  chief  justice  of  the  court  of  common  pleas,  whose  name 

uonisgood.    of  baptism  was  Thomas,  and  his  name  of  confirmation  Francis,  and 

that  name  of  Francis,  by  the  advice  of  all  the  judges,  in  anno  36  H. 

(33)  See  Cro.  Eliz.  27.  223.  328.    Cro.    1.  p.  193.)    See  21  E.  4.  15,  16.— [Hargt. 
Jam.  558* — [Hargr.  n.  5.  3  a.]  n.  6.  3  a.]  ^ 

(34)  But  not  otherwise,  ante,  264  a.  (vol.        (25)  See  1  Leon.  307.    Dy.  86.— [Hargr. 

n.  7.  3  a.] 
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8.  he  did  bear,  and  after  used  in  all  his  purchases  and  grants  (26).  gjjJJSJf- 
(m)  And  this  doth  agrfee  with  our  ancient  books,  where  it  is  holden,  12  r.U  Fe- 
thata  man  may  have  divers  names  at  divers  times,  but  not  divers  SeITh.08, 
christian  names  (e).     And  the  court  said,  that  it  may  be  that  a  f^l^j 
woman  was  baptize*!  by  the  name  of  Anable,  and  forty  years  after  ffy™' 
she  was  confirmed  by  the  name  of  Douce,  and  then  her  name  was  sE.VBriefe, 
changed,  and  after  she  was  to  be  named  Douce,  and  that  all  purchases,  n!    14  a  7' 
&c  made  by  her  name  of  baptism  before  her  confirmation  remain  fhVname^ 
good  ;  a  matter  not  much  in  use,  nor  requisite  to  be  put  in  use,  but  IgJjgJ  be- 
necessary  to  be  known,     (n)  But  purchases  are  good  in  many  cases  chanm. 
by  a  known  name,  or  by  a  certain  description  of  the  person,  without  ise.3.  sa.28, 
either  surname,  or  name  of  baptism,  as  uxori  I.  S.,  as  hath  been  said,  u  a  4.  si 
or  primo  genito  filio,  or  secundo  genito  jilio,  fyc.  or  filio  natu  Jfjfg1-^!" 
minimo  I.  S.9  or  seniori  puero,  or  omnibus  filiisy  or  Jiliabus  I.  S.  viae.  41  e.  3. 
or  omnibus  liberis  sen  exitibus  of  I.  S.,  or  to  the  right  heirs  of  I.  S.  coumeriiea 

de  Vouch.  43. 
35  Am.  13. 

(0)  But  if  a  man  do  infranchise  a  villain  cum  totd  sequeld  sud,  fj  e.^" 
that  is  not  sufficient  to  infranchise  his  children  born  before,  for  the  J, h.  Vs.  40 
uncertainty  of  the  word  sequeld.  (p)  But  regularly  in  writs,  the  8.'  b^. 
demandant  or  tenant  is  to  be   named  by  his  christian  name  and  toTSU^n. 
Mirname,  unless  it  be  in  cases  of  some  corporations  or  bodies  po-  ^| ^^J37- 
Htic(27).  -  »£*". 

7  H.  6. 29. 

*Now  somewhat  is  to  be  said,  who  have  ability  to  infeoff,  &c.  and     (219)* 
may  be  a  feoffor,  donor,  lessor,  &c.     Whosoever  is  disabled  by  the      42  b. 
common  law  to  take,  is  disabled  to  infeoff,  &c.   But  many  that  have  Si^JS^J 
capacity  to  take,  have  no  ability  to  infeoff,  &c.  as  men  attainted  of  jj»». 
treason,  felony,  or  of  aprxmunire,  aliens  born,  the  king's  villains,  ed. 
traitors,  felons,  &c.  he  that  hath  offended  against  the  statutes  of  clhSi^Brit. 
praemunire  after  the  offences  committed  (28),  if  attainders  ensue,  [fcttJI"^ 
idiots,  madmen,  a  man  deaf,  dumb  and  blind  from  his  nativity,  a  *  w*  &  ca. 
feme  covert  (f),  an  infant  (29),  a  man  by  duress  ;  for  the  feoffments,    '  Aifcrw. 
&c.  of  these  may  be  avoided.     But  a  heretic,  though  he  be  con- mv\\\£Sf* 
victed  of  heresy,  a  leper  removed  by  the  king's  writ  from  the  soci-"  fnTntTacSn^ 
ety  of  men,  bastards,  a  man  deaf,  dumb,  or  blind,  so  that  he  hath  §gJJJeMi-' 
understanding  and  sound  memory,  albeit  he  express  his  intention  vert, 
by  signs,  villain  of  a  common  *person  before  entry,  or  the  like,  may  Perm. 
infeoff,  &c.  '  der#d^£ 

2  H.  5.  cap.  7 
which  is  repealed.  Doct.  ft  Stud.  lib.  2.  cap.  29. 

(26)  Acc.  2  Rol.  Abr.  135.  A. — [Hargr.  (23)  As  to  conveyances  made  by  felons  or 
d.  8.  3  a.]  by  offenders  against  the  statutes  of  prsemu- 

(27)  As  to  naming  of  persons  in  writs  and  nire  between  indictment  and  attainder,  see 
pleadings,  see  Theol.  Dig.  Br.  Orig.  lib.  3.  W.  Jo.  217.  Cro.  Cha.  172.  and  Wils.  vol. 
and  6.  and  the  title  Abatement  in  Com.  Dig.  1.  part  2.  p.  219. — [Hargr.  n.  3.  42  b.] 

— [Hargr.  n.  9.  3  a.]  (29)  There  is  an  important  difference  be- 

(i)  Acc.  1  Com.  Dig.  19,  20.  Abatement  (E.  18.  19.).  Bac.  Abr.  Misnomer,  B.  Rex 
▼.  Billinghurtt,  3  Maul.  &  S.  254.— [Ed.] 

(r)  In  general  the  conveyance  or  other  contract  of  a  feme  convert  (except  by  some  matter 
of  record)  is  void,  and  not  merely  voidable ;  but  it  has  been  held,  that  re-delivery  by  a 
woman,  after  the  death  of  her  husband,  of  a  deed  delivered  by  her  whilst  covert,  was  a 
sufficient  confirmation  of  such  deed,  so  as  to  bind  her,  without  its  being  re-executed  or  re- 

voi.  ii.  25 
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Biihopand  (gr)  All  feoffments,  gifts,  grants,  and  leases  by  bishops,  albeit  they 
ecdHiMtlaS  be  confirmed  by  the  dean  and  chapter,  by  any  of  the  colleges  or 
S^Saa  halls  in  either  of  the  universities,  or  elsewhere,  deans  and  chapters, 
2t£tai!?L  master  or  guardian  of  any  hospital,  parson,  vicar,  or  any  other 
i3|lTca.io.  having  spiritual  or  ecclesiastical  living,  are  also  to  be  avoided;  (r) 
18  el  c£  ao!  and  all  the  said  bodies  politic  or  corporate,  are  by  the  statutes  of  the 
(f^i  cSNt  realm  disabled  to  make  any  conveyances  to  the  king,  or  to  any  other, 
}f-6^°3^  as  it  hath  been  adjudged  :  which  statutes  have  been  made  since 
M^aL      Littleton  wrote  (30). 

College  case. 

wd|?cL84Le      It  is  provided  (s)  by  the  statute  of  Magna  Charta,  quddnullus, 

7.  Tines  for    liber  homo  det  de  csetero  amplius  alicui  de  terrd  sud,  quhm  ut  de 

OriSnof11'     residuo  terrss  suae  pdsset  sufficient'  fieri  domino  feodi  servitium 

fines  for       ef  debit um  quodpertinet  ad  feodum  Mud.    Upon  which  act  I 

te)*Magna     have  heard  great  question  (t)  made,  whether  the  feoffments  made 

32.  Mir?p*   against  that  statute  were  voidable  or  no ;  and  some  have  said  that  the 

ofinv.ISS'*  sta*ute  intended  not  to  avoid  the  feoffment,  but  implicitly  to  direct 

SSPi1*  Brtef*  ^ie  tenure>  Y1Zm  *at  *he  tenant  should  not  infeoff  another  of  parcel 

as,  *i.  Fie.  to  hold  of  the  chief  lord  (that  is,  of  the  next  lord)  but  to  hold  of 

SvidfaS*  himself,  and  then  the  lord  may  distrain  in  every  part  for  his  whole 

"2iuonde"  service  without  any  prejudice  unto  him.     But  this  opinion  is  against 

i3™to3fJo-  (u)  ^e  authority  °f  our  books  and  against  the  said  statute  of  Magna 

ramRege,f£  Charta.     For  first  it  is  agreed  in  10  H.  7.  that  as  well  before  the 

fheJaurf' in  statute  as  after,  a  tenant  which  held  two  acres  might  have  aliened 

Serb.*114       one  of  the  acres  to  hold  of  him,  and  notwithstanding  the  lord  might 

loaTfoi;1'  have  distrained  in  which  of  the  acres  he  would  for  his  whole  services: 

iob.  33E.&  and  reason  teacheth  that  before  that  statute  a  tenant  could  not  have 

suu^rer.   aliened  parcel  to  hold  of  the  chief  lord ;  for  the  seignory  of  the  lord 

w.28. 8E.4.  wgs  entirej  for  the  which  the  lord  might  distrain  in  the  whole  or  in 

any  part,  and  which  the  tenant  by  his  own  act  cannot  divide  to  the 

prejudice  of  the  lord  to  bar  him  to  distrain  in  any  part,  for  his 

services,  as  he  should  do,'  if  he  should  infeoff  another  of  parcel  to 

hold  of  the  chief  lord.     But  the  tenant  might  have  made  a  feoffment 

of  the  whole  to  hold  of  the  chief  lord,  for  there  no  prejudice  ensued 

tween  the  deeds  of  femes  covert  and  infants,  the  endeavouring  to  induce  infants  to  grant 

Those  of  the  forme?  are  always  void ;  but  annuities  is  punishable  as  a  misdemeanor.] 

those  of  the  latter  are  sometimes  void,  and  — [Ed.] 

sometimes  only  voidable.  As  to  the  distinc-  (30)  "  And  in  case  of  corporation  aggrc- 
tion  between  void  and  voidable  in  the  case  of  gate,  as  dean  and  chapter,  the  lease  is  void 
deeds  by  infants,  see  a  case  in  Burr.  4.  part  against  the  dean  who  makes  the  lease.  M. 
3.  fol.  1794,  in  which  the  court  held  a  con-  13  Car.  B.  R.  Lloyd  and  Gregory.  But  it  is 
veyance  by  lease  and  release  by  an  infant  otherwise  in  the  case  of  a  sole  corporation,  for 
to  be  voidable  only.  See  further,  sect.  259.  there  it  is  void  only  against  the  successor, 
ante.— [Hargr.  n.  4.  42  b.  (249).]  M.  44  Eliz.  C.  B.  Sounder'*  ease."  Hal. 
[See  ant.  vol.  1.  p.  177.  n.  (41).  By  the  MSS.— See  the  observation  on  the  cane  of 
53  Geo.  3.  c.  141.  it  is  enacted,  that  all  con-  Lloyd  and  Gregory^  post,  45  a.  As  to  con- 
tracts for  the  purchase  of  any  annuity  with  veyances  by  corporations  before  the  restrain* 
an  infant  shall  be  utterly  void;  any  attempt  ing  statutes,  see  post,  44  a.  and  ant.  103  a. 
to  confirm  the  same  after  such  person  shall  (vol.  1.  p.  371,  372.) — [Hargr.  n;  1.  43  a* 
have  attained  the  age  of  twenty-one  years  (250)]. 
notwithstanding;  and  by  the  same  statute, 

attested ;  and  that  circumstances  alone  might  be  equivalent  to  such  re-delivery ;  though  the 
deed  were  a  joint-deed  by  the  husband  and  wife,  affecting  the  wife's  land,  and  no  fine  levied. 
Goodright  d.  Carter  v.  Storophan,  1  Cowp.  201 [Ed.] 
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to  the  lord  (31).  Others  have  said,  and  they  *said  truly,  that  the 
intention  of  the  statute  was,  that  the  tenant  could  not  alien  parcel 
(which  might  turn  to  the  prejudice  of  the  lord)  without  his  assent, 
and  this  appeareth  clearly  by  JJie  Mirror.  And  by  this  statute  the 
king  took  benefit  to  have  a  fine  for  his  license,  before  which  statute 
no  fine  for  alienation  was  due  to  the  king.  For  it  is  (to)  adjudged 
that  for  an  alienation  in  the  time  of  Henry  the  Second,  no  fine  was 
due ;  and  it  appeareth  in  our  books,  that  if  an  alienation  had  been 
made  before  20  H.  3.,  no  fine  was  due  to  the  king  for  alienation 
(32).  Now  it  is  to  be  observed,  that  oftentimes  for  the  better 
understanding  of  our  books,  the  advised  reader  must  take  light  from 
history  and  chronicles,  especially  for  distinction  of  times.  And 
therefore  Matthew  Paris  (who  in  his  Chronicle  reciteth  Magna 
Charta)  (33)  testifieth  that  king  Henry  the  Third  by  evil  counsel 
(and  especially,  as  the  truth  was,  of  Hubert  de  Burgo,  then  chief 
justice)  sought  to  avoid  the  Great  Charter  first  granted  by  his  father 
king  John,  and  afterwards  granted  and  confirmed  by  himself  *in  the 
9th  of  Henry  the  Third,  for  that  as  he  the  said  king  John  did  grant 
it  by  duress,  and  that  he  himself  was  within  age  when  he  granted 
and  confirmed  it  But  forasmuch  as  afterwards  the  said  king  Henry 
the  Third,  in  the  twentieth  year  of  his  reign,  at  what  time  he  was 


(«1)- 


Mirr.  ctp.  5. 
sect.  2.    Fl«- 
ia,lib.3.c3. 
(to)  26  Ass.  p. 
37.  20  AM.  p. 
17.   ME.  3. 
Avowry,  128. 
34E.ac.16. 
Vide  Stanif. 
29,30.    Matt. 
Paris.    Wak 
sing ham  37. 
39. 

Vide  6a  a 
Mordance. 
68.    Mama 
Ghana  then 
vouched, 
which  was 
the  charta  of 
king  John, 
for  it  was 
cited  before 
9H.3. 
(339)* 


(31)  This  assertion  has  been  controverted, 
as  repugnant  to  the  feudal  notions  of  aliena- 
tion, and  inconsistent  with  any  reasonable 
construction  of  the  statute  quia  emptores  ter- 
mum.  Wright's  Ten.  155.  Dalrymple, 
Hist  Feud.  Prop.  80.  and  Sulliv.  Lect.  418. 
Id  fact  the  history  of  our  law  with  respect  to 
the  powers  of  alienation  before  the  statute  of 
quia  emptores  terrarum  is  very  much  involved 
in  obscurity.  See  Bract,  lib.  3.  cap.  19. 
where  the  author  inquires,  si  ilk  cut  datum 
est,  rem  datam  ulterius  dare  posset.  See  also 
Bract  lib.  3.  cap.  5.  and  Staundf.  Prserog. 
cap.  7 £Hargr.  n.  3.  43  a.  (351).] 

(32)  **2Vbta,  for  seisure  of  serjeanties 
aliened  without  license,  it  seems  that  it  was 
the  ancient  law.  Vid.  Roger  Hoveden,  783. 
It  was  one  of  the  articles  inter  capituia  corona 
Hl.de  serjantiis  alienati*,  and  so  it  still 
continues.  Claos.  7  Johann.  m.  11.  precept 
**  ~~J—  —yantias  theinagia  et  dengagia  tent, 


it  honort  Lancaster  aUenat.  post,  primam  coro* 
nation,  H.  ».  Vid.  T.  7  E.  1.  coram  rege 
GilbeHus  de  Clare  comes  Gloucester  impeached 
for  alienation  made  to  his  father.  Vid.  34 
E.  3.  71.  special  custom  to  alienate  without 
license.  Videtur  per  Rot  Pari.  39  E.  3.  n. 
18,  quoad  other  tenures  than  serjeanties  the 
prerogative  began  in  the  time  of  Edward  the 
First  Nota,  it  seems,  that  the  statute  of 
sma  emptores  takes  away  licenses  and  par- 
ions  of  alienations  in  case  of  tenure  of  a 
subject  Yet  see  14  H.  4,  4,  reeordare  Ion- 
gwn  for  custom  of  the  honour  of  Gloucester, 
and  Rot.  Pari.  38  H.  6.  n.  39.  pro  dueatu 
Ccnmhia  ubi  each  a  custom  Rot  Pari.  8  E. 
2.  m.  7.  in  sctdula  pendente  dorso.    *  Accord 


est  et  assensu  per  archevesques  evesqnes 
abbes  priores  countes  et  barons  et  autres  du 
realme  in  parlement  le  roy  summons  a  West- 
minster octab.  Hill.  8  E.  3.  que  eux  des- 
ormes  nul  fine  demandront  ne  prendront  des 
frankhomes,  pur  entrer  terres  et  tenements 
que  sont  de  leur  fee,  issint  totes  voyes  que 
per  tiel  feoffments  ils  ne  soient  pas  eloignes 
de  leur  services  ne  leur  services  dedits.' " 
Hal.  MSS.  From  Lord  Hale's  observing, 
that  the  crown's  right  of  seisure  for  alienation 
of  serjeanties  without  license  still  continues, 
it  seems,  that  his  note  on  the  subject  was 
written  before  the  13  Cha.  3.  c.  34,  which 
converts  tenures  by  knight-service  into  soc- 
age, and  takes  away  fines  of  alienation.  See 
post,  43  b.  n.  3.— [Hargr.  n.  3.  43  a.  (353).] 
(33)  Nota  pro  carta  de  libertatibus.— 
Carta  regis  Johann.  proclamata  19.  Juqii  17 
Johann.  apud  Runimede,  Pat.  17  Johann.  m. 
33.  dorso.  Carta  de  libertatibus  sub.  H.  3, 
magna  scilicet  de  libertatibus,  et  minor  sive 
de  foresta,  proclamantur8  Maii  9  H.  3,  prima 
pars  claus.  9  H.  3,  m.  14,  dorso  interrupt,  et 
cancell.  Matth.  Paris  sub  anno  1337.  p.  336, 
but  afterwards  confirmed  by  H.  3.  ( Rex 
confirmat  omnes  libertates,  &c.  contentas  in 
cartis  quas  fccimus  cum  minoris  ctatis  esse- 
mus  tarn  in  magna  carta  quam  in  carta  de 
foresta.9 '  Cart.  31  H.  3,  n.  4,  confirmatur 
per  stat  Marlbr.  cap.  5,  et  tunc  primum  de- 
venit  statutom,  viz.  53  H.  3."  Hal.  MSS. — 
See  a  most  accurate  history  of  the  magna 
charta  of  king  John  and  that  of  Hen.  3,  in 
the  introductory  discourse  to  Mr.  Justice 
Blackstone's  valuable  edition  of  the  charters. 
—[Hargr.  n.  4.  43  a.  (353).] 
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nine  and  twenty  years  old,  did  grant  and  confirm  the  said  Great 
Charter  :  for  that  cause,  to  put  out  all  scruples,  is  the  twentieth  year 
of  Henry  the  Third  named,  albeit  in  law  the  king's  charter  granted 
in  the  ninth  year  of  Henry  the  Third  was  of  force  and  validity,  not- 
withstanding his  non  age,  for  that  in  judgment  of  law  the  lung,  as 
♦43 b.  king,  cannot  be  said  to  be  a  minor ;  *for  when  the  royal  body  politic 
of  the  king  doth  meet  with  the  natural  capacity  in  one  person,  the 
whole  body  shall  have  the  quality  of  the  royal  politic,  which  is  the 
20 Aw  i  17  greater  an<*  more  worthy,  and  wherein  is  no  minority  (34). .  For, 
by  Skipwith.  omne  majtis  trahit  ad  se  quod  est  minus.  And  it  is  to  be  observed, 
that  no  record  can  be  found,  that  either  a  license  of  alienation  was 
sued,  or  pardon  for  alienation  was  obtained  for  an  alienation  without 
license  at  any  time  before  the  twentieth  year  of  Henry  the  Third, 
and  it  is  holden  in  the  twentieth  of  Edward  the  Third,  that  a  license 
for  alienation  grew  by  this  statute. 

Now,  in  the  ease,  of  a  common  person,  it  was  the  common 

opinion,  that  if  the  tenant  had  aliened  any  parcel  contrary  to  the 

said  act,  that  he#  himself  was  bound  by  his  own  act,  but  that  his 

heir  might  have  avoided  it ;  and  in  the  king's  case  many  held  the  same 

Britt.foi.28.  opinion.     For  Britton  saith,  Ne  counts,  ne  barons,  ne  chivaier,  ne 

» ig^isr-    Serjeants,  que  teignont  en  chief e  de  nous  nepurr9  my  dismember 

Pr»r.  Regis,  nousfees  sauns  licence:  que  nous  ne puissent  per  droit  engettre 

iih.6.»p.tS.  &*  purchasors,  fyc.     And  herewith  agreeth  Fleta,  and  our  books. 

a»>.  m  '»   But  now>  by the  statute  1  E.  3.  cap.  12.  and  34  E.  3.  cap.  15.,  although 

he  §.lQukre  tne  king's  tenant  in  chief  or  by  grand  serjeanty  do  alien  all  or  any 

imp!45.iiaff  part  without  license,  yet  is  there  not  any  forfeiture  of  the  same,  but 

foi.a8.iEia  a  reasonable  fine  therefore  to  be  paid.     And  note,  it  appeareth  by 

a  SLd.2"^  2'  tne  preamble  in  1  E.  3.  that  complaint  was  made  that  land  holden 

taSel'n?r     °f tne  king  2W  capite,  being  aliened  without  license,  was  seised  as 

Cromwell's    forfeited.     And  in  the  case  of  a  common  person,  the  statute  of  18 

lines  for      E.  1.     De  quia  emptor es  terrarum  hath  made  it  clear,  for  this 

whenuSEen    hath,  in  effect,  as  to  the  common  persons,  taken  away  the  said 

*732S V     statute  °^  Magna  Charta,  cap.  32.  for  thereby  it  is  provided,  Quod 

Kegisu  int.    liceat  unicuique  libero  homini  terras  suas  seu  tenementa,  sua, 

onerud^pn  mu  partem  inde  ad  voluntatem  suam  vender  e,  it  a  quod feoff  at  us 

rauponione.  teneat,  fyc.  de  capitali  domino.     And  herein  are  divers  notable 

points  to  be  observed.     First,  that  this  word  liceat  proveth  that  the 

tenant  could  not,  or  at  least  ways  was  in  danger  to  alien  parcel  of 

his  tenancy,  &c.  upon  the  said  act  of  Magna  Charta.     Secondly, 

that  upon  the  feoffment  of  the  whole,  the  tenant  shall  hold  of  the 

10  a.      chief  lord.     Thirdly,  that  the  tenant  might  infeoff  one  of  part  to 

LTmSdesffJf"  hold  pro  particula  of  the  chief  lord.     But  this  act  (the  king  being 

alienation.     not  named)  doth  not  take  away  the  king's  fine  due  to  him  by  the 

statute  of  Magna  Charta  (35). 


(34)  See  ant  vol.  1.  p.  75.  n.  (IB).  alienation  of  lands  holden  of  the  kino;  in 
(35}  Fines  for  alienation  are  taken  away  eapite. — See  further  on  the  subject  of  alien- 
as  well  from  the  king  as  from  all  others  by  ation,  2  Inst.  65.  501.  Vin.  Abr.  tit.  Jlker*- 
the  13  Cha.  2.  chap.  24.  Bat  the  statute  ation.  Sulliv.  Lect.  p.  159,  and  418,  and 
saves  fines  for  alienation  due  by  the  customs  the  book  cited  in  fol.  43  a.  n.  2.  (Supra,  n. 
of  particular  manors,  other  than  fines  for  (31).— [Hargr.  n.  2.  43  b.  (254).] 

# 
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Out  of  that  which  hath  been  said,  it  is  to  be  observed,  that  a  man 
may  purchase  lands  to  him  and  his  heirs  by  ten  manner  of  convey- 
ances, (for  I  speak  not  here   of  estoppels.)     First,  by  feoffment 
Secondly,  by  grant  (of  which  two  our  author  in  sect  1.  speaketh.) 
Thirdly,  by  fine,  which  is  a  feoffment  of  record.     Fourthly,  by 
common  recovery,  which  is  a  common  conveyance,  and  is  in  nature    - 
of  a  feoffment  of  record.     Fifthly,  by  exchange,  which  is  in  nature 
of  a  grant.     Sixthly,  by  release  to  a  particular  tenant     Seventhly, 
by  confirmation  to  a  particular  tenant,  both  which  are  in  nature  of 
grants.     Eighthly,  by  grant  of  a  reversion  or  remainder  with  at- 
tornment of  the  particular  tenant,  of  ail  which  our  author  speaketh 
hereafter.     Ninthly,  by  bargain    and   sale   by  deed  indented  and 
inrolled,  ordained  by  statute  since  Littleton  wrote.     Tenthly,  by  27  h.  8.  cm. 
devise  by  custom  of  some  particular  place,  as  he  showeth  hereafter,  JJp.i^H. 
and,  since  he  wrote,  by  will  in  writing,  generally,  by  authority  of  &  »p-  *. 
parliament  (g). 


CHAP.  XXXIV.*  <384)# 

OP   ALIENATION   BY   DEED. 

Factum,  Jlngli$e,  a  deed,  (1)  signifieth,  in  the  common  law,  an  rjdlniLiiof 
instrument  consisting  of  three   things,  viz.  writing,  sealing,  and  £djee(L  - 
delivery,  comprehending  a  bargain  or  contract  between  party  and  «J&  101. 
party,  man  or   woman.     It  is  called  of  the   civilians  literarum  cijuii"* 3* 
obligatio  (a).  Sa5$k'-ecL 

(g)  With  respect  to  the  different  modes  of  alienation,  or  rather  the  legal  evidences  of 
the  transfer  of  real  property,  they  are  called  the  common  assurances  of  the  realm,  whereby 
every  man's  estate  is  assured  to  him,  and  all  controversies,  doubts,  and  difficulties  are 
either  prevented  or  removed.  And  these  common  assurances  are  divided  by  Sir  William 
Biackstone  into  four  kinds,  1st.  Deeds  or  matters  in  pais,  which  are  assurances  transacted 
between  two  or  more  private  persons  in  pais,  in  the  country,  that  is  (according  to  the  old 
common  law)  upon  the  very  spot  to  be  transferred.  2d.  Matters  of  record,  or  assurances 
transacted  only  in  the  king's  public  courts  of  record.  3d.  Assurances  deriving  their  effect 
from  special  custom,  obtaining  in  some  particular  places,  and  relating  only  to  some  parti- 
cular species  of  property.  4th.  A  devise  contained  in  a  person's  last  will  and  testament, 
which  takes  no  effect  till  after  his  death.    2  fil.  Com.  294.— f  £tf.] 

(1)  In  the  cases  of  Wells  v.  Gough,  and  of  Oxenham  v.  Horsfall,  in  B.  K.  Mich.  T.  37 
G.  3.  the  court  is  Said  to  have  holden  a  sealed  award  by  an  arbitrator  to  be  a  deed  within 
the  stamp  duties,  though  it  was  contended,  that  to  be  a  deed,  there  should  be  a  contract 
and  delivery,  as  well  as  sealing;  and  that  otherwise  all  wills,  and  all  warrants  of  magis- 
trates, would  become  liable  to  the  deed-stamp-duties ;  but  quaere,  as  to  the  grounds  of  the 
decision ;  and  note,  that  I  have  seen  a  subsequent  opinion  of  Mr.  Sergeant  Hill,  concerning 
an  award  made  by  commissioners  of  an  Inclosure  Act,  not  quite  accord  with  the  eases  in 
B.  R.  I  have  thus  referred  to.     [Butler.'] 

(a)  It  is  sometimes  called  a  charter,  carta,  from  its  materials ;  but  most  usually,  when 
applied  to  the  transactions  of  private  subjects,  it  is  called  a  deed,  in  Latin  factum,  because 
it  is  the  most  solemn  and  authentic  act  that  a  man  can  perform,  in  the  disposal  of  his  pro- 
perty ;  and  therefore  a  man  shall  always  be  estopped  by  his  own  deed,  or  not  permitted  to 
aver  or  prove  any  thing  in  contradiction  to  what  he  has  once  so  solemnly  and  deliberately 
avowed.    Plowd.  434.    2  Bl.  Com.  295. 
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35  b.  Of  deeds,  some  be  indented,  and  some  be  deeds  poll.   Of  indented, 

eoLMnSoT  80me  be  bipartite,  some  tripartite,  some  quadripartite,  &c  whereof 
deed*-  more  shall  be  said  in  the  Chapter  of  Conditions.    Also  of  deeds, 

(a)  Brio.  foi.  some  be  inrolled,  and  some  (a)  be  not  inrolled.  If  it  be  inrolled 
iS'jjbSfa.  according  to  the  statute  of  27  H.  8.  cap.  10.  it  must  be  inrolled  in 
FieUj  Ub.  a.  parchment  for  the  strength  and  continuance  thereof,  and  not  in. 
dhiupa.)   paper,  and  so  was  it  resolved  in  parliament  *by  the  judges  in  anno 

•36  a.  23  Eliz,  Now  for  the  rest  of  the  parts  of  a  deed,  you  shall  read 
(335)*  thereof  'plentifully  in  our  books,  and  in  my  Reports ;  which  by 
this  short  instruction  you  shall  easily  understand  (1). 

Of  deeds  some  concern  the  realty,  as  a  deed  of  feoffment ;  some 
the  personalty,  as  a  deed  of  gift  of  goods,  obligations,  bills,  &c 
And  some  mixt,  whereof  more  shall  be  said  id  the  Chapter  of 
Releases. 

Of  deeds,  and  their  distinctions,  you  shall  read  excellent  matter  in 
iVSfaSb!*'  antiquity.  (A)  Cartarum,  alia  regia,  alia  privatarum,  et  regia- 
n«^iib.'a.  rum,  alia  privata,  alia  communis,  et  alia  universitatis.  Pri- 
vatarum, alia  de  puro  feoffamento  et  simp  lid,  alia  defeoffa- 
mento  conditionali  sive  conventional^  alia  de  recognitione  purd, 
vel  conditionally  aliadequiete  clamantiay  alia  de  confirmatione, 
fyc.     Verba  intentioni,  non  i  contra,  debent  inservire. 

(c>rieta,iib.  Carta  non  est  (c)  nisi  vestimentum  donationis.  Carta  non 
BncLM>. s.  est n1^  vestimentum  orationis.  Nemo  tenetur  armare  adversa- 
foi.34.  rium  suum  contra  se.  Scriptum  est  instrumentum  adinstru- 
«DB»ct.ub.  endum  quod  mens  wilt.  Carta  est  legatus  mentis,  (d)  Benig- 
1  nm  sunt  facienche  interpretationes  cartarum  propter  simplici- 

tatem  laicorum,  utres  magis  valeat  qu&mpereat.  Nihil  tarn 
f«>  Mam- lib.  (e)  conveniens  est  Aaturali  aequitati,  qudm  voluntatem  domirii 
%  feL  18,      volentis  rem  suam  in  alium  transferre  ratam  habere. 

(nffropnor-  (/)  Re,  verbis,  script  o,  consensu,  traditione, 

lei  b.0*"' f"  Junctura  vestes  sumere  pacta  solent. 

(1)  See  further  as  to  deeds,  Perk.  e.  2.  c.  4.  Vin.  Abr.  tit.  Deeds,  and  also  tit.  Fait*. 
post,  6  a.  and  n,  5.  there  Sheph.  Touchst.    Com.  Dig.  Fait— [Hargr.  n.  1.  36  a.] 

It  is  probable  that  every  alienation  was  very  soon  accompanied  with  some  written 
evidence,  though  in  the  time  of  the  Saxons  a  legal  transfer  might  be  made  of  lands  by  cer- 
tain ceremonies,  without  any  charter  or  writing.  Mad.  Form.  Pref.  Deeds  or  charters  were 
notwithstanding  in  use  at  this  time :  these  were  generally  called  gewrite  or  writings ;  and 
Che  particular  deed  by  which  a  free  estate  might  be  conveyed  was  called  landboc,  l&eUue, 
de  terra,  a  donation  or  grant  of  land,  and  the  land  thus  granted  was  called  bockland.  Idem. 
-883.  Upon  the  introduction  of  the  Norman  customs,  the  solemn  and  public  delivery  of 
*he  possession,  in  imitation  of  the  feudal  investiture,  became  essentially  necessary  to  the 
transfer  of  land,  and  was  alone  sufficient  for  that  purpose,  But,  as  written  charters  consti- 
tuted a  much  better  species  of  evidence  of  the  agreement  of  the  parties,  a  charter  or  deed, 
in  imitation  of  the  Breve  Testatum  of  the  feudal  law,  was  usually  prepared  and  executed ; 
and  was  delivered  to  the  purchaser  at  the  same  time  with  the  laud.  The  increase  of  com- 
merce and  wealth  having  introduced  a  greater  degree  of  refinement  in  manners,  agreements 
and  conveyances  became  more  complex,  which  produced  an  universal  practice  of  reducing 
them  into  writing.  But  still  lands  might  have  been  transferred  by  a  verbal  contract  only, 
provided  it  was  attended  with  a  solemn  and  public  delivery  of  the  possession,  until  the 
latter  end  of  the  reign  of  Cha.  2.    4  Cru.  Dig.  10, 11 — [Ed.] 
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Verba  cart  arum  fortius  accipiuntur  contra  proferentem.  Ge- 
rerse  dictum  generaliter  est  intelligendum.  Verba  debent 
inttlligi  secundum  subjectam  materiam.  Carta  de  non  ente 
non  valet. 

"Deeds  indented."     Those  are  called  by  several  names,  as     229a. 
Bcriptum  indentatum,  carta  indentata,  scriptura  indentata,  3fSddS£ 
indentura,  literse  indentatss.    An  indenture  is  a  writing  *  contain-  poll  dieun- 
ing  a  conveyance,   bargain,   contract,  covenants,  or  agreements  ^.^1.217. 
between  two  or  more,  and  is  indented  in  the  top  or  side  answerable    f226!* 
to  another  that  likewise  comprehendeth  the  self-same*  matter*  and  is      **' 
called  an  indenture,  for  that  it  is  so  indented,  and  is  called  in  Greek 

If  a  deed  beginneth,  haec  indentura,  fyc.  and  in  troth  the  parch-  gJ-j^^J^0, 
ment  or  paper  is  not  indented,  this  is  no  indenture,  because  words  <2Roi.Abr. 
cannot  make  it  indented.     But  if  the  deed  be  actually  indented,  and  era.)*   *" 
there  be  no  words  of  indenture  in  the  deed,  yet  it  is  an  indenture 
in  law  ;  for  it  may  be  an  indenture  without  words,  but  not  by  words  <iRap.i73b.> 
without  indenting. 

Bipartite  is,  when  there  be  two  parts  and  two  parties  to  the 
deed.  Tripartite,  when  there  are  three  parts  and  three  parties ; 
and  so  of  quadripartite,  quinqutpartite, fyc. 

A  deed  poll  is  that  which  is  plain  without  any  indenting,  so  called 
because  it  is  cut  even,  or  polled.  (1)  Every  deed  that  is  pleaded 
shall  be  intended  to  be  a  deed  poll,  unless  it  be  alleged  to  be  in- 
dented. 

AND  for  that  conditions  are  most  commonly  put  and  speci-  uttlhtow. 
fied  in  deeds  indented,  somewhat  shall  be  here  said  {to  thee,  my  ^^So3^0- 
ton)  of  an  indenture,  (2)  and  of  a  deed  poll  concerning  condi-  AiithepiL 

(1)  This  was  called  eharta  de  una  parte.  Some  deeds  must  be  indented  to  be  valid  for 
the  purposes  for  which  they  are  used,  as  bargains  and  sales  by  the  stat.  27  Hen.  8.  c.  16. 
leases  by  persons  seised  in  tail  in  right  of  their  wives,  or  ecclesiastical  persons  by  32  H.  8. 
c  28.  a  bargain  and  sale  of  a  bankrupt's  estate  by  the  13  Eliz.  c.  7 :  and  see  43  Ei.  c.  18* 
-[Butler.    Note  139.] 

(2)  la  addition  to  what  has  been  observed  in  note  4.  to  143  b.  it  may  be  remarked,  that 
all  deeds  were  formerly  called  charters.  Before  the  indenting  of  them  came  into  use,  when 
there  were  more  parties  interested  in  them,  there  were  as  many  parts  of  them  taken  as  there 
were  parties  interested,  and  one  part  was  delivered  to  each  of  the  parties ;  these  multiplied! 
parts  were  called  eharta  pariela,  or  parieola.  The  eharta  parieia,  or  parieola,  were  super- 
seded, in  a  great  measure,  by  the  eharta  partita.  One  part  of  the  eharta  partita  was  writ- 
tea  on  a  piece  of  vellum  or  parchment,  beginning  in  the  middle  and  continuing  to  the  end 
of  each  side.  This  prevailed  as  early  as  the  times  of  the  Saxons,  as  appears  by  the  will 
of  JSEthehvyrd,  a  nobleman  of  Kent,  dated  in  958 ;  by  that  of  Prince  jEtiielstan,  eldest  son 
of  King  Ethelred  the  2d.;  by  a  charter  of  archbishop  Eadsi,  made  about  the  year  1045; 
and  by  other  Saxon  documents  preserved  in  the  library  of  Mr.  Astle;  in  all  which  the 
parchments  are  cut  in  straight  lines.  Straight  lines  continued  to  be  generally  used  till  the 
latter  end  of  the  reign  of  king  Henry  III.  Afterwards  the  cut  through  the  parchment  was 
made  in  a  waving  or  undulating  line ;  and  the  practice  of  writing  an  intermediate  sentence, 
or  drawing  an  intermediate  figure,  was  generally  disused,  and  the  word  eyrographum 
adopted.  In  process  of  time  it  became  the  practice  to  indent  this  line  in  small  notches  or 
angles.    This  practice  began  with  the  lawyers,  as  early  as  the  reign  of  king  John ;  but 
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ofaninden-  tions.    And  it  is  to  be  understood,  that  if  the  indenture  be 

b*on?ke  bipartite,  or  tripartite,  or  quadripartite,  all  the  parts  of  the 

STlqSir  indenture  are  but  one  deed  in  law,  and  every  *part  of  the  inden- 

Nnding.  fure  is  of  as  great  force  and  effect,  as  all  the  parts  together 

(mA  be  (1). 


(227)« 


229  a.  "Ml  the  parts  of  the  indenture  are  but  one  deed  in  law"  If 
fittSt9*  a  man  ky  deed  indented  make  a  gift  in  tail,  and  the  donee  dieth 
h.6.34.  9E.  without  issue,  that  part  of  the  indenture  which  belongeth  to  the 
la^h.  coui  donee  doth  now  belong  to  the  donor,  for  both  parte  do  make  but  one 
134      •       deed  in  law. 

((And  evert/  part  of  the  indenture  is  of  as  great  force,  fyc" 
This  is  manifest  of  itself,  and  is  proved  by  the  books  aforesaid. 

indenture  It  is  to  be  observed,  that  if  the  feoffor,  donor,  or  lessor,  seal  the 

$°Seh|Sntd  part  of  the  indenture  belonging  to  the  feoffee,  &c.  the  indenture  is 
IISl*1  i§     g°°d>  albeit  the  feoffee  never  sealeth  the  counterpart  belonging  to 
the  feoffor,  &c. 

mwlbton.       AND  the  making  of  an  indenture  is  in  two  manners.     One 

229  b7   **  *°  ma^e  the™  *n  the  third  person.      Another  is  to  make  them 

Form  of  in    in  the  first  person.     The  making  in  the  third  person  is  in  this 

indenture  in     A™,  . 

the  third      jorm: 

person. 

This  indenture  made  between  R.  of  P.  of  the  one  part,  and  V.  of 
D.  of  the  other  part,  witnesseth,  that  the  said  R.  of  P.  hath  granted, 
and  by  this  present  charter  indented  confirmed  to  the  aforesaid 
V.  of  D.  such  lands,  &c.  To  have  and  to  hold  (2),  &c.  upon  con- 
dition (3),  &c.  In  witness  whereof  the  parties  aforesaid  to  these 
presents  (4)  interchangeably    have  put  their  seals.     Or  thus:  In 

S2)  &c  not  in  L.  and  M.  nor  Roh.  (4)  prsssentibus,  not  in  L.  and    M.  nor 

3)  &fe.  not  in  L.  and  M.  nor  Roh.  Roh. 

was  not  adopted  by  the  ecclesiastics  till  a  much  later  period.  This  made  the  intermediate 
writing  or  drawing  unnecessary ;  and  it  seems  to  have  been  abandoned  about  the  reign  of 
Edward  III.  But  the  practice  of  indenting  deeds  in  the  intermediate  line  remained  in  use 
till  the  close  of  the  14th  century ;  it  then  seems  to  have  declined :  yet  the  practice  of 
cutting  a  waving  or  undulating  line  at  the  top  of  the  parchment,  on  which  every  deed  that 
is  not  a  deed  poll  is  written,  has  ever  since  continued.  If  the  deed  contains  more  than  one 
skin  of  parchment,  only  the  first  skin  of  parchment  is  indented.  Foreign  diplomatists 
contend,  that  when  the  parchment  on  which  a  deed  is  written,  is  cut  through  the  interme- 
diate word  or  figure  in  a  straight  line,  it  is  properly  called  chirographum ;  that  when  it  is 
cut  through  the  intermediate  word  or  figure  in  a  waving  line,  it  is  properly  called  charta 
undulatvna ;  and  that  it  is  then  only  properly  called  charta  indenta  or  indentura,  when  it  is 
cut  through  the  intermediate  word  or  figure  in  a  waving  line,  and  that  waving  line  is 
indented  or  notched  in  the  manner  I  have  mentioned.  But  with  us,  every  deed,  the  fop  of 
which  is  cut  in  the  undulating  or  waving  manner  I  have  mentioned  is  called  an  indenture. 
See  Mr.  Madox's  Preface  to  his  Formulare,  and  the  Nouveau  Traite  de  Diplomatique, 
vol.  1.  p.  351.     [Butler.    Note  138.]  V 

(1)  When  the  several  parts  are  interchangeably  executed  by  the  several  parties!  that 
part  or  copy  which  is  executed  by  the  grantor  is  usually  called  the  original,  and  the!  rest 
are  counterparts :  though  of  late  it  is  most  frequent  for  all  the  parties  to  execute  every  (part, 
which  renders  them  all  originals.  2  Dl.  Com.  ch.  20.  8.  1.  296.  [Butler.  Note  1140.] 
But  a  counterpart  of  a  deed  has  been  admitted  to  be  sufficient  evidence  of  such  dleed. 
Eyton  v.  Eyton,  Prec.  in  Cha.  116.    Roe  d.  West  v.  Dams,  7  East,  363.— [Ed.] 
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witness  whereof  to  the  one  part  of  this  indenture  remaining  with 

the  said  V.  of  D.  the  said  R.  of  P.  hath  put  his  seal,  and  to  the 

other  part  of  the  same  indenture  remaining  with  the  said  R.  of  P.  t 

the  said  V.  of  D.  hath  put  his  seal.     Dated,  &c. 

*8uck  an  indenture  is  called  an  indenture  made  in  the  third    (228)* 
person,  because  the  verbs,  fyc.  are  in  the  third  person.    And  this 
farm  of  indenture  is  the  most  sure  making,  because  it  is  most 
commonly  used,  fyc. 

"•find  the  making  of  an  indenture  is  in  two  manners,  fyc"      229  b. 
Here  is  another  of  our  author's  perfect  divisions.     In  this  and  the  yjjj-^j* 
next  section  following  Littleton  doth    illustrate  his  meaning,  by  booka  above 
setting  down  forms  and  examples  which  do  effectually  teach.  rehearsed. 

In  these  two  forms  there  are  to  be  observed  (amongst  other)  three  JM'.40!?*32, 
general  parts  of  the  same,  viz.  the  premises,  the  habendum,  and  Dver.'  28  h. 
the  in  cujus  rei  testimonium.    But  hereof  is  spoken  at  large,  sect  4  & '^o^t1' 
1. 4.  and  40 ;  for  Littleton  speaketh  not  here  of  the  delivery,  but  $$£$%)' 
only  of  the  context  or  words  of  the  deed. 

u  Because  it  is  most  commonly  used,  fyc."     Here  it  appeareth,  JJf  li'R^er 
that  which  is  most  commonly  used  in  conveyances  is  the  surest  m  h.  6. 2a 
way.    A  communi  observantid  non  est  recedendum,  et  minimi  12.  3oam.3i. 
mutanda  sunt  quae  certam  habuerunt  interpretationem.     Ma- 
gister  rerum  usus.    It  is  provided  by  the  statute  of  38  E.  3.  cap.  4. 
that  all  penal  bonds  in  the  third  *person  be  void  and  holden  for    *230a. 
none,  wherein  some  of  our  books  (g)  seem  to  differ,  but,  they  being  ^^^jf  L 
rightly  understood,  there  is  no  difference  at  all.     For  the  statute  is  8E.4.5. 
to  be  intended  of  bonds  taken  in  other  courts,  out  of  the  realm,  and 
so  it  appeareth  by  the  preamble  of  that  act     And  it  was  principally 
intended  of  the  courts  of  Rome,  and  so  it  appeareth  by  Justice  Hank- 
ford,  in  2  H.  4.  in  which  courts  bonds  were  taken  in  the  third  person 
so  as  such  bonds  made  out  of  the  realm  are  void ;  but  other  bonds 
in  the  third  person  are  resolved  to  be  good,  as  well  as  indentures 
in  the  third  person,  by  the  opinion  of  the  whole  court  in  8  E.  4.  (1). 

THE  making  of  an  indenture  in  the  first  person  is  (5)  as  in  p"™1™"- 
this  form.  To  all  Christian  people  to  whom  these  presents  indented  t  ^^l  ' 
shall  come,  A.  of  B.  sends  greeting  in  our  Lord  God  ^everlasting.  Form  of  In 
Know  ye  me  to  have  given,  granted,  and  by  this  my  present  deed  in-  JSe^EStpe?- 
dented  confirmed  to  C.  of  D.  such  land,  &c.  Or  thus:  Know  all  men  "^oqqn* 
present  and  to  come, that  I,  A.  of  B.  have  given,  granted,  and  by  this  * 

my  present  deed  indented,  confirmed  to  C.  of  I),  such  land,  &c.  To 
have  (6)  and  to  hold,  &c.  upon  condition  following,  &c.  In  witness 
whereof,  as  well  I,  the  said  A.  of  B.  as  the  aforesaid  C.  of  D.  to  these 

(5)  come  not  in  L.  and  M.  nor  Ron.  (6)  et  tenendum,  not  in  L.  and  M.  nor 

Roh. 

'  (1)  See  Mr.  Reeves's  accurate  and  learned  history  of  the  English  Law,  vol.  2.  p.  67. 
— [Butler.) 

VOL.  II.  26 
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indentures  have  interchangeably  put  our  seals.  Or  thus :  In  witness 
whereof  (7)  I  the  aforesaid  A.  to  the  one  part  of  this  indenture  have 
put  my  seal,  and  to  the  other  part  of  the  same  indenture  the  said  C. 
of  D.  hath  put  his  seal,  &c. 

5230a.         Here  Littleton  sets  down  three  forms  of  deeds  indented  in  the 
first  person,  brevisviaper  exempla,  longa  per prsecepta. 

^    uttlbtow.       J1ND  it  seemeth  that  such  indenture  (8)  which  is  made  in  ihe 

i  |^t3n3'  first  person  is  as  good  in  laio,  as  the  indenture  made  in  the  third 

indention  person,  when  both  parties  have  put  to  this  their  seals;  for  (9)  if 

*n  binding*  *n  the  ^indenture  made  in  the  third  person,  or  in  the  first  person 

on  both  par-   (io)  mention  be  made,  that  the  grantor  only  hath  put  his  seal, 

t>j%oth?ufd   and  not  the  grantee,  then  is  the  indenture  only  the  deed  of  the 

Se8de1d.m    grantor.    But  where  mention  is  made  that  the  grantee  hath  put 

•230  b.    to  (1 1)  his  seal  to  the  indenture,  fyc.  then  is  the  indenture  as  well 

the  deed  qf  the  grantee  as  the  deed  of  the  grantor.     So  is  if  the 

deed  of  them  both,  and  also  each  part  of  the  indenture  is  the  deed 

of  both  parties  in  this  case. 

930  b.         Here  is  to  be  observed,  that,  albeit  the  words  in  this  indenture  be 
£JSjm?'  *  onty  *e  worc*s  °f  *he  feoffor,  yet  if  the  feoffee  put  his  seal  to  the 
BolW.21)  one  part  of  the  indenture,  it  is  the  deed  of  them  both.     And  in  this 
special  case  to  make  it  the  deed  of  the  feoffee,  it  appeareth  by  Little- 
ton, that  mention  must  be  made  in  the  deed,  that  he  hath  put  to  his  • 
seal,  for  that  he  is  no  way  made  party  to  make  it,  being  made  in  the 
(230)*     first  person,  *but  only  by  the  clause  of  putting  his  seal  thereunto. 
Otherwise  it  is  of  a  deed  indented  in  the  third  person,  as  before  it 
appeareth,  for  there  he  is  made  party  to  the  deed  in  the  beginning. 
And  Littleton's  rule  is  true,  that  every  part  of  an  indenture  is  the 
deed  of  both  parties  ;  for,  as  it  hath  been  said,  both  parts  make  but 
one  deed  in  law  in  that  case. 

uttlbtos.       JILSO,  if  an  estate  be  made  by  indenture  to  one  for  term  of  his 

230  bi4'  '^  the  remainder  to  another in  fee  upon  a  certain  condition,  fyc. 
Per»on»  not  a  and  if  the  tenant  for  life  have  put  his  seal  to  the  part  of  the  in- 
cEJSmL?  denture,  and  after  dieth,  and  he  in  the  remainder  entereth  into 
SiSmainder  ^he  ^an^  ty  force  of  his  remainder,  fyc.  in  this  case  he  is  tied  to 
and  o^enier'  perform  all  the  conditions  comprised  in  the  indenture,  as  the 
•peeing  tenant  for  life  ought  to  have  done  in  his  life  time,  and  yet  he  in 
bSKv  the  the  remainder  never  sealed  any  part  of  the  indenture.     But  the 

cause  is,  for  that,  inasmuch  as  he  entered  and  agreed  to  have  the 
lands  by  force  of  the  indenture,  he  is  bound  to  perform  the  condi- 
tions within  the  same  indenture,  if  he  will  have  the  land,  fyc. 

231  a.  "  To  have  the  lands,  fyc"  Here  is  implied  an  ancient  maxim  of 
the  law,  viz.  Qui  sentit  commodum  sentire  debet  et  onus,  et  tran- 
sit terra  cum  onere. 


coTenant*. 


■£ 


7)  ego  prmfatu*  A,  not  in  L.  and  M.  nor        f 9)  «t  not  in  L.  and  M.  nor  Roh. 
a.  (10)  n  added  in  L.  and  M.  and  Roh. 

(8)  que  at,  not  in  L.  and  M.  nor  Roh.  (11)  ton  etak  not  in  L.  and  M.  nor  Roh. 
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"  Upon  a  certain  condition,  $c."  Here  by  thift  ($c.)  is  implied,     230  b. 
that  the  condition  in  this  case  doth  extend  both  to  the  estate  for  life,  fi^^ 
and  to  the  remainder,  but  by  special  limitation  it  may  extend  to  any 
one  of  them,  and  not  to  the  other.     And  albeit  he  in  the  remainder  gORep.Doct. 
be  no  party  to  the  indenture  (the  parties  thereunto  only  being  the  chid'n^Pbrt. 
lessor  and  the  tenant  for  life),  yet  when  he  in  the  remainder  enter-  %£?*'* 
eth  and  agreeth  to  have  the  lands  by  force  of  the  indenture  (1),  he  g^'^40' 
is  bound  to  perform  the  conditions  contained  in  the  indenture.  *And    *231  a. 
here*is  also  a  diversity  to  be  understood,  that  any  stranger  to  the     (231)* 
indenture  may  take  by  way  of  remainder,  but  he  cannot  in  this  case  §b£l^> 
take  any  present  estate  in  possession,  because  he  is  a  stranger  to  the  a) 
deed(2> 

If  A.  by  deed  indented  between  him  and  B.  letteth  lands  to  B.  ?,?,<?LJPL 
for  life,  the  remainder  to  C.  in  fee,  reserving  a  rent,  tenant  for  life  orplw.) 
dieth,  he  in  the  remainder  entereth  into  the  lands,  he  shall  be  bound  *****  l6,) 
to  pay  the  rent,  for  the  cause  and  reason  before  yielded  by  Littleton. 
An  indenture  of  lease  is  engrossed  between  A.  of  the  one  part,  and 
D.  and  R.  of  the  other  part,  which  purporteth  a  demise  for  years  by  XE  ^%^ 
A.  to  D.,  and  R.  A.  sealeth  and  delivereth  the  indenture  to  D.,  and  i^-6-^ 
D.  sealeth  the  counterpart  to  A.,  but  R.  did  not  seal  and  deliver  it  11, k 
And  by  the  same  indenture  it  is  mentioned,  that  D.  and  R.  did 
grant  to  be  bound  to  the  plaintiff  in  twenty  pound  in  case  that  certain 
conditions  comprised  in  the  indenture  were  not  performed.    And  for 
this  twenty  pound  A.  brought  an  action  against  D.  only,  and  showed 
forth  the  indenture.  The  defendant  pleaded,  that  it  is  proved  by  the 
indenture  that  the  demise  by  indenture  was  made  to  D.  and  R., 
which  R.  is  in  full  life,  and  not  named  in  the  writ,  judgment  of  the 
writ    The  plaintiff  replied,  that  R.  did  never  seal  and  deliver  the 
indenture,  and  so  his  writ  was  good  against  D.  sole.     And  there  the 
counsel  of  the  plaintiff  took  a  diversity  between  a  rent  reserved 
which  is  parcel  of  the  lease,  and  the  land  charged  therewith,  and  a 
sum  in  gross,  as  here  the  twenty  pound  is  ;  for  as  to  the  rent  they 
agreed  that  by  the  agreement  of  R.  to  the  lease,  he  was  bound  to  pay 
it ;  but  for  the  twenty  pound  that  is  a  sum  in  gross,  and  collateral  to 
the  lease,  and  not  annexed  to  the  land,  and  groweth  due  only  by  the 
deed,  and  therefore  R.  said  he  was  not  chargeable  therewith,  for  that 
he  had  sealed  and  delivered  the  deed.     But,  inasmuch  as  he  had 
agreed  to  the  lease  which  was  made  by  indenture,  he  was  chargeable 
by  the  indenture  for  the  same  sum  in  gross  ;  and,  for  that  R.  was  not 
named  in  the  writ,  it  was  adjudged  that  the  writ  did  abate. 

(1)  So  where  three  were  enfeoffed  by  deed,  and  there  were  several  covenants  in  the  deed 
<*  the  part  of  the  feoffees,  and  only  two  sealed  the  deed,  yet,  because  the  third  entered  and 
agreed  to  the  estate  conveyed  by  the  deed,  he  was  bound  in  a  writ  of  covenant  by  the  seal- 
tag  of  his  companions.    2  Roll.  Rep.  63. — In  38  Ed.  3.  p.  9.  it  is  said,  that  if  land  is  leased 

^  lo  two  for  years,  and  only  one  puts  his  seal,  but  the  other  agrees  to  the  lease,  and  enters, 
aad  takes  the  profits  with  him,  he  shall  be  charged  to  pay  the  rent  though  he  has  not  put 
ais  seal  to  the  deed ;  but  if  there  is  a  condition  comprised  in  the  deed  which  is  not  parcel 
•f  the  lease,  but  a  condition  in  gross,  if  he  does  not  put  his  seal  to  the  deed,  though  he  is 
a  party  to  the  lease,  he  is  not  party  to  the  condition.— [Butler,  Note  141.] 

(2)  Id  Salter  v.  Kidglyy  Carth.  76.  Lord  Chief  Justice  Holt  held,  that  a  party  to  a  deed 
cannot  covenant  with  one  who  is  no  party  to  it ;  but  that  one  who  is  no  party  to  a  deed  may 
wernmt  with  one  who  is  party,  and  oblige  himself  by  sealing  of  the  deed. — [Butler,  Note 
142.] 
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(232) • 
25  b. 

2.  Circum- 
stances requi- 
site to  a  good 
deed. 

(A)  Bract,  lib. 
2.  fol.  33,  &c. 
and  lib.  6.  fol. 
396.  Brit.  fol. 
34.65,66.101. 
Fleta,  lib.  3. 
cap.  14.  &  lib. 
6.  cap.  3,  4, 5, 
6.  CI  Co.  b! 
Ante,  229  a. 
2Rol.Abr. 
210  (5  Co.  74. 
76.) 

(i)  4  E.  2. 
Finea,  116. 
WE.  2.  Ley 
79.    4E.2. 
Ley  78.  27  H. 
6.10.  27H.a 
23.   F.N.B. 
1221.    (6  Co. 
1&> 


OF  ALIENATION  BY  DEED. 


Booftn. 


*This  word  (deed)  in  the  understanding  of  the  common  law  is  an 
instrument  written  in  parchment  or  paper,  (A)  whereunto  ten  things 
are  necessarily  incident :  viz.  First,  writing.  Secondly,  in  parch- 
ment or  paper.  Thirdly,  a  person  able  to  contract  Fourthly,  by 
a  sufficient  name.  Fifthly,  a  person  able  to  be  contracted  with. 
Sixthly,  by  a  sufficient  name.  Seventhly,  a  thing  to  be  contracted 
for.  Eighthly,  apt  words  required  by  law.  Ninthly,  sealing.  And 
tenthly,  delivery.  A  deed  cannot  be  written  upon  wood,  leather, 
cloth,  or  the  like,  but  only  upon  parchment  or  paper,  for  the  writing 
upon  them  can  be  least  vitiated,  altered,  or  corrupted. 

If  a  deed  («)  be  alleged  in  count  or  plea,  regularly  it  must  be 
showed  to  the  court  (12),  to  the  end  the  court  may  judge  whether 
there  be  apt  words  to  make  it  a  good  contract  according  to  the  rule 
of  law,  whereof  more  shall  be  said  in  the  Chapter  of  Conditions. 
But  if  non  est  factum  be  pleaded  (13),  because  thereby  the  sealing, 
delivery,  or  other  matter  of  fact  is  denied,  it  shall  be  tried  by  the 
country. 


il2)  "  Where  a  deed  ought  to  he  shoxon. 
.  12  H.  7.  12.    9  H.  7.  15.    9  E.  4.  53. 

4  H.  7.  10.  14  H.  8.  18.  18  H.  8.  9. 
F.  N.  B.  210.  E.  in  formedon.  Dr.  Ley- 
field's  case\  10  Rep.  Where  a  thing  cannot 
pass  without  deed  in  re9pect  of  the  nature  of 
the  things,  as' herbage,  common  in  gross, 
&c.  one  ought  to  show  deed.  So  in  respect 
of  the  quality  of  the  lessor,  as  count  or  plea 
of  demise  of  abbot  with  consent  of  convent, 
T.  36  Eliz.  Goffe  and  Thurston,  mayor  and 
commonalty,  P.  5  Jac.  B.  R.  Garnons  and 
Kenton,  roaster  and  fellows  of  a  college,  P. 
9  Jac.  Lord  Norria's  case,  B.  R.  But  yet 
count  in  ejectment  of  demise  by  husband  and 
wife  is  good  without  showing  deed,  though 
wife  cannot  demise  without  deed,  as  it  seems. 
Dy.  91.  when  one  declares  on  a  deed,  where 
it  is  not  necessary.  Count  in  ejeetione  firmse 
on  demise  per  scriptum  indentatum  without 
showing,  and  yet  good.  M.  42,  43  El.  B.  R. 
Hall  and  Mather ;  and  it  seems  that  defend- 
ant shall  not  have  oyer.  Count  in  debt  for 
rent  on  demise  of  the  reversion  in  scriptis  hie 
in  curia  prolatis,  yet  the  other  shall  not  have 
oyer  of  the  testament.  ,1651  Fitton's  case. 
A.  covenants  with  B.  to  stand  seised  to  the 
use  of  C.  his  son:  the  son  may  plead  this 
deed  without  showing  it,  because  the  estate 
is  executed  by  the  statute.  H.  11  Car.  B.  R. 
Crook,  n.  12.     Stockman  and  Hampton,  M. 

5  Jac.  C.  B.  So  it  seems,  if  it  was  with 
the  party  himself.  M.  6  Jac.  C.  B.  Debt 
on  obligation  by  commissioners  of  bankrupt 
good  without  showing  deed.  H.  6  Car.  B. 
R.  Crook,  n.  5.  Gay  and  Fielder."  Hal. 
MSS.  See  further  on  showing  of  deeds  and 
oyer  in  Com.  Dig.  Pleader,  O.  P.  Wils.  vol. 
1.  part  1.  page  121.  vol.  2.  page  1.  and 
Sheph.  Touch.  73.  but  most  fully  in  Vin. 
Abr.  Fails,  M.  a.  to  M.  a.  32.— [Hargr. 
n.  6.  35  b.  (220).] 


[See  232  a.  ant.  p.  112.  n.  (i  3).  1  Sehr. 
N.  P.  4th  ed.  475  n.]— [Ed.] 

(13)    "  Where  to  plead  non  est  factum. 
Dy.  112.     In  case  of  sigillum  avulsum  before 
issue,  one  may  plead  non  est  factum,    7  H. 
6.  18.    If  a  deed  be  suspicious  by  rasure  or 
avulsion  of  seal,  the  party  on  oyer  of  deed 
may  demur,  and  put  it  into  the  judgment  of 
the  court,  or  plead  non  est  factum.   T.  40  El. 
B.  R.  Rot.  202.     Obligation  with  condition 
to  save  harmless   against  Tracey  with  a 
blank :  a  stranger  after  delivery  fills  up  the 
blank  with  christian  name  by  consent  of  the 
obligor;  yet  adjudged  to  avoid  the  deed,  be- 
cause material.     But  if  the  addition  is  not 
material,  as  the  addition  of  a  county,  and  it 
be  by  a  stranger,  it  doth  not  avoid  the  deed, 
though  if  by  the  party  himself  it  doth  avoid 
it.    Vid.  H.  43  Eliz.  Cam.  Scacc.  the  case 
of  Fox  and  Markham.    Vid.  Noy,  fol.  112. 
n.  487.     A.  B.  and  C.  are  bound  jointly  and 
severally :  the  seal  of  A.  is  torn  off;  in  debt 
against  B.  he  may  plead  non  est  factum.  But 
if  A.  B.  and  C.  covenant  severally,  and  the 
seal  of  A.  is  torn  off,  it  will  not  avoid  against 
the  others.  5  Rep.  23.    Vide  where  by  rasure 
of  the  deed  the  interest  is  lost.    Where  a  thing 
may  pass  without  deed,  as  in  case  of  feoff- 
ment or  lease,  though  the  deed  be  rased,  the 
interest  continues.    H.  10  Car.  B.  R.  Crook, 
n.  8.  Miller  and  Manwaring.     But  if  lease 
by  abbot  and  convent  be  interlined  by  lessee, 
the  interest  is  destroyed.    H.  9  Eliz.  rot. 
1056  Bendl.  Arden  and  Michell."  Hal  MSS. 
— See  further  as  to  pleading  non  est  factum 
to  a  deed.    Sheph.  Touchst.  74.  and  Vin. 
Abr.  Faits,  N.  a.  and  as  to  rasure  and  altera- 
tion of  deeds  and  breaking  off  seals,  Sheph. 
Touchst.  68,  69.     Vin.  Faits,  T.  to  Z.*  and 
Com.  Dig.  Fait,  F.— [Hargr.  n.  7.  35   b. 
(221).] 

[And  see  1  Selw.  N.  P.  517.]— [E<L] 
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*And  here  it  is  to  be  understood,  that  it  ought  to  be  in  parchment  (233)* 
or  in  paper.  For  if  a  writing  be  made  upon  a  piece  of  wood,  or  229  a. 
upon  a  piece  of  linen,  or  in  the  bark  of  a  tree,  or  on  a  stone,  or  the  parchment* 
like,  &c.  and  the  same  be  sealed  or  delivered,  yet  it  is  no  deed,  for  a  (IS^a;  t». 
deed  must  be  written  (h)  ^either  in  parchment  or  paper,  as  before  L^^f'f; 
is  said,  for  the  writing  upon  these  is  least  subject  to  alteration  or  Fines,  lie* 
corruption  (i).  2R.2.  niu4. 

r  27  H.  6.9. 

*  F.  N.  B.1221. 

The  sealing  of  charters  and  deeds  is  much  more  ancient  than  gR°i«Abr. 
someoutof  error  haye  imagined  (14);  for  the  charter  of  king  Edwin,       7a. 
brother  of  king  Edgar,  bearing  date  anno  Domini  956,  made  of  the    SeQlinS' 
land  called  Jecklea,  in  the  Isle  of  Ely,  was  not  only  sealed  with  his 
own  seal  (which  *appeareth  by  these  words,  ego  Edwinus  gratia     (234)* 
Dei   totius    Britannicse   telluris    rex   mexim    donum  prdprio 
rigillo  confirmavi),  but  also  the  bishop  of  Winchester  put  to  his 
seal,  ego  JElfwinus,  Winton,  ecciesiae  divinus  speculator,  pro- 
prium  sigillum  impressi.     And  the  charter  of  kingOffa,  whereby 
he  give  the  Peter  pence,  doth  yet  remain  under  seal.     But  no  king 
of  England  before  or  since  the  Conquest  sealed  with  any  seal  of 
arms  before  king  R.  1.,  but  the  seal  was  the  king  sitting  in  a  chair 
on  the  one  side  of  the  seal,  and  on  horseback  on  the  other  side,  in 
divers  forms.     And  king  R.  1.  sealed  with  a  seal  of  two  lions,  for 
the  Conqueror  of  England  bare  two  lions.     And  king  John,  in  the         • 
right  of  Aquitaine  (the  duke  whereof  bare  one  lion),  was  the  first 
that  bare  three  lions,  and  made  his  seal  accordingly,  and  all  the 
kings  since  have  followed  him.     And  king  E.  3.  in  anno  13  of  his 
reign,  did  quarter  the  arms  of  France  with  his  three  lions,  and  took 
upon  him  the  title  of  king  of  France,  and  all  his  successors  have 
followed  him  therein  (k). 

(14)  See  further  as  to  the  antiquity  of    Nichols.  Engl.  Histor.  Libr.  2d  ed.  241.— 
sealiogdeeds,  in  Seld.  Jan.  Angl.  b.  2.  c.  2.     [Hargr.  n.  4.  7  a.] 
Mad.  Form.  Anglic.  Dissert    p.  27.  and 

(h)  Or  printed,  for  it  may  be  in  any  language  or  character.    2  Bl.  Com.  297. — [Ed.] 

(1)  Wood  or  stone  may  be  more  durable,  and  linen  less  liable  to  erasures,  but  writing  on 
paper  or  parchment  unites  in  itself  more  perfectly  than  any  other  way,  both  those  desir- 
able qualities,  for  there  is  nothing  else  so  durable,  and  at  the  same  time  so  little  liable  to 
alterations ;  nothing  so  secure  from  alteration,  that  is  at  the  same  time  so  durable.  2  Bl. 
Com.  297. 

All  the  matter  and  forma  of  a  deed  must  be  written  before  the  sealing  and  delivery  of  it. 
For,  if  a  man  seals  and  delivers  an  empty  piece  of  parchment  or  paper,  though  he,  at  the 
same  time,  gives  directions  that  an  agreement  shall  be  written  above,  which  is  accordingly 
done,  yet  it  will  be  void  as  a  deed.  Sheph.  Touch.  54.  Perk.  s.  118.  But  an  alteration, 
erasure,  or  interlineation,  made  in  any  part  of  the  deed  before  it  is  delivered,  will  not  hurt 
the  deed ;  though  in  such  cases  it  is  right  to  mention  it  in  the  attestation.  Sheph.  Touch. 
55.    Paget  v.  Paget,  2  Cha.  Rep.  187. 

A  deed  must  have  the  regular  stamps  imposed  on  it  by  the  several  statutes  for  that  pur- 
pose, otherwise  it  cannot  be  given  in  evidence.  2  Bl.  Com.  297.  .  Fearne's  Post.  Works, 
ill.  A  deed  also  must  be  read  whenever  any  of  the  parties  require  it;  if  not,  the  deed  will 
b«  void  as  to  the  party  requiring  it  to  be  read.  If  a  person  can,  he  should  read  it  himself; 
and  if  he  be  blind  or  illiterate,  some  other  should  read  it  for  him.  If  it  be  read  falsely,  it 
will  be  void ;  at  least  for  so  much  as  was  misread ;  unless  it  be  agreed  by  collusion  that 
the  deed  should  be  read  falsely,  on  purpose  to  make  it  void  :  for,  in  such  case,  it  will  bind 
the  fraudulent  party.    Manser1  a  case,  2  Co.  3.     Thowroughgood'a  case,  Id.  9.    4  Cm.  Dig 

(1)  See  ant.  vol.  1.  p.  69.  n.  (c). — Sealing  and  delivery  are  essential  to  a  deed ;  which, 
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36  a.  If  a  man  deliver  a  writing  sealed,  to  the  party  to  whom  it  is 

Delivery,  made,  as  an  escrow  to  be  his  deed  upon  certain  conditions,  &c.  this 
SmdMue*  is  an  absolute'  delivery  of  the  deed,  being  made  to  the  party  himself; 
iota' party*  f°r  the  delivery  is  sufficient  without  speaking  of  any  words  (other- 
•bSoiuu  d^11  w*se  a  man  tnat  *s  mute  C0UW  n°t  deliver  a  deed),  and  tradition  is 
livery:  only  requisite,  and  then  when  *the  words  are  contrary  to  the  act 
26.  9Co.i3T.  which  is  the  delivery,  the  words  areof  none  effect,  non  quod  dictum, 
Cro. Ja°m.85.)  sed  quod /actum  est,  inspicitur.  And  hereof  though  there  hatli 
T^S'if'a11*  been  W  variety  °f  opinions,  yet  is  the  law  now  settled  agreeable  to 
Dyer  95.  a  judgments  in  former  times,  and  so  was  it  resolved  by  the  whole 
Hob.2*£'Dy.'  court  of  common  pleas  (15).  But  it  may  be  delivered  to  a  stranger, 
^.b'i&4Cro.'  as  an  escrow  (l),  &c.  because  the  bare  act  of  delivery  to  him  without 
n&rmSsr.  wor^s  worketh  nothing  (16).  And  this  is  the  ancient  diversity  (/) 
SSto.nu'%!)  *n  our  ^00^s» tne  record  whereof  I  have  seen  agreeable  with  the 
(235)*     reason  of  our  old  books  (17).     And  as  a  deed  may  be  delivered  to 

(15)  In  Mo.  697,  there  is  an  opinion  of  deed,  it  is  their  deed  immediately;  but  if  at 
some  judges  in  39  Eliz.  to  the  contrary ;  but  the  same  time  they  make  letter  of  attorney 
the  authorities  since  are  with  Lord  Coke,  to  deliver  it,  this  is  not  their  deed  till  de- 
See  ace.  Mo.  642.  Nov,  6.  Hob.  246.  livery.  T.  21  Jac*  B.  R.  rot.  662.  Hay- 
9  Co.  137.  Sty.  251.  6  Mod.  218^[Hargr.  ward  and  Pulcker."  Hal.  MSS.  As  to  the 
d.  3.  36  a.]  former  point,  see  ace.  Dav.  44.    2  Leon.  97. 

(16)  See  Dy.  167  b. — [Harp.  n.  4.  35  a.]  and  Cro.  Eliz.  167,  and  as  to  the  latter  point 

(17)  "  Nota,  if  dean  and  chapter  seal  a  the  case  cited  by  Lord  Hale  in  W.  Jo.  170. 

if  delivered,  may  be  a  good  deed,  whether  signed  or  not  But  if  it  is  to  be  executed  under 
a  power,  with  signature  and  sealing,  both  are  required.  Wright  v.  JVakeJord,  17  Ves.  459. 
And  in  most  cases  signing  is  necessary ;  for  it  is  enacted  by  the  statute  of  frauds  and  per- 
,  juries,  29  Cha.  2.  c.  3.  that  all  leases,  estates,  interests  of  freehold  or  terms  for  years,  or 
any  uncertain  interests  in  or  out  of  lands  or  tenements,  not  put  in  writing  and  signed  by  the 
parties  making  them,  or  their  agents  authorized  by  writing,  shall  have  no  greater  effect 
than  as  estates  at  will ;  except  leases  not  exceeding  three  years  from  the  making  thereof, 
whereupon  the  rent  reserved  shall  be  two-thirds  at  least  of  the  full  improved  value  of  the 
thing  demised :  and  no  such  estates  or  uncertain  interests,  not  being  copyhold,  &c.  shall 
be  assigned,  granted,  or  surrendered,  unless  by  deed  or  note  in  writing,  signed  as  aforesaid, 
or  by  act  and  operation  in  law.  «■ 

If  another  person  seals  the  deed,  yet,  if  the  party  delivers  it,  he  thereby  adopts  the  seal- 
ing, and,  by  a  parity  of  reason,  the  signing  also,  and  makes  them  both  his  own.  Perk. 
8.  130.  2  Bl.  Com.  307.  And  if  the  party  seal  the  deed  with  any  seal  besides  his  own, 
or  with  a  stick,  or  any  such  like  thin?  which  does  make  a  print,  it  is  good.  And,  though 
it  be  a  corporation  that  makes  the  deed,  yet  they  may  seal  with  any  other  seal  besides 
their  common  seal.  And  if  there  be  twenty  to  seal  one  deed,  and  they  ajl  seal  upon  one 
piece  of  wax  and  with  one  seal,  yet  if  they  make  distinct  and  several  prints,  this  is  a  suffi- 
cient sealing,  and  the  deed  is  good  enough.    Sheph.  Touch.  57. 

A  person  may  appoint  another  to  be  his  attorney  to  execute  a  deed  for  him.  But,  in 
such  case,  it  must  be  executed  in  the  name  of  the  principal.    FrorUin  v.  Small,  Stra.  705. 

— i*y 

(l)  In  the  delivery  of  a  deed  as  an  escrow,  two  things  must  be  attended  to.— 1st.  That 
the  form  of  words  used  in  the  delivery  of  the  deed,  as  an  escrow,  be  apt  and  proper:— As 
*«  I  deliver  this  to  you  as  an  escrow  to  deliver  to  the  party  as  my  deed,  upon  condition  that 
he  deliver  to  you  the  sum  of  20/.  for  me,"  &c.  And  2dly.  That  the  deed  be  delivered  to  a 
stranger,  and  not  to  the  party  himself,  to  whom  it  is  made.  Sheph.  Touch.  58.  9  Co. 
137  a.  Where  a  deed  is  delivered  as  an  escrow,  it  is  of  no  force  till  the  condition  is  per- 
formed ;  and,  though  the  party  to  whom  it  is  made  should  get  it  into  his  possession  before 
the  performance  of  the  condition,  he  can  derive  no  benefit  from  it.  But  if  either  of  the  par- 
ties should  die  before  performance  of  the  condition,  and  afterwards  the  condition  is  per- 
formed, the  deed  is  good,  and  will  take  effect  from  the  first  delivery :  for  there  was  traditio 
inehoata  in  the  life-time  of  the  parties;  etpaatea  conaummatio  exist  ens,  by  the  performance  of* 
the  condition.    Sheph.  Touch.  59.— [Ed.] 
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the  party  without  wbrds,  so  may  a  deed  be  delivered  bywords  £).Tr-43 
without  any  act  of  delivery  (18),  as  if  the  writing  sealed  lieth  upon  Hawkey* 
the  table,  and  the  feoffor  or  obligor  saith  to  the  feoffee  or  obligee,  Jh^JbXSE 
Go,  and  take  up  the  said  writing,  it  is  sufficient  for  you,  or  it  will  ^ihJcJln?" 
serve  the  turn  ;  or,  Take  it  as  my  deed,  or  the  like  words,  it  is  a  monpiaoe. 

ic   •      *  j   l-  /m\  /     \  (5 Co.  119  b.) 

sumcient  delivery  (19)  (m).  Secu^ifmade 

to  a  stranger. 

(013H.a    19H.aa    4E.aia  13H.4.a   (3Co.26b.   lbeon.  140.   2  Rol.  Abr. 24.) 
Delivery  may  be  made  without  words ;  or  by  words  without  an  act  of  delivery. 

(n)  Note,  that  purchasers  of  lands,  tenements,  leases,  and  heredita-       3  b. 
ments,  for  good  and  valuable  consideration,  shall  avoid  all  former  Sonf^01** 

and  Palm.  504.  according  to  which  the  court  122.    Dy.  ed.  1688.  fo.  192  b.  in  marg— 

was  divided  in  opinion— [Hargr.  n.  5.  36  a.  [Hargr.  n.  6.  36  a.  (223).] 

(222).]  (19)  "  T.  3  Eliz.  Gibson  v.  Tenant,  Beadl. 

[See  ante,  vol.  1.  p.  185.  n.  (c).]— [Ed.]      n.  140."    Hal.   MSS See  S.   C.  in  N. 

(18)  "The  obligor  seals  obligation,  and  Bendl.  92.  and  Dy.  192.    See  farther  as  to 

throws  it  upon  the  table  without  other  cir-  the  delivery  of  deeds,  Shep.  Touchst    57. 

cumstances;  this  is  not  a  delivery.    But  if  Com.  Dig.  Fait,  A.  3.    Vin.  Abr.  Fait*,  I. 

be  throws  it  towards  the  obligee,  or  if  the  and  K. — [Hargr.  n.  7.  36  a.] 

obligee  immediately  takes  it,  and  the  obligor  [That  circumstance  alone  without  an  actual 

•ays  nothing,  it  is  a  delivery.    M.  29.  and  delivery,  may  be  equivalent,  and  amount  to  a 

30.  Eliz.  Rot.  636.  Staunton  and  Chamber*."  delivery,  see  Goodright  v.  Straphan,  1  Cowp. 

Hal.  MSS— See  S.  C.  in  Ow.  95.  Cro.  Eliz.  204.]— [Ed.] 

(m)  A  deed  may  be  delivered  to  the  party  himself  to  whom  it  is  made,  or  to  any  other 
person,  by  sufficient  authority  from  him ;  or  it  may  be  delivered  to  any  stranger,  for,  and 
on  behalf,  and  to  the  use  of  him  to  whom  it  is  made,  without  authority.  But  if  it  be 
delivered  to  a  stranger,  without  any  such  declaration  (unless  it  be  in  case  of  a  delivery  as 
an  escrow),  it  seems  it  will  not  be  a  sufficient  delivery.    Shep.  Touch.  57. 

A  deed  cannot  be  delivered  twice :  for  if  the  first  delivery  has  any  effect,  the  second  will 
be  void.  Thus  if  an  infant,  or  a  person  under  duress  of  imprisonment,  delivers  a  deed  (in 
which  case  the  deed  is  not  void,  but  only  voidable),  and  after,  the  infant  being  of  full  age, 
or  the  person  who  was  under  duress  being  at  large,  do  deliver  the  deed  again,  such  second  ' 
delivery  is  void.  But  where  a  feme  covert  seals  and  delivers  a  deed,  and  after  her 
husband's  death  delivers  it  again,  the  second  delivery  is  good,  because  the  first  was  void. 
Sheph.  Touch.  60.  Goodright  v.  Straphan,  1  Cowp.  201.  Ant.  p.  219.  n.  (r).  In  the 
case  of  the  king's  letters  patent,  or  of  grants  under  the  seal  of  the  dutchy  of  Lancaster, 
the  seal  is  matter  of  record,  and  therefore  the  deed  needs  no  delivery.  And  the  deeds  of  a 
corporation  to  which  their  seal  is  affixed,  need  not  in  general  be  delivered.  Willi*  v.  Jermin, 
Cro.  Eliz.  167.  #  4  Cru.  Dig.  31—  [Ed.] 

(h)  By  the  common  law,  it  is  not  absolutely  necessary  that  any  consideration  should  be 
expressed :  for,  although  a  verbal  contract  is  not  binding  without  a  consideration,  because 
words  often  pass  from  men  lightly  and  inconsiderately,  which  may  justify  a  suspicion  of 
imprudence,  and  even  of  fraud ;  yet  where  an  agreement  is  made  by  deed,  which  must 
necessarily  be  attended  with  more  thought  and  deliberation,  all  suspicion  of  surprise  or 
deceit  is  excluded  :  and  therefore  every  deed  in  itself  imports  a  consideration,  though  it  be 
only  the  will  of  the  maker,  and  therefore  shall  never  be  said  to  be  nudum  pactum.  Plowd. 
308.    3  Bur.  1637. 

There  are  two  kinds  of  considerations,  civil  and  moral.  The  first,  which  is  usually  called 
a  valuable  consideration,  is  money,  or  any  other  thing  that  bears  a  known  value.  Marriage, 
also,  forms  a  valuable  consideration.  The  second,  which  is  called  a  good  consideration, 
arise8  from  an  implied  obligation,  such  as  that  which  subsists  between  a  parent  and  child ; 
for  children  are  considered,  in  equity,  as  creditors  claiming  a  debt,  fpunded  upon  the  moral 
obligation  of  the  parent  to  provide  for  his  child.  The  love  and  affection  which  a  man  is 
naturally  supposed  to  bear  to  his  brothers  and  sisters,  nephews  and  nieces,  and  heirs  at  law, 
and  the  desire  of  preferring  his  name  and  family,  are  also  held  to  be  good  considerations. 
In  like  manner  the  payment  of  a  man's  debts  is  deemed  a  good  consideration ;  since  every 
man  is  under  a  moral  obligation  of  satisfying  his  lawful  creditors.  Fonbl.  Eq.'b.  1.  c.  5. 
•.!— [Ed.)  *  * 
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Deeds  and  fraudulent  and  convinous  conveyances,  estates,  grants,  charges,  and 
ma/K^l  limitations  of  uses,  of  or  out  of  the  same,  (m)  by  a  statute  made 
•dmeaaeof  8\nce  Littteton  wrote  (20),  whereof  you  may  plainly  and  plentifully 
^r^fiv*  reac*  m  my  ^ePorts? to  which  I  will  add  this  case.  J.  C.  had  a  lease 
<m)27Eiiz.  of  certain  lands  for  sixty  years,  if  he  lived  so  long,  and  forged  a 
Sp!45.133Co'  ^ease  *°r  ninety  years  absolutety,  and  he  by  indenture  reciting  the 
go. 82,83,       forged  lease,  for  valuable  consideration, bargained  and  sold  the  forged 

X  wine's  case  ^        ^  ^ 

5Co.6o.  '  lease  and  all  his  interest  in  the  land  to  R.  G.  It  seemed  to  me  that 
S^6ci>.72.  R«  G.  was  no  purchaser  within  the  statute  of  27  Elizabeth,  for  he 
Ssl^n  Co.  contracted  not  for  the  true  and  lawful  interest,  for  that  was  not 
74.  p&Bch.  12  known  to  him,  for  then  perhaps  he  would  not  have  dealt  for  it,  and 
Jones, pi. and  the  visible  and  known  term  was  forged  ;  and  although  by  general 
Gwobham,  words  the  true  ^interest  passed,  notwithstanding  he  gave  no  valuable 
ibni'firraw  consideration  nor  contracted  for  it  And  of  this  opinion  were  all 
IS  ju'fe nce  tne  iU(*§es  m  Serjeants  Inn,  in  Fleet  Street  (o). 
*  (237)* 

(20)  For  cases  of  fraudulent  gifts  before    the  13  Eliz.  c.  5.  see  Dy.  294  b.  295  a.— 

[Hargr.  n.  9.  3  b.] 

(o)  The  deeds  and  conveyances  affected  by  the  statutes  of  13  Eliz.  c.  5,  and  27  Eliz.  c. 
4.  ^made  perpetual  by  30  Eliz.  c.  18.  s.  3.)  are,  1st.  Deeds  or  conveyances,  made  with  an 
express  intention  to  defraud  creditors  or  subsequent  purchasers.  2d.  Deeds  or  conveyances 
made  without  any  consideration,  usually  called  voluntary  conveyances.  3d.  Deeds  or  con- 
veyances made  for  good,  but  not  for  valuable  considerations,  such  as  deeds  made  to  provide 
for  a  man's  wife,  children,  or  relations.    4  Cru.  Dig.  373. 

1st.  With  respect  to  deeds  made  with  intent  to  defraud  creditors  and  purchasers,  they 
are  clearly  void,  whatever  i 
to  the  king.  Magdalen  C  ' 
case  on  this  subject,  the  1 
property,  without  exception  of  his  apparel,  or  any  thing  of  necessity.  2d.  The  donor  con- 
tinued in  possession.  Et  vid.  Rcid  v.  Blades,  5  Taunt.  212.  Dewey  v.  Bayntun  (Bart.), 
6  East,  257.  3d.  The  conveyance  was  made  in  secret.  4th.  There  was  a  trust  between 
the  parties.  Et  vid.  11  Co.  74  a.  Tarback  v.  Marbury,  2  Vern.  510.  Though  in  convey- 
ances of  land,  it  seems,  that,  where  the  consideration  is  future,  the  donor's  continuation  in 
possessions  not  fraudulent;  unless  it  be  expressly  proved  that  fraud  was  intended.  Stone 
v.  Grubbam,  1  Rol.  Rep.  3.  And  where  a  debtor  being  sued  by  a  creditor,  pending  the  suit 
and  before  execution,  being  insolvent,  executed  an  assignment  of  all  his  effects  to  trustees 
for  the  benefit  of  all  his  creditors,  under  which  possession  was  immediately  taken,  it  was 
held  that  the  assignment  was  not  fraudulent  within  the  13  Eliz.,  although  made  to  the  intent 
to  delay  the  plaintiff  of  his  execution.  Pickstock  v.  Lyster,  3  Maul.  &  S.  371.  Et  vid. 
Eatwick  v.  Coilland,  5  T.  R.  420.  Anst.  381.  Nunn  v.  JVtfsmore,  8  T.  R.  521.  Holdird 
v.  Jnderaon,  5  T.  R.  235.  Meux,  q.  t.  Howell,  4  East,  1.  With  respect  to  the  circum- 
stances from  which  an  intent  to  defraud  a  subsequent  purchaser  may  be  collected,  the  con- 
veyance to  such  purchaser  has  been  held  sufficient  to  show,  that  there  was  a  fraudulent 
intent  at  the  time  when  the  first  conveyance  was  made ;  and  will  therefore  invalidate  such 
first  conveyance,  as  to  the  subsequent  purchaser.  And  in  order  to  bring  a  case  within  the 
statute  27  Eliz.,  it  is  not  necessary  that  the  person  who  sells  the  land,  should  make  the 
former  cooveyance.  BurreWs  case,  6  Co.  72.  And  though  the  subsequent  purchaser  should 
have  notice  of  the  preceding  conveyance,  yet  he  will  be  allowed  to  invalidate  it  5  Co. 
60b.Cowp.711.  Doe&.Otleyv.  Manning,  9  East,  59.  Mil  v.The  Bishop  of  Exeter,  2  Taunt. 
69.  Et  vid.  Pulvertoft  v.  Pulvertoft,  18  Ves.  84.  Meicalfv.  Pulvtrtoft,  1  Ves.  &  B.  183, 
184.     Buckle  v.  Mitchell,  18  Ves.  100. 

2d.  With  respect  to  voluntary  conveyances,  there  is  a  difference,  says  Lord  Hardwicke, 
2  Ves.  101,  between  the  stat.  13  Eliz.  in  favour  of  creditors,  and  that  of  the  27  Eliz.  in 
favour  of  purchasers.  For,  on  the  27  Eliz.,  every  conveyance  made,  where  there  is  a  sub- 
sequent conveyance  for  a  valuable  consideration,  though  no  fraud  in  that  voluntary  convey- 
ance, nor  the  person  making  it  at  all '  indebted,  yet  the  determinations  are,  that  such  mere 
voluntary  conveyance  is  void  at  law,  by  the  subsequent  purchase  for  a  valuable  considera- 
tion.   But  the  difference  between  that  and  the  13  Eliz.  is  this:  if  there  is  a. voluntary 
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*(n)  In  ancient  time,  when  a  man  made  a  fraudulent  feoffment,  it    (238)* 
was  said,  quodpossuit  terram  Mam  hi  brigam;  *where  brigam     OJ?9)* 

conveyance  of  real  estate,  or  chattel  interest,  by  one  not  indebted  at  the  time,  though  he 
afterwards  becomes  indebted,  if  that  voluntary  conveyance  was  for  a  child,  and  no  particular 
evidence  or  badge  of  fraud  to  deceive  or  defraud  subsequeut  creditors,  that  will  be  good ; 
bat  if  any  mark  of  fraud,  collusion,  or  intent  to  deceive  subsequent  creditors  appears,  that 
will  make  it  void ;  otherwise  not,  but  it  will  stand,  though  he  afterwards  becomes  indebted. 
But  I  know  of  no  case,  on  the  13  Eliz.  says  his  lordship,  where  a  man,  indebted  at  the 
time,  makes  a  voluntary  conveyance  to  a  child  without  consideration,  and  dies  indebted, 
but  that  it  shall  be  considered  as  part  of  his  estate  for  the  benefit  of  his  creditors. 

3d.  With  respect  to  conveyances  made  for  good  considerations,  that  is,  in  favour  of  a 
wife,  children,  or  near  relations,  they  are  also  within  these  statutes,  and  are  considered  aa 
fraudulent  against  creditors  {Aphony  v.  Bodingham,  Cro.  Eliz.  350.)  and  subsequent  pur- 
chasers. Woodids  case,  cited  in  Cro.  Jac.  158.  Goodright  v.  Moses,  2  Bl.  Rep.  1019. 
Chapman  v.  Etntry,  Cowp.  279.  And  a  voluntary  settlement,  though  free  from  actual 
fraud,  and  meritorious,  as  a  provision  for  relations,  will  be  void  against  a  subsequent  pur- 
chaser for  valuable  consideration  with  notice,  whether  by  conveyance  or  articles.  Buckk 
v.  Mitchell,  18  Ves.  100.  Doe,  d.  Otley  v.  Manning,  9  East,  59.  And  in  such  cases  a  court 
of  equity  will  not  restrain  the  husband,  by  injunction,  from  selling ;  neither  can  the  pur- 
chase-money be  laid  hold  of  in  favour  of  claims  under  a  previous  settlement,  void  under 
the  stat.  27  Eliz.  as  being  voluntary.    18  Ves.  91. 

By  the/  5th  section  of  the  27  Eliz.  conveyances  with  power  of  revocation  are  declared 
void  as  against  a  subsequent  conveyance,  or  charge,  Stanaen  v.  Bullock,  3  Co.  89  b.  1  Sid. 
133;  and  it  seems  quite  immaterial  whether  the  settlement  itself  is  merely  voluntary,  or 
upon  valuable  consideration,  Sujjd.  Vend.  3d.  ed.  491.  Rob.  Conv.  637 :  but  where  a 
power  of  revocation  is  inserted  in  a  conveyance,  which  can  only  be  exercised  with  the 
consent  of  persons  who  are  not  under  the  control  of  the  settler,  such  conveyance  will  not 
be  considered  as  within  this  act.  Builer  v.  Waterhouse,  2  Jo.  94.  2  Show.  46.  Booth's 
Op.  1  Coll.  Jut.  426.  With  respect  to  the  persons  who  are  deemed  purchasers  under  the 
27  Eliz.,  they  must  be  purchasers  for  money,  or  other  valuable  consideration.  Twine's  coat, 
3  Co.  83  a.  Et  vid.  2  Atk.  601.  Upton  v.  Bossett,  Cro.  Eliz.  445.  Marriage  has  been 
held  to  be  a  sufficient  consideration.  Douglas  v.  Ward,  1  Ch.  Ca.  99 ;  but  a  conveyance 
to  a  man's  children,  or  to  his  wife  after  marriage,  by  way  of  jointure,  will  not  enable  them 
to  avoid  a  preceding  conveyance.  Upton  v.  Bassett,  supra.  A  mortgagee  is  a  purchaser 
within  the  stat.  27  Eliz. ;  as  also  a  lessee  at  a  rack-rent.  Chapman  v.  Emery,  supra. 
Goodright  v.  Moses,  supra.  But  where  the  price  is  very  inadequate,  or  there  are  other 
circumstances  indicating  a  fraudulent  collusion  between  the  purchaser  and  the  vendor,  to 
avoid  a  preceding  conveyance,  a  purchaser  will  not  be  entitled  to  the  benefit  of  this  statute. 
Doe  v.  Boutledge,  Cowp.  705.  Et  vid.  Metcalfe  v.  Pulvertoft,  1  Ves.  &  B.  183,  184.  The 
title  of  a  purchaser  for  a  valuable  consideration,  however,  cannot  be  defeated  by  a  prior 
voluntary  settlement  of  which  he  had  no  notice,  though  he  purchased  of  one  who  had 
obtained  a  conveyance  by  fraud,  but  of  which  fraud  he,  the  purchaser,  was  ignorant.  Doe, 
d.  BetheU  v.  Martyr,  1  N.  R.  332.  It  appears  from  the  case  above  mentioned  by  Lord  Coke, 
that  to  entitle  himself  to  the  benefit  of  the  stat. £7  Eliz.  the  party  must  be  a  purchaser  of 
an  existing  lawful  interest.    Sugd.  Law  of  Vend.  480. 

It  remains  only  to  observe  that  each  of  these  statutes  contains  a  proviso  in  favour  of  con- 
veyances made  upon  good  consideration  and  bona  fide.  Settlements  in  consideration  of  an 
intended  marriage  have  always  been  held  to  be  within  this  proviso,  as  being  made  for  a 
valuable  consideration.  Plowd.  58.  Kirk  v.  Clark,  Prec.  in  Ch.  275.  And  the  considera- 
tion of  marriage  extends  to  persons  not  directly  within  it,  viz.  to  brothers,  uncles,  and  other 
relations,  upon  the  marriage  of  a  son ;  as  being  within  the  contract  between  him  and  his 
father.  Pulvertoft  v.  Pulvertoft,  18  Yes.  92.  And  a  settlement,  executed  after  marriage, 
if  made  in  pursuance  of  a  bond  (Jason  v.'Jarvis,  1  Vern.  286),  or  other  agreement  before 
marriage,  Hylton  v.  Biscoe,  2  Ves.  308 ;  upon  payment  of  money  as  a  portion,  Stileman  v. 
jSshdown,  2  Atk.  279.  Jones  v.  March,  For.  63.  Wheeler  v.  Caryl,  Ambl.  121  ;  or  a  new 
additional  sum  of  money ;  or  even  upon  an  agreement  to  pay  money  provided  it  be  after- 
wards paid;  will  be  equally  valid,  both  at  law  and  equity,  against  creditors,  as  well  as 
purchasers.  Brown  v.  Jones,  1  Atk.  190.  Et  vid.  Exparic  Hall,  1  Ves.  &  B.  112.  And 
where  a  wife  joins  with  her  husband  in  destroying  the  settlement  made  on  her  marriage,  and 
a  new  settlement  is  made,  such  new  settlement  will  be  good,  though  a  better  provision  is 
made  for  the  wife  and  children  than  was  contained  in  the  original  settlement.  Scott  v.  Bell, 
vol.  II.  27 
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acoramwg«  doth  signify  wrangle,  contention,  or  intricacy,  for  fraud  is  the 

or  U8ur£'    mother  of  them  all.     (o)  And  on  the  other  *side,  purchases,  estates, 

SfTe-w      an(*  contr^cts,  may  be  avoided,  since;  Littleton  wrote,  by  certain 

U^gP-8,    acts  of  parliament  against  usury  above  ten  in  the  hundred,  in  such 

(240)* 

2  Lev.  70.    Brill  v.  Burnford,  Prec.  in  Ch.  113.  And  the  better  opinion,  as  well  upon  prin- 
ciple as  in  point  of  authority,  says  Mr.  Sugden  (in  his  excellent  work  on  the  Law  of 
Vendors,  2d.  edit.  p.  485),  seems  to  be,  th?»t  the  wife  joining  in  barring  her  dower,  for  the 
benefit  of  her  husband,  will  he  a  sufficient  consideration  for  a  settlement  on  her.    Lavender 
t.  Blaekstone,  2  Lev.  146.  Et  vid.  Evelyn  v.  Templar,  2  Bro.  C.  C.  148.  18  Ves.  87.  93. 
And  where  a  husband  after  marriage  conveyed  an  estate  to  trustees,  for  the*  separate  use  of 
his  wife,  the  covenants  by  the  trustees  to  indemnify  the  husband  against  the  debts.which  the 
wife  might  contract,  after  the  separation,  were  held  to  be  a  valuable  consideration,  and  that 
the  settlement  was  good  against  a  prior  creditor.     Stephens  v.  Olive,  2  Bro.  C.  C.  9.    King 
v.  Brewer,  Ibid.  93  n.     Sed  vid.  Lord  St.  John  v.  Lady  St.  John,  11  Ves.  526.    A  settle- 
ment, before  marriage,  even  of  moveable  effects  by  a  person  indebted  at  the  time  will  be 
good  against  creditors.     Cadogan  v.  Kennett,  Cowp.  432.  Et  vid.  Jarman  v.  Woollaton,  3  T. 
K.  618.    Haselinton  v.  Gill,  3  T.  R.  620,  n.    Nor  is  it  necessary  that  the  husband  should 
receive  a  portion  with  his  wife,  Browne  v.  Jones,  1  Atk.  190 ;  and  the  fact  of  her  knowing 
him  to  be  indebted  at  the  time  will  not  invalidate  the  transaction.    Wheeler  v.  Caryl,  Arnbw 
121.    Nairn  v.  Prowse,  6  Ves.  759.    And  if  real  estate  form  part  of  the  settlement,  and, 
after  the  marriage,  the  husband  build  on  the  land,  or  enfranchise  copyholds  included  in  the 
settlement,  yet  the  creditors  cannot  have  the  benefit  of  these  acts  by  way  of  charge  against 
the  wife.     Campion  v.  Cotton,  17  Ves.  271.    So  if  a  bond  is  given  on  marriage  and  receipt 
of  a  portion,  conditioned  to  pay  a  sum  beyond  the  marriage  portion,  in  case  of  death,  or 
insolvency,  such  bond  is  good,  so  far  as  relates  to  the  property  received  with  the  wife,  bat 
beyond  that  is  fraudulent  as  against  creditors,  Exparte  Meaghan,  1  Sch.  &  Lef.  179,  and 
Exparte  Murphy,  Ibid.  44 ;  overruling  what  is  said  by  Lord  Kenyon  in  Staines  v.  Plank,  8 
T.  R.  389.    And  a  settlement  by  a  widow,  on  her  children,  previous  to  her  second  marriage, 
with  herhu8band'8  consent,  has  been  held  good  against  a  subsequent  purchaser.    Newstead 
v.  Searles,  1  Atk.  265.    King  v.  Cotton,  2  P.  Wms.  674.    A  settlement  after  marriage,  in 
favour  of  a  wife  and  children,  by  a  person  not  indebted  at  the  time,  and  not  Joeing  a  trader, 
(St.  1  Jac.  1.  c.  15.  s.  5.     Lilly  v.  Osborn,  3  P.  Wms.  298.     Fryer  v.  Flood,  1  Bro.  C.  C. 
160),  is  good  against  subsequent  creditors.    Stephens  v.  Olive,  2  Bro.  C.  C.  9.    Montague 
T.  Lord  Sandwich,  cited  12  Ves.  148.  155.     Kidney  v.  Coussmaker,  12  Ves.  136 — 156.    And 
though  a  settlement  after  marriage  (and  a  marriage  in  Scotland  is  sufficient,  Exparte  Ball,  1 
Ves.  &  B.  1 12.),  is  fraudulent  against  such  persons  as  were  creditors  at  the  time  the  settlement 
was  made,  Middlecombe  v.  Marlowe,  2  Atk.  520.     White  v.  Sansom,  3  Atk.  413.    Kidney  v. 
Coussmaker,  12  Ves.  155 ;  yet  it  is  otherwise,  if  such  settlement  contain  a  provision  for 
debts,  George  v.  Milbank,  9  Ves.  104 ;  or  is  in  pursuance  of  articles  before  marriage,  Beau- 
mont v.  Thorpe,  1  Ves.  27 ;  or  if  the  husband  was  only  indebted  in  a  single  debt,  Lush  v. 
Wilkinson,  5  Ves.  387 ;  or  if  the  debt  be  secured  by  mortgage,  in  which  case  it  will  not 
effect  the  settlement,  Stephens  v.  Olive,  2  Bro.  C.  C.  30 ;  but  (with  these  exceptions)  if 
there  be  creditors  at  the  time  of  such  settlement,  and  the  settlement  is  on  that  account 
declared  fraudulent,  the  property  so  settled  becomes  part  of  the  assets,  and  all  subsequent 
creditors  are  let  in  to  partake  of  it.    Taylor  v.  Jones,  2  Atk.  600.   Et  vid.  Dundas  v.  Dutens, 
1  Ves.  jun.  196.  Montague  and  Ixxrd  Sandwich,  12  Ves.  156  n. ;  and  in  one  case  a  subsequent 
creditor  filed  what  is  called  a  fishing  bill,  in  order  to  prove  debts  antecedent  to  the  settle- 
ment, and  thus  establish  a  fund  for  the  payment  of  his  own  debt.     Lush  v.  Wilkinson, 
5  Ves.  384.  Et  vid.  Kidney  v.  Coussmaker,  12  Ves.  155. 

Lastly,  it  is  observable,  that  the  27  Eliz.  which  was  passed  in  favour  of  purchasers, 
only  affects  real  estate;  and  the  13  Eliz.,  which  affects  personal  estate,  is  in  favour  of 
creditors,  and  does  not  extend  to  the  case  of  a  purchaser.  Danbeny  v.  Cockburn,  1  Meriv. 
636.  And  both  these  statutes  only  avoid  voluntary  conveyances  as  against  creditors  and 
subsequent  purchasers ;  but  they  are  binding  on  the  party  making  the  same,  and  all  persons 
claiming  under  him.  1  Fonbl.  Eq.  b.  1.  c.  4.  s.  12.  Et  vid.  Curtis  v.  Price,  12  Ves.  103. 
Pulvertoft  v.  Pulvertoft,  18  Ves.  92.  WhaUty  v.  Wlialky,  1  Meriv.  436.  And  if  a  man 
makes  a  voluntary  conveyance  of  land,  and  the  alienee  sells  the  same  for  a  valuable  con- 
sideration, the  land  is  bound.  SagUtary  v.  Hyde,  2  Vern.  44.  Prodgers  v.  Langham^  1 
Sid.  133.  Doe  v.  Martyr,  1  N.  R.  332.  Par  v.  Eliason,  1  East,  92.  And  this  rule  has 
been  applied  to  persons  having  only  equitable  rights.  See  George  v.  Milbank,  9  Ves.  190. 
And  if  a  voluntary  grantee  gain  credit  by  the  conveyance  to  him,  and  a  person  is  induced 
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manner  and  form  as  by  those  acis  is  provided ;  which  statutes  are  ButtonJ5A1I- 
well  expounded  in  my  books  of  Reports,  which  may  be  read  there.  StTz.  cw. 
To  them  that  lend  money  my  caveat  is,  that  'neither  directly  nor  q£££l> 
indirectly,  by  art,  or  cunning  invention,  they  take  above  ten  (21)  *4a. 
in  the  hundred  ;  for  they  that  seek  by  sleight  to  creep  out  of  these  <&Co,w,> 
statutes,  will  deceive  themselves,  and  repent  in  the  end. 

There  have  been  eight  formal  or  orderly  parts  of  a  deed  of  feoff-       6  a* 
ment  (22);  viz.  1.  the  premises  of  the  deed  implied  by  Littleton  j^wl"* 
(sect  1.)  ;  2.  the  habendum,  whereof  Littleton  (sect  1,)  speaketh;  yld?*tect.« 
3.  the  tenendum,  mentioned  by  Littleton ;  4.  the  reddendum :  5.  J^j0'^?- 
the  clause  of warranty ;  6.  the  in  cujus  rei  testimonium,  compre-  STSrUi  <* 
hending  the  sealing;  7.  the  date  of  the  deed,  containing  the  day,  the  ne'uSib.a 
the. month,  the  year,  and  stile  of  the  king,  or  of  the  year  of  our  Sn/ioo,?oi.t" 
lord ;  (p)  lastly,  the  clause  of  hiis  testibus;  and  yet  all  those  parts  ^rao^iib^ 
were  contained  in  very  few  and  significant  words  (y),  hsecfuit  can-  38  k 6.33. 36. 
dida  illius  setaits  fides  et  simplicitas,  qusepauculis  lineis  omnia  wrou!S*eye'f 
fidei  firmamento  posuerunt.  SffadL*  ** 

Throgmor- 
ton's  case, 

The  office  of  the  premises  of  the  deed  is  two-fold ;  first,  rightly  to  ^Psf^m 
name  the  feoffor  and  the  feoffee  ;  and  secondly,  to  comprehend  the  in  sir  Amho- 
certainty  of  the  lands  or  tenements  to  be  cbnveyed  by  the  feoffment,  ^raom. 
either  by  express  words,  or  which  *may  by  reference  be  reduced  to  JaoLAtL IS 
a  certainty  :  for  certum  est  quod  cerium  reddi  potest  (p).     The  The  ' 
habendum  hath  also  two  parts,  viz.  first,  to  name  again  the  feoffee ;  mines, 
and  secondly,  to  limit  the  certainty  of  the  estate.  a^mhiL. 

(r)  If  in  the  premises  lands  be  letten,  or  a  rent  granted,  the  jJL8^^ 
general  intendment  is,  that  an  estate  for  life  passeth  ;  but  if  the  the  gjn*»i 
habendum  limit  the  same  for  years/  or  at  will,  the  habendum  £  the  pw?1 

mlses. 

(r)  PI.  Com. 

(21)  Since  Sir  Edward  Coke's  time,  the  more  than  6  per  cent.    It  is  impossible  in  the 

rate  of  interest  has  been  gradually  reduced  compass  of  a  note  to  cite  the  numerous  cases 

to  5  per  cent.    See  21  Ja.  1.  c.  17.  12  Cha.  on  the  statutes  of  Usury.    One  of  the  most 

2.  c.  13.  and  12  Ann.  st.  2.  c.  16.    But  a  remarkable  for  the  great  learning  and  variety 

greater  rate  of  interest  is  still  allowable  in  of  the  arguments  is  that  of  the  Earl  of  Cka- 

Ir eland  and  our  Plantations.    It  has  been  terfield  and  Janssen,  1  Atk.  301.  and  2  Ves. 

doubted  whether  the  12  Ann.  did  not  extend  325. — [Hargr.  n.  1.4  a.  (18).] 
to  money  lent  on  lands  in  Ireland  or  our        [See  ante,  p.  15.  n.  (p).] 
plantations,  where  the  mortgage  is  executed        (22)  See  the  observations  on  this  part  of 

in  Great  Britain :  but  the  14  Geo.  3.  c.  79,  the  Commentary  in  Mad.  Form.  Angl.  Dis- 

declares  all  such  securities  made  previously  sert.  p.  5.    See  also  on  the  subjects  of  an- 

to  that  act  to  be  valid,  notwithstanding  the  cient  deeds  and  charters,  the  whole  of  the 

12  Ann.  where  the  interest  is  not  more  than  same  Dissertation,  and  Nich.  Encrl.  Hist, 

the  established  rate  of  the  particular  place ;  Libr.  2d.  ed.  240.  Seld.  Jan.  Angl.  b.  2.  c.  2 

and  that  all  future  securities  of  a  like  kind  and  3,  to  which  may  be  added  Mabillon  de 

shall  also  be  valid,  where  the  interest  is  not  Re  Dlplomatica, — [Hargr.  n.  5.  6.  a.] 

to  marry  him  on  account  of  such  provision,  the  deed,  though  void  in  its  creation  as  to  pur- 
chasers, will,  on  the  marriage  being  solemnized,  no  longer  remain  voluntary,  but  will  be 
considered  as  made  upon  valuable  consideration.  Proagera  v.  Longkam,  supra.  Ed  vid. 
9  Ves.  193.    Brown  v.  Carter,  5  Ves.  862— [Ed.] 

(p)  The  premises  of  a  deed  contain  all  that  part  which  precedes  the  habendum,  that  is, 
the  date,  the  parties1  names  and  descriptions,  the  recital,  the  consideration  and  receipt 
thereof,  the  grant,  the  description  of  the  things  granted,  and  the  exception,  if  any.  4  Cm. 
Dig.  33—[2?dL] 
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inThrogmor-  doth  qualify  ttye  general  intendment  of  the  premises.     And  the 
Wkfffk.  reason  of  this  is,  for  that  it  is  a  maxim  in  law,  that  every  man's 
rSla*:*.)  grant  shall  be  taken  by  construction  of  law  most  forcible  against 
himself. 

182  b.  if  a  iease  be  made  (s)  to  two,  habendum  to  the  one  for  life,  the 
'  S2F?offin1£i  remainder  to  the  other  for  life,  this  doth  alter  the  general  intend- 
aoHa.la,uu  ment  of  the  premises  (23),  and  so  hath  it  been  oftentimes  resolved. 
tej-^fag;  And  so  it  is  if  a  lease  be  made  to  two,  habendum  the  one  moiety 
Rc'om." m  to  the  one,  and  the  other  moiety  to  the  other, the  habendum  doth 
Ante,  190  b.  make  them  tenants  in  common;  and  so  one  part  of  the  deed  doth 
•^'iiSEf'  explain  the  other,  and  no  repugnancy  between  them,  et  semper  ex- 
i<Wi->         prtssum  facit  cessare  taciturn  (24)  (q). 

6  a.  The  tenendum  at  this  day,  where  the  fee-simple  passeth,  *must 

T|tt'  be  of  the  chief  lords  of  the  fee  (r).     And  of  the  reddendum  more 

Beddeafam.  shall  be  said  in  his  proper  place,  in  the  Chapter  of  Rents  (s).     Of 

warramy.  the  clause  of  warranty  more  shall  be  said  in  the  Chapter  of  War- 

Britton,foi.  rantjes.     In  cujus  ret  testimonium  sigillum  meum  apposui  was 

^jSL  added,  for  the  seal  is  of  the  essential  part  of  the  deed.     The  date  of 

Whyancfent-  the  deed  many  times  antiquity  omitted ;  and  the  reasons  thereof 

7  °ml  was,  for  that  the  limitation  of  prescription,  or  time  of  memory,  did 

(83)  Ace.  Perk.  sect.  174.— [Hargr.  n.  2.  See  also  2  Co.  55  a.  and  b.  Ante,  180  b. 
183  b.]  (vol.  L  p.  728,  729.)  189  a.  (vol.  1.  p.  758, 

(24)  Ace.  sec.  298.  (ant.  vol.  1.  p.  772.)    759.)  post,  299  b — [Hargr.  n.  3.  183  b.] 

(q)  Wheie  the  habendum,  as  in  the  above  instances,  is  not  absolutely  inconsistent  with 
the  grant  in  the  premises,  it  will  qualify  the  grant ;  but  where  it  is  inconsistent  with  the 
grant  in  the  premises,  as  if  a  grant  be  made  to  A.  and  his  heirs,  habendum  to  him  for  his 
Vfe,  or  to  him  and  his  executors  for  years ;  the  grant  in  the  premises  will  prevail,  and  the 
habendum  be  rejected.  Sheph.  Touch.  98.  2  Prest.  Conv.  439,  440.  But  the  courts  will 
modify  in  construction  the  different  parts  of  the  assurance,  so  as  to  carry  the  intentions  of 
the  parties  into  effect,  as  far  as  that  can  be  done  consistently  with  the  rules  of  law.  And 
therefore  in  the  late  case  of  Spyve  v.  Topham,  where  there  was  a  grant  to  one  person  with 
an  habendum  to  another  person ;  the  court  decided,  that  in  construing  the  conveyance,  the 
grant  which  was  repugnant  to  the  habendum  should  be  rejected  as  surplusage,  and  the 
habendum  be  supported.  3  East,  115.  See  further,  with  regard  to  the  habendum,  Vin. 
Abr.  Grant,  L  K.  L.  and  M.  Prest.  Ess.  on  Abstr.  p.  98,  and  a  note  by  Mr.  Powell  in  his 
edition  of  Wood's  Conveyancing,  in  which  the  law,  with  regard  to  the  habendum,  is  con- 
cisely and  accurately  stated.— [.Brf.] 

(a)  The  tenendum  is  now  of  .very  little  use,  and  is  only  kept  in  by  custom.  It  was 
formerly  used  to  express  the  tenure  by  which  the  estate  granted  was  to  be  held ;  viz. 
tenendum  per  eermtium  military  in  burgagio,  in  libero  eocagio,  &c.  But,  all  these  being 
now  reduced  to  free  and  common  socage,  the  tenure  is  never  specified.  Before  the  statute 
of  Quia  emptares  18  Edw.  1.  it  was  also  sometimes  used,  to  denote  the  lord  of  whom  the 
land  should  be  held ;  but  that  statute  directing  all  future  purchasers  to  hold,  not  of  the 
w  immediate  grantor,  but  of  the  chief  lord  of  the  fee,  this  use  of  the  tenendum  has  been  also 
antiquated ;  though  for  a  long  time  after  we  find  it  mentioned  in  ancient  charters,  that  the 
tenements  shall  be  held  de  capitalibue  dominie  feodi,  Mad  ox.  Formul.  passim ;  but,  as  this 
expressed  nothing  more  than  the  statute  had  already  provided  for,  it  gradually  grew  out  of 

use.    2  Bl.  Com.  298,  299 [Ed.] 

(s)  The  following  circumstances  are  necessary  to  make  a  good  reservation.— IsL  It 
must  be  by  apt  words.  2d.  It  must  be  of  some  other  thing  issuing  or  coming  out  of 
the  thing  granted,  and  not  a  part  of  the  thing  itself,  nor  of  some  thing  issuing  out  of 
another  thing.  3d.  It  must  be  of  such  a  thing  whereunto  the  grantor  may  have  resort  to 
distrain.  4th.  It  must  be  made  to  one  of  the  grantors,  and  not  to  a  stranger  to  the  deed. 
Shep.  Touch.  80 [JEW.] 


Digitized  by  LjOOQIC 


CH.XXXIV.  OF  ALIENATION  BY  DEED.  197 

often  in  process  of  time  change ;  and  the  law  was  then  holden,  that 
a  deed  bearing  date  before  the  limited  time  of  prescription,  was  not 
pleadable  ;  and  therefore  they  made  their  deeds  without  date,  to  the 
end  they  might  allege  them,  within  the  timp  of  prescription  (t). 
And  the  date  of  the  deed  was  commonly  added  in  the  reign  of  E. 
2.  and  E.  3.  and  so  ever  since. 

And  sometime  antiquity  added  a  place,  as  Datum  apud  D.  which 
was  in  disadvantage  of  the  feoffee ;  for  being  in  general,  he  may 
allege  the  deed  to  be  made  where  he  will  (u).     And  lastly,  anti-  ciaujjofhifo 
quity  did  add  hiis  testibus  in  the  continent  of  the  deed  after  the     (243")* 
in  rei  cujus  testimonium,  written  with  the  same  hand  that  the 
deed  was,  which  witnesses  were  called,  the  deed  read,  and  then  ^m.  vStJ* 
their  names  entered.     (/)  And   this  is   called   charter-land ;  and  JJJJtS?  vw. 
accordingly  the  Saxons  called  it  dockland,  as  it  were  bookland  Jj"^^, 
(25) ;  which  clause  of  hiis  testibus  in  subject  deeds  continued  until  second  pan 
and  in  the  reign  of  H.  8.,  but  now  is  wholly  omitted.  une.,ca.3a" 

See  these* 

And  the  ancient  charters  of  the  king,  which  passed  away  any  ^StSSabu. 
franchise  or  revenue  of  any  estate  of  inheritance,  had  ever  this  clause  Myifccage. 
of  Am  testibus,  of  the  greatest  men  of  the  kingdom,  as  the  charters       "**" 
of  creation  of  nobility  yet  have  at  this  day.  When  hiis  testibus  was       7  a. 
omitted,  and  when  teste  me  ipso  came  into  the  king's  grants,  you       *"  ^ 
shall  read  in  the  Second  Part  of  the  Institutes  (26),  Magna  Charta,  Deed  maybe 
cap.  38.  I  have  termed  the  said  parts  of  the  deed  formal  or  orderly  without 
parts,  for  that  thev  be  not  of  the  essence  of  a  deed  of  feoffment;  J^jSLtSJ-5 
for  if  such  a  deed  be  without  premises,  habendum,  tenendum,  red-  JJS'^""^6, 
dendum,  clause  0/ warranty,  the  clause  of  in  cujus  ret  testimoni-  secti.  oiu- 
um,  the  date,  and  the  clause  of  hiis  testibus,  yet  the  deed  is  good.  Lp.  12.  Bract. 
(u)  For  if  a  man  by  deed  give  lands  to  another  and  to  his  heirs,  tuQ ufc?8" 
without  more  saying,  this  is  good,  if  he  put  his  seal  to  the  deed,  g^g-  £rlt* 

(25)  See  farther  as  to  bockland  and  folk-  Coke  seems  to  think,  that  the  clause  of  teste 

land.    Reliq.  Spelm.  12.  39.  and  Dalrymp.  me  ipso  was  first  introduced  into  the  king's 

Feud.  Prop.  9.    In  this  last  book  the  very  grants  in  the  time  of  Richard  the  Second; 

spirited  writer  attempts  a  new  distinction  but  Mr.  Mad  ox  dates  the  use  of  it  much 

between  the  two  kinds  of  land,  and  to  show  earlier,  and  rives  an  instance  in  the  reign  of 

that  bockland  or  thane  land  was  feudal,  and  Richard  the  First.    See  2  Inst.  77.  and  Mad. 


that  folk  or  reveland  was  allodial. — [Hargr.    Form.  Anglic.  Dissert,  p.  32. — Hargr.  n.  2. 
n.  6.  6  a.  (26).]  7  a.  (32).] 


(26)  In  the  Second  Institute,  Sir  Edward 

(t)  That  the  date  of  a  deed  is  not  conclusive  evidence  of  the  time  of  execution,  see 
Lord  Say  and  SeU?s  case,  10  Mod.  40.  Hall  v.  Cazenove,  4  East,  477 ;  and  that  a  deed  may 
be  dated  or  executed  on  a  Sunday  without  prejudice,  see  Drury  ▼.  Defontaine,  1  Taunt. 
131 ;  for  the  statute  29  Car.  2.  c.  7,  for  the  better  observance  of  the  Lord's  day,  applies  to 
process  and  proceedings  of  the  courts,  and  dealings  in  the  course  of  trade,  and  not  to  the 
private  transactions  of  individuals,  as  between  themselves  by  way  of  conveyance.  2  Prest, 
Conv.  362,  363.— [Ed.] 

(u)  It  is  not  absolutely  necessary,  that  a  deed  should  be  dated ;  for  if  a  deed  has  no 
date,  or  bears  an  impossible  date,  it  will  take  effect  from  the  time  of  its  delivery.  Cromwell 
v.  Grundsen,  2  Salk.  462.  If  two  deeds  bear  the  same  date,  and  manifestly  contain  but 
one  agreement,  that  deed  shall  be  presumed  to  have  been  first  executed,  which  will  best 
support  the  clear  intention  of  the  parties.     Taylor  v.  Horde,  1  Burr.  106. 

With  respect  to  the  parties  to  a  deed,  see  the  last  chapter;  as  to  the  description  of  the 
things  granted,  see  ant.  vol.  1.  p.  199,  et  seq. ;  and  as  to  the  clause  of  exception,  see  post, 
47  a.  143  a.  and  the  notes  there. — [Ed.] 
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or  although  deliver  it,  and  make  livery  accordingly,  (x)  So  it  is  if  A, 
b/iSmed  ?n  give  lands  to  have  and  to  hold  to  B.  and  his  heirs,  this  is  good, 
SumSn?^"  albeit  the  feoffee  is  not  named  in  the  (27)  premises.  And 
$MffmMof  yet  no  we^  advised  man  will  trust  to  such  deeds,  which  the 
t*»e  Law.  law  by  construction  maketh  *good,  ut  res  magis  valeat:  but  when 
vid.'oiant'u.  form  and  substance  concur,  then  is  the  deed  fair  and  absolutely 

lib.10.cap.12.   ^     i  ' 

Mirr.  ca.  1.      gOOd. 
fleet.  3.  and 
cap.3.(2Rol. 

fa'brofe*       *n  anc^en^  charters  of  feoffment  there  was  never  mention  made 

soa.)    *     "  of  the  delivery  of  the  deed,  or  any  livery  of  seisin  indorsed  ;  for 

(244)       certainly  the  witnesses  named  in  the  deed  were  witnesses  of  both : 

dSdfltavi     *11^  witnesses,  either  of  delivery  of  the  deed,  or  of  livery  of  seisin, 

an  indorse,    by  express  terms  was  but  of  later  times,  and  the  reason  was  in  re- 

d?iwery,o°r    spect  of  the  notoriety  of  the  feoffment    And  I  have  known  some 

•ejflin*riwpi-  ancient  deeds  of  feoffment,  having  livery  of  seisin  indorsed,  suspect* 

clou*.  ef^  an(j  afte,.  detected  of  forgery.    As  If  a  deed,  in  the  style  of  the 

king,  name  him  defensor  Jidei  before  13  H.  8.  or  supreme  head 

before  20  H.  8.,  at  which  time  he  was  first  acknowledged  supreme 

sir  a  cap.   head  by  the  clergy,  albeit  the  king  used  not  the  style  of  supreme 

head  in  his  charters,  &c.  till  22  H.  8.,  or  king  of  Ireland  before  33 

H.  8.,  at  which  time  he  assumed  the  title  of  king  of  Ireland  (28), 

being  before  that  called  lord  of  Ireland,  it  is  certainly  forged  ;  et 

sic  de  similibus. 

7  b.  Very  necessary  it  is  that  witnesses  should  be  under-written  or 

indorsed,  for  the  better  strengthening  of  deeds,  and  their  names  (if 

■inJncideni1  ^y  can  wr*te)  wr*tten  with  their  own  hands.    For  Livery  of  Seisin, 

toafeofflnem.  see  hereafter,  sect.  59.,  and  for  Deeds,  sect  66.9  and  of  Conditional 

Vid.  sect.  w.  Doofi^  see  our  author  in  his  Chapter  of  Conditions. 


(245)*  CHAP.  XXXV.* 

365  a. 

Definition  of 

warranty.  OP   WARRANTY. 

Bract,  lib.  2. 

Ibl.  37.  Lib.  5. 

S&^aniii.  ^  warranty  is  a  covenant  real  annexed  to  lands  or  tenements, 
Wb.  a.  cap.  i,  whereby  a  man  and  his  heirs  are  bound  to  warrant  the  same ;  and, 
cap.  2,  a "  *  either  upon  voucher,  or  by  judgment  in  a  writ  of  warrantia  cartas, 
Briiton^wpt  t0  yield  other  lands  and  tenements  (which  in  old  books  is  called  in 

(27)  The  cases  in  3  Leon.  33,  and  2  Ro.  fied  to  the  chancellor,  that  a  lease  was  good 

Abr.  &&.  pi.  13,  are  contra.    That  in  Cro.  in  law,  though  the  lessee  was  named  in  the 

Eliz.  902  and  917.  also  seems  contra  on  the  habendum  only;  and  the  case  in  Allen,  41, 

first  reading ;  though,  on  examination,  the  is  also  with  Lord  Coke. — [Hargr.  n.  3.  7  a. 

question  appears  to  have  been  rather  on  the  (33.)] 

manner  of  pleading  the  deed,  than  on  the  [Et  vid.  ace.  Sheph.  Touch.  75.     Spyce 

operation  ot  it.    But  in  Car.  Rep.  123,  there  v.  Topham,  3  East,  115.]— [Ed.] 

is  a  case  of  the  21  and  22  Eliz.  in  which  the  (28)  See  ante,  vol.  1.  p.  G7.  n.  (14).] 
two  chief  justices  and  the  chief  baron  certi- 
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txcambio)  to  the  value  of  those  that  shall  be  evicted  by  a  former  ioB,foi.m 
tide,  or  else  may  be  used  by  way  of  rebutter  (1)  (a).  S^c«n?i9fc 

Hb.5.capTi6. 
Lib.  &  capJ2&    Mirr.  cap.  3.  tecu  17. 38  E.  3. 21.  45  E.  3. 1& 

(1)  See  Mr.  Butler's  note  at  the  end  of  the  volume.    Note  V. 

f  a)  Warranty  was  the  obligation  which  the  lord  lay  under,  on  receiving  homage,  to 
defend  his  tenant  in  the  lands  held  of  him ;  or,  if  he  could  not,  to  give  him  a  recompense 
of  equal  value  in  other  lands :  our  law  went  no  further ;  but  the  feudal  law,  if  the  warrantor 
had  no  lands  to  give  in  exchange,  obliged  him  to  pay  the  value  in  money.  Sulliv.  Lect.  xii. 
119.  Anciently,  every  kind  of  homage,  when  received,  but  not  before,  bound  the  lord  to 
acquittal  and  warranty ;  that  is,  to  keep  the  tenant  free  from  distress,  entry,  or  other  molest- 
ation, for  services  due  to  the  lords  paramount,  and  to  defend  his  title  to  the  lands  against 
all  others ;  but  in  subsequent  times,  the  implied  acquittal  and  warranty  were  peculiar  to 
that  species  qf  homage,  which  is  called  homage  ancestral.  Ant.  vol.  1.  p.  264.  n.  18. 
Warranties  are  of  two  kinds,  viz.  warranties  in  law,  either  by  homage  ancestral,  or  by 
woTds  in  the  deed,  which  the  law  construes  to  import  warranty :  ana  warranties  in  deed, 
which  depend  on  a  special  contract.  These  last  were  substituted  in  the  place  of  the 
former.  For  as  by  every  alienation,  either  of  the  lord  or  tenant,  the  mutual  connexion 
between  the  two  bloods  was  extinguished,  and  warranty  by  homage  ancestral  consequently 
gone  fant.  vol.  1.  p.  377.  n.  1.),  the  tenant  would  not  attorn  to  his  lord's  grant  when  the 
lord  aliened,  nor  a  new  tenant  accept  of  a  grant  from  an  old  tenant  of  his  tenancy,  without 
sn  express  warranty,  binding  in  the  first  case  the  new  lord  and  his  heirs ;  in  the  latter  the 
old  one  and  his  heirs.  Afterwards  the  making  of  these  warranties  was  extended  to  persons 
between  whom  there  was  no  feudal  connexion ;  as  if  a  man  aliened  lands  to  hold  of  his 
lord.  Here  the  grantee  held  of  the  lord  of  the  grantor,  and  not  of  the  grantor ;  and  there- 
fore, as  he  had  nothing  to  bind  the  lord  to  warranty,  would  insist  on  an  express  warranty 
from  the  grantor  and  his  heirs.  Su  Hi  v.  Lect.  xii.  120,  121.  Houard  Jlncicnnet  loixdea 
FrangoU,  lib.  3.  c.  13.     Gilb.  Ten.  133,  134.  154. 

Express  warranties  are  contracts  which  have  all  the  import  and  effect  of  the  feudal  con- 
tract between  the  lord  and  tenant  For,  1st.  they  rebut  such  warrantor  and  his  heirs  from 
claiming  any  right  in  the  land ;  and  as  in  homage  ancestrel  the  rule  was  homagium  rtptlUt 
ptrquintum,  so  the  express  warranty  repels  the  ancestor  from  claiming,  and  not  only  him, 
bat  the  heir,  though  the  right  were  not  in  the  ancestor.  And  as  in  homage  ancestrel,  where 
the  heir  received  homage,  he  could  never  set  up  a  title  to  the  land  itself;  so  here,  in  the  ex- 
press warranty,  the  heir  is  presumed  to  receive  a  recompense,  and  therefore  is  barred  if  he 
does  not  claim  during  the  life  of  his  ancestor;  and  this  is  the  more  reasonable,  because  such 
recompenses  were  anciently  in  lands,  which  did  of  right  descend  to  the  heir ;  and  if  the 
ancestor  did  alien  them,  the  heir  must  claim  his  own  during  the  life  of  his  ancestor;  other- 
wise he  could  never  claim  it,  inasmuch  as  this  was  the  whole  time  of  limitation  for  the 
heir  to  challenge  his  own  in  this  case.  But  though  the  warranty  bars  the  right  of  entry  or 
right  of  action  in  the  heir,  yet  it  does  not  bar  a  title  of  entry  for  a  condition  broken,  or  for 
mortmain,  forfeiture,  escheat,  or  the  like.  For  the  feudal  contract  only  barred  all  the  lord's 
right  to  tha  lands ;  but  it  did  not  bar  his  title  of  entry  for  condition  broken,  forfeitures,  es- 
cheats, or  the  like.  And  the  express  warranty  can  go  no  further  than  the  warranty  implied 
ib  the  feudal  contract,  since  it  came  in  the  place  of  it. 

The  second  operation  of  warranty  is  by  way  of  voucher ;  for  as  in  the  feudal  contract 
the  tenant  vouched  the  feudal  lord  to  defend  his  possessions;  so  in  the  express  warranty, 
the  purchaser  vouches  his  warrantor,  who  takes  the  defence  of  the  estate  upon  him ;  and 
as  no  man  could  vouch  the  lord  but  the  tenant,  so  no  man  can  vouch  the  warrantor,  but  he 
who  brings  himself  within  the  words  of  the  contract :  because  there  is  no  contract  to  defend 
the  possession  to  any  body  else.  But  as  the  lord,  by  acceptance  of  homage  from  the 
disseisor,  was  barred  from  claiming  the  lands,  so  the  warrantor,  having  received  a  recom- 
pense, is  rebutted  from  claiming  the  land  itself. 

The  third  operation  of  warranty  is  by  writ  of  warrantia  charts:  (which  also  can  only  be 
brought  by  the  party  to  such  contract^ ;  for  the  tenant  by  homage  ancestrel  might  have 
had  his  warrantia  charfsc  against  his  lord,  to  subject  the  lands  of  his  lord  to  answer  the 
feudal  contract.  And  when  lhe  assise  was  invented,  in  which  a  man  could  notvouch  ;  and 
when  also  by  Westm.  1.  c.  40.  a  man  could  not  vouch  out  of  the  degrees,  unless  in  both 
cases  the  party  was  present,  Booth,  278 ;  then  this  writ  came  more  into  use ;  and  upon 
such  actions,  where  they  could  not  vouch  and  havo  process  ad  warrantizandum,  they  re- 
quested a  plea,  and  the  same  was  done  in  the  case  of  express  warranty.    But  it  is  to  be 
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(346)*         Rebouter  is  a  French  word,  and  is  in  Latin  repellere,  to  repel  or 
2R&  Ate     ^ar >  ^at  *s>  *n  tne  understanding  of  the  common  law,  *the  action 
775,776.  c'ro.  of  the  heir  by  the  warranty  of  his  ancestor;  and  this  is  called  to 
"•247  a.    rebut  or  rebel,     (a)  Britton  saith,  Garranter  en  un  sence  signifie 
<«>Briu.foi.  a  defender  son  tenant  en  sa  seisin,  et  en  auter  sence  signifie  que 
si  il  ne  defende,  que  le  garrant  luy  soit  tenue  a  eschanges9  et  de 
<*)  Biuct.  ub.  /aire  son  gree  a  la  vaillaunce.     (b)  Bracton  saith,  Warrantizare 
nihil  aliud  est9  quam  defendere   et  acquietare  tenentem  qui 
<C)  Fiet^  lib.  warrantum  vocavit  in  seisind  sud.     (c)  Fleta  saith,  Warrantizare 
.  cap.  «.      nihn  aliud  est  quam  possidentem  vocantem  defendere  ei  acquie- 
tare in  sud  seisind  vel  possessione  erga  petentem9  fyc.  et  tenens 
103  a.     dere  warranti  excambium  habebit  ad  valentiam. 

Diversity  be- 
tween the 

SdXTcwa  Note,  that  by  the  civil  law  every  man  is  bound  to  warrant  the 
Uw  as  to  thing  that  he  selleth  or  conveyeth,  albeit  there  be  no  express 
^ro^am.4.  warranty  (b)  ;  but  the  common  law  bindeth  him  not,  unless  there 
fInI'rm!?"  ke  a  warranty,  either  in  deed  or  in  law ;  for  caveat  emptor. 

observed,  that,  in  case  the  warrantee  is  impleaded,  he  must  request  a  plea;  and  when  be 
has  so  done,  he  may  bring  his  warrantia  charix,  and  recover  at  any  time  till  execution 
actually  executed.  But  if  he  be  turned  out  of  possession,  then  he  can  have  no  warrantia 
thartas  ;  for  the  warranty  in  the  feudal  contract  is  to  the  tenant,  and,  in  resemblance  thereof, 
the  express  warranty  is  only  to  the  tenant  of  the  land.  F.  N.  B.  135.  B.  n.c.  Gilb.  Ten. 
134—139-  151—163. 

The  manner  of  taking  advantage  of  this  obligation  of  the  lords  by  voucher,  which  sti-H 
remains  in  our  law,  (the  other  method  by  disuse  being  antiquated)  was  shortly  thus :  When 
the  tenant  in  possession  is  impleaded  for  the  lands  by  a  stranger,  who  claims  them  as  his 
inheritance,  he,  the  tenant,  appears,  defends  his  right,  and  wudies,  that  is,  calls  in  his  lord 
to  warrant  the  lands  to  him.  If  the  lord  appears  gratis,  and  enters  into  the  warranty,  as 
he  ought,  if  he  is  bound  to  warranty,  the  tenant  has  no  more  to  do  in  the  defence  of  the 
suit.  It  is  the  lord's  business.  Against  him  the  stranger  declares  and  prosecutes  the  suit. 
He  defends,  and  it  is  found  against  him,  either  by  legal  trial,  or  default  for  want  of  appearing; 
and  the  judgment  the  court  gives  is,  that  the  demandant  or  stranger  shall  recover  the  lands 
demanded  against  the  tenant,  and  that  the  tenant  shall  recover  lands  of  equal  value  from 
the  lord,  or  vouchee,  as  he  is  termed,  because  he  is  wcotus,  or  called  in  to  take  upon  himself 
the  defence.  If  the  lord,  who  is  to  warrant,  does  not  appear,  he  is  summoned  till  he  does  \ 
or  if  he  appears,  and  will  not  enter  gratis  into  the  warranty,  the  tenant  is  to  show  how  he  is 
bound  to  warrant;  which  must  be  cither  by  homage  ancestrel,  or  by  his,  or  his  ancestor's 
express  covenant ;  and  until  this  was  determined,  the  suit  of  the  demandant  was  suspended  ; 
because  as  yet  it  was  uncertain  who  was  obliged  to  defend  the  lands.  So  that  in  a  judg- 
ment of  this  kind,  there  were  in  fact  two  judgments,  one  against  the  tenant,  who  was  to 
give  up  the  lands,  and  another  against  the  lord,  who  was  to  give  lands  equal  in  value* 
But  there  might  be  three  or  more  judgments,  as  there  might  be  two  or  more  vouchers ;  as 
if  there  be,  in  respect  to  land,  A.  B.  and  C. ;  A.  lord  paramount  or  superior,  B.  mesne,  that 
is,  tenant  to  A.  and  lord  to  C. ;  and  C.  tenant  paravail,  that  is,  the  actual  possessor  of  the 
land.  Here,  if  D.,  a  stranger,  brings  his  action  against  C.  the  tenant,  who  vouches  his 
lord  B.  the  mesne,  who  enters  into  warranty,  and  vouches  A.  the  lord  paramount,  who 
enters  into  warranty,  and  fails ;  D.  will  recover  the  land  from  C,  C.  will  recover  in  value 
from  B.,  and  B.  will  recover  in  value  from  A. ;  and  so  on  if  there  be  more  vouchers.  Sulliv. 
Lect.  xii.  120. 

As  to  the  distinction  between  lineal  and  collateral  warranty,  see  post,  373  b.  With 
respect  to  the  doctrine  of  warranty  at  the  civil  law,  see  note  (b),  infra. — [Ed.] 

(b)  Warranty  in  the  civil  law,  according  to  Domat,  is  the  obligation  of  the  seller  to  nut  a 
stop  to  the  eviction  and  other  troubles  which  the  buyer  suffers  in  his  possession  of  the  thing 

Surchased.  •  1  Domat,  b.  1.  t.  2.  s.  10.  p.  79.  Eviction  is  denned  to  be  the  loss  which  the 
uyer  suffers,  either  of  the  whole  thing  that  is  sold,  or  of  a  part  of  it,  owing  to  the  right 
which  a  third  person  has  to  it.  The  other  troubles,  says  the  above  writer,  are  those  which, 
without  touching  the  property  of  the  thing  sold,  diminish  the  right  of  the  purchaser ;  as  if 
any  one  pretends  a  right  to  the  umfruct  of  lands  that  are  sold,  to  a  ground  rent,  a  service, 
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It  is  to  be  observed,  that  there  be  two  kinds  of  warranties,  *that  is     365  a. 
tos*y,toarrantia  expressa  et  tacit  a,  vulgarly  said  warranty  in  deed,  ^"7^. 
because  they  be  expressed :  and  warranties  in  law,  because  the  law  g^'fousi. 
doth  tacitly  imply  them.   And  of  warranties  in  law  more  shall  be  said  Noie>  awe. 
hereafter  in  this  chapter.     As  for  promises  or  contracts  annexed  to  U  t>> 
chattels  real  or  personal,  they  are  not  intended  by  our  author,  but    (218)* 
only  warranties  concerning  freeholds  and  inheritances.  ^ak^^i^ 

738.   Sid.  178. 
Cro.Ja.4.     Ante.  101  b.     Post,  384  a.     1  Rol.  Rep.  316.     Cro.Jac.386.     3Bulsu96. 
Poph.143.    Bridg.  126.   Owen,  60.    3  Mod.  261.    S.  C.  Shower.  680 

A  warranty  may  not  only  be  annexed  to  freeholds,  or  inheri-     366  a. 
tances  corporeal,  which  pass  by  livery;  as  houses  and  lands,  but  [nS^ed!**?© 
also  to  freeholds  or  inheritances  incorporeal,  which  lie  in  grant,  as  whatthingiH 
advowsons,  and  to  rents,  commons,  estovers,  and  the  like,  which  nexed. 
issue  out  of  lands  or  tenements.     And  not  only  to  inheritances  in  744.  Hob.  14. 
esse,  but  also  to  rents,  commons,  estovers,  &c.  newly  created  (c).      S.)28*"1111, 

As  a  man  (some  say)  may  grant  a  rent,  &c.  out  of  land,  for  life, 
in  tail,  or  in  fee,  with  warranty  :  for  although  there  can  be  no  title 
precedent  to  the  rent,  yet  there  may  be  a  title  precedent  to  the  land, 
out  of  which  it  issueth  before  the  grant  of  the  rent,  which  rent  may  2  h.  4. 13.  30 
be  avoided  by  the  recovery  of  the  land  ;  in  which  case  the  grantee  ?e£|2yE.4u 
may  help  himself  by  a  warrantia  carta,  upon  the  especial  matter.  £^J?Hgj^ 
And  so  a  warranty  in  law  may  extend  to  a  rent,  &c.  newly  created;  ^1v^cher 
and  therefore  if  a  rent  newly  created  be  granted  in  exchange  for  an  Exchanged is. 
acre  of  land,  this  exchange  is  good,  and  every  exchange  implieth  a  9.E*4\2jfi3L 
warranty  in  law.     And  so  a  rent  newly  created  may  be  granted  for  (w^1^ 
owelty  of  partition.  b.  afe  nota. 

Post,  389  a. 

*A  man  seised  of  a  rent-seek  issuing  out  of  the  manor  of  Dale, '  «3g(;  D. 
taketh  a  wife,  the  husband  releaseth  to  the  terre-tenant,  and  war-  VMLS<>ct74i. 
ranteth  tenement  a  praedicta,  and  dieth,  the  wife  bringeth  a  writ  of  voucher,  72. 
dower  of  the  rent,  the  terre-tenant  shall  vouch,  for  that  albeit  the  faWss.  30  \ 

w  other  charges  of  the  like  nature.  The  buyer,  from  whom  the  thing  is  thus  evicted,  or 
who  is  troubled  in  his  possession,  or  in  danger  of  being  so,  has  his  remedy  against  the 
idler,  who  ought  to  warrant  him.  The  warranty  is  of  two  kinds ;  1st.  warranty  in  /an>,  so 
called  because  the  seller  is  bound  to  it  by  law,  although  the  sale  makes  no  mention  thereof; 
Mly.  warranty  by  deed,  or  covenant,  such  as  the  seller  and  buyer  are  pleased  to  regulate 
among  themselves.  If  the  purchaser,  who  is  molested,  suffers  himself  to  be  condemned 
by  default,  or  if  he  does  not  give  notice  to  the  seller  of  the  action  brought  against  him,  or 
consents  to  a  reference,  or  in  any  other  manner  prejudices  the  condition  of  his  vouchee,  he 
bnnot  demand  warranty  againqt  an  eviction,  for  which  he  has  nobody  to  blame  but  himself. 
Bat  the  purchaser  is  onlv  bound  to  give  notice  to  the  seller  of  the  disturbance  that  is  given 
him,  and  is  not  bound  either  to  defend  the  action,  or  to  appeal,  if  he  is  condemned.  And 
whether  he  defends  it  or  not,  the  seller  will  remain  bound  to  warrant  him  against  the  event. 
And  if  the  purchaser  discovers  that  the  seller  has  sold  him' that  which  belongs  to  another 
person,  and  which  the  seller  knew  to  be  such,  he  may  bring  his  action  against  the  seller, 
although  he  be  not  as  yet  disturbed  in  his  possession,  to  oblige  him  to  remove  the  danger 
of  the  eviction,  and  to  recover  the  damages  which  he  may  suffer  by  such  a  sale.  1  Domat, 
b.  1. 1. 3.  s.  10.  p.  78.  82.— [Ed.] 

(c)  An  interest  is  said  to  be  created  dt  novo  when  it  is  granted,  and  the  time  of  continu- 
aaee  marked  by  the  same  instrument.  On  the  contrary,  an  interest  is  said  to  be  already 
existing,  in  esse  when  it  is  created,  and  the  time  of  continuance  granted  at  one  time ;  and 
the  same  interest  is  granted,  or  transferred,  for  all  the  time,  or  some  particular  portion  of  it, 
at  some  future  period.    Prest  Est  10.— [Ed.] 

vol.  11.  28 
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R3.3o.2iiL  release  enured  by  way  of  extinguishment,  yet  the  warranty  extend- 
zal^f'io  ed  to  it ;  and  by  warranting  of  the  land,  all  rents,  &c  issuing  out  of 
e:£»'i4H.  the  land,  that  are  "suspended  or  discharged  at  the  time  of  the  war- 
Dyer  II1^8,  ranty  created,  are  warranted  also. 

Sol.  Ab.  744.) 

(249)*  ^  ^  warranty  doth  not  extend  to  any  lease,  though  it  be  for 
389  a.  many  thousand  years,  or  to  estates  of  tenant  by  statute  staple,  or 
$L*\iL7.\t  merchant,  or  elegit,  or  any  other  chattel,  but  only  to  freehold  or 
%  flo'aV^I  inheritances,  as  it  appeareth  in  all  Littleton's  cases  which  heputteth 
b.  14R7.22.  in  this  chapter.  And  this  is  the  reason,  that  in  all  actions  which 
mr  Finch."  in  lessee  for  years  may  have,  a  warranty  cannot  be  pleaded  in  bar,  as 
bhl 7!^  in  an  action  of  trespass,  or  upon  the  statute  of  5  R.  2.,  and  the  like, 
Snta0im.,97,,^ut  *n  t*lose  act*ons  when  the  freehold  or  inheritances  do  come  in 
la"  2&i}l'  <lues^on>  there  tne  warranty  may  be  pleaded :  but  in  such  actions 
iso.)  •  '  which  none  but  a  tenant  of  the  freehold  can  have,  as  upon  the  statute 
of  8  H.  6.,  assise,  or  the  like,  there  a  warranty  may  be  pleaded  in 

371  a.      "^ 

On  what  con- 

JJJSJSade.  (e)  **  *8  to  ^  known,  that  upon  every  conveyance  of  lands,  tene- 
9  SbL  ments>  or  hereditaments,  as  upon  fines,  feoffments,  gifts,  &c  releases 
396.)  *"  and  confirmations  made  to  the  *tenant  of  the  lan0,  a  warranty  may 
J? UK  3.'  ^e  ma(*e>  alheit  ne  that  makes  the  release  or  confirmation,  hath  no 
Voucher  406.  right  to  the  land,  &c  but  some  do  hold,  that  by  release  or  confir- 
87.  is  e.  3.^  mation  where  there  is  no  estate  created  or  transmutation  of 

auaAiE  a  sion,  a  warranty  cannot  be  made  to  the  assignee  (e). 
v.  11 H.  4. 
22.    44  E.  3, 

vSuchdk         JlLSO,  where  it  is  contained  (I)  in  divers  deeds  these  words 
12H.7.1.      in  Latin.    Ego  et  haeredes  mei  (2)  warrantizabimus  et  in  per- 
vw.1ec1.733.  pe^,um  defendemus ;  it  is  to  be  seen  what  effect  this  word  (defen- 
ce*, a*  a.)  demus)  hath  in  such  deeds;  and  it  seemeth  that  it  hath  not  the 
uttlbtok.   effect  of  warranty,  nor  comprehendeth  in  it  (3)  *the  cause  of 
383  b  l    warranty  'for  if  M  should  be  so,  that  it  took  the  effect  or  cause 
By  what       of  warranty,  then  it  should  (4)  be  put  into  some  fines  levied  in 
JUS**0™*     the  king's  court;  and  a  man  never  saw  (5)  that  this  word 
(350)#     (defendemus)  was  in  any  fine,  but  only  this  word  (warrantizabi- 
mus) ;  by  which  it  seemeth,  that  this  word  (6)  and  verb  (war- 
rantizo  (7))  maketh  the  warranty,  and  is  the  cause  of  warranty  y 
and  no  other  word  in  our  law. 


(1) 
(?) 


inooe— mate,  L.  and  M.  and  Roh.  (5)  ceo,  not  in  L.  and  M.  nor  Roh. 

&c.  added  L.  and  M.  and  Roh.  (6)  et  verbe,  not  in  L.  and  M.  nor  Roh. 

(3)  la  not  in  L.  and  M.  nor  Roh.  ?7)  tu,  &c.  added  L.  and  M. ;  &c.  only 

(4)  mitte—motc,  L.  and  M.  and  Roh.  added  in  Roh. 


(d)  A  warranty  cannot  be  annexed  to  chattels  real  or  personal,  for  if  a  man  warranto 
them,  the  party  shall  have  covenant,  or  an  action  npon  the  case.  Post,  101  b.  Also  a 
warranty  cannot  be  annexed  to  a  copyhold  estate;  for  it  is  only  an  estate  at  will,  to  which 
no  warranty  can  be  annexed  of  common  right,  nor  is  any  estate  less  than  a  freehold  capable 
of  it.  And  a  surrenderee  of  a  copyhold  comes  in  en  le  post  by  the  lord,  and  not  en  le  per  by 
the  party,  Treat,  of  Ten.  163.  See  Vin.  Abr.  Copyhold  (B.  a.)  pi.  2.  A  feoffee  with 
warranty  cannot  take  advantage  of  the  same  unless  he  is  tenant  of  the  land.    26  H.  8.  3  b. 

(x)  But  the  law  is  otherwise ;  for  if  A.  be  seised  of  lands  in  fee,  and  B.  release  to  him, 
or  confirm  his  estate  in  fee  with  warranty  to  him,  his  heirs  and  assigns,  this  warranty  is 
good ;  and  both  the  party  and  his  assignee  shall  vouch.    Post,  385  a. — [Ed.] 
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Here  Littleton  draweth  an  argument  from  the  form  and  words  of  384  a. 
a  fine ;  and  his  reason  is  this  :  that  seeing  that  a  fine  is  the  highest 
and  surest  kind  of  assurance  in  law,  if  defendemus  had  the  force  of 
a  warranty,  it  would  have  been  contained  in  fines ;  and,  on  the  other 
side,  seeing  this  word  warrantizo  is  contained  in  fines  to  create  a 
warranty,  that  therefore  that  word  doth  imply  a  warranty,  and  not 
the  other  (p). 

"Ego  et  hseredes  mei  warrantizabimus,  et  in  perpetuum     383b. 
defendemus."    Wherein  three  things  are  to  be  observed.     First,  vCichfaw. 
that  hseredes  met  are  words  of  necessity,  for  otherwise  the  heirs  are  12  e.  2.  ibid. 
not  bound  (o).    (/)  Secondly,  though  in  the  clause  of  the  warranty  "*  WHA15" 
it  be  not  mentioned  to  whom,  &c.  yet  shall  it*  be  intended  to  the    (251)* 
feoffee,     (g)  Thirdly,  that  the  feoffor  may  by  express  words  war-  (j>  38E.au. 
rant  the  land  for  the  life  of  the  feoffee,  or  of  the  feoffor,  &c  but  the 
recovery  in  value  shall  be  in  fee.    (A)  Of  this  Bracton  writeth  in  (A>Br»ct.f  1. 
this  manner :  Et  ego  et  hseredes  met  warrdntizabimus  tali  et  ?a§fa£.uu 
hseredibus   suis  tantiim,vel   tali  et  haeredibus  et    ossignatis  urlFu£m!! 
et   hseredibus   assignatorum,  vel  ossignatis   assignatorum  et*:™^^*^ 
eorum  hxredibus,  et  acquietabimus  et  defendemus  eis  tot  am  56H.a8Ggr. 
terrain  illam  cum  pertinentiis,  contra  omnes  gentes,  fyc.    Per  134  b.  * 
hoc  autem  quod  dicit  (ego  et  hseredes  met)  obligat  se  et  hseredes 
ad  warrantiam  propinquos  et  remotos,  praesentes  et  futuros,  ei 
succedentes  in  infinitum.    Per  hoc  autem  quod  dicit  (warran-  Britt.ubi§u. 
tizabimus)  suscipit  in  se  obligationem  ad  defendendum  suum  ^•upiS* 
tenentem  in  possessione  rei  datse  et  assignatos  suos  et  eorum  Je^.  <£-. 
hseredes^  et  omnes  alios,  fyc.    Per  hoc  autem  quod  {acquietabi-  ** 
mus)  obligat  se  et  haeredes  suos  ad  acquietandum  si  quis  *plus    *384  a. 
petierit  servitii  vel  aliud  servitium  quam  in  cartd  donationis 
continetur.     Per  hoc  autem  quod  dicit  (defendemus)  obligat  se  ^^e.^^ 
et  haeredes  suos  ad  defendendum  si  quis  velit  servitutem  ponere  "H-\41- 
rei  datse  contra  formam  suae  donationis.     (i)  Hereby  it  appeareth,  a&  2E?£  ' 
that  neither  defendere  nor  acquietare  doth  create  a  warranty,  but  ^  (Moor 

(r)  The  word  warranty  when  properly  applied,  has  a  particular  sense ;  but  it  has  in  ge- 
neral a  further  sense ;  and  therefore  it  is  not  necessary  to  understand  warranty  in  a  deed  or 
covenant  barely  as  a  warranty  of  the  title  to  the  realty ;  but  it  shall  be  taken  secundum  sub- 
jedam  materiam.  Thus,  in  the  case  of  Williamson  v.  Codrington,  1  Ves.  511.  where  a  vo- 
luntary settlement  was  made  in  America,  with  a  clause,  whereby  the  settlor  obliged  himself, 
his  heirs,  executors,  and  administrators,  to  warrant  and  for  ever  defend  the  plantation,  ,negrocs, 
cattle,  stock,  &c,  the  court  observed,  "  Here  are  chattels  to  be  warranted  in  this  deed ;  some 
of  which  are  certainly  personal  things,  as  cattle,  horses,  &c.  though  negroes  in  some  in- 
stances are  considered  as  annexed  to  the  plantation.  Then  there  are  words  binding  his  ex- 
ecutors and  administrators;  which  must  be  rejected,  if  to  be  construed  as  a  mere  real  war- 
ranty of  the  land.  This  clause  therefore  is  inconsistent  with  that  narrow  construction :  nor 
is  it  penned  as  a  real  warranty,  which  is  *  I  do  for  myself  and  my  heirs  warrant  such  land ;' 
here  the  words  are,  'I  do  oblige,'  &c.  which  amounts  to  the  same  as  *  I  covenant,9  &c^  for 
many  other  words  in  a  deed  will  amount  to  a  covenant,  besides  the  word  covenant;  as  ( I 
oblige,'  agree.  This  then  is  barely  a  covenant  for  himself,  his  heirs,  executors,  and  ad- 
ministrators, to  warrant;  which  word  must  be  construed  in  a  larger  sense  than  warranty  in 
a  strict  legal  sense,  as  large  as  defend.  That  construction  a  court  of  law  01  equity  will  put 
on  it.    Per  IA.  Hardw.  1  Ves.  516.— [Ed.] 

(o)  If  a  man  covenant  for  himself  and  his  heirs  with  another  and  his  heirs  to  warrant  the 
land,  this  is  a  warranty  to  the  heirs,  and  they  shall  vouch,  notwithstanding  that  the  word 
*•  heirs"  does  not  immediately  follow  the  word  "  warrant."  See  Doe,  d,  Hutchinson  v.  Presi- 
widge,  4  Maul.  &  S.  178.  183 [Ed.] 
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warrantizare  only.  And  as  Ego  et  hssredes  mei  warrantizabi- 
mus,  fyc.  in  Latin  do  create  a  warranty  :  so,  I  and  my  heirs  shall 
warrant,  &c.  in  English  doth  create  a  warranty  also  (h). 

tu!  Set  7i.13  (*)  If  a  man  l>e  bound  to  A.  in  an  obligation  to  defend  such  lands 
S&c'ro  car  to  ^'  where°f  the  obligor  had  infeoffed  him  for  twelve  years,  &c.  in 
5.  Dyer  255 a!  this  case  if  he  be  ousted  by  a  stranger  without  being' impleaded,  the 
4R?p?so.b'  obligation  is  forfeit :  but  if  he  be  bound  to  warrant  the  land,  &c  the 
9 Rep.  6i.)  ^ond  is  not  forfeited,  unless  the  obligee  be  impleaded,  and  then  the 
obligor  must  be  ready  to  warrant,  &c. 

vtf'wcifi  Ci*And  no  other  word  in  our  law."  Here  it  appeareth,  that  no 
other  verb  in  our  law  doth  make  a  warranty,  but  warrantizo  only, 
which  is  only  appropriated  to  create  a  warranty. 

(252)*  *But  Qui  beni  distinguit  beni  docet ;  and  here  of  necessity  you 
(♦fli  E?a'  must  distinguish,  (*)  first,  between  a  warranty  annexed  to  a  freehold 
Sfflch.^ tit.  or  inheritance  (whereof  Littleton  here  speaketh),  and  a  warranty 
voSchd35  annexed  to  a  ward,  which  is  a  chattel  real ;  for  there,  grant,  demise, 
29E?a4&  and  the  like,  do  make  a  warranty.  And  of  warranties  annexed  to 
Symken  sf-  freeholds  and  inheritances,  some  be  warranties  in  deed,  and  some  be 
8E?3L6Le'  warranties  in  law.  A  warranty  in  deed,  or  an  express  warranty 
Vouch" 27  (whereof  Littleton  here  speaketh),  is  created  only  by  this  word 
TemME.i.  (warrant izo) :  but  warranties  in  law  are  created  by  many  other 
3H.Vi7.  words  ;  they  be  therefore  called  warranties  in  law,  because  in  judg- 
ta  uwT*11^  ment  of  law  they  amount  to  a  warranty  without  this  verb  war- 
Created  by  rantizo.  (I)  As  dedi  is  a  warranty  in  law  to  the  feoffee  and  his 
S16^"?  heirs  during  the  life  °f  the  feoffor,  but  concessi  in  a  feoffment  or 
■ecus  ka  to  fine  implieth  no  warranty  (2)  (i).  But  before  the  statute  of  quia 
« |rant.»  emptores  terrarum,  if  a  man  had  given  lands  by  the  word  dedi,  to 
Bi^S^cf  6.  have  and  to  hold  to  him  and  to  his  heirs,  of  the  donor  and  his  heirs, 
6H  7  i  ky  certain  services,  then  not  only  the  donor  but  his  heirs  also  had 
48  E:  3^2.  been  bound  to  warranty;  but  if  before  that  statute  a  man  had  given 
Vouch1.' 290.  lands  by  this  word  dedi,  to  a  man  and  to  his  heirs  for  ever,  to  hold 
f34b.26'K*2.  °f  the  chief  lord,  there  the  feoffor  had  not  been  bound  to  warranty 
(Va^ni)  kut  d^ing  his  life,  as  at  this  day  he  is. 

<|i^ B-  And  albeit  the  words  of  the  statute  of  bigamis  (k)  be,  in  cartis 

(253)*     autem  ubi  continentur  (dedi  et  concessi,  4"£.),  yet  if  dedi*  be  con- 

f  h)  See  Mad.  Form.  Angl.  -77;  p.  43.  and  for  the  forms  of  warranties,  see  the  references 
under  the  word  "  warranty,*'  in  the  Index  of  that  book.— -[Ed.] 

(2)  See  Mr.  Butler1*  note  at  the  end  of  the  volume.    Note  VI. 

(i)  It  has  been  generally  supposed,  that  the  word  grant,  in  any  conveyance,  will  create 
a  warranty,  and  therefore  trustees  are  advised  not  to  convey  by  that  word.  But  it  is  now 
agreed,  that  the  word  "  grant,"  when  used  in  the  conveyance  of  an  estate  of  inheritance, 
does  not  imply  a  warranty,  and  that,  if  it  did,  the  insertion  of  anjr  express  covenant,  on  the 
4>art  of  the  grantor,  would  qualify  and  restrain  its  force  and  operation  within  the  import  and 
effect  of  that  covenant ;  as  the  law  will  not,  when  it  appears  by  express  words,  how  far  the 
parties  designed  the  warranty  should  extend,  carry  it  further  by  construction.  4  Cru.  Dig. 
52. — [Ed,"]       * 

(k)  The  statute  De  bigamis,  4  Ed.  1.  st  3.  c.  6.  relates  to  the  force  and  effect  of  certain 

words  in  a  deed.    It  says,  that  deeds  which  contained  the  words  dedi  et  concessi  tale  tent- 

mentum,  without  reserving  homage,  or  without  a  clause  containing  warranty,  and  to  be 

"holden  of  the  donors  and  their  heirs  by  a  certain  service,  should  be  so  construed  as  that  the 
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tained  alone,  it  doth  import  a  warranty :  for  the  statute  doth  conclude, 
ipse  tamenfeoffator  in  mtd  sud  ratione  proprii  doni  sui  tenetur 
warrantizare  ;  so  as  dedi  is  the  wof d  that  implieth  warranty,  and 
not  concessit  Also  where  the  words  of  the  statute  he  further,  sine 
claxisuld  qum  continet  warrantiam,  the  meaning  of  the  statute  is, 
that  dedi  doth  import  a  warranty  in  law,  albeit  there  be  an  express 
warranty  in  the  deed. 

For  if  a  man  make  a  feoffment  by  dedi,  and  in  the  deed  doth  war-  5a?z.™1  com. 


which  I  myself  heard  and  observed,  (n)  And  if  a  man  make  a  lease  loWfj 
for  life, reserving  a  rent,  and  add  an  express  warranty,  here  the  ex-  ^%*m(PoL 
press  warranty  doth  not  *take  away  the  warranty  in  law,  for  he  hath   e(254)'* 
election  to  vouch  by  force  of  either  of  them.     And  in  Noke's  case  sie &v ouch, 
note  a  diversity  between  a  warranty  that  is  a  covenant  real,  and  a  lb.  102.  43 e. 

donors  and  their  heirs  should  be  bound  to  warranty :  and  in  this  respect,  «the  statute  seems 
to  be  only  declaratory  of  the  common  law.  1  Reev.  Hist.  445.  2  Inst.  275.  But  where 
a  deed  contained  the  words  dedi  et  concern,  &c.  to  be  holden  of  the  chief  lords  of  the  fee, 
or  of  any  other,  and  not  of  the  feoffor,  or  his  heirs,  reserving  no  service,  without  homage, 
or  without  the  above-mentioned  clause,  it  was  thereby  declared,  that  the  heirs  should  not 
be  boand  to  warranty,  notwithstanding  the  feoffor,  during  his  life,  should  be  boand  by  force 
of  bis  own  gift.    2  Reev.  Hist.  144. 

As  the  above  statute  confined  the  warranty  created  by  the  word  dedi  to  the  life  of  the 
feoffor,  unless  the  lands  were  given  to  be  held  of  him  and  his  heirs ;  it  follows,  that,  since 
the  stat.  of  Quia  emptores  (18  Ed.  1.)  forbids  such  reservation  of  tenure,  by  ordaining  that 
the  feoffee  shall1  hold  of  the  chief  lord,  the  heirs  of  the  feoffor  cannot  now,  in  any  case  where 
the  fee  is  conveyed,  be  bound  to  warrantee  by  force  of  the  word  give ,-  but  the  warranty  im- 
plied by  that  word  is  merely  personal.    Watk.  Gilb.  Ten.  401.    2  Bl.  Com.  300. 

It  was  otherwise  however  in  the  case  of  a  gift  in  tail,  or  lease  for  life.  For  we  have 
seen,  that  where  a  person  seised  in  fee  granted  for  life,  or  in  tail,  reserving  the  reversion  to 
himself,  the  grantees  of  the  particular  estates  held  of  the  reversioner,  and  he  of  the  chief 
lord:  where  a  person  granted  for  life  or  in  tail,  with  a  remainder  over  in  fee-simple,  both 
the  tenants  of  the  particular  estates,  and  the  remainder-men  held  of  the  chief  lord.  *  Ant. 
vol.  1.  p.  299.  n.  (g).  In  the  former  case,  therefore,  as  the  tenure  between  the  donor  and  the 
donees  still  subsisted,  both  the  donor  and  his  heirs,  if  the  particular  estates  were  created 
by  the  word  dedi,  were  bound  to  warranty. 

With  respect  to  leases  for  years,  a  warranty  we  have  seen  cannot  be  annexed  to  them, 
because  they  are  chattels  real,  supra,  p.  249.  n.  (d)  :  but  the  words,  "  grant,  demise,"  &c. 
tie  construed  a  covenant  in  favour  of  the  tenant,  enabling  him  to  recover  damages  for  the 
possession  lost;  and  the  words,  " yielding  and  paying,"  are  held  to  amount  to  a  covenant 
in  favour  of  the  landlord,  enabling  him  to  recover  his  rent  by  an  action  of  covenant  or  debt, 
Iggutieri  v.  3fey,  9  Ves.  330 ;  and  in  this  sense  they  are  said  to  imply  a  warranty.  But 
this  warranty  differs  from  the  warranty  annexed  to  freehold  estates,  both  in  its  nature  and 
io  its  operation;  in  its  nature,  as  it  arises  from  contract,  and  not  from  tenure;  and  in  its 
operation,  because,  though  the  warranty  which  is  a  consequence  of  tenure  cannot  be  modi- 
fied by  express  warranties,  yet  this  warranty  may  be  regulated  by  any  express  covenants 
in  the  lease.  Therefore  if  a  man  makes  a  lease  for  years  by  the  words,  "  grant,  demise," 
&e.  and  covenants  that  the  lessee  shall  enjoy  the  land  without  any  eviction  from  the  lessor, 
or  any  claiming  under  him ;  in  this  case  the  lessor  shall  not  be  bound  to  warrant  the  land, 
by  the  implied  warranty,  against  an  eviction  by  a  stranger,  for  those  words  can  be  of  no 
ibrce,  unless  they  are  taken  to  explain  how  far  the  lessor  shall  be  liable.  Noke's  case, 
4  Co.  80.  Merrill  v.  Frame,  4  Taunt  329.  But  a  distinction  is  observable  between  the 
operation  of  an  express  covenant  in  restraining  the  effect  of  an  implied  general  covenant, 
and  the  operation  of  a  particular  covenant  in  restraining  the  effect  of  an  express  general 
covenant;  for  the  latter  is  not  restrained  by  a  subsequent  covenant,  unless  it  can  be  con- 
sidered as  part  of  the  general  covenant.    Ibid,  et  vide  1  Saund.  60.— \Ed,] 
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as.  2E.8.   warranty  concerning  a  chattel.  (6)  Also  this  word excambium  doth 
vl  3B.  a y  **  imply  a  warranty. 

F»rmedon44. 

Warranty  in  law  implied  by  the  word.  "  exchange :"  _ 

(o)  4 E.  2.  Vouch.  245.  22  E.  3.  3.  14  H.  6.  %  20  H.  6. 14.  Lib.  4.  fol.  122.  in  Bustard's 
caae.  16  E.  3.  Bar.  265.  43E.33.  Lib.  1.  fol.  96.  Lib.5.foL17.  Spencer's  case. 
Lib.  8.  fol.  75.  Sr.  Staflbrd's  case. 

by  a  para-       Also  a  partition  implieth  a  warranty  in  law,  as  in  the  Chapter  of 
andlby'ho.    Parceners  appeareth.     And  homage  ancestrel  doth  draw  to  itself 


mage  ances- 
tral. 


warranty,  as  hath  been  said  in  the  Chapter  of  Homage  Ancestrel. 


SSn'tneee'*  ^n<*  **  *s  to  ^e  °bserve<*>  tnat  the  warranty  wrought  by  this  word 
words,  as  to  dedi,  is  a  special  warranty,  and  extendeth  to  the  heirs  of  the  feoffee 
Sewl^y'during  the  life  of  the  donor  only.  But  upon  the  exchange  and  hom- 
gJJJf11  **  age  ancestrel,  the  warranty  extendeth  reciprocally  to  the  heirs,  and 
♦384  b.  against  the  heirs  of  both  parties  :  and  in  none  of  the  cases  the  as- 
ii^H? Ht2^  signee  shall  vouch  by  *force  of  any  of  these  warranties,  but  in  the 
J8eE2?atow  case  °^  *e  exc^ange  ana*  dedij  the  assignee  shall  rebut,  but  not  in 
api'&aoa. 19  the  case  of  homage  ancestrel  (l). 

E.  3.  Avow.  e  v    J 

100.  30R6.7. 

33  h.  a 

Dyer  51.    10 
6.7.111 

Warranty^  but  an  assignee  may  rebut  by  force  of  the  deed. 


33 ".  10       (P  )  And  so  no  man  shall  have  a  writ  of  contra  formam  colla- 
f.n.b! Ska.  ^on^f  but  onty  the  feoffee  and  his  heirs,  which  be  privy  to  the  deed; 


ie^i^wni;  (?)  If  a  man  make  a  gift  in  tail,  or  a  lease  for  life  of  land,  by  deed 
$5nt  de2"  '  or  without  deed  (m),  reserving  a  rent,  or  of  a  rent-service  by  deed, 
Vouch.  i05.4  this  is  a  warranty  in  law,  and  the  donee  or  lessee,  being  impleaded, 
E.2.  iud.102.  shall  vouch  and  recover  in  value.  And  this  warranty  in  law  ex- 
7 lit "(use!  tendeth  not  only  against  the  donor  or  lessor,  and  his  heirs,  but  also 
3H.7? fa3*^  a§ainst  his  assignees  of  the  reversion  ;  and  so  likewise  the  assignee 
aoarr  ia.E'  °^essee  f°r  '^e>  Bh*11  te^e  benefit  of  this  warranty  in  law. 

F.N.B'*13tg. 

iiiui.  c'oun-      * (r)  When  dower  is  assigned  there  is  a  warranty  in  law  included, 
gS}™  ?°     that  the  tenant  in  dower,  being  impleaded,  shall  vouch  and  recover 
(255)*     in  value  a  third  part  of  the  two  parts  whereof  she  is  dowable  (1). 

or  on  an  as- 
signment of 

M4E.a,  36.  And  it  is  to  be  understood,  that  a  warranty  in  law  and  assets  is  in 
3/E.ath,  some  cases  a  good  bar.  (s)  In  a  formedon  in  the  descender  the 
Vouch.  W  tenant  may  plead,  that  the  ancestor  of  the  demandant  exchanged  the 
BOBfaL?"  f.  land  with  the  tenant  for  other  lands  taken  in  exchange,  which  de- 
Wan»ntymin  scended  to  the  demandant,  whereunto  he  hath  entered  and  agreed  ; 
i*j,  wiiAias-  or  if  he  hath  not  entered  and  agreed  unto  the  lands  taken  in  ex- 
bar.  *  change  then  the  tenant  may  plead  the  warranty  in  law,  and  other 
isRa'^f"  assets  descended. 

Bar.  256. 

2^%Ei3e5  CO  If  tenant  in  tail  of  lands  make  a  gift  in  tail,  01  a  lease  for  life, 
Gar.  36.        rendering  a  rent,  and  dieth,  and  the  issue  bringeth  a  formedon  in  the 

(l)  The  assignee  of  tenant  by  homage  ancestrel  shall  neither  vouch  nor  rebnt  the  lord, 
for  the  advantage  given  to  the  tenant  in  respect  of  the  long  continuance  of  the  tenure,  can- 
not be  transferred  to  a  stranger.    Hawk.  Abr.  490. — [Ed.] 

(m)  That  is,  at  common  law,  before  the  stat.  29  Cha.  2.  c.  3. — [Ed.] 
(1)  Tenant  by  the  curtesy  cannot  vouch,  because  he  shall  not  recover  in  value,  10  H.  7. 
c.  10.  b.  but  he  may  pray  in  aid  of  him  in  the  reversion.    Hob.  21. — [Butler.  Note,  335.] 
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descender,  the  reversion  and  rent  shall  not  bar  the  demandant ; 
because  by  his  formedon  he  is  to  defeat  the  reversion  and  rent  Et 
non  potest  adduci  exceptio  ejusdem  ret,  cujus  petitur  dissolution 


(u)  But  if  other  assets  in  fee-simple  do  descend,  then  this  war-  a^  «E*iIe 

Gar.  29. 


ranty  in  law  and  assets  is  a  good  bar  in  the  formedon.  |j  gE- a 


Here  four  things  are  to  be  observed  :  First,  that  no  warranty  in  JJSKJjJJi0 
law  doth  bar  any  collateral  title,  but  is  in  nature  of  a  lineal  warran-  uu«s. 
ty  :  wherein  the  equity  of  the  law  is  to  be  observed. 

Secondly,  that  an  express  warranty  shall  never  bind  the  heirs  of  aB6P*  Ia> 
him  that  maketh  the  warranty,  unless  (as  hath  been  said)  they  be  wammty  in 
named  :  as  for  example,  Littleton  here  saith  (Ego  et  hxredes  mei);  ^S^SSlS? 
but  in  case  of  warranties  in  law,  in  many  cases  the  heirs  shall  be  a°tnam2rr 
bound  to  warranty,  albeit  they  be  not  named.  *  and  extends 

in  iome  caeca 
to  special 

Thirdly,  that  in  some  cases,  warranties  at  law   do  extend  to  vfd.Lib.4. 
execution  in  value,  of  special  lands,  and  not  generally  of  *lands  J^^JJ"-" 
descended  in  fee-simple  (o),  as  you  may  see  at  large  in  my  Reports.     (356)* 

and  may  be 

(w)  Fourthly,  that  warranties  in  law  may  be  in  some  cases  created  JJJ^jJ^11^ 
without  deed,  as  upon  gifts  in  tail,  leases  for  life,  exchanges,  and  (t»)45B.'a. 
the  like.  "^Tb. 

a  Clrcum- 

If  a  man  of  full  age  and  an  infant  make  a,  feoffment  in  fee  with  K^toYgood 
warranty,  this  warranty  is  not  void  in  part,  and  good  in  part ;  but  it  SJS"1-7  ** 
is  good  for  the  whole  against  the  man  of  full  age,  and  void  against  SJjjJbJ, 
the  infant :  for  albeit  the  feoffment  of  an  infant  passing  by  livery  person  of  fou 
of  seisin  be  voidable,  yet  his  warranty,  which  taketh  effect  only  by  ¥*m».  e.  i 
deed,  is  merely  void.  ae°E?SL!a?' 

John  Lon- 
don'! case,  14 

Also  an  express  warranty  cannot  be  created  without  deed,  and  JJ'&^dfjf 
a  will  in  writing  is  no  deed,  and  therefore  an  express  warranty  can-  b.6Rep.iifc) 
not  be  created  by  will  (p).  380  a. 

i  And  by  deed. 

A  man  letteth  lands  for  life  upon  condition  to  have  fee,  and  war-     378  a. 
ranteth  the  lands  in/ormd  prsedictd.  afterward  the  lessee  perform-  And  on  an 
eth  the  condition  whereby  the  lessee  hath  fee,  the  warranty  shall  freehold, 
extend  and  increase  according  to  the  state.     And  so  it  is  in  that  G*6**-78^ 
case  if  the  lessor  had  died  before  the  performance  of  the  condition,  {f^13^ 
the  warranty  shall  rise  and  increase  according  to  the  estate,  and  yet 
the  lessor  himself  was  never  bound  to  the  warranty,  but  it  hath  re- 


Co)  As  in  case  of  exchange  and  partition. — [Ed.] 

00.  


Another  requisite  to  a  good  warranty  is,  that  there  be  some  estate  to  which  the  war- 
ranty is  annexed  that  may  support  it ;  for  if  one  covenant  to  warrant  land  to  another,  and 
make  him  no  estate,  or  make  him  an  estate  that  is  not  good,  and  covenant  to  warrant  the 
thing  granted ;  in  these  cases  the  warranty  is  void.  10  C.  96.  So,  if  the  estate  to  which 
the  warranty  was  annexed  is  determined,  the  warranty  dependent  on  it  is  likewise  deter- 
mined. Thus  if  a  man  makes  a  gift  in  tail,  and  warrants  the  land  to  the  donee  and  his 
heirs,  and  afterwards  tenant  in  tail  makes  a  feoffment  and  dies  without  issue,  the  feoffee 
shall  not  rebut  the  donor  in  a  formedon  in  reverter,  because  the  estate  to  which  the  warranty 
was  annexed  is  determined.    Ibid. — [Ed,] 
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lation  from  the  first  livery.  And  by  this  it  appeareth  that  a  w»- 
ranty,  being  a  covenant  real  executory,  may  extend  to  an  estate  in 
futuro,  having  an  estate,  whereupon  it  may  work  in  the  beginning. 
But  if  a  man  grant  a  seignory  for  years,  upon  condition  to  have  fee 

•378  b.  *with  a  warranty  informdpraedictd,  and  after  the  condition  is  per- 
formed, this  shall  not  extend  to  the  fee,  because  the  first  estate  was 
but  for  years,  which  was  not  capable  of  a  warranty.  And  so  it  is, 
if  a  man  make  a  lease  for  years,  the  remainder  in  fee,  and  warrant 
the  land  informdpraedictd,  he  in  the  remainder  cannot  take  bene- 
fit of  the  warranty,  because  he  is  not  party  to  the  deed  ;  and  imme- 
diately he  cannot  take,  if  he  were  party  to  the  deed,  because  he  is 
named  after  the  habendum,  and  the  estate  for  years  is  not  capable 

a  Rep.  17.)  0f  a  warranty  (q).  And  so  it  is,  if  land  be  given  to  A.  and  B.  so 
long  as  they  jointly  together  live,  the  remainder  to  the  right  heirs 
of  hhn  that  dieth  first,  and  warrant  the  land  in  formd prsedictd ;  A, 
dieth,  his  heir  shall  have  the  warranty ;  and  yet  the  remainder  vested 
not  during  the  life  of  A,  for  the  death  of  A.  must  precede  the  re- 
mainder, and  yet  shall  the  heir  of  A.  have  the  land  by  descent 

376  a.  '         J  J 

the  heir  at  It  is  a  maxim  of  the  common  law,  that  every  warranty  doth  de- 
vffjSo.a*'  scend  upon  him  that  is  heir  to  him  that  made  the  warranty,  by  the 
737. 'fl^**    common  law,  as  by  the  example  in  sect  718  it  appeareth. 

329a.  Cro. 

Ella.  72.)  . 

•ALSO,  a  warranty  cannot  go  (8)  according  to  the  nature  of 
[Sect  735.  the  tenements  by  the  custom,  fyc.  but  only  according  to  the  farm 

386  a.]  of  the  common  law.  For  if  the  tenant  in  tail  be  seised  of  tene- 
ments in  borough  English,  where  the  custom  is,  that  all  the  ten- 
ements within  the  same  borough  ought  to  descend  to  the  young- 
est son,  and  he  discontinueth  the  tail  with  warranty,  fyc.  and 
hath  issue  two  sons,  and  dieth  seised  of  other  lands  or  tenements 
in  the  same  borough  in  fee-simple  to  the  value  or  more  of  the 
lands  int ailed,  fyc.  yet  the  youngest  son  shall  have  aformedon  of 
the  lands  (9)  tailed,  and  shall  not  be  barred  by  the  warranty  of 
his  father,  albeit  assets  descended  to  him  in  fee-simple  from  his 

•386  b.  said  fat  her  * according,  to  the  custom,  fyc.  because  the  warranty 
descendeth  upon  his  elder  brother  who  is  in  full  life  (10),  and  not 
upon  his  youngest.     (11)  And  in  the  same  manner  it  is  of  col- 

(268)*  lateral  warranty  (r)  made  of  such  tenements,  where  the  warran- 
ty descendeth  upon  the  eldest  son,  fyc.  this  shall  not  bar  the 
youngest  son. 


UTTLBTON. 


386b^6"  IN  the  same  manner  it  is  of  lands  in  the  county  of  Kent,  that 
(8Bep.86:)    are  called  gavelkind,  which  lands  are  dividable  between  the 

SB)  dolonque-eans,  L.  and  M.  and  Ron.  (10)  &c.  added  in  L.  and  M.  and  Roh. 

9)  ttrresJtntmcns,  L.  and  M.  and  Roh.      *     (11)  Et  not  in  L.  and  M.  nor  Roh. 

(qi)  And  therefore  the  lease  for  years  not  being  capable  of  a  warranty,  he  cannot  take  be- 
nefit of  it  by  way  of  remainder.     See  Spencer's  case,  5  Co.  17. — [Ed*] 

(r)  Collateral  Warranty  is  where  the  person  on  whom  the  warranty  descends,  does  not 
derive  his  title  from  the  warranting  ancestor :  lineal  warranty  is  where  the  heir  to  the  war- 
ranty would  have  conveyed  his  descent  to  the  lands  (if  there  had  been  no  warranty)  from 
the  same  ancestor,  who  made  the* warranty.  See  further,  as  to  the  distinction  between 
lineal  and  collateral  warranty,  post,  370  a.— [Ed.] 
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brothers,  fyc.  according  to  the  custom  (12) ;  if  any  such  toarranty 
be  made  by  his  ancestor,  such  warranty  shall  descend  only  to  the 
heir  which  is  heir  at  the  common  law  (13),  that  is  to  say,  to  the 
elder  brother,  according  to  the  conusance  of  the  common  law,  and 
not  to  all  the  heirs  that  are  heirs  of  such  tenements  according  to 
the  custom  (14).  386  b. 

Diversity 
.  herein  be- 

Hereupon  a  diversity  is  to  be  observed  between  the  lien  real,  and  lweiei^dl011 
the  lien  personal ;  for  the  lien  real,  as  the  warranty,  doth  ever  de-  personal  a 
scend  to  the  heir  at  the  common  law  ;  (x)  but  the  lien  personal  doth  m  sectm 
bind  the  special  heirs,  as  all  the  heirs  in  gavelkind,  and  the  heir  on  (2ReV».) 
the  part  of  the  mother,  as  hath  been  said.  S£llE\£« 

*  Det. 7.    iln* 

7.12. 

ALSO,  if  tenant  in  tail  hath  issue  two  daughters  by  divers  littlhton. 
venters,  arid  dieth,  and  the  daughters  enter,  and  a  stranger 'dis-  ^S^TV9 
seiseth  them  of  the  same  tenements,  and  one  of  them  (15)  re-    386b,l 
leaseth  by  her  deed  to  the  disseissor  all  her  right,  and  bind  her 
and  her  heirs  to  toarranty,  and  die  without  issue  ;  in  this  case 
the  *  sister  which  surviveth  may  well  enter,  and  ouqt  the  dissei-     •387  a. 
sor  of  all  the  tenements,  because  such  toarranty  is  no  discontinu- 
ance nor  collateral  warranty  to  the  sister  that  surviveth,  for  that 
they  are  of  half  blood,  and  the  one  cannot  be  heir  to  the  other, 
according  to  the  course  of  the  common  law.    But  otherwise  it  is, 
where  there  be  daughters  of  tenant  in  tail  by  one  venter. 

The  reason  of  this  is  in  respect  of  the  half  blood,  whereof  suffi- 
cient hath  been  said  in  the  first  book,  in  the  Chapter  of  Fee-simple. 

*Two  brothers  be  by  demy  venters  ;  the  eldest  releaseth  with     (259)* 
warranty  to  the  disseisor  of  the  uncle,  and  dieth  without  issue,  the  $J£»  "*• 
uncle  dieth,  the  warranty  is  removed,  and  the  younger  brother  may 
enter  into  the  lands  (s). 

Where  the  right  is  in  esse  in  any  of  the  ancestors  of  the  heir,  at     388  a. 
the  time  of  the  descent  *of  the  collateral  warranty,  there,  albeit  the    *388o« 
warranty  descend  first,  and  after  the  right  doth  descend,  the  collat- 
eral warranty  shall  bind,  as  in  the  case  of  our  author  (sect  741)  ex-  The  ^^ 
pressly  appeareth.     But  where  the  right  is  not  in  esse  in  the  heir,  musAe  tum- 
or any  of  his  ancestors,  at  the  time  of  the  fall  of  the  warranty,  there  i£  th/hef*1 

t 

(12)  &c.  added  in  L.  and  M.  and  Roh.  (14)  &&  added  L.  and  M.  and  Roh. 

(13)  c'esUugavoir  al  eigne  firere,  solonque  la        (15)  eux — ksfilk*y  L.  and  M»  and  Roh. 
conusant  del  common  Uyy  not  in  L.  and  M. 

nor  Roh. 

(s)  Another  requisite  to  a  good  warranty  is,  that  he  that  is  heir  do  continue  to  be  so,  and 
that  neither  the  descent  of  the  title,  nor  the  warranty  be  interrupted :  for  if  one  binds  him 
and  bis  heirs  to  warranty,  and  after  is  attainted  of  treason  or  fejony,  (not  within  the  statute 
54  Geo.  3.  c.  145.)  and  dies,  this  warranty  does  not  bind  his  heir.  Post,  sect  745.  So  if 
tenant  in  tail  be  disseised,  and  after  release  to  the  disseisor  with  warranty,  and  after  the 
tenant  in  tail  be'  attainted  of  felony,  and  have  issue,  and  die,  this  warranty  will  not  bind  the 
issue.  Post,  sect.  746.  And  the  reason  is,  because  there  is  nothing  in  this  case  to  make 
a  discontinuance,  but  the  warranty,  which  cann<A  descend  to  the  issue  in  tail,  because  the 
blood  between  the  issue  in  tail  and  him  that  made  the  warranty  is  corrupt.  Ibid. — [£d] 
VOL.  II.  29 
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MuSfSu  lt  *a"  not  ^n^'  (y)  ^s  ^'or^  an<*  tenant  be,  and  the  tenant  make 
of tke  m.     a  feoffment  in  fee  with  warranty,  and  after  the  feoffor  purchase  the 
aolfc^.95.)  seignory,  and  after  the  tenant  cease,  the  lord  shall  have  a  cessavit; 
S)H.&«.4&  for  a  warranty  doth  extend  to  rights  precedent,  and  never  to  any 
<io Bap* ».)  right  that  commenceth  after  the  warranty:  whereof  more  shall  be 
said  in  this  section.  Also,  a  warranty  shall  never  bar  any  estate  that 
is  in  possession,  reversion,  or  remainder,  that  is  not  devested,  dis- 
placed, or  turned  to  a  right  before,  or  at  the  time  of  the  fall  of  the 
warranty. 

Si.^Mr.  (*)  ^  a  *ease  for  lifo  be  made  to  the  father,  the  remainder  to  his 
cher'scase.    next  heir,  the  father  is  disseised,  and  releaseth  with  warranty*  and 

'dieth  ;  this  shall  bar  the  heir  (t),  although  the  warranty  doth  fall 

and  the  remainder  cometh  in  esse  at  one  time. 

f^vSSdi  (a^  ^lbere  be  father  and  son,  and  the  son  hath  a  rent-service, 
m.'  3i  Ass,  suit  to  a  man,  rent-charge,  rent-seek,  common  of  pasture,  or  other 
k  4?ju!b&  profit  apprender  out  of  the  land  of  the  father,  *and  the  father  maketh 
g£  7±  Lib.  a  feoffment  in  fee  with  warranty,  and  dieth,  this  shall  not  bar  the 
E^ymour'i  son  °^  *e  rent>  common>  OT  other  profit  apprender  (tjt),  quamvis 
****-  clausula  spicialis  \varrantise  vel  acquietantias  in  cartis  tenenti- 

(260)*     um  inseratur,  quia  in  tali  casu  transit  terra  cum  onere:  and  he 
that  is  in  seisin  or  possession  need  not  to  make  any  entry  or  claim : 
and  albeit  the  son,  after  the  feoffment  with  warranty,  and  before  the 
death  of  the  father,  had  been  disseised,  and  so  being  out  of  posses- 
sion, the  warranty  descended  upon  him,  yet  the  warranty  should  not 
bind  him,  because  at  the  time  of  the  warranty  made,  the  son  was  in 
21^7'n31'  P08SeS8i°n  (w)*     (*)  So  if  my   collateral   ancestor  release  to  my 
vtiL'nct.66&  tenant  for  life,  this  shall  not  bind  my  reversion  or  remainder,  be- 
cause that  the  reversion  or  remainder  continued  in  hie.     But  if  he 
that  hath  a  rent,  common,  or  any  profit  out  of  the  land   in  tail, 
disseise  the  tenant  of  the  land,  and  maketh  a  feoffment  of  the  land, 
g»MB.4.»  and  warrant  the  land  to  the  feoffee  and  his  heirs  ;  (ft)  regularly  the 
s  a  7. 1 17.   warranty  doth  extend  to  all  things  issuing  out  of  the  land,  that  is  to 
S.H»25r'  tey?  *°  warrant  the  land  in  such  plight  and  manner,  as  it  was  in  the 
«E?aS'a,7a  band  of  the  feoffor,  at  the  time  of  the  feoffment  with'  warranty ;  and 
fTFb'us    *^e  fo°^ee  8ball  vouch,  as  of  lands  discharged  of  the  rent,  &c  at  the 
mh!&'  <6*  time  of  the  feoffment  made. 

Ante,  366  b. 
Moor.  66.) 

A  woman  that  hath  a  rent  charge  in  fee  intermarrieth  with  the 
tenant  of  the  land,  an  estrangcr  releaseth  to  the  tenant  of  the  land 
with  warranty ;  he  shall  not  take  advantage  of  this  warranty  either 
by  voucher  or  xoarrantia  cartse;  for  the  wife,  if  her  husband  die, 
or  the  heir  of  the  wife,  living  the  husband,  cannot  have  an  action 

(t)  That  is,  at  common  law,  before  the  statute  4  and  5  Ann.  c.  16.    See  the  note  to  fo. 

3  b.  infra.— [Ed.] 

(u)  And  the  reason  is,  because  the  son  was  actually  seised  of  the  rent  or  common  at  the 
time  of  the  warranty,  and  he  who  is  in  possession  needs  not  put  in  his  claim,  either  to  avoid 
the  fine  or  collateral  warranty.  Seymour's  case,  10  Co.  96.  Et  vid.  ace.  Goodright  d.  Hart, 
t.  Board,  1  Cm.  249.    3  T.  R.  162.     1  Prest.  Conv.  230,  231.— [Ed.] 

(w)  And  the  warranty,  at  the  time  of  tie  creation  of  it,  did  not  extend  to  any  estate  of 
freehold  or  inheritance  m  esse.    10  Co.  96. — [Ed.] 
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for  the  rent  upon  a  title  before  *the  warranty  made ;  for  if  the    •389  a. 
heir  of  the  wife  bring  an  assise  of  mart  d'ancester,  this  action  is 
grounded  after  the  warranty,  whereunto,  as  hath  been  said,  the 
warranty  shall  not  extend  (x). 

*So  it  is,  if  the  grantee  of  the  rent  grant  it  to  the  tenant  of  the     (261)» 
land  upon  condition,  which  maketh  a  feoffment  of  the  land  with  (Ame,366b,) 
warranty,  this  warranty  cannot  extend  to  the  rent,  albeit  the  fe» 
offment  was  made  of  the  land  discharged  of  the  rent;  for,  if  the   (Ante,  an.) 
condition  be  broken,  and  the  grantor  be  entitled  to  an  action,  this 
must  of  necessity  be  grounded  after  the  warranty  made. 

But  in  the  case  aforesaid,  when  the  woman  grantee  of  the  rent 
marrieth  with  the  tenant,  and  the  tenant  maketh  a  feoffment  in  fee 
with  warranty,  and  dieth,  in  a  cut  in  vita  brought  by  the  wife  (as 
by  law  she  may),  (c)  the  feoffee  shall  vouch  as  of  lands  discharged  <C)  7H.4. 17. 
at  the  time  of  the  wairanty  made,  for  that  her  title  is  paramount : 
so,  if  tenant  in  tail  of  a  rent-charge  purchase  the  land,  and  make  a 
feoffment  with  warranty,  if  the  issue  bring  a  formedon  of  the  rent, 
the  tenant  shall  vouch  causd  qudsuprd  (y). 

(*)  But  some  do  hold,  that  a  man  shall  not  vouch,  &c.  as  of  (*)  ioE.4.9b. 
land  discharged  of  a  rent-service.  44  e.' 3. 19. 

(d)  Also,  no  warranty  doth  extend  unto  mere  and  naked  titles,  as  <*  ut>.  lg 
by  force  of  a  condition  with  clause  of  re-entry,  exchange,  mortmain,  Seymour1! 
consent  to  the  ravisher,  and  the  like,  because  that  for  these  no  action  £u&  31  am! 
doth  lie;  and  if  no  action  can  be  brought,  there  can   be  neither  S;jf  33 ^J 
voucher,  writ  of  warrantia  cartes,  nor  rebutter,  and  they  continue  gjj-^a  ^ 
in  such  plight  and  essence  as  they  were  by  their  original  creation,  Jjer»^> 
and  by  no  act  can  be  displaced  or  devested  out  of  their  original  ioReM8b. 
essence,  and  therefore  cannot  be  bound  by  any  warranty  (z).  ^KwlSSb.) 

(e)  And  albeit  a  woman  may  have  a  writ  of  flower  to  recover  her  <*)  ***•* 
dower,  yet  because  her  title  of  dower  cannot  be  *devested  out  of  21  e.  4.  aa. 
the  original  essence,  a  collateral  warranty  of  the  ancestor  of  the  rti262^*r 
woman  shall  not  bar  her.     So  it  is  of  a  feoffment  causd  matri-  ron'Teue.1) 
monii  prmlocutu 

<x)  The  grantee  in  this  case  could  not  have  advantage  of  the  warranty,  as  to  the  rent, 
because  the  wife's  estate  therein  was  not  displaced  whop,  the  warranty  was  made ;  and  if 
the  wife  or  her  heir  afterwards  bring  an  action  for  the  rent,  it  must  be  grounded  on  some  act 
done  after  the  warranty  was  made.    Hawk.  Abr.  496. — [Ed.] 

( v)  In  both  these  cases  the  feoffee  shall  vouch  as  of  lands  discharged  of  the  rent,  for  the 
warranty  extends  to  all  things  issuing  out  of  the  lands,  and  secures  it  in  such  plight,  as  it 
was  in  the  feoffor  at  the  time  of  the  feoffment  made ;  but  inasmuch  as  the  rent  is  a  thing 
that  lies  not  in  discontinuance,  the  issue  or  wife  may  distrain  for  it,  and  avoid  the  warranty; 
for  it  is  in  their  election  whether  they  will  look  on  themselves  as  in  possession  or  not. 
Seymour9*  case,  10  Co.  96.— [Ed.] 

(z)  And  for  the  same  reason,  a  renlrcharffe,  or  other  collateral  interest,  or  easement, 
cannot  be  barred  by  non-claim  on  a  fine.  Carkampton  v.  Carhampton,  1  Irish  T.  Rep.  567. 
5  Co.  124  a.  Sheph.  Touch.  22.  Nor  can  an  interesse  termini  while  it  remains  such  ;  that 
is,  till  it  gives  a  ririit  of  entry ;  nor  a  condition,  till  it  operates  by  giving  a  right  of  entry : 
nor  a  power,  or  rather  an  authority  given  to  executors  to  sell,  be  barred  by  non-claim  on  a 
fine,  since  in  all  these  instances  there  is  no  adverse  possession.    2  Prest.  Oonv.  231.— [Ed.] 
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uTtwTON.       J2LSO.  if  tenant  in  tail  be  seised  of  (16)  lands  devisable  by 
^  Is^b  l*"  testament  after  the  custom,  fyc.  and  the  tenant  in  tail  alieneth  the 
Muittake     same  (17)  tenements  to  his  brother  in  fee,  and  hath  issue,  and 
JjfcSf  She1**    dieth,  and  after  his  brother  deviseth  by  his  testament  the  same 
KbSdir,aSn  tenement3  to  another  in  fee,  and  bindeth  him  and  Ms  heirs  to 
Mm.11  ngon  warranty,  fyc.  and  dieth  without  issue;  it  seemeth  that  this  war- 
ranty shall  not  bar  the  issue  in  the  tail,  if  he  will  sue  his  writ 
offormedon,  because  that  this  warranty  shall  not  descend  to 
the  issue  in  tail,  insomuch  as  the  uncle  of  the  issue  was  not 
bound  to  the  same  warranty  in  his  life-time :  neither  (18)  could 
he  warrant  the  tenements  in  his  life,  insomuch  as  the  devise 
could  not  take  any  execution  or  effect  until  after  his  decease.(l) 
•386  a.    j2nd  insomuch  as  the  uncle  in  his  life  was  not  *held  to  warranty, 
such  warranty  may  not  descend  from  him  to  the  issue  in  the  tail, 
fyc.for  nothing  can  descend  from  the  ancestor  to  his  heir,  unless 
the  same  were  in  the  ancestor  (2). 

20**570'         Here  our  author  declareth  one  of  the  maxims  of  the  common  law, 

ioi£p.ft5.)    that  the  heir  shall  never  be  bound  to  any  express  warranty,  but 

where  the  ancestor  was  bound  by  the  same  warranty  ;  for,  if  the 

ancestor  were  not  bound,  it  cannot  descend  upon  the  heir,  which  is 

J/>  3i e.  i.    the  reason  here  yielded  by  Littleton.     (/)  If  a  man  make  a  feoff- 

<Ho&  lao.      ment  in  fee,  and  bind  his  heirs  to  warranty,  this  is  void,  by  the 

Ante,  2i3b.)   warrant  0f  this  maxim,  as  to  the  heir,  because  the  ancestor  himself 

Bract,  lib.  z  was  not  bound.     Also,  if  a  man  bind  his  heirs  to  pay  a  sum  of 

BHtu  fo^8*     money,  this  is  void.     And  of  the  other  side,  if  a  man  bind  himself 

108  b*  to  warranty,  and  bind  not  his  heirs,  they  be  not  bound ;  for  he  must 

say,  as  it  appeareth  before,  Ego  et  hasredes  mei  warrantizabimus, 

SsTSfti8,  &c-  (N)*   iff)  ^n(*  Fleta  saith,  Nota  quod  haeres  non  tenetur  in 

if j?6,«l    •Angtid  Qd  debita  antecessors  reddendo,  *nisi  per  antecessorem 

<4Rea80.     ad  hoc  fuerit  obligatus,  prseterquam  debita  regis  tantum;  A 

n(363)*>  fortiori  in  case  of  warranty,  which  is  in  the  realty.  % 

55SJ£y£ia      ^ut  a  warranty  *n  *aw  may  kind  the  heir,  although  it  never 
law.  bound  the  ancestor,  and  may  be  created  by  a  last  will  and  testa- 

cy 18E.3.&  ment  (A)  As  if  a  man  devise  lands  to  a  man  for  life  or  in  tail 
reserving  a  rent,  the  devisee  for  life  or  in  tail  shall  take  advantage 
of  this  warranty  in  law,  albeit  the  ancestor  was  not  bounden,  and 
shall  bind  his  heirs  also  to  warranty,  although  they  be  not  named. 
Also,  an  express  warranty  cannot  be  created  without  deed,  and  a 
will  in  writing  %  no  deed,  and  therefore  an  express  warranty 
cannot  be  created  by  will.  - 

(16)    ierre*— tenements,  L.  and   M.  and        (17)  mesmes,  not  in  L.  and  M.  nor  Roh. 
Roh.  (18)  que  il  ne,  not  in  L.  and  M.  nor  Roh. 

(1 J  Upon  a  similar  principle  it  was  held  that  a  person  could  not  devise  land  in  frank- 
mamage,  because  the  donee  could  not  hold  of  the  donor.  Ant.  21  b.  vol.  1.  p.  634* 
[Butler,  Note  336.] 

(2)  It  is  a  general  rule  that  the  heir  cannot  take  any  thing  by  descent,  where  the  ancestor 
is  secluded  from  taking.  Ante,  99  b.  If  a  father  and  his  heir  apparent  join  in  a  warranty, 
the  heir  is  doubly  bound,  by  his  own  warranty,  and  as  heir  to  his.  father.  Moore,  20, 
[Butler,  Note  337.] 

(n)  Vide  Heba,  Kb.  2.  tap.  «2.  $  10. 
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And  it  is  also  to  be  observed,  that  in  all  the  cases  that  Littleton     370  a. 
hath  put,  or  shall  put,  the  lineal  or  collateral  warranty  doth  bind  the  JnStciSnita 
heir ;  and  therefore  the  successor  claiming  in  an  other  right  shall  JSLJ61116 
not  be  hound  by  the  warranty  of  any  natural  ancestor.     For  which 
cause,  (*)  in  a  juris  utrum  brought  by  a  parson  of  a  church,  the  g^^s.* 
collateral  warranty  of  his  ancestor  is  no  bar,  for  that  he  demandeth 
the  land  in  the  right  of  his  church  in  his  politic  capacity,  and  the 
warranty  descendeth  on  him  in  his  natural  capacity.     (Je)  But  some  <*>3*e  & 
have  holden,  that  if  a  parson  bring  an  assise,  that  a  collateral  war-       ' 7L 
rmty  of  his  ancestor  shall  bind  him ;  and  their  reason  is,  for  *that     *370  b. 
the  assise  is  brought  of  his  possession  and  seisin,  and  he  shall  re- 
cover the  mean  profits  to  his  own  use :  but  seeing  he  is  seised  of  the 
freehold,  whereof  the  assise  is  brought,  injure  ecclesiae,  which  is  in 
another  right  than  the  warranty,  it  seemeth  that  it  should  not  be 
any  bar  in  the  assise.    The  like  law  is  of  a  bishop,  archdeacon,  dean, 
master  of  an  hospital,  and  the  like,  of  their  sole  possessions,  and  of 
the  prebend,  vicar,  and  the  like. 

(*)  King  H.  3.  gave  a  manor  to  Edmund  earl  of  Cornwall,  and  to  the  DWenkj  in 
heirs  of  his  body,  saving  the  possibility  of  reverter,  and  died  :  the  U!iX?t7f* 
earl,  before  the  statute  of  W.  2.  cap.  1.  de  donis  canditionalibus,  jSSemBng 
by  deed  gave  the  said  manor  to  another  in  fee  with  warranty  in  Sl!^^ 
exchange  for  another  manor,  and  after  the  said  statute  in  the  twenty-  se.  3.66a. b. 
eighth  year  of  E.  1.  dieth  without  issue,  leaving  assets  in  fee-simple:  ataa/asi3** 
which  warranty  and  assets  descended  upon  king  E.  1.  as  cousin  Sbe)p,i,AnU 
german  *and  heir  of  the  said  earl,  viz.  son  and  heir  of  king  Henry    (264)* 
3.,  brother  of  Richard  earl  of  Cornwall,  father  of  the  said  earl 
Edmund.     And  it  was  adjuged,  that  the  king,  as  heir  to  the  said  X^278-* 
earl  Edmund,  was  by  the  said  warranty  and  assets  barred  of  the  E.a'oarr.7i. 
possibility  of  reverter,  which  he  had  expectant  upon  the  said  gift, 
albeit  the  warranty  and  assets  descended  upon  the  natural  body  of 
kjpgE.  1.,  as  heir  to  a  subject;  and  king  E.  1.  claimed  the  said 
manor,  as  in  his  reverter  injure  coronse  in  the  capacity  of  his  body 
politic,  jn  which  right  he  was  seised  before  the  gift.     In  this  case,  J£jt$£& 
how  by  the  death  of  the  said  earl  Edmund  without  issue,  the  king's  SRep.  laab. 
title  by  reverter,  and  the  warranty  and  assets  came  together,  and  Vw*h-a79> 
that  the  warranty  was  collateral,  yet  the  king  shall  not  be  barred 
without  assets,  as  a  subject ,  shall  be ;  and  many  other  things  are  to 
be  observed  in  this  case,  which  the  learned  reader  will  observe  (1). 

Here  not  this  diversity :  if  the  heir  be  within  age  at  the  time  of     380a. 
the  descent  of  the  warranty,  he  may  enter  and  avoid  the  estate,  SS^offiiii 
either  within  age,  or  at  any  time  after  his  full  age  (d  i)  ;  and  Little-  M»«tti»fcu 

(1)  The  king  was  barred  of  the  possibility  of  reverter  descending  to  him  injure  oortme, 
by  warranty  and  assets  from  a  subject  descending  on  his  body  natural,  because  in  all  likeli- 
hood those  lands  will  descend  to  the  same  person  to  whom  the  crown  will  descend,  and 
consequently  will  be  a  good  recompense  for  the  loss  of  the  crown  lands ;  but  in  the  case  of 
the  parson  his  successor  can  have  no  benefit  of  what  the  predecessor  has  in  his  natural 
opacity.    Hawk.  Abr.  474.— [Butler,  Note  321.] 

(d1)  The  last  requisite  to  a  good  warranty,  is,  that  the  heir,  who  is  to  be  barred  by  the 
warranty,  be  of  full  age  at  the  time  of  the  fall  of  the  warranty ;  /or  if  the  ancestor  make 
a  feoffment,  or  a  release  with  warranty,  his  heir  being  within  age,  and  after  the  ancestor 
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of  the  war- 
ranty : 

is  e.  4.1a  as 

H-6.63.   28 
Ass.  28.  32  E. 
a  Garr.  30. 
(1  Rep.  120. 
140.)  <2Rol. 
Abr.  773.  > 

35  H.  6- 63. 
(265)* 

<£3.H.7.». 

36  H.  6. 63. 
Br.  tit.  War. 
54.38H.8.UL 
War.  Br.  84. 
Lib.Lfol.67a. 
in  Archer's 
case.  &  140. 
Chudley's 
case. 

•380  b. 
unless  his  en- 
try was  taken 
away. 
(1  Rep.  66.) 
(m)18E.3.a 
<F.N.B.192g. 
2Inst.4S3.) 


LITTLETON. 

[Sect697. 
364  b.] 

4.  Effect  of 
warranty. 
At  common 
law  every 
warranty 
(except  by 
disseisin) 
was  a  bar  to 
the  heir. 


365  a. 


ton  (sect  726.)  sahh  well,  that  the  infant  in  this  case  may  enter  upon 
the  alienee ;  for  if  hfe  bring  his  action  against  him,  he  shall  be  barred 
by  this  warranty,  so  long  as  the  state  whereunto  the  warranty  is 
annexed  continue,  and  be  not  defeated  by  entry  of  the  heir ;  but  if 
he  be  within  age  at  the  time  of  the  alienation  with  Warranty,  and 
become  of  full  age  before  the  descent  of  the  warranty,  the  warranty 
shall  bar  him  *for  ever.  Our  author  putteth  his  cases  where  the 
entry  of  the  issue  is  lawful ;  (J)  for  where^the  entry  of  the  infant 
is  not  lawful  when  the  warranty  *descendeth,  the  warranty  doth 
bind  the  infant,  as  well  as  a  man  of  full  age;  and  the  reason  thereof 
is,  because  the  state,  whereunto  the  warranty  was  annexed,  con- 
tinued and  cannot  be  avoided  but  by  action,  in  which  action  the 
warranty  is  a  bar;  and  for  the  same  reason  likewise' it  is  of  a  feme 
covert,  if  her  entry  be  not  lawful,  a  warranty,  descending  on  her 
during  the  coverture,  doth  bind  her.  (m)  And,  albeit  the  husband 
be  within  age  at  the  descent  of  the  warranty,  yet,  if  the  entry  of 
the  wife  be  taken  away,  the  warranty  shall  bind  the  wife. 

If  lands  had  been  given  to  the  husband  and  wife  and  their  heirs, 
and  the  husband  had  made  a  feoffment  to  another,  to  whom  a  col- 
lateral ancestor  of  the  wife  had  released,  and  died,  and  the  husband 
died,  (and  this  had  been  before  the  statute  of  32  H.  8.)  this  warranty 
had  so  bound  her  waivable  right,  as  she  could  not  waive  her  estate, 
and  fclaim  dower.  Otherwise  it  is  of  an  estate  determined :  for  if  a  dis- 
seisor make  a  lease  to  the  husband  and  wife  during  the  life  of  the 
husband,  and  the  husband  dieth,  she  may  disagree  to  this  estate  de- 
termined, to  save  herself  from  damages.  And  so  note  a  diversity 
between  an  estate  determined,  and  an  estate  bound  by  warranty. 

IT  is  commonly  said,  that  there  be  three  warranties,  sciL 
warranty  lineal,  warranty  collateral,  and  warranty  that  com- 
mences by  disseisin.  And  it  is  to  be  understood,  that  before  tye 
statute  of  Gloucester  all  warranties  which  descended  to  them 
which  are  heirs  to  those  who  made  the  warranties,  were  bars  to 
the  same  heirs  to  demand  any  lands  or  tenements  against  the 
warranties,  except  the  warranties  which  commence  by  disseisin  ; 
for  such  warranty  was  no  bar  to  the  heir,  for  that  the  warranty 
commenced  by  wrong,  viz.  by  disseisin. 

Here  our  author  beginneth  with  an  exact  division  of  war- 
ranties. 


And  this  division  of  warranties  that  Littleton  here  speaketh  of, 
he  intendeth  of  warranties  in  deed. 

die,  and  the  warranty  descend  upon  the  heir  within  age,  this  is  no  bar.  CkutUeigh's  oue, 
1  Co.  140  b.  So  if  an  infant- was  disseised,  and  the  ancestor  of  the  infant  released  to  such 
disseisor  with  warranty,  and  died  during  the  non-age  of  the  heir,  this  was  no  bar ;  for  the 
heir  having  in  himself  the  right  of  possession,  might  enter;  and  consequently  by  his  entry 
the  estate  to  which  the  warranty  was  annexed  was  defeated,  the  warranty  not  interfering 
with  his  right  of  entry.  But  if  he  had  only  had  a  right  of  action,  he  would  have  been 
bound ;  as  the  warranty  would  have  been  an  utter  bar  to  any  action  brought,  though  it 
would  not  preclude  him  from  entering.    Infra,  380  a.  Watk.  Gilb.  Ten.  148.  404 [Ed.] 
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*«  Before  the  statute  of  Gloucester."    This  statute  was  made    (366)# 
at  a  parliament  holden  at  Gloucester  in  the  sixth  year  of  the  reign  ^J^2q!" 
of  king  E.  1.,  and  therefore  it  is  called  the  statute  of  Gloucester.        jj*  tw  *e 

cup.  3.  re- 
straining alienation  with  warranty  tenants  bTcurtesy,  *c.  of  their  wires'  inheritances. 
Glouccap.3.    VkL  sea.  7S4,  726.  &  737.  ftc    (2  Inst.  293.) 

By  the  statute  of  Gloucester  four  things  are  enacted  :  SSSSSS. 

(8  Rep.  52^3.) 

First,  that  if  a  tenant  by  the  curtesy  alien  with  warranty  and 
dieth,  that  this  shall  be  no  bar  to  the  heir  in  a  writ  oiraort  d'ancester,  . 
without  assets  in  fee-simple ;  and  if  lands  or  tenements  descend  to 
the  heir  from  the  father,  he  shall  be  barred,  haying  regard  to  the 
value  thereof. 

•Secondly,  that  if  the  heir,  for  want  of  assets  at  that  time  descend-  *365  b* 
ed,  doth  recover  the  lands  of  his  mother  by  force  of  this  act,  and 
afterwards  assets  descend  to  the  heir  from  the  father,  then  the  tenant 
shall  recover  against  the  heir  the  inheritance  of  the  mother  by  a 
writ  of  false  judgment,  which  shall  issue  out  of  the  record,  to  re- 
summon him  that  ought  to  warrant,  as  it  hath  been  done  in  other 
cases,  where  the  heir  being  vouched  cometh  into  the  court,  and 
pleadeth  that  he  hath  nothing  by  descent 

Thirdly,  that  the  issue  of  the  son  shall  recover  by  a  writ  of 
cosinage,  aiel,  and  besaiel. 

And  lastly,  that  the  heir  of  the  wife,  after  the  death  of  the  father 
and  mother,  shall  not  be  barred  of  his  action  to  demand  the  heritage 
of  the  mother  by  writ  of  entry,  which  his  father  aliened  in  the  time 
of  his  mother,  whereof  no  fine  was  levied  in  the  king's  court. 

Concerning  the  first,  there  be  two  points  in  law  to  be  ob-  (Pom,  64  b.) 
served: 

First,  albeit  the  statute  in  this  article  name  a  writ  of  mort  d'an-  gj11^2^ 
cester,  and  after  writs  of  cosinage,  aiel  and  besaiel  (n);  yet  a  writ  a.  Gar.  63.  is 
of  right,  a  formedon,  a  writ  of  entry  ad  communem  legem,  and  all  com.6iio.P?? 
other  like  actions,  are  within  the  purview  of  this  statute  ;  for  those  f'em^E.  u 
actions  are  put  but  for  examples.  <*«*.  87. 

•Secondly,  where  it  is  said  in  the  said  act  (if  the  tenant  by  the     (p6?)* 
curtesy  alien),  yet  his  release  with  warranty  to  a  disseisor,  &c.  is  me!  4  lam 
within  the  purview  of  the  statute,  for  that  it  is  in  equal  mischief;  f^a£{§jf£ 
and  if  that  evasion  might  take  place,  the  statute  should  have  been 
made  in  vain. 

If  tenant  by  the  curtesy  be  of  a  seignory,and  the  tenancy  escheat  22A«.9.*37. 
unto  him,  and  after  he  alieneth  with  warranty,  this  shall  not  )>ind  Ga^1&E* L 
the  issue,  unless  assets  descend  ;  for  it  is  in  equal  mischief. 

As  to  the  second  clause  of  the  statute  of  Gloucester,  there  are  two    366  a. 
points  of  law  to  be  observed  : 


Digitized  by  LjOOQIC 


216  OF  WARRANTY.  BOOKH. 

• 

pl  c^™-      First,  that,  by  the  express  purview  of  the  statute,  if  assets  do  after 

5££no£    descend  from  the  father,  then  the  tenant  shall  have  recovery  or 

smh  See?"  restitution  of  the  lands  of  the  mother.     But  in  a  formedon,  if  at  the 

time  of  the  warranty  pleaded  no  assets  be  descended,  whereby  the 

demandant  recovereth,  if  after  assets  descend,  there  the  tenant  shall 

have  a  scire  facias  for  the  assets,  and  not  for  the  land  intailed.  And 

the  reason  hereof  is,  that  if  in  this  case  the  tenant  should  be  restored 

to  the  land  intailed,  then  if  the  issue  in  tail  aliened  the  assets,  his 

issue  should  recover  in  a  formedon  ;  and  therefore  the  sages  of  the 

,   law,  to  prevent  future  occasions  of  suits,  resolved  the  said  diversity 

in  the  cases   abovesaid,  upon  consideration  and  construction  of 

the  statute  of  Gloucester,  and  of  the  statute  de  donis  conditionali- 

bus. 

Secondly,  it  is  to  h/e  observed,  that,  after  assets  descended,  the 

recovery  shall  be  by  writ  of  judgment,  which  shall  issue  out  of  the 

roll  of  the  justices,  &c.     And  here  two  things  are  to  be  declared  and 

explained.     First,  by  what  writ,  &c.  and  that  is  clear,  viz.  by  scire 

ub. &  him.  facias.     But  the  second  is  more  difficult ;  and  that  is,  upon  what 

cMe.3nS!0i9i  manner  of  judgment  the  scire  facias  is  to  be  grounded :  for  explana- 

uyiouit    ti°n  whereof  it  is  to  be  understood,  that,  if  the  tenant  will  have 

Ogct.iJ.i80.  benefit  of  the  statute,  he  must  plead  the  warranty,  and  acknowledge 

Ante,'a3k.     the  title  of  the  demandant,  and  pray  that  the  advantage  of  the  statute 

(2G&y     may  be  saved  unto  him,  and  then  if  after  assets  ^descend,  the  tenant 

upon  this  record  shall  have  a  scire  facias:  and  if  assets  descend  but 

for  part,  he  shall  have  a  scire  facias  for  so  much.     But  if  the  tenant 

plead  the  warranty,  and  plead  further  that  assets  descended,  &c  and 

the  demandant  taketh  issue  that  assets  descended  not,  &c  which 

issue  is  found  for  the  demandant,  whereupon  he  recovereth,  the 

tenant,  albeit  assets  do  after  descend,  shall  never  have  a  scire  facias 

upon  the  said  judgment ;  for  that  by  his  false  plea  he  hath  lost  the 

benefit  of  the  said  statute. 

8E.«.ut  Touching  the  third,  sufficient  hath  been  spoken  before.     For  the 

wr aw.  'as^  **  *8  *°  ^e  observed,  that  if  the  husband  be  seised  of  lands  in 
the  right  of  his  wife,  and  maketh  a  feoffment  in  fee  with  warranty, 
the  wife  dieth,  and  the  husband  dieth,  this  warranty  shall  not  bind 
the  heir  of  the  wife  without  assets,  albeit  the  husband  be  not  tenant 
by  the  curtesy.     But  of  this  you  shall  read  more  hereafter. 

Vid.seo.726.  In  the  mean  time  know  this,  that  the  learning  of  warranties  is 
one  of  the  most  curious  and  cunning  learnings  of  the  law,  and  of 
great  use  and  consequence. 

uttlbtoic.  •ALSO,  it  is  spoken  in  the  end  of  the  said  statute  of  Gloucester, 
^ai1*7!8,  whichspeakethof  'the alienation  with  warranty  made  by  the  tenant 
Exception  ty  *ne  curtesy  in  this  form.  Jllso,  in  the  same  manner,  the  heir  of 
222^  "&  '**  woman  after  the  death  of  the  father  and  mother  shall  not  be 
fine,  intended  barred  of  action,  if  he  demandeth  the  heritage  or  the  marriage 
bo&huefind  of  his  mother  by  writ  of  entry,  that  his  father  aliened  in  his 
™*  wife.  mother's  time,  whereof  no  fine  is  levied  in  the  king's  court :  and 
so  by  force  of  the  same  statute,  if  the  husband  of  the  wife  alien 
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the  heritage  or  marriage  of  his  wife  in  fee  with  warranty,  tyc. 
by  his  deed  ipi  the  country,  it  is  clear  law,  that  this  warranty 
shall  not  bar  the  heir,  unless  he  hath  assets  by  descent  (19). 

BUT  the  doubt  is,  if  the  husband  alien  the  heritage  of  his  Jg™**^ 
w\fe  by  fine  levied  in  the  king's  court  with  warranty,  fyc.  if  this  ^jUJ  n 
shall  oar  the  heir  without  any  descent  in  value  (20).     *j3nd  as     (269)* 
to  this,  I  will  here  tell  certain  reasons,  which  I  have  heard  said  <?in*.2M.> 
in  this  matter.    I  have  heard  my  master  Sir  Richard  Newton, 
late  chief  justice  of  the  common  pleas,  once  say  in  the  same 
court,  that  such  warranty  as  the  husband  maketh  by  fine  levied 
in  the  king's  court  shall  bar  the  heir,  albeit  he  (21)  hath  nothing    . 
by  descent,  because  the  statute  saith  (whereof  no  fine  is  levied  in 
the  king's  court  (22)) ;  and  so  by  his  * opinion  this  warranty  by    •382  a. 
fine  (23)  remaineth  yet  a  collateral  warranty,  as  it  was  at  the 
common  law,  not  remedied  by  the  said  statute,  because  the  said 
statute  excepteth  alienations  by  fine  with  warranty. 

AND  some  others  have  said,  and  yet  do  say  the  contrary,  and  little™. 
this  is  their  proof,  that  as  by  the  same  chapter  of  the  said  statute  [Sf5£  7^°* 
it  is  ordained,  that  the  warranty  of  the  tenant  by  the  curtesy    383a,J 
shall  be  no  bar  to  the  heir,  unless  that  he  hath  assets  by  descent, 
(ft.  although  that  the  tenant  by  the  curtesy  levy  a  fine  of  the 
same  tenements  with  wan%anty,  fyc.  as  strongly  as  he  can,  yet 
this  warranty  shall  not  bar  the  heir,  unless  that  he  hath  assets 
by  descent,  fyc.    And  I  believe  that  this  is  law ;  and  therefore 
they  say,  that  it  should  be  inconvenient  to  intend  the  statute  in 
such  manner,  as  a  man  that  hath  nothing  but  in  right  of  his 
w\fe,  might  by  fine  levied  by  him  (24)  of  the  same  (25)  tenements 
which  he  hath  but  in  right  of  his  wife  with  warranty,  fyc.  bar 
the  heir  of  the  same  tenements  without  any  descent  of  fee-simple, 
$c.  where  the  tenant  by  the  curtesy  cannot  do  this. 

*  That  it  should  be  inconvenient."    Argumentum  ab  incon-     383  a. 
venienti,  b  very  forcible  in  law,  as  often  hath  been  observed.  £?' MCU  *' 

BUT  they  have  said,  that  the  statute  shall  be  intended  after  urn*™*. 
this  manner,  scilicet,  where  the  statute  (26)  saith,  whereof  no  fine  ^Sg7^1' 
is  levied  in  the  king's  court,  that  is  to  say,  * whereof  no  lawful  (nowd.  p  u. 
fine  is  rightfully  levied  in  the  king's  court.    And  that  is  whereof  p^'aw^ 
no  fine  of  the  husband  and  his  wife  is  levied  *in  the  king's  court,  ^^Jj 
for  at  the  time  of  the  making  of  the  saicf,  statute,  every  estate  of  Rcp.43.  Ann, 
lands  or  tenements  that  any  man  or  woman  had  which  should  mm^S2  b. 
descend  to  his  heir  was  fee-simple  without  condition,  or  upon     (270)# 
certain  conditions  in  deed  or  in  law.    And  because  that  then 
such  fine  might  rightfully  be  levied  by  the  husband  and  his  wife, 
and  the  heirs  of  the  husband  should  warrant,  fyc.  such  warranty 

(19)  This  section  not  in  L.  and  M.  nor  (23)  &c  added  in  L.  and  M.  and  Roh. 

Rob.  (24)  mesme,  added  in  L.  and  M.  and  Roh. 

(90)  Uc.  added  L.  and  M.  and  Roh.  (25)  mesmet,  not  in  L.  and  M.  nor  Roh. 

(21)  arf— »'«*,  L.  and  M.  and  Roh.  (26)  dit-parle,  L.  and  M.  and  Roh. 


(»)  Uc.  added  in  L.  and  M.  and  Roh. 
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shall  bar  the  heir  (27),  and  so  they  say,  that  this  is  the  meaning 
of  the  statute,  for  if  the  husband  and  his  wife  should  make  a 
feoffment  in  fee  by  deed  in  the  country,  his  heir  after  the  decern 
x     of  the  husband  and  wife  shall  have  a  writ  of  entry  sur  cui  in 
vita,  fyc.  notwithstanding  the  warranty  of  the  husband,  then  \f 
no  such  exception  were  made  in  the  statute  of  the  fine  levied,  ^c. 
then  the  heir  should  have  the  writ  of  entry, fyc.  notwithstanding 
the  fine  levied  by  the  husband  and  his  wife,  because  the  words  qf 
the  statute  before  the  exception  of  the  fine  levied,  fyc.  are  general, 
viz.  that  the  heir  of  the  wife  after  the  death  of  the  father  and 
mother  is  not  barred  of  action,  if  he  demand  the  heritage  or 
the  marriage  of  his  mother  by  writ  of  entry,  that  his  father 
aliened  in  the  time  of  his  mother,  and  so  albeit  the  husband  and 
wife  aliened  by  fine,  yet  this  is  true,  that  the  husband  aliened  in 
the  time  of  the  mother,  and  so  it  should  be  in  that  case  of  the 
*383  a.    statute,  unless  that  such  *  words  were,  viz.  whereof  no  Jim  is 
(2inst.m>   levied  {n  the  king>8  court;  and  so  they  say,  that  this  is  to  be 
understood,  whereof  no  fihe  by  the  husband  and  his  wife  is  kvitd 
in  the  king's  court,  the  which  is  lawfully  levied [in such  case; for 
if  the  justices  have  knowledge,  that  a  man  that  hath  nothing 
but  in  the  right  of  hi*  wife,  will  levy  a  fine  in  Ms  name  only, 
they  will  not  neither  (28)  ought  they  to  take  such  fine  to  be  levied 
by  the  husband  alone  without  (29)  his  wife,  fyc.     Ideo  quare  of 
this  matter,  fyc.  (30). 

383  a.  "For  if  the  justices  have  knowledge,  fyc."  Hereby  it  appeareth 
(o^Jh^w.  (o)  that  the  judge,  if  he  knoweth  it,  ought  not  to  take  knowledge  of 
ERi3,Dyer2  a  ^ne  ^at  worketn  a  wrong  to  a  third  person. 

I7&  1H.7.9.  j 

E*a4i!V  *"  / have  heard  my  master  Sir  R.  Newton,  fyc."  Sir  R.  Newton 
eh*. Dyer  wag  ft  ge^man  0f  ancient  family;  in  Latin,  de  novd  villd;™ 
(271)*  French,  de  nevfe  ville;  and  a  reverend  learned  judge,  and  worthily 
advanced  to  be  chief  justice  of  the  court  of  common  pleas,  whom 
our  author  remembers  with  great  reverence,  as  by  his  words  you 
may  perceive,  calling  him  his  master,  and  citeth  his  opinion  deliver- 
ed once  in  the  court  of  common  pleas,  which  our  author  heard  and 
observed  (whose  example  therein  it  is  necessary  for  our  student  to 
follow);  but  the  latter  opinion  (as  hath  been  before  observed)  being 


(rtBraoon,  Littleton's  own,  is  against  the  opinion  of  the  Lord  Newton,  (/>)and 
h^*6.I2m>!,34.  ^e  *aw  *s  bolden  clearly  with  our  author  at  this  day ;  and  our  author 
iE;?vvf;  (as  in  all  other  cases)  hath  good  authority  in  law  to  warrant  his  opin- 

81.18E.3.61.  V  .,,,...    , .  _       .' . A       .,__  *___/ f i 1M. 


7  e.  a  si.    "  ion  ;  Nullius  hominis  authoritas  tantum  apud  nos  valere  debet, 
^topffi   tit  meliora  non  sequeremur  si  quis  attulerit. 


ii. 


Of  the  rest  of  these  three  sections  sufficient  hath  been  said  before. 


[Sect* 731.      JILSO,  it  is  to  be  understood,  that  in  these  tvords,  where  the 

383  a.]     heir  demands  the  heritage,or  the  marriage  of  his  mother,  this  word 

«i£ri£S?or  (°r)  ™  &  disjunctive,  and  is  as  much  to  say,  if  the  heir  demand 

(27)  &c  added  in  L.  and  M.  and  Roh.  (29)  notme,  added  in  L.  and  M.  and  Rob- 

f     (28)  unque,  not  in  L.  and  M.  nor  Roh.  (30)  Uc.  not  in  L.  and  M.  nor  Roh. 
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the  heritage  of  his  mother,  viz.  the  tenements  that  his  mother  [|f™2x$ 
had  in  fee-simple  by  descent  or  by  purchase,  or  if  the  heir  demand  extend  to 
the  marriage  of  his  mother,  that  is  *to  say,  the  tenements  that  ^*\§£" 
toere  given  to  his  mother  in  frank-marriage.  SSJSSiT 

•383  b. 
Some  do  expound  heritage  of  the  mother,  to  be  the  lands  which      383  b. 
the  mother  hath  by  descent ;  and  that  construction  is  true  ;  but  the  (Ante,  ie  a.) 
statute  by  the  authority  of  Littleton,  extended  also  where   the    ld,iacu 
mother  hath  it  by  purchase  in  fee-simple  ;  for  so  saith  Littleton  him- 
self, that  this  word  (inheritance)  is  not  only  intended  where  a  man 
hath  lands  by  descent,  but  where  a  man  hath  a  fee-simple  by  pur- 
chase, because  his  heirs  may  inherit  him.     And  albeit  it  be  true,     ^ox* 
that  the  statute  extendeth  to  an  estate  in  frank-marriage  acquired  by     3^  £ 
purchase,  yet  doth  it  extend  also  to  all  estates  in  tail,  as  well  by  de-  Alteration* in 
scent  as  by  purchase,  for  that  frank-marriage  is  put  but  for  an  example,  uwCb7£en 

,  atatute  11  H. 

*But  notwithstanding  this  statute,  if  feme  tenant  in  dower  had  ^IJlJJl"* 
aliened  in  fee  with  warranty,  and  died,  the  warranty  had  bound  the  with  warran- 
heir  until  the  statute  (q)  of  11  H.  7.  since  our  author  wrote  :  by  KdSw«$t£ 
which  statute  the  heir  may  enter,  notwithstanding  such  warranty.      ^^inhlT 

rHancea. 

But  note,  there  is  a  diversity  between  a  warranty  on  the  part  of  ^20.  <Poat, 
the  mother,  and  an  estoppel ;  for  an  estoppel  of  the  part  of  the      a*     fc) 
mother,  shall  not  bind  the  heir,  when  he  claimeth  from  the  father  : 
as  if  lands  be  given  to  the  husband  and  wife,  and  to  the  heirs  of  the  18E.&9. 
husband,  the  husband  make  a  gift  in  tail,  and  dieth,  the  wife  recov- 
ereth  in  a  cui  in  vita  against  the  donee,  supposing  that  she  had  fee-  (Hob.  si  a. 
simple,  and  make  a  feoffment,  and  dieth,  the  donee  dieth  without    ep*    a) 
^e,  the  issue  of  the  husband  and  wife  bring  a  formedon  in  the 
reverter  against  the  feoffee ;  and  notwithstanding  that  he  was  heir 
to  the  estoppel,  and  the  mother  was  estopped,  yet,  for  that  he 
claimed  the  laiid  as  heir  to  his  father,  he  was  not  estopped.     Note, 
that  warranties  are  favoured  in  law,  being  part  of  a  man's  assurance ; 
out  estoppels  are  odious. 

If  a  woman  had  been  tenant  for  life,  the  remainder  or  reversion  construction 
to  her  next  heir,  and  the  woman  had  aliened  in  fee,  and  died,  this  ofthli>talut*« 
warranty  had  barred  her  heir  in  remainder  or  reversion  ;  but  this  is 
partly  holpen  by  the  said  act  of  1 1  H.  7.  viz.  where  the  woman  hath 
any  estate  for  life  of  the  inheritance  or  purchase  of  her  husband,  or 
given  to  her  by  any  of  the  ancestors  of  the  husband,  or  by  any  other  ax  vw 
person  seised,  to  the  use  of  her  husband,  or  of  any  of  his  ancestors,  SSutoSn1' 
there  her  alienation,  release  or  confirmation  with  warranty  shall  not  ^J^30, 
hind  the  heir.  P°?,?d;in,b- 

1.  lol.  176.  in 
Sir  Anthony 
Mildraay's  case,  3  &  4  Ph.  &  Mar.  Dyer  146.  Lib.  3.  f  .1. 59, 60, 61. 62.  Lincoln  Coll.  caae. 

PI.  Cora.  fol.  56.     20  Elit.  Dyer  362.  Doct.  *  Stud.  55.     8  Eli*.  Dyer  248.     19  Eli*. 

Dyer  354.   21  Elir.  Dyer  362.    Lib.  3.  fol.  50, 51.    Sir  George  Browne's  caae.    Lib.  3. 

fol.  79.    Fitzh.caBe.  27  H.  8. 23. 

To  the  authorities  quoted  in  the  margent,  which  may  serve  as  com- 
mentaries upon  the  said  statute,  I  will  only  add  two  cases.  The  one 
was,  (r)  *  man  seised  of  lands  in  fee  levied  a  fine  to  the  use  of  him-  JJ.^J^ar13 
self  for  life,  and  after  to  the  use  of  his  wife,  and  of  the  heirs  male  of  Harieyand 


cap. 
aect. 
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We*  in  ©jec-  her  body  by  him  begotten,  for  her  jointure,  and  had  issue  male,  and 
inc&mmuni   after  he  and  his  wife  levied  a  fine,  and  suffered  a  common  recovery, 
Sh£°"Lin*     the  husband  *and  wife  died,  and  the  issue  male  entered  by  force  of 
(373)*     the  said  statute  of  11  H.  7.     And  it  was  holden  by  the  justices  of 
assise,  (the  case  coming  down  to  be  tried  by  nisi  prius),  that  the 
entry  of  the  issue  male  was  lawful :  and  yet  this  case  is  out  of  the 
letter  of  the  statute  ;  for  she  neither  levied  the  fine,  &c  being  sole, 
or  with  any  other  after  taken  husband,  but  is  by  herself  with  her 
husband  that  made  the  jointure  (e  1).  Sedqui  hseret  in  literd  hseret 
in  cortice  ;  and  this  case  being  in  the  same  mischief,  is  therefore 
within  the  remedy  of  the  statute,  by  the  intendment  of  the  makers 
of  the  same,  to  avoid  the  disherison  of  heirs,  who  were  provided  for 
by  the  said  jointure,  and  especially  by  the  husband  himself  that 
made  the  jointure,  which  (as  it  was  said)  is  a  stronger  case  than  the 
CriPuch.  17  example  set  down  in  the  statute.    The  other  was  (s)  a  man  is  seised 
w.^Pott^  °^  *lana<s  m  the  right  of  his  wife,  and  they  two  levy  a  fine,  and  the 
p  An36bn6**  conusee  grant  and  rendereth  the  land  to  the  husband  and  wife  in 
aeTi  sid*24.  special  tail,  the  remainder  to  the  right  heirs  of  the  wife,  they  have 
SrVw^Jo.  issue,  the  husband  dieth,  the  wife  taketh  another  husband,  and  they 
cro.  Eiii.3^  two  levv  a  fine  *n  ^ee»  an^  ^e  iasxxe  entereth,  this  is  directly  within 
across,      the  letter  of  the  statute,  and  yet  it  is  out  of  the  meaning ;  because  the 
intt.'68i.  w.  state  of  the  land  moved  from  the  wife,  so  as  it  was  the  purchase  of 
^p*lm.av.  the  husband  in  letter,  and  not  in  meaning.     But  where  the  woman 
canak^h*  ,s  tenant  for  life,  by  the  gift  or  conveyance  of  any  other,  her  aliena- 
BwL.uT'    **on  w*tn  warranty  shall  bind  the  heir  at  this  day.     So,  if  a  man  be 
ton'i  c&se,     tenant  for  life  (otherwise  than  as  tenant  by  the  curtesy),  an  alien  in 
aeifchea?y*    fee  with  warranty,  and  dieth,  this  shall  at  this  day  bind  the  heir  that 
S!1  Sajr    bath  the  reversion  or  remainder  by  the  common  law  not  holpen  by 
Hoorsa.)      anv  statute  (f  1).     But  all  this  is  to  be  understood,  unless  the  heir 
•366  a.    that  hath  the  reversion  or  remainder  doth  avoid  the  estate  so  aliened 
*  in  the  life  of  the  ancestor ;  for  then  the  estate  being  ^avoided,  the 
warranty,  being  annexed  unto  the  estate, is  avoided  also  ;  whereof 
CRaMB,'    more*  shall  be  said  in  this  chapter  in  his  proper  place.     And  there- 
asfc  WEep.  fQre  *t  is  necessary  for  the  heir  in  *such  cases  to  make  an  entry  as 
*•>    ..  #     soon  as  he  hath  notice  or  probable  suspicion  of  such  an  alienation. 

365  a. 
Alteration  in      "  Before  the  statute  of  Gloucester  all  warranties  were  bars  to 

uw^mS?11  the  same  heirs  to  demand  any  lands,  fyc"  For  the  statute,  as  hath 
SSfcfctaf*  been  mW>  being  raade  in  ^  E.  1.  was  before  the  statute  of  Donis 
whhwa™.  conditionalibtcSy  which  was  enacted  13  E.  1.  when  all  states  of  in- 
tj  by  tenants  heritance  were  fee-simple.  But  after  the  statute  of  13  E.  1.  the  heir 
Brac.i.4.foi.  in  tail  is  not  barred  by  the  warranty  of  his  ancestor,  unless  theA  be 
fac'stzEl  assets,  as  shall  be  said  hereafter  more  largely  in  this  chapter. 

3.  Gar.  47. 

(k  1)  Bat  it  is  now  settled,  that  an  alienation  by  the  husband  and  wife  jointly,  is  not 
restrained  by  the  statute  11  H.  7.  c.  20,  though  it  is  not  within  the  express  words  of  the 
saving  clause.  See  Ktrkman  v.  Thompmm,  Cro.  Jac.  474.  Whately  v.  Kemp,  cited  2  Ves. 
368.     1  Prest  Conv.  20.— [Ed.] 

(f  1)  But  by  a  statute  made  since  Lord  Coke's  time,  all  warranties  made  by  tenant  for 
life,  descending  on  him  in  reversioner  remainder,  are  void.  Stat,  4  and  5  Ann.  c.  16.  See 
infra,  n.  (l  1) [J5rf.] 


Digitized  by  LjOOQIC 


CH.  XXXV.  OF  WARRANTY.  «1 


WARRANTY  lineal  is,  where  a  man  seised  of  lands  in  fee 
(31)  maketh  a  feoffment  by  his  deed  to  another, and  binds  him-  ^•J*™8- 
self  and  his  heirs  to  warranty,  and  hath  issue,  and  die,  and  the  Dtreriitr  be- 
warranty  descend  to  his  issue,  that  is  a  lineal  warranty.  And  JJJ^SSS. 
the  cause  why  (32)  this  is  called  lineal  warranty,  is  not  because  »i  warranty, 
the  warranty  descendeth  from  the  father  to  his  heir;  but  Me  natare.elr 
cause  is,  for  that  if  no  such  deed  with  warranty  had  been  made  J^oSwhom 
by  the  father,  then  the  right  of  the  tenements  should  descend  to  3eI£2fi,ty 
the  heir,  and  the  heir  should  convey  the  descent  from  (33)  his  g^g^jL 

father,  fyc.  land  at  heir* 

to  the  war* 
ranting  an* 

FOR,  if  there  be  father  and  son,  and  the  son  purchase  (34)  S^ash?? 
lands  in  fee,  and  the  father  of  this  disseiseth  his  son,  and  (35)  jjjjjjj0^1" 
alieneth  to  another  in  fee  by  his  deed,  and  by  the  same  d-eedbind  warranty  is 
him  and  his  heirs  to  warrant  the  same  tenements,  fyc.  and  the 
father  dieth  ;  now  is  the  son  barred  to  have  the  said  tenements  ;  [sSt  7S. 
for  he  cannot  by  any  suit,  nor  by  other  mean  of  law,  have  the  same    370  04  * 
lands  by  cause  of  the  said  warranty.    And  this  is  a  collateral  JJJff^Jf w-. 
warranty  ;  and  yet  the  warranty  descendeth  lineally  from  the  any  P®"1^* 
father  to  the  son.  land  from 

the  warrant- 
ing ancestor* 

BUT  because,  if  no  such  deed  with  warranty  had  been  made,  {iJji?11*" 
the  son  in  no  manner  could  convey  the  title  which  he  hath  to  the    8  Rep.  51. 
tenements  from  his  fat  her  unto  him,  inasmuch  as  his  *father  had  uttlbton. 
no  estate  in  right  in  the  lands ;  wherefore  *such  warranty  is  ^|2?u?5* 
called  collateral  warranty,  inasmuch  as  he  that  maketh  the  war-    e37i  ^ 
ranty  is  collateral  to  the  title  of  the  tenements :  and  this  is  as  m  (275)* 
much  to  say,  as  he  to  whom  the  warranty  descendeth,  could  not 
convey  to  him  the  title  which  he  hath  in  the  tenements  by  him 
that  made  the  warranty,  in  case  that  no  such  warranty  were 
made. 

Here  Littleton  putteth  an  example,  proving  that  it  is  not  called     371 a. 
lineal,  because  it  descendeth  lineally  from  the  father  to  the  son  ;  for  JeWei' 
in  this  case  the  warranty  descendeth  lineally,  and  yet  is  a  collateral  gR^Garr. 
warranty.     In  this  example  you  must  intend  that  the  disseisin  was  warn  •tail 
not  of  intent  to  alien  with  warranty  to  bar  the  son  ;  but  here  the  dis- 
seisin being  done  to  the  son,  without  any  such  intent,  the  alienation 
afterwards  with  warranty  doth  bar  the  son  ;  because  that  albeit  the 
warranty  doth  lineally  descend,  yet  seeing  the  title  is  collateral,  that 
is,  that  the  son  claimeth  not  the  land  as  heir  to  his  father,  therefore, 
in  respect  of  the  title,  it  is  a  collateral  warranty.     And  thus  doth 
Littleton  agree  (t)  with  the  authority  of  our  books.     So  as  the  di-  (046E.3.6: 
versities  do  stand  thus.     First,  where  the  disseisin  and  feoffment  19 h.  b.  12. 
are  uno  tempore,  and  where  at  several  times.    Secondly,  where  the 
disseisin  is  with  intent  to  alien  with  warranty,  and  where  the  dis- 
seisin is  made  without  such  intent,  and  the  alienation  with  warranty 
afterwards  made  (*). 

(31)  Et  added  in  L.  and  M.  and  Roh.  (34)  terres— tenements,  L.  and  M.  and 

(32J  ceo,  added  in  L  and  M.  and  Roh.  Roh. 

(33)  «o»— /<%  L.  and  M.  and  Roh.  (35)  ceo,  added  in  L»  and  M.  and  Roh. 

(*)  See  infra.  367  a. 
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370  a.      -A  warranty  lineal  is  a  covenant  real  annexed  to  the  land  by  htm 
a  Rep.  i.)    which  either  was  owner,  or  might  have  inherited  the  land,  and  from 

whom  his  heir  lineal  or  collateral  might  by  possibility  have  claimed 
(Po«t,3na.  the  land  as  heir  from  him  that  made  the  warranty  ;  whereof  Little- 
375 ^  ton  himself  putteth  divers  cases,  which  shall  be  explained  in  their 

proper  places.     And  in  this  case  put  in  section  703.,  Littleton  (once 
for  all)  showeth,  that  the  reason  of  the  example  here  put,  is  because 
if  no  such  alienation  with  warranty  (for  so  is  Littleton  to  be  intend- 
ed) had  been  made,  the  very  lands  had  descended  to  the  heir,  so  as 
the  case  being  put  of  lands  in  fee-simple,  the  alienation  without  the 
.<3  Rep.  59.)    warranty  had  barred  the  heir.     And  note  that  is  called  a  lineal  war- 
gJ?.73.       ranty,  not  because  it  must  descend  upon  the  lineal  heir  ;  for,  be  the 
(276)*     heir  lineal  or  collateral,  *if  by  possibility  he  might  claim  the  land 
from  him  that  made  the  warranty,  it  is  lineal ;  having  regard  to  the 
whfch  iii  §o     warranty,  and  title  of  the  land.     And  also  it  is  called  lineal,  in  re- 
c*um  u  ia      spect  that  the  warranty  made  by  him  that  had  no  right  or  possibility 
ffiuc^fihe  of  right  to  theland,  is  called  collateral,  in  regard  that  it  is  collateral 
lao<L  to  the  title  of  the  land  (o  1). 

uttlbton.  ALSO,  if  there  be  grandfather,  father •,  and  son,  and  the  grand- 
[Sect.706.  father  is  disseised,  in  whose  possession  the  father  releaseth  by  Aw 
371  a.]  jee(^  irfffo  warranty^  fyCt  and  dieth,  and  after  the  grandfather 
dieth  ;  now  the  son  is  barred  to  have  the  tenements  by  the  war- 
ranty of  the  father.  And  this  is  called  a  lineal  warranty, 
because  if  no  such  toarranty  were,  the  son  could  not  convey  the 
right  of  the  tenements  to  him,  nor  show  how  he  is  heir  to  the 
grandfather  but  by  meang  of  the  father. 

371  a.  Here  Littleton  putteth  an  example  where  the  son  must  claim  the 
»E. a3^  lan(l  as  neir  t°  his  grandfather  ;  and  yet,  because  he  cannot  make 
o»rr.73.       himself  heir  to  his  grandfather  but  by  his  father,  it  is  lineal. 

And  it  is  to  be  observed,  that  the  warranty  in  this  case  descended 
upon  the  son,  before  the  descent  of  the  right,  which  happened  by 
the  death  of  the  grandfather,  in  whom  the  right  was.  Vide  Little- 
ton, cap.  de  Releases,  and  after  in  this  chapter,  sect  707.  and  741. 

[Sect707.      ALSO,  if  a  man  hath  issue  two  sons,  and  is  disseised,  and  the 
371  b.]     eldest  son  release  to  the  disseisor  by  his  deed  with  warranty,  fyc. 

(o  n  The  chief  distinction  between  lineal  and  collateral  warranties  consists  in  this : 
when  the  person  on  whom  the  warranty  descends  (who  must  always  be  the  heir  at  common 
law)  might  possibly  claim  the  lands  as  heir  to  the  warrantor  (whether  as  heir-  lineal  or 
collateral)  then  the  warranty  is  lineal.  But  when  the  person  on  whom  it  descends,  does  not 
claim  the  lands  as  heir  to  the  person  warranting,  then  the  warranty  is  collateral.  Watk. 
Gilb.  Ten.  402.  But  lineal  warranty  may  be,  though  the  heir  does  not  make  his  title 
immediately  as  heir  to  the  warrantor,  infra,  sect.  706 ;  or  though  he  does  not  derive  from 
him  alone.  Infra,  s.  714.  But  he  must  claim  as  heir ;  for  if  a  man,  having  issue  three  sons, 
gives  land  to  the  eldest,  and  the  heirs  of  his  body,  and,  for  want  of  such  issue,  to  the 
middle  son,  and  the  heirs  of  his  body,  the  remainder  to  the  third  in  tail,  and  the  eldestaliens 
with  warranty,  and  dies  without  issue,  (he  warranty  is  collateral  to  the  middle  son ;  for, 
though  he  is  heir  at  law  to  the  eldest  son,  yet  he  does  not  claim  as  heir,  but  as  purchasor. 
Infra,  sect.  7l6.  As  to  the  different  operation  of  lineal  and  collateral  warranty,  see  infra, 
373  b— |\0rf.] 
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and  dies  without  issue,  and  afterwards  the  father  dieth,  this  is  (977)* 
a  lineal  warrauty  to  the  youngest  son,  because,  albeit  the  eldest 
son  died  in  the  life  of  the  father,  yet  by  possibility  it  might  have 
been,  that  he  might  convey  to  him  the  title  of  the  land  by  his 
elder  brother,  if  no  such  warranty  had  been.  For  it  might  be, 
that,  after  the  death  of  the  father,  the  elder  brother  entered  ipto 
the  tenements,  and  died  without  issue,  and  then  the  younger  son 
shall  convey  to  him  the  title  by  the  elder  (36)  son. 

Here  Littleton  putteth  an  example,  where  the  heir*,  that  is  to  be     371  b. 
barred  by  the  warranty,  is  not  to  make  his  descent  by  him  that  * ^naY* 
made  the  warranty,  as  in  the  case  before ;  and  yet,  because  by  pos-  g  fl  *•?• 
sibility  he  might  have  claimed  by  the  eldest  son,  if  he  had  survived 
the  father,  and  died  without  issue,  and  so  the  younger  brother  might 
by  possibility  have  been  heir  to  him,  the  warranty  is  lineal. 

And  here  it  is  to  be  noted,  that  the  warranty  of  the  eldest  son  de- 
scended before  the  right  descended  ;  whereof  more  shall  be  said 
hereafter,  sect  741  ;  and  the  opinion  of  Littleton  in  this  case  is 
holden  for  law,  against  the  opinions  in  35  E.  3.  Gar.  73. 

BUT  in  this  case,  if  the  younger  son  releaseth  with  warranty  uttlbton. 
to  the  disseisor,  and  dieth  without  issue,  this  is  a  collateral  war-  £ ^^77^ 
ranty  to  the  elder  (37)  son,  because  that  of  such  land  as  was  the  '* 

father's  the  elder  by  no  possibility  can  convey  to  him  the  title  by 
means  of  the  younger  (38)  son. 

"But  in  this  case,  if  the  younger  son  releaseth  with  war-  371  b. 
ranty,  fyc"  This  warranty  in  this  case  is  collateral  to  the  eldest  ^.Vm. 
son,  and  to  the  issue  of  his  body ;  but  if  the  eldest  son  dieth  without  «  e!  a  g! 
issue  of  his  body,  then  the  warranty  is  lineal  to  the  issue  of  the  body  101."  tfRoi.  * 
of  the  youngest :  and  so  the  warranty,  that  was  collateral  to  some  ^'Jlt?* 
persons,  may  become  lineal  to  others.  littlbton 

[Sect.71U 

**/2ND  note,  that  as  to  him  that  demandeth  fee-simple  by  any  j^2n\i'\t>- 
of  his  ancestors,  he  shall  be  barred  by  warranty  lineal  which  tween  lineal 
descendeth  upon  him,  unless  he  be  restrained  by  some  statute,      ai  wsmntj" 

as  to  their 
effect. 

BUT  he  that  demandeth  fee-tail  by  writ  of  formedon  in  de-  r«TTLB™': 
scender,  shall  not  be  barred  by  lineal  warranty,  unless  he  hath  ^37351  * 
assets  by  descent  in  fee-simple  by  the  same  ancestor  that  made  Lineal  war- 
the  warranty.     But  collateral  warranty  is  a  bar  to  him  that  Sector* 
demandeth  fee,  and  also  to  him  that  demandeth  fee-tail,  without  ^]£l<$uk 
any  other  descent  of  fee-simple,  except  in  cases  which  are  restrain-  JJjgJJJ*^ 
ed  by  the  statutes,  and  in  other  cases  for  certain  causes,  as  shall  sets:  butcoi- 
be  said  hereafter  ( 1 ).  rant^TSar 

to  both,  with- 


out assets. 


(2$)  jits,  not  in  L.  and  M.  nor  Roh.  (38)  JU*,  not  in  L.  and  M.  nor  Roh. 

(&7)JUs,  not  in  L.  and  M.  nor  Roh. 

(1)  The  observations  of  Lord  Vtmghan  on  this  section,  and  the  comment  upon  it,  deserve 
attentive  perusal.    See  Vaugh.  375.— [Butler.] 
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374  b.  In  these  two  sections  there  are  expressed  four  legal  conclu- 

3E.3.22.   4    stains* 
E.  a  28. 60.      **°ns' 
6E.3.56. 
7  E  3.54k  B7 

9E.'a  16.  "       First,  that  a  lineal  warranty  doth  bind  the  right  of  a  fee-simple. 
10E.3.14  '  j  o  r 

15E.3.Garr, 

ibULaS'^B  Secondly,  that  a  lineal  warranty  doth  not  bind  the  right  of  an 
E  aS  4i  estate  te^>  *°r  ^^  ft  13  restrained  by  the  statute  of  donis  condi- 
Raoarr.16.  tionalibus. 

Mich- 38  E.  3. 
Coram  rose 

j^otdeCoi-  Thirdly,  that  a  lineal  warranty  and  assets  is  a  bar  of  the  right  in 
rS'com^"'  tail,  and  is  not  restrained  (as  hath  been  said),  by  the  said  act 

554. '  19  E.  4. 

708. 747.'  Fourthly,  that  a  collateral  warranty  made  by  a  collateral  ancestor 

of  the  donee,  doth  bind  the  right  of  an  estate  tail,  albeit  there  be  no 
assets  ;  and  the  reason  Jthereof  is  upon  the  statute  of  donis  condi- 
tionalibus,  for  that  it  is  not  made  by  the  tenant  in  tail,  &c.  as  the 
lineal  warranty  is. 

(Bri°rVMi«£      ^°  ^8  may  ^e  a(*ded, tnat  the  warranty  of  the  donee  in  tail, 
382.  contra,     which  is  collateral  to  the  donor,  or  to  him  in  remainder,  being  heir 
s<»  vaugh.    to  njm^  {j0yl  kjn(j  tnem  wjtnout  any  assets.     For  though  the  aliena- 
tion of  the  donee  after  issue  doth  not  bar  the  donor,  which  was  the 
mischief  provided  for  by  the  act,  yet  the  warranty  being  collateral 
(279)*     doth  bar  both  of  *them  (i  1);  for  the  act  restraineth  not  the  war- 
ranty, but  it  remaineth  at  the  common  law,  as  Littleton  after  saith : 
and  in  like  manner  the  warranty  of  the  donee  doth  bar  him  in  the 
remainder. 

what  deem-       "Jlssets,  (id  est)  quod  tantundem  valet/'  sufficient  by  descent 

ed  sufficient  7V  J^  7  J 

aaaeiato 

JjJjJ^1  Note,  assets  requisite  to  make  a  lineal  warranty  a  bar  must  have 
fT'  six  qualities.     First,  it  must  be  assets  (that  is)  of  equal  value  or 

capJB.1  Brit,  more  at  the  time  of  the  descent  Secondly,  it  must  be  of  descent, 
©uT.ea^c  and  not  by  purchase  or  gift  Thirdly,  as  Littleton  here  saith,  it 
«E.3Af4'  mus^  be  assets  in  fee-simple,  and  not  in  tail,  or  for  another  man's 
7j HjVs.  n  life.  Fourthly,  it  must  descend  to  him  as  heir  to  the  same  ancestor 
(2Roi.Abr.  that  made  the  warranty,  as  Littleton  also,  here  saith.  Fifthly,  it 
'at'^IV.    must  be  of  lands  or  tenements,  or  rents,  or  services  valuable,  or  other 

profits  issuing  out  of  lands  or  tenements,  and  not  personal  inner- 
<6Rep.56o  itances,  as  annuities,  and  the  like.     Sixthly,  it  must  be  in  state  or 

interest,  and  not  in  use  or  right  of  actions  or  rights  of  entry,  for 
cm) 3i  e.  a  they  are  no  assets  until  they  be  brought  into  possession,  (u)  But 
Beco^erifin  ^  a  ren^  *n  fee-simple  issuing  out  of  the  land  of  the  heir  descend 
3b?afoi.3i.  unto  him  whereby  it  is  extinct,  yet  this  is  assets,  and  to  this  purpose 
BuUerand  *  hath  in  judgment  of  law  a  continuance. 

Baker'acaae.  J      ° 

(i  1)  But  according  to  Lord  C.  J.  Vaughan,  the  statute  de  donis  restrains  the  collateral 
warranty  of  donee  in  tail  from  barring  the  donor  or  his  heirs,  because  his  warranty  falling 
upon  the  donor,  or  his  heir,  can  be  no  other  than  a  collateral  warranty.  See  Bole  v.  Horton% 
Vaugh.  360.  No  judgment  however  was  given  in  this  case,  the  Court  being  divided ; 
Vaughan  and  Archer  for  the  demandant;  and  Wvlde  and  Atkyns  for  the  tenant:  bu 
Vaoghan's  opinion  is  generally  held  to  be  law. — [£d.] 
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(u>)  Aseignory  in  frankalmoign  is  no  assets  because  it  is  not<»)nE-3. 
valuable,  and  therefore  not  to  be  extended ;  and  so  it  seemeth  of  a  R^Suiin 
seignory  of  homage  and  fealty.     But  an  advowson  is  assets,  whereof  ^ 
(x)  Fleta  saith;    Item  de  ecclesiis  quae  ad  donationem  domini  w™**^*- 
pertinent  quot  sunt,  et  quae,  et  ubi,  et  quantum  valeat  quae  liber  B$it.  foi.  ias. 
ecclesia  per  annum  secundum  veram  ipsius  aestimationem,  et  ^S^b&j. 
pro  marcd  solidos  extendatur,  ut  si  ecclesia  centum  marcas  f{  &%.& 
valeat  per  annum,  ad  centum  solidos  extendatur  advocatioper  oinr.ioi 
annum  (k  1).     And  herewith  *agreeth  Britton,  and  others  have    (280)* 
reckoned  a  shilling  in  the  pound  ;  and  Britton  addeth  further,  mes 
si  la  advowson  duist  estre  vendue,  adonques  serr9  le  reasonable 
price  solonque  le  value  en  un  an  a  eel  extent.    Wherein  it  is  to 
be  observed,  that  antiquity  did  ever  reckon  by  marks. 

ALSO 9  if  tenant  in  tail  discontinue  the  tail,  and  hath  issue,  uttuxok. 
and  diethy  and  the  uncle  of  the  issue  release  to  the  discontinuee  t^t7?9' 
with  warranty,  fyc.  and  dieth  without  issue,  this  is  a  collateral  warranty  of 
warranty  to  the  issue  in  tail,  because  the  warranty  descendeth  $££$*$ 
upon  the  issue,  that  cannot  convey  himself  to  the  intail  by  means  to  the  aiicoi- 

qf  MS  Uncle.  lateral  war- 

rantyand 
bar  (at  com- 

The  reason  wherefore  the  warranty  of  the  uncle,  having  no  right  "^Si?10, 
to  the  land  intailed,  shall  bar  the  issue  in  tail,  is,  for  that  the  law  n.  com.  VjL 
presumeth  that  the  uncle  would  not  unnaturally  disherit  his  lawful  ™^fT 
heir,  being  of  his  own  blood,  of  that  right  which  the  uncle  never  gf^f01* 
had,  but  came  to  the  heir  by  another  mean,  unless  he  would  leave  (Ante,  374b.) 
him  greater  advancement     Nemo  praesumitur  alienam  posterita-  @  Rep.  69.) 
tern  suae  praetulisse.    And  in  this  case  the  law  will  admit  no  proof 
against  that  which  the  law  presumeth.     And  so  it  is  of  all  other   (Ante,&b.) 
collateral  warranties;  for  no  man  is  presumed  to  do  any  thing  against 
nature. 

(y)  It  hath  been  attempted  in  parliament,  that  a  statute  might  be     373b. 
made,  that  no  man  should  be  barred  by  a  warranty  collateral,  but  JPrJ*  jjjjj; 
where  assets  descend  from  the  same  ancestor  (l1);  but  it  never  n. 
took  "effect  (39),  for  that  it  should  weaken  common  assurances 

(l)(Ml). 


(39)  However,  it  hath  been  effected  in  our  days,  for  by  4  Ann.  cap.  16.  sect.  21,  all  war- 

(k  1)  An  advowson  shall  be  assets  in  a  formedon,  because  it  is  an  advantage  to  hhn  to 
advance  his  blood  or  friend.  9  H.  6.  52  b.  57.  But,  per  Keble,  an  advowson  is  no  assets, 
fork  is  not  valuable ;  but  Davers  and  Vavasor,  contra ;  for  it  shall  be  valued  for  every  20/. 
per  ann.  of  the  advowson  at  209.  Br.  Assets  per  Descent,  pi.  21,  cites  5  H.  7.  37.  See 
further  as  to  what  shall  be  deemed  sufficient  assets  to  make  a  lineal  warranty  a  bar,  22  Yin. 
Abr.  158—160.  (X.  b.)  (Y.  b.)  (Z.  b.)  (A.  c.)— [Ed.] 

(n)  See  Fleta,  lib.  2.  era.  71.  §  10. 

(l  1)  In  the  case  of  The  Earl  of  Bath  v.  Sherwiru,  Lord  Chancellor  Cowper  said,  that  a 
collateral  warranty  was  certainly  one  of  the  harshest  and  most  cruel  points  of  the  common 
law ;  because  there  was  not  so  much  as  an  intended  recompense;  yet  he  could  not  find  that 
chancery  had  ever  given  relief  in  it.    10  Mod.  3,  4-    See  the  next  note. — [Ed.] 

(1)  See  Mr.  Butler's  note  at  the  end  of  the  volume,  Note  VII. 

(Ml)  All  warranties,  except  those  commencing  by  disseisin,  were  binding  at  common 
VOL.  II.  31 
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(981)*       **ALSO,  if  tenant  in  tail  hath  issue  three  sons,  and  discontinue 
(282)*     the  tail  in  fee,  and  the  middle  son  release  by  his  *deed  to  the  dis- 

rantieB  since  the  first  day  of  trinity  term,  anno  collateral  warranties  made  since  then  of  any 

dom.  1705,  by  any  tenant  for  life,  of  any  lands,  tenements,  or  hereditaments,  by  any 

lands,  tenements,  or  hereditaments,  coming  ancestor  who  had  no  estate  of  inheritance  in 

or  descending  to  any  person  in  reversion  or  possession,  the  same  is  void  against  the  heir, 

remainder,  are  Void  and  of  no  effect :  and  all  — [Note  to  the  llth  edition.] 

law ;  for  a  recompense  was  presumed  to  be  given,  which  was  then  either  in  land,  by  way 
of  exchange,  or  in  money,  which  was  turned  into  land,  and  descended  to  the  heir ;  and 
therefore  the  time  of  limitation  for  the  heir  to  claim  was  during  the  life  of  the  ancestor ; 
otherwise  the  estate  of  the  purchaser,  which  subsisted  on  the  warranty  of  the  ancestor, 
shoold  never  be  defeated  by  such  heir  who  ought  to  defend  it ;  and  if  such  warranties  were 
not  binding,  there  might  have  been  many  secret  conveyances,  for  the  benefit  of  the  heir, 
to  defraud  the  purchaser.  And  in  that  age,  when  the  building  up  of  families,  and  establish- 
ing them  in  seats  and  tenures  was  the  whole  business  of  the  times,  they  presumed  that 
no  man  would  destroy  his  heir's  right  for  his  own  present  advantage.    Gilb.  Ten.  141. 

The  first  statute  restraining  the  operation  of  warranties,  was  the  statute  of  Gloucester, 
6  Ed.  3.  c.  3.  which  enacted,  that  if  a  tenant  by  the  curtesy  aliened  the  estate  which  he 
held  by  the  curtesy,  with  warranty,  his  son  should  not  be  barred  by  such  warranty,  unless 
he  inherited  lands  of  equal  value  from  his  father. 

The  next  statute  by  which  the  operation  of  warranties  was  qualified,  was  the  statute 
Be  donis,  which  first  made  the  distinction  between  lineal  warranty  and  collateral  warranty ; 
for  before  this  statute  all  warranties  were  binding  on  the  heirs  at  law,  as  well  where  a 
man  had  title  to  the  lands,  as  where  he  had  not;  because,  after  such  warranty  and  acquies- 
cence, a  recompense  was  presumed  to  descend,  instead  of  the  land  itself.  But  the  statute 
Be  donis  only  barred  the  alienation  of  tenant  in  tail ;  therefore  the  lineal  warranty  was 
within  the  statute,  but  the  collateral  warranty  was  left  as  it  was  by  the  common  law :  and 
hence  arose  the  distinction  between  lineal  and  collateral  warrapty,  which  is  thus  accounted 
for  by  Lord  C.  B.  Gilbert.  The  statute  Be  donis  was  only  a  general  appointment  that  the 
will  of  the  donqr  should  be  observed ;  so  that  the  tenant  in  tail  should  not  alien  to  the  dis- 
inheritance of  the  issue,  and  of  him  in  reversion.  But  it  was  left  to  the  king's  courts  to 
mould  such  estates,  and  to  make  rules  to  prevent  such  alienations ;  and  none  were  more 
necessary  than  to  restrain  these  warranties.  The  judges  therefore  held,  first,  that  the  war- 
ranty of  tenant  in  tail,  or  of  any  person  entitled  under  the  intail,  should  be  no  bar,  unless 
assets  descended :  which  rule  was  adopted  by  analogy  to  what  the  legislature  had  done  by 
the  stat.  of  Glouc.  in  the  case  of  tenant  by  the  curtesy.  And  the  same  principle  seems  to 
extend  to  the  reversion  of  the  person  creating  the  intail,  for  the  statute  Be  donis  is  as  pre- 
cise in  the  protection  of  the  donor's  reversion,  as  of  the  estate  tail  itself;  and  therefore  it 
may  be  concluded  that  no  warranty  of  the  tenant  in  tail  will  rebut  the  donor  from  claiming 
the  reversion  upon  the  determination  of  the  estate  tail.  Bole  v.  Horton,  Vaugh*  360. 
Secondly,  the  courts  held,  that  a  collateral  warranty  was  not  within  the  statute ;  for  as  the 
statute  only  appointed  that  the  will  of  the  donor  should  be  observed,  that  the  tenant  in  taH 
should  not  alien  to  disinherit  his  issue,  the  judges  would  not  extend  it  to  collaterals,  who 
did  not  take  by  the  gift,  and  who  therefore  could  not  be  forbidden  from  barring  by  their 
warranty.  And  they  did  not  in  this  case  oblige  the  tenant  to  show  assets ;  for  assets  were 
presumed,  as  it  was  before,  if  the  whole  matter  were  transacted  during  the  life  of  tenant  in 
tail,  and  he  did  not  enter  to  disannul  it.  Gilb.  Ten.  144 — 146.  With  respect  to  remain- 
ders expectant  on  estates  tail,  there  is  nothing  in  the  statute  Be  donis,  which,  either 
directly  or  indirectly,  restrains  the  tenant  in  tail  from  barring  them  by  his  warranty;  andr 
therefore,  the  operation  of  a  warranty  in  rebutting  remainders,  expectant  upon  estates  tail, 
remains  as  it  was  before  the  statute ;  so  that  such  warranty  will  now  bar  them  without 
assets.    Syms'  ease,  8  Co.  51.  b.    Bole  v.  Horton,  supra. 

The  next  statute  which  restrained  the  operation  of  warranty,  was  the  11  H.  7.  c.  20r 
which  enacts,  that  in  cade  a  wife,  after  the  death  of  her  husband,  shall  alone,  or  with  any 
subsequent  husband,  alien  with  warranty  any  lands  which  she  holds  in  dower,  or  of  which 
she  is  seised  in  tail,  of  the  gift  of  her  former  husband,  or  of  any  of  his  ancestors,  such  war- 
ranty shall  be  void. 

And  lastly,  the  4  &  5  Ann.  c.  16.  s.  21,  enacts,  that  all  warranties  made,  after  the  first 
day  of  Trinity  term,  by  any  tenant  for  life,  of  any  lands,  tenements,  or  hereditaments,  the 
same  descending  or  coming  to  any  person  in  reversion  or  remainder,  shall  be  void  and  of 
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continuee,  and  bind  him  and  his  heirs  to  warranty,  fyc.  and  after  uttlbtok. 
the  tenant  in  tail  dieth}  and  the  middle  son  dieth  without  issue,  ^^2  7^- 
noio  theeldest  son  is  barred  (n  1)  to  have  any  recovery  by  writ  warrJtyof 
tf/formKlon,  because  the  warranty  of  the  middle  brother  is  col-  uirJiniddie 
lateral  to  him,  inasmuch  as  he  can  by  no  means  convey  to  him  g^*^^ 
by  force  of  the  tail  any  descent  by  the  middle,  and  therefore  this  w^TS^S* 
is  a  collateral  warranty.    But  in  this  case  if  the  eldest  son  die  <»t  wnSoaa 
without  issue,  now  the  youngest  brother  may  well  have  a  writ  SjSia,  u> 
of  formedon  in  the  descender,  and  shall  recover  the  same  land,  |hj>y«w§»* 
because  the  warranty  of  the  middle  is  lineal  to  the  youngest  son, 
for  that  it  might  be,  that  by  possibility  the  middle  might  be 
seised  by  force  of  the  tail  after  the  death  of  his  eldest  brother, 
and  then  the  youngest  brother  might  convey  his  title  of  descent 
by  the  middle  brother. 

Hereby  it  also  appeareth,  that  a  warranty  that  is  collateral  in     372  a. 
respect  of  some  persons,  may  afterwards  become  lineal  in  respect  of  ISiflSk 
others.     Whereupon  it  followeth,  (*)  that  a  collateral  warranty  doth  J^]^^ 
not  give  a  right,  but  bindeth  only  a  right  so  long  as  the  same  con-  24H.&&. 
tinueth  :  but  if  the  collateral  warranty  be  determined,  removed,  or  7h!5.6.ul 
defeated,  the  ri^ht  is  revived,     (z)  And  yet  in  an  assise  the  plaintiff  RajRiit31 
hath  made  his  title  by  a  collateral  warranty.  g»  21I' t" 

40.'  50:7.29. 

Here  Littleton  putteth  an  example  of  a  bar  of  an  estate  tail  by  a  00  is  Amp. 
collateral  warranty.     It  is  to  be  observed,  that  in  some  cases  an  estate  29  SJjR 
tail  may  be  barred  by  some  acts  of  parliament  made  since  Littleton  iJ&i^a. 
wrote;  and  in  some  cases  an  estate  tail  cannot  be  barred,  which  WH.6.00. 
might  when  Littleton  wrote  have  been  barred.     For  example,  if  4H.7.  c.24. 
tenant  in  tail  levy  a  fine  *with  proclamations  according  to  the  statute,    (283)* 
this  is  a  bar  to  the  estate  tail,  but  not  to  him  in  reversion  or  remainder,  00 Rep.  43.) 
if  he  maketh  his  claim  or  pursue  his  action  within  five  years  after 
the  estate  tail  spent  (o  1). 


*  (a)  If  tenant  in  tail  in  possession,  or  that  hath  a  right  of  entry,  be     372  b. 
attainted  of  high  treason,  the  estate  tail  is  barred,  and  the  land  is  for-  Som 
feited  to  the  king  ;  and  none  of  these  were  barred  when  Littleton  JJn.  sSlS: 
wrote.     A  lineal  warranty  and  assets  was  a  bar  to  the  estate  tail  Pi-CoWia. 
when  Littleton  wrote ;  whereof  more  shall  be  said  hereafter. 

(A)  A  common  recovery  with  a  voucher  over,  and  a  judgment  to  $>12E- V* 
recover  in  value,  was  a  bar  of  the  estate  tail  when  Littleton  wrote.        cue. 

none  effect ;  and,  likewise,  all  collateral  warranties,  which  shall  be  made,  after  the  same 
day,  of  any  lands,  tenements,  or  hereditaments,  by  any  ancestor  who  has  no  estate  of 
inheritance  in  possession  in  the  same,  shall  be  void  against  his  heir.  It  is  a  common  mis- 
take, that  all  collateral  warranties  are  taken  away  by  the  4  and  5  Ann.  c.  16,  whereas  that 
statute  only  makes  void  all  warranties  bv  tenant  for  life,  and  all  collateral  warranties  made 
by  any  ancestor,  not  having  an  estate  of  inheritance  in  possession  .*  So  that  if  A.  be  tenant  in 
tail,  remainder  to  B.  his  next  brother  in  tail,  (which  is  a  very  common  case,  arising  upon 
almost  every  marriage  settlement),  and  A.  being  in  possession,  makes  a  feoffment  with 
warranty,  or  levies  a  fine  (in  which  there  is  always  a  warranty)  of  the  estate  tail,  and  dies 
without  issue,  this  warranty,  being  collateral  to  6.  who  claims  by  way  of  remainder,  will 
therefore  bar  him  without  assets.  Rob.  Gav.  135. — [EdJ] 
(Hi)  That  is,  at  common  law,  before  the  4  and  5  Ann.  c.  16. — [Ed.] 
(o  1)  See  post,  Chap.  44.  Of  Alienation  by  Matter  of  Record--  [Ed.] 
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!&??  Br8^  W  ^  the  ^in8  hfid  mftde  a  S'^  in  ta^»  and  *8  d0Dee  ha^  ?1®Br?d 

pi.  CMnrfbi.'  a  common  recovery,  this  should  have  barred  the  estate  tail  in  Lit- 
^Br,w.Ra  tleton's  time,  but  not  the  reversion  or  remainder  in  the  king.  And 
so,  if  such  a  donee  had  levied  a  fine  with  proclamations  fttler  the 
statute  of  4  H.  7.,  this  had  barred  the  estate  tajl,  although  the  rever- 
es 34  h.  a  sion  was  in  the  king  (1).  (d)  But  since  Littleton  wrote,  a  common 
recovery  had  against  tenant  in  tail  of  the  king's  gift,  or  such  a  fine 
levied  by  him,  the  reversion  continuing  in  the  crown,  is  no  bar  to 
the  estate  tail  by  the  statute  of  34  H.  8.  (p  1). 

373  a.  A  recovery  in  a  writ  of  right  against  tenant  in  tail,  without  a 
Snt  m1*  voucher,  is  no  bar  of  any  gift  in  tail. 

8H.6.65. 
10  H  ft.  fi 

i4E"ia*x  ^  tenant  in  tail,  the  remainder*  over  in  fee,  cesse,  and  the  lord 
F.RB.iMb.  recover  in  a  cessavit ,  this  shall  not  bar  the  estate  tail,  for  the  issue 
SkT's?7'  shall  recover  in  aformedon  ;  neither  were  either  of  these  bars  when 
f.n.b.381.   Littleton  wrote.     But  let  us  now  hear  Littleton. 

(284)»  *JlLSO,  if  the  tenant  in  tail  hath  issue  two  daughters,  and 
[SectflO.  diethJ  and  *lder  entereth  into  the  whole,  and  thereqf  maketh  a 

373  b.]  *  feoffment  in  fee  with  warranty,  fyc.  and  after  the  elder  daughter 
n5u£S°wUh  dieth  without  issue  ;  in  this  case  the  younger  daughter  is  barred 
warranty  by  as  to  the  one  moiety,  and  as  to  the  other  moiety  she  is  not  barred. 
ceneH^uu,  For  as  to  the  moiety  which  belongeth  to  the  younger  daughter, 
S*c3SSSX  sh*  **  barredj  because  as  to  this  (41)  part  she  cannot  convey  the 
Smmonfcw)  desceni  ty  means  of  heir  elder  sister,  and  therefore,  as  to  this 
to  the  youn-  moiety  this  is  a  collateral  warranty.  But  as  to  the  other  moiety, 
S?MtohSr  which  belongeth  to  her  elder  sister,  the  warranty  is  no  bar  to  the 
•ecStMto7'  younger  sister,  because  she  may  convey  her  descent  as  to  that 
%&$*  moiety  which  belongeth  to  her  elder  sister  by  the  same  elder 
sister,  so  as  to  this  moiety  which  belongeth  to  the  elder  sister, 
the  warranty  is  lineal  to  the  younger  sister. 

373  b.  "And  the  elder  entereth  into  the  whole,  and  thereqf  maketh  a 
&Sufc«b5  feoffment,  fyc"  Here  it  is  to  be  understood,  that  when  one 
charterof  coparcener  doth  generally  enter  into  the  whole,  this  doth  not  devest 
the  estate  which  descended*  by  the  law  to  the  other,  unless  she  that 
doth  enter  claimeth  the  whole,  and  taketh  the  profits  of  the  whole ; 
for  that  shall  devest  the  freehold  in  law  of  the  other  parcener. 

Otherwise  it  is  after  the  parceners  be  actually  seised,  the  taking 

of  the  whole  profits,  or  any  claim  made  by  the  one,  cannot  put  the 

•   *374a.    other  out  of  possession  without  an  *actual  putting  out  or  disseisin 

(q  1).    And  in  this  case  of  Littleton,  when  one  coparcener  entereth 

(41)  part—moyte  que  affiai  luy,  L.  and  M.  and  Ron. 

(1)  "  29  H.  8.  Dy.  33.  accord,  tail  barred,  but  not  discontinued,  because  ike  reversion  is 
in  the  king.-  so  note  the  issue  is  barred  by4H.7.  Hob.  382,  for  32  H.  8.  cap.  36,  was  not 
then  made.  Note  also,  that  32  H.  8.  cap.  36,  excepts  tenant  in  tail  by  gift  of  the  king." 
Lord  Nott.  MSS.    [Butler,  Note  322.] 

As  to  the  construction  of  this  statute,  see  post,  Chap.  44. — [Ed.] 

See  ante,  vol.  1.  p.  681.  n.  (c) — [Ed.] 


feci. 
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into  the  whole,  and  maketh  a  feoffment  of  the  whole,  this  devesteth 
the  freehold  in  law  out  of  the  other  coparcener. 

Now  seeing  the  entry  in  this  case  of  Littleton  devested  not  the 
estate  of  the  other  parcener,  if  no  further  proceeding  had  been,  then 
it  is  to  be  demanded,  that  seeing  the  feoffment  doth  work  the  wrong, 
and  be  the  wrong  either  a  disseisin,  or  in  nature  of  an  abatement, 
how  can  the  warranty  annexed  to  *that  feoffment  that  wrought  the     (285)* 
wrong  be  collateral,  or  bind  the  youngest  sister  for  her  part  ?     To  SiSpJsL8, 
this  it  is  answered,  that  when  the  one  sister  fentereth  into  the  whole,  Ante,  377 a.) 
the  possession  being  void,  and  maketh  a  feoffment  in  fee,  this  act 
subsequent  doth  so  explain  the  entry  precedent  into  the  whole,  that 
now  by  construction  of  law  she  was  only  seised  of  the  whole,  and 
this  feoffment  can  be  no  disseisin,  because  the  other  sister  was  never 
seised ;  nor  any  abatement,  because  they  both  made  but  one  heir  to  g^Hgf. 
the  ancestor,  and  one  freehold  and  inheritance  descended  to  them.    09tl       } 
So  as  in  judgment  of  law  the  warranty  doth  not  commence  by  dis- 
seisin, or  by  abatement,  and  without  question  her  entry  was  no 
intrusion. 

Tenant  in  tail  hath  issue  two  daughters,  and  discontinued  in  fee, 
the  youngest  disseiseth  the  discontinuee  to  the  use  of  herself  and  her 
sister,  the  discontinuee  ousteth  her,  against  whom  she  recovereth  in 
in  assise,  the  eldest  agreeth  to  the  disseisin,  as  she  may,  against  her 
sister,  and  become  joint-tenant  with  her.  And  thus  is  the  book  in 
the  21  Assise  (c)  to  be  intended,  the  case  being  no  other  in  effect;  ^J1  Ajk 
but  A  disseiseth  one  to  the  use  of  himself  and  B. ;  B.  agree th ;  by  wo./ 
this  he  is  joint-tenant  with  A. 

"Hath  issile  two  daughters.79    If  husband  and  wife,  tenants  in     373b. 
special  tail,  have  issue  a  daughter,  and  the  wife  die,  the  husband  by  J& 'ufa7' 
a  second  wife  hath  issue  another  daughter,  and  discontinueth  in  fee  Jjjjj*1-  sJr,n,8 
and  dieth ;  a  collateral  ancestor  of  the  daughters  releaseth  to  the  ao  R«p»  %.) 
discontinuee  with  warranty,  and  dieth,  the  warranty  descendeth 
upon  both  daughters,  yet  the  issue  in  tail  shall  be  barred  of  the 
whple;  for  in  judgment  of  law  the  entire  warranty  descendeth  upon  5>g8t»^r7b*> 
both  of  them  (r  1).  2W00'    ' 


ALSO,  if  land  be  given  to  a  man,  and  to  the  heirs  of  his  body 
begotten,  who  taketh  wife,  and  have  issue  a  son  between  them,  *•  ^4^1 
and  the  husband  discontinues  the  tail  in  fee,  and  dieth,  and  warranty  of 
after  the  w\fe  releaseth  to  the  discontinuee  in  fee  with  warranty,  SfiTwifato 
be.  and  dieth,  and  the  warranty  descends  to  the  son,  this  is  a  J^JJ JJ5J,. 
collateral  warranty.  f^Tbarfrt 


common  law) 
to  thai 


*This  case  standeth  upon  the  same  reason  that  divers  other  for-     (286)* 
merly  put  by  our  author  do,  viz.  that  because  the  heir  claimeth     374  d. 
only  from  the  father  per  formam  doni,  and  nothing  from  the  wife, 
that  therefore  the  warranty  of  the  wife  is  collateral,  and  the  war- 
ranty made  by  any  ancestor  male  or  female  of  the  wife  bindeth 


(a  1)  Supra,  p.  283.  n.  (n  1.)— [Ed.] 
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(si);  and  here  the  warranty  descendeth  after  the  descent  of  the 
right 

littlktok.       BUT  if  lands  be  given  to  the  husband  and  wife,  and  to  the 

375a  1     heirs  of  their  two  bodies  begotten,  who  have  issue  a  son,  and  the 

•ecus  whe>e  husband  discontinue  the  tail  and  dieth,  and  after  the  tvife  release 

lmdb>S!reand  with  warranty  and  dieth,  this  warranty  is  but  a  lineal  war- 

in  r^ST1*  ranty  t°  the  son  >  for  Me  son  shall  not  be  barred  in  this  case  to 

Xiu    43    sue  h*8  wr^^  °f  formedon,  unless  that  he  hath  assets  by  descent 

Ante,pi87a.)a'  in  fee-simple  by  his  rAother,  because  their  issue  in  the  writ  of 

formedon  ought  to  convey  to  him  the  right  as  heir  to  his  father 

and  mother  of  their  (42)  two  bodies  begotten  per  formam  doni ; 

and  so  in  this  case  the  warranty  of  the  father  and  the  warranty 

of  the  mother  are  but  lineal  warranty  to  the  heir,  fyc. 

375  a.  Here  is  a  point  worthy  of  observation,  that  albeit  in  this  case  the 

Got.  w.liu  *ssue  m  toft  must  claim  as  heir  of  both  their  bodies,  yet  the  war- 
ranty of  either  of  them  is  lineal  to  the  issue :  and  yet  the  issue  cannot 
claim  as  heir  to  either  of  them  alone,  but  of  both. 


*.) 


C2RoLAbr.  If  lands  be  given  to  a  man  and  to  a  woman  unmarried,  and  the 
isr'a.  sect!  heirs  of  their  two  bodies,  and  they  intermarry,  and  are  disseised, 
***  and  the  husband  release  with  warranty,  the  wife  dieth,  the  husband 

dieth,  albeit  the  donees  did  take  by  moieties,  yet  the  warranty  is 
lineal  for  the  whole,  because,  as  our  author  here  saith,  the  issue 
must  in  a  formedon  convey  to  him  the  right  as  heir  to  his  father 
and  his  mother  of  their  two  bodies  engendered :  and  therefore  it  is 
collateral  for  no  part 

uttLBTOH.       J1ND  note,  that  in  every  case  where  a  man  demandeth  *  lands 
[Sect  715.  in  fee  tail  by  writ  of  formedon,  if  any  of  the  issue  in  tail  that 
^v&r\*    hath  possession,  or  that  hath  not  possession,  make  a  warranty, 
*      '      fyc.  if  he  which  sueth  the  writ  of  formedon  might  by  any  possi- 
bility, by  matter  which  might  be  en  fait,  convey  to  him  by  him 
that  made  the  warranty  per  formam  doni,  this  (43)  is  a  lineal 
•375  b.    ^warranty,  and  not  collateral. 

375  b.  Of  this  sufficient  hath  been  said  before,  sed  nunqu&m  nimis 

3|E.a.Garr.  dicitur  quod  nunquhm  satis  dicitur;  for  it  is  a  point  of  great  use 
and  consequence. 

uttlbton.       JiLSO,  if  a  man  hath  issue  three  sons,  andgiveth  land  to  the 

on  gift  in  in  body  begotten,  and,  for  default  of  such  issue,  the  remainder 
£n?«n^!£  to  the  middle  son,  to  him  and  to  the  heirs  cf  his  body 
^£Sm  begotten,  and,  for  default  of  such  issue  (44)  of  the  middle 
the'wSnty  son,  the  remainder  to  the  youngest  son,  and  to  the  heirs  of  his 
■on^hf/1  body  begotten;  in  this  case,  if  the  eldest  (45)  discontinue  the  tail 

(42)  deux,  not  in  L.  and  M.  nor  Roh.  (44)  del  mulnes,  not  in  L.  and  M.  nor 

(43)  &c.  added  in  L.  and  M.  and  Roh.         Ron. 

(45)  fiU,  added  in  L.  and  M.  and  Roh. 

(e  1)  Supra,  p.  282.  n.  (n  1.)— [Ed,]  ' 
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in  fee,  and  bind  him  and  his  heirs  to  warranty,  and  dieth  toKMtin* 
without  issue,  this  is  a  collateral  warranty  to  the  middle  son,  tl&iswK!6 
and  shall  be  a  bar  to  demand  the  same  land  by  force  of  the  re-  hSv^9, 
mainder;  for  that  the  remainder  is  his  title,  and  his  eldest  ^££377.) 
brother  is  collateral  to  this  title,  which  commenceth  by  force  of  o  W«-> 
the  remainder.     In  the  same  manner  it  is,  if  the  middle  son 
hath  the  same  land  by  force  of  the  remainder,  because  his  eldest 
brother  made  no  discontinuance,  but  died  without  issue  of  his 
body,  and  after  the  middle  make  a  discontinuance  with  war- 
ranty >  fyc.  and  dieth  without  issue,  this  is  a  collateral  warranty 
to  the  youngest  son.    <flnd  also  in  this  case,  if  any  of  the  said 
sons  be  disseised^  and  the  fat  her  that  made  the  gift,  fyc.  releaseth 
to  the  disseisor  all  his  right  (46)  unth  toarranty  (47),  this  is  a  rvaugh.aer. 
collateral  warranty  to  that  son  upon  whom  the  warranty  de-     ° 
scendeth  caus&  qu&  supr&. 

•SND  so  note,  that  where  a  man  that  is  collateral  to  the  title,  ^^Syj 
(48)  and  releaseth  this  unth  warranty,  fyc.  this  is  a  collateral  376  a.]  " 
warranty. 


*Here  it  appeareth,'  that  it  is  not  adjudged  in  law  a  collateral     (288)* 
warranty  in  respect  of  the  blood,  for  the  warranty  may  be  collateral,     3?6  *• 
albeit  the  blood  be  lineal ;  and  the  warranty  may  be  lineal,  albeit  101.  mSl 
the  blood  be  collateral,  as  hath  been  said.     But  it  is  in  law  deemed  704* 
a  collateral  warranty,  in  respect  that  he  that  maketh  the  warranty 
is  collateral  to  the  title  of  him  upon  whom  the  warranty  doth  fall : 
as  by  the  example  which  Littleton  here  putteth,  and  by  that  which 
hath  been  formerly  said,  is  manifest 

•ALSO,  if  a  father  giveth  land  to  his  eldest  son,  to  have  and  uttutok. 
to  hold  to  him  and  to  the  heirs  male  of  his  body  begotten,  the  re-  ^Sb  7i8# 
mainder  to  the  second  son,  fyc.  if  the  eldest  son  alieneth  in  fee  ^cui  i  *c*ae 
with  warranty,  fyc.  and  hath  issue  female,  and  dieth  without  is-  SJamEdfiVo 
sue  male,  this  is  no  collateral  warranty  to  the  second  son,  (49)  |jee{jjj* 
for  he  shall  not  be  barred  of  his  action  of  formedon  in  the  remain*  d?X,7ea*ing 
der,  because  the  warranty  descended  to  the  daughter  of  the  elder  adau«h,*r' 
son,  and  not  to  the  second  son;  for  every  warranty,  which  de- 
scends, descendeth  to  him  that  is  heir  to  him  who  made  the  war- 
ranty, by  the  common  law. 

(50)  NOTE,  if  land  be  given  to  a  man  and  to  the  heirs  male  urn*™*. 
of  his  body  begotten,  and,  for  default  of  such  issue  the  remainder  ^^{Ji9* 
thereof  to  his  heirs  female  of  his  body  begotten,  and  after  the  donee  on  gift  in  Li 
in  tail  maketh  a  feoffment  infeewith  warranty  accordingly,  and  £ 


a  man,  re- 
._„  ~  -  »«.»*."  ~ •"  1  mainder  to 

nath  issue  a  son^and  a  daughter  and  dieth,  this  warranty  is  but  a  hi§  »■»• 
Hneal  warranty  to  the  son  to  demand  by  a  writ  q/Yormedon  in  the  mtindSTto 
descender;  and  also  it  is  but  lineal  to  the  daughter,  to  demand  S^uido. 
the  same  land  by  writ  of  formedon  in  the  remainder,  unless  (t  1)  Jam^^i* 

(46^  &c.  added  in  L.  and  M.  and  Roh.  (49)  car  il  ne  terra  barrt—ne  lay  Udera, 

!47)  &c.  added  in  L.  and  M.  and  Roh.    .     L.  and  M.  and  Roh. 
48)  &c  added  in  L.  and  M.  and  Roh.  (50)  Nolo— hem,  L.  and  M.  and  Roh. 

(t  I)  The  original  is  rinon  Jhre  dcviaat  sam  imtt  male,  which  seems  to  be  a  misprint 
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continuing  (51)  the  brother  dieth  without  issue  male,  because  she  claimeth 
jfesSJiiiino  as  heir  female  of  the  body  of  her  father  engendered.  But  in  this 
j££.tohlfl  case ,  if  her  brother  in  his  life  release  to  the  discontinuee,  fyc. 
S^Su^'i  w*th  warranty,  fyc.  and  after  dieth  without  issue,  this  is  a  col- 
wranty  to '  lateral*  warranty  to  the  daughter,  because  she  cannot  convey  to 
Buee,iS°coi-  her  the  right  which  she  hath  by  force  of  the  remainder  by  any 
£?o*5!LR  means  of  descent  by  her  brother,  (52)  for  that  (53)  the  brother  is 
SKndlugh£r  collateral  to  the  title  of  his  sister,  and  therefore  his  warranty  is 
(289)*  '  collateral,  fyc. 

376b.  Here  it  appeareth,  that  (/)  whensoever  the  ancestor  taketh  any 
{£>  27 !;  a  estate  of  freehold,  a  limitation  after  in  the  same  conveyance  to  any 
Age  loa. ' »  of  his  heirs,  are  words  of  limitation,  and  not  of  purchase,  albeit  in 
e.3.9.  37 h.  words  it  be  limited  by  way  of  remainder  (1)  (u  1);  and  therefore 
f£ 40  &°5?e  here  the  remainder  to  the  heirs  female,  vesteth  in  the  tenant  in  tail 

61.  (Ante,     nimseii. 
17  b.  »b. 

417.  i  Eoi.'  ALSO,  I  have  heard  say,  that  in  the  time  of  king  Richard the 
Abr.e27,eaa>  gecan^  there  was  a  justice  of  the  common  place,  dwelling  in 
rSect  720.  Kent,  called  Bichel,  who  had  issue  divers  sons,  and  his  intent 

377  b.]  was,  that  his  eldest  son  should  have  certain  lands  and  tenements 
GJjt  *  ton  to  t0  him,  and  to  the  heirs  of  his  body  begotten;  dndfor  default  of 
JemaiiSer  to  issue,  the  remainder  to  the  second  son,  fyc.  and  so  to  the  third 
»n,8*c!non  son,  fyc.  and  because  he  would  that  none  of  his  sons  should  alien, 
thaur the  °r  make  warranty  tb  bar  or  hurt  the  others  that  should  be  in 
eldest  alien    ffo  remainder,  &c.  he  causeth  an  indenture  to  be  made  to  this 

with  warran- 

ty,  *c.  then    effect,  viz.  that  the  lands  and  tenements  were  given  to  his  eldest' 
taMcond     son  upon  such  condition,  that  if  the  eldest  son  alien  in  fee,  or  in 
^kepVi27!)  fee  tail,  fyc.  or  if  any  of  his  sons  alien,  fyc.  that  then  their  estate 
$owd.403a.)  should  cease  and  be  void,  and  that  then  the  same  lands  and  tene- 
ments immediately  should  remain  to  the  second  son,  and  to  the 
heirs  of  his  body  begotten,  (54)  et  sic  ultra,  the  remainder  to  his 
other  son,  and  livery  of  seisin  was  made  accordingly. 

mttlbtom.       BUT  it  scemeth  by  reason,  that  all  such  remainders  in  the 

378  a  l  '  for7n  ^foresaid  are  void,  and  of  no  value,  and  that  for  three 

.  causes.  One  cause  is,  for  that  every  remainder  which  begin- 
(290)*  ning  by  a  deed,  it  behoveth  that  the  remainder  be  *in  him  to 
whom  the  remainder  is  int ailed  by  force  of  the  same  deed,  before 
the  livery  of  seisin  is  made  to  him  which  shall  have  the  freehold; 
for  in  such  case  the  growing  and  the  being  of  the  remainder  is 
by  the  livery  of  seisin  to  him  that  shall  have  the  freehold,  and 
such  remainder  was  not  to  the  second  son  at  the  time  of  the 
livery  of  seisin  in  the  case  aforesaid,  fyc. 

(51)  sinon — si  son,  L.  and  M.  Roh.  Pin-  si  le  second  fits  aUenast,  &c.  que  adonques 
son,  Redman,  and  MSS.  son  estate  cessera,  et  que  adonques  mesmest  Us 

(52)  et,  added  in  L.  and  M.  and  Roh.  .  terns  et  tenements  reniaindront  al  tierce  fits, 

(53)  que,  not  in  L.  and  M.  nor  Roh.  et  ales  heires  de  son  corps  engendrea,  added  in 

(54)  ceo  sur  mesme  condition,  scilicet,  que    L.  and  M.  and  Roh. 

for  si  non  frere  deviast  sans  issue  male  (if  her  brother  dieth  without  issue  male),  as  it  stands 
in  the  more  correct  edition.    See  n.  ,(51)  infra,  and  Vaugh.  368,  369. — [Ed.] 

(1)  See  Mr.  Butler's  note  at  the  end  of  the  volume.    (Note  VTH.) 

(u  1)  See  ante,  p.  143.  n.  (p)-— [-fi&] 
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Here  our  author  is  of  opinion,  that  these  remainders  in  the  form     *378a. 
aforesaid,  are  void  and  of  no  value,  for  three  causes  : 

i 

THE  second  cause  is,  if  the  first  son  alien  the  tenements  in  rlS?*IS 
fie,  then  is  the  freehold  and  the  fee-simple  in  the  alienee,  and  in  *•  379^.1  * 
none  other;  and  if  the  donor  had  any  reversion,  by  such  aliena- 
tion the  reversion  is  discontinued:  then  how  by  any  reason  may 
(55)  it  be,  that  such  remainder  shall  commence  his  being  and  his 
growing  immediately  after  such  alienation  made  to  a  stranger, 
that  hath  by  the  same  alienation  a  freehold  and  fee-simple,  fyc? 
And  also  if  such  remainder  should  be  good,  then  might  he  enter 
upon  the  alienee,  where  he  had  no  manner  qf  right  before  the 
alienation,  which  should  be  inconvenient. 

"Also,  if  such  remainder  should  be  good,  fyc"  The  force  of  379  a. 
this  argument  is,  that  seeing  the  estate"  of  the  alienee  (albeit  the  gJslu)214*" 
words  of  the  condition  be,  that  the  state  should  cease  and  be  void,) 
being  an  estate  of  inheritance  in  lands  or  tenements,  cannot  cease  or 
be  void  before  the  state  be  defeated  by  entry ;  then  if  this  remainder 
should  be  good,  then  must  it'  give  an  entry  upon  the  alienee  to 
him  that  had  no  right  before,  which  should  be  against  the  express 
rule  of  law,  viz.  that  an  entry  cannot  be  given  to  a  stranger  to 
avoid  a  voidable  act,  as  before  hath  been  said  in  the  Chapter  of 
Conditions. 

alf  the  first  son  alien,  fyc"    By  the  alienation  of  the  donee,     378  b. 
two  things  are  wrought : 

First,  the  frank-tenement  and  fee  is  in  the  alienee. 

Secondly,  the  reversion  is  devested  out  of  the  donor,     (g)  And  cr)MH.7.ii. 
therefore  by  the  alienation  that  transferreth  the  freehold*  and  fee-     (^91)* 
simple  to  the  alienee,  there  can  no  remainder  be  raised  and  vested  (A)  6R.2. 
in  the  second  son.  (A)    As  if  a  man  make  a  lease  for  life,  upon  SLrifSx 
condition  that  if  the  lessor  grant  over  the  reversion,  that  then  the  r^huSk, 
lessee  shall  have  fee ;  if  the  lessor  grant  the  reversion  by  fine,  the  ISL^oJird. 
lessee  shall  not  have  fee ;  for  when  the  fine  transferreth  the  fee  to  the  487) 
conusee,  it  should  be  absurd,  and  repugnant  to  reason,  that  the  same  exTSmrdo. 
fine  should  work  an  estate  in  the  lessee;  for  one  alienation  cannot  ^^p-8*** 
vest  an  estate  of  one  and  the  same  land  to  two  several  persons  at 
one  time. 

In  a  man's  own  grant*  which  is  ever  taken  most  forcibly  against 
himself,  the  reason  of  Littleton  doth  hold  ;  for  it  hath  been  resolved 
by  the  justices,  (1)  that  if  a  man  seised  of  an  advowson  in  fee  by  his  g>90H.& 
deed  granteth  the  next  presentation  to  A.,  and,  before  the  church  JJ^Jj 
becometh  void,  by  another  deed  grant  the  next  presentation  of  the  Iftefc  5r- 
same  church  to  B.,  the  second  grant  is  void,  for  A.  had  the  same  Rxh.  »h. 
granted  to  him  before  ;  and  the  grantee  shall  not  have  the  second  n  euTIb, 
avoidance  by  construction,  to  have  the  next  avoidance  which  the  ^<5H*s>k 
grantor  might  lawfully  grant,  for  the  grant  of  the  next  avoidance 


(55)  ceo,  not  ia  L.  and  M.  nor  Roh. 
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t*y63iL7.7.  doth  not  import  the  second  presentation,  (k)  But  if  a  man  seised 
imp!  154;  *  of  an  advowson  *in  fee  take  wife  ;  now  by  act  in  law  is  the  wife 
^Cro.790,'  entjtie(j  t0  the  th;rd  presentation,  if  the  husband  die  before.  The 
•379  a.  husband  grant  the  third  presentation  to  another,  the  husband  die, 
SSS:691'  the  heir  shall  present  twice,  the  wife  shall  have  the  third  presenta- 
TiiSSm8,  tion>  and  the  grantee  the  fourth  ;  for  in  this  case  it  shall  be  taken 
Ante,  189a.)    the  third  presentation,  which  he  might  lawfully  grant ;  and  so  note 

a  diversity  between  a  title  by  act  in  law  and  by  act  of  the  party  ; 

for  the  act  in  law  shall  work  no  prejudice  to  the  grantee. 

uttlitow.  THE  third  cause  is,  when  the  condition  is  such,  that  if  the 
*1*79  ^T*  e^er  son  ai*en>  $c-  Mat  his  estate  shall  cease  or  be  void,  fyc.  then 
**J  after  such  alienation,  fyc.  may  the  donor  enter  by  force  qfsuch 
condition  (56),  as  it  seefneth;  and  so  the  donor  or  his  heirs  in 
such  case  ought  sooner  to  have  the  land  than  the  second  son,  that 
had  not  any  right  before  such  alienation;  and  so  it  seemeth  that 
such  remainders  in  the  case  aforesaid  are  void  (57). 

(292)*  *Here  it  is  to  be  observed,  that  part  of  the  condition  that  prohibit- 
379  a.  eth  the  alienation  made  by  tenant  in  tail  is  good  in  law,  with  such 
na^o4!^  distinction  as  hath  been  before  said  in  the  Chapter  of  Conditions. 
127.  Viilp.  ^nd  ^e  consequent  of  the  condition,  viz.  that  the  lands  should 
ft  Ante?'  ren1^11  to  another,  &c.  is  void  in  law,  and,  by  the  opinion  of  Little- 
224ao  ton,  the  donor  may  re-enter  for  the  condition  broken ;  for  utile  per 

SoS*" Ahr"  inutile  non  vitiatur:  which,  being  in  case  of  a  condition  for  the 
defeating  of  an  estate,  is  worthy  of  observation. 

And  it  is  to  be  noted,  that,  after  the  death  of  the  donor,  the  con- 
dition descendeth  to  the  eldest  son,  and  consequently  his  alienation 

dORep.40b.)  doth  extinguish  the  same  for  ever ;  wherein  the  weakness  of  this 
invention  appeareth:  and  therefore  Littleton  here  saith,  that  it 
seemeth  that  the  donor  may  re-enter,  and  speaketh  nothing  of  hU 
heirs.  A  man  hath  issue  two  sons,  arid  maketh  a  gift  in  tail  to  the 
eldest,  the  remainder  in  fee  to  the  puisne,  upon  condition,  that  the 
eldest  shall  .not  make  any  discontinuance  with  warranty  to  bar  him 
in  the  remainder ;  and  if  he '  doth,  that  then  the  puisne  son  and  his 
heirs  shall  re-enter ;  the  eldest  make  a  feoffment  in  fee  with  war- 
ranty, the  father  dieth,  the  eldest  son  dieth  wfthout  issue,  the 
puisne  may  enter;  but  if  the  discontinuance  had  been  after  the  death 
of  the  father,  the  puisne  could  not  have  entered.  In  this  case  four 
points  are  to  be  observed.  First,  as  Littleton  here  saith,  the  entry 
for  the  breach  of  the  condition  is  given  to  the  father,  and  not  to  the 

<MR«p.  109.)  puisne  son.  2dly,  *That  by  the  death  of  the  father  the  condition 

41  E?a  foi"  descends  to  the  elder  son,  and  is  but  suspended,  and  is  revived  by 
the  death  of  the  eldest  son  without  issue,  and  descendeth  to  the 

vid.aoct.446.  youngest  son.  3dly,  That  the  feoffment  made  in  the  life  of  the 
father  cannot  give  away  a  condition  that  is  collateral,  as  it  may  do  a 

ao  Rep.  95.)  right  4thly,  That  a  warranty  cannot  bind  a  title  of  entry  for  a 
condition*  broken  (as  hath  been  said) ;  but,  if  the  discontinuance 
had  been  made  after  the  death  of  the  father,  it  had  extinct  the 

(56)  Uc.  added  in  L.  and  M.  and  Roh.  (57)  &c.  added  in  L.  and  M.  and  Roh. 
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condition :  which  case  is  put  to  open  the  reason  of  our  author's 
opinion  (1). 

(1)  In  some  of  the  former  notes  tbere  has  been  found  occasion  to  anticipate  many  of  the 
observations  which  otherwise  would  have  occurred  upon  this  and  the  three  preceding 
sections.  See  ante,  203.  b.  n.  1.  216.  a.  n.  2.  223,  b.  n.  1.  and  particularly  327.  a.  ri.  2.— 
It  may  however  be  farther  observed,  that  this  is  one  of  the  many  attempts  which  have  been 
made  at  different  times,  to  prevent  the  exercise  of  that  right  of  alienation  which  is  insepa- 
rable from  the  estate  of  a  tenant  in  tail.  The  chief  of  them  are  stated  in  a  very  pointed 
manner  by  Mr.  Bowler,  1  Burr.  84.  He  observes,  that  the  power  to  suffer  a  common 
recovery  is  a  privilege  inseparably  incident  to  an  estate  tail :  it  is  a  potestas  alienandi, 
'which  is  not  restrained  by  the  statute  De  donis,  and  has  been  so  considered  ever  since 
Taltanun's  case.  [12  E.  4.  14.  6.  p.  16.]  And  this  power  to  suffer  a  common  recovery 
cannot  be  restrained  by  condition,  alienation,  custom,  recognizance,  statute,  or  covenant. 
That  it  cannot  be  restrained  by  condition,  appears  by  Co.  Litt.  223  b.  224  a.  andSonday's 
case,  9  Rep.  128.— That  it  cannot  be  restrained  by  limitation,  appears  by  Cro.  Jac  696. 
Iby  v.  Hinde,  and  by  Sonday's  case,  and  other  books. — That  it  cannot  be  restrained  by 
custom,  appears  by  the  case  of  Taylor  and  Shaw,  in  Carter,  6,  and  22. — That  it  cannot  be 
restrained  by  recognizance,  or  by  statute,  appears  by  Pool's  case,  cited  in  Moore,  820.— 
That  it  cannot  be  restrained  by  covenant,  appears  by  the  case  of  Collins  v.  Plummer, 
1  P.  Wms.  104. — That  an  attempt  to  suffer  a  common  recovery  cannot  be  restrained, 
appears  by  Coibet's  case,  in  the  2  Rep.  83  b.  Sir  Anthony  Mildmay's  case,  in  the  6  Rep. 
40,  and  the  case  of  Pierce  v.  Win,  in  1  Ventr.  321.  And  that  a  conclusion  or  agreement  to 
suffer  a  recovery,  cannot  be  restrained,  appears  by  Mary  Portington's  case,  in  the  10  Rep. 
35. — One  of  the  last  attempts  to  establish  a  perpetuity  was  made  in  the  will  of  John  duke 
of  Marlborough,  where  a  power  was  given  to  trustees,  on  the  birth  of  the  sons  of  the  several 
persons  therein  mentioned,  to  revoke  the  uses  limited  to  those  sons  in  tail  male ;  and  in 
lieu  thereof,  to  limit  the  estates  to  the  use  of  such  sons  for  their  lives,  with  immediate 
remainders  to  the  respective  sons  of  such  sons  severally,  and  successively  in  tail  male. 
Lord  Northington,  in  1759,  declared  this  clause,  as  it  tended  to  a  perpetuity  and  was 
repugnant  to  the  estate  limited,  was  void  and  of  no  effect.  There  was  an  appeal  from  this 
decree  to  the  lords.  And  after  hearing  counsel  upon  it,  the  judges  were  ordered  to  attend, 
and  their  opinion  was  asked,  *»  Whether  by  the  rules  of  law  an  estate  tail  limited  to  the 
use  of  persons  unborn  by  any  deed  or  will,  can,  by  virtue  of  any  power  given  by  such 
deed  or  will  to  trustees,  be  revoked  upon  the  births  of  such  persons,  and  a  new  estate 
limited  to  such  persons  for  their  lives  respectively,  with  remainder  to  their  issue  succes- 
sively in  tail  male."  The  lord  chief  justice  of  the  Common  Pleas  delivered  the  unanimous 
opinion  of  the  judges  in  the  negative.  The  utmost  stretch  towards  a  perpetuity  which  the 
courts  have  hitherto  allowed,  is  through  the  medium  of  an  exercise  of  a  power  of  appoint- 
ment limited  in  a  deed  or  will.  If  the  objects  of  the  power  be  not  restrained  to  any  parti- 
cular description  of  persons,  but  designed  generally  to  be  such  persons  as  the  party  to 
whom  the  power  is  given  shall  appoint,  there  is  no  question  but  he  may  appoint  life 
estates,  with  remainders  over,  in  the  same  manner  as  he  might  do  by  a  substantive  original 
conveyance,  notwithstanding  the  persons  to  whom  the  life  estates  are  appointed  were  not 
in  existence  at  the  time  of  the  execution  of  the  conveyance  in  which  the  power  is  con- 
tained. But  it  seems  to  be  otherwise,  if  the  objects  of  the  power  are  restrained  to  any 
particular  description  of  persons,  as  to  the  children  of  the  appointor.  See  Alexander  v. 
Alexander,  2  Ves.  sen.  640.  and  Robinson  v.  Hardcastk,  in  Mr.  Brown's  reports  of  cases 
determined  in  Chancery,  during  the  26th  year  of  his  late  majesty's  reign,  p.  22. — The 
modes  formerly  used  to  prevent  the  wife's  dower  seem  open  to  objection.  Sometimes  the 
estate  is  limited  to  a  purchaser  and  a  trustee  and  their  heirs,  but  as  to  the  estate  of  the 
trustee  and  his  heirs  in  trust  for  the  purchaser  and  his  heirs.  This  exposes  the  purchaser 
to  the  chance  of  the  trustee's  dying  in  his  life ;  in  which  case  the  right  of  dower  will  attach 
upon  the  estate.  Sometimes  the  estate  is  limited  to  the  purchaser  and  a  trustee,  and  the 
heirs  of  the  trustee,  but  in  trust  for  the  purchaser.  Sometimes  it  is  limited  immediately 
to  the  trustee  and  his  heirs,  in  trust  for  the  purchaser  and  his  heirs ;  but  each  of  these 
modes  is  objectionable,  as  they  keep  the  legal  fee  from  the  purchaser,  and  expose  him  to 
all  the  inconvenience  of  its  escheating  to  the  crown  for  want  of  heirs  of  the  trustees,  or  of 
its  becoming  vested  in  infants,  married  women,  or  persons  residing  at  a  distance,  not  easily 
discoverable,  or  not  willing  to  join  in  the  conveyances  required  to  be  made  of  it.  Some- 
times even  it  may  be  considered  to  pass  in  the  general  devise  of  the  trustee's  will,  and  by 
that  means  become  settled  at  law  to  uses  in  strict  settlement,  and  therefore  not  to  be 
regained  but  bj  a  fine  or  common  recovery,  and  till  the  existence  of  a  tenant  in  tail  not  to 
be  regained  without  the  aid  of  parliament.    It  cannot  therefore  be  desirable  that  the  legal 

Digitized  by  LjOOQIC 


tkmrale 

COM. 


236  OF  WARRANTY.  BOOKU. 

(293)*         *"/  have  heard  say,  $c."     Those  things  that  one  hath  by 
377  d.     credible  hearsay,  by  the  example  of  our  author,  are  worthy  of 
u&*iu!ttk  observation.     This  invention,  devised  by  justice  Richel,  in  the 
SuaS^?7  reig11  of  ting  Richard  the  Second,  who  was  an  Irishman  born,  and 
«*»••  the  like  by  Thirning,  chief  justice,  in  the  reign  of  Henry  the  Fourth, 

<iBep.8i>  were  both  full  of  imperfections;  for  Nihil simul  inventum  estet 
perfectum,  and  Ssepe  viatorem  nova  non  veins  orbita  fallit :  and 
therefore  new  inventions  in  assurances  are  dangerous.  And  here- 
by it  may  appear,  that  it  is  not  safe  for  any  man  (be  he  never  so 
learned)  to  be  of  counsel  with  himself  in  his  own  case,  but  to  take 
advice  of  other  great  and  learned  men. 

Nonprosunt  dominis,  quseprosunt  omnibus,  artes. 

And  the  reason  hereof  is,  in  suo  quisque  negotio  hebetiorest, 
quhm  in  alieno. 

g>  *H.i.  (/)  And  the  same  judge,  in  his  own  name,  &c.  brought  an  action 

upon  his  case  against  others,  and  obtained  a  verdict  so  as  the  right 
of  the  cause  was  tried  on  his  side  ;  yet  for  that  upon  his  own  show- 
ing in  his  count  tha  action  did  not  lie,  ex  assensu  omnium  juslida- 
riorum  prseter  querent  em  Richel,  judgment  was  given  against  him ; 
but  let  us  now  leave  this  judge  for  example  to  others,  and  let  us 
return  to  our  author. 

urnowow.       ALSO,  at  the  common  law,  before  the  statute  oj  Gloucester, 
»79h T*"  if  tenant  ty  Me  curtesy  had  aliened  in  fee  with  warranty  (58), 
<2injt.2o£    ofier  his  decease  this  was  a  bar  to  the  heir  (59),  as  it  appeareth 
ttfr*)        by  the  words  of  the  same  statute :  but  it  is  remedied  by  the  same 
statute,  that  the  warranty  o?  tenant  by  the  curtesy  shall  be  nof 
bar  to  the  heir,  unless  that  he  hath  assets  by  descent  by  the  ten- 
ant  by  the  curtesy;  for  before  the  said  statute,  this  was  a  col- 
lateral warranty  to  the  heir,  for  that  he  could  not  convey  any 
(294)*     title  of  descent  to  the  tenements  by  *the  tenant  by  the  curtesy, 
but  only  by  his  mother,  or  other  of  his  ancestors  (60) ;  and  this 
is  the  cause  why  it  was  a  collateral  warranty. 

380  a.         Of  this  and  the  subsequent  section  sufficient  hath  been  said  before 
2^366b?*  in  **8  Chapter,  sect.  697. 

BUT  if  a  man  inheritor  taketh  wife,  who  have  (61)  issue  a 
•380  a.     son  between  them,  and  the  father  dieth,  * and  the  son  entereth 

(58)  Accord,  added  in  L.  and  M.  and  Roh.        (60)  &c.  added  in  L.  and  M.  and  Rob. 

(59)  Uc.  added  in  L.  and  M.  and  Roh.  (61)  issue,  added  in  L.  and  M.  and  Roh. 

estate  should  be  outstanding  in  a  trustee.  To  prevent  this,  the  estates  may  be  fast 
limited  to  such  uses  as  the  purchasers  shall  appoint,  and  for  want  of  appointment,  to  the 
use  of  a  trustee  his  heirs  and  assigns,  during  the  life  of  the  purchaser,  in  trust  for  him,  and 
subject  thereto  to  the  use  of  the  purchaser,  his  heirs  and  assigns.  If  this  method  be 
adopted,  no  doubt  will  remain  of  the  wife's  right  of  dower  being  effectually  prevented :  the 
purchaser  during  his  life  will  have  the  absolute  command  of  the  legal  fee,  and  at  his  death 
it  will  descend-  upon  heir. — Another  mode  is  suggested  by  Mr.  Fearne,  in  his  Essay  oa 
Contingent  Remainders,  6  Edition,  p.  347,  note. — "  The  lands,"  says  he,  •*  may  be  limited 
to  the  use  of  the  appointees  of  the  purchaser  (in  the  fullest  manner) :  and  in  default  of 
appointment,  to  the  use  of  him  and  his  assigns  during  his  life ;  and  from  and  after  the 
determination  of  that  estate,  by  any  means,  in  bis  life  time,  to  the  use  of  some  person  and 
his  heirs,  during  the  natural  hfe  of  the  purchaser,  in  trust  for  him  and  his  assigns :  and 
from  and  after  the  determination  of  the  estate  so  limited  in  use  to  the  said  trustee  and  his 
heirs,  to  the  use  of  the  purchaser  his  heirs  and  assigns  for  ever."    [Butler,  Note  330.] 
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into  the  land,  and  endow  his  mother,  and  after  the  mother  HJ™*™!^ 
alitneth  that  which  she  hath  in  dower ,  to  another  in  fee,  with  ^37^^-1 " 
warranty  accordant,  and  after  dieth,  and  the  warranty  descen- 
deth  to  the  son,  now  the  son  shall  be  barred  to  demand  the  same 
land  by  cause  of  the  said  warranty  ;  because  that  such  collateral 
warranty  of  tenant  in  dower  is  not  remedied  by  any  statute. 

uIs  not  remedied  by  any  statute"    But  by  a  statute  made     380  a. 
since,  this  case  is  remedied,  as  you  see  befiye,  sect  697. 

THE  same  law  is  it  where  tenant  for  life  maJeeth  an  aliena-  uttl«ton. 
Hon  with  warranty,  fyc.  and  dieth,  and  the  warranty  descendeth  t^ect  725. 
to  him  which  hath  the  reversion  or  the  remainder  (62),  they  shall  warranty  of 
be  barred  by  such  warranty  (63).  m$£ii*. 

ingonre- 

J3LSO,  in  the  case  aforesaid,  if  it  were  so  that  when  the  5Sl^aecoito- 
tenant  in  dower  aliened,  (64)  fyc.  his  heir  was  within  age,  and  JJ^gJJ^ 
also  at  that  time  that  the  warranty  descended  upon  him  he  was  common 
within  age:  in  this    case  the  heir  may  after  enter  upon  the  *i?£lbtoh. 
alienee,  notwithstanding  the  warranty  descended,  fyc.  because  [^ect.726. 
no  laches  shall  be  adjudged  in  the  heir  within  age,  that  he  did  Wan^/of 
not  enter  upon  the  alienee  in  the  life  of  tenant  in  dower.     But  JfJ^^^ 
%f  the  heir  were  within  age  at  the  time  of  the  alienation,  fyc.  u>  the  heir 
and  after  he  comet  h  to  full  age  in  the  life  of  tenant  in  dower,  ^^t  thecSi 
and  so  being  of  full  age  he  dofh  not  enter  upon  the  alienee  in  the  Jam?J.war* 
life  of  tenant  in  dower,  and  after  *the  tenant  in  dower  dieth,  Src.  ®JJJJ|jj*taw) 
there  peradventure  the  heir  shall  be  barred  by  such  warranty;  if  the  heir 
because  it  shall  be  accounted  his  folly,  that  he  being  of  full  age  anTdid  Sat' 
did  not  enter  in  the  life  of  tenant  in  dower,  fyc.  iKSniSt 

in  dower. 

(65)  But  now  by  the  statute  made  11  H.  7.  cap.  20.  it  is  or-    (j??>l 
domed,  \f  any  woman  discontinue,  alien,  release,  or  confirm  [Sect.727. 
with  warranty,  any  lands  or  tenements  which  she  holdeth  in     381  a.] 
dower  for  term  of  life,  or  in  tailofthe  gift  of  her  first  husband,  ^ity^ 
or  of  his  ancestors,  or  of  the  gift  of  any  other  seised  to  the  use 
of  the  first  husband,  or  of  his  ancestors,  that  all  such  warranties, 
i^c.  shall  be  void;  and  that  it  shall  be  lawful  for  him  which 
hath  these  lands  or  tenements,  after  the  death  of  the  same 
woman  to  enter. 

This  is  an  addition  to  Littleton,  and  therefore  to  be  passed  over.       381  a. 

And  hereof  sufficient  has  been  said  before,  sect  697. 

J1LSO,  \f  tenant  in  tail  letteth  the  lands  to  a  (66)  man  for    urn.™*. 
term  of  life,  the  remainder  to  another  in  fee,  and  a  collateral  [Sect738. 
ancestor  confirmeth  the  estate  of  the  tenant  for  life,  and  bindeth  w^n*5/for 
him  and  his  heirs  to  warranty  for  term  of  the  life  of  the  tenant  f^™00*** 
for  life  and  death,  and  the  tenant  in  tail  hath    issue  and  bar  only. 
dies;   now    the  issue    is   barred  to  demand  the   tenements  by 
writ  of  formedon  during  the  life  of  tenant  for  life,  because 
the  collateral  warranty    (x  1)   descendeth   upon   the  issue  in 

(62)  Ue.  added  in  L.  and  M.  and  Ron.  (65)  This  sec.  not  in  L.  &  M.  nor  Roh. 

(63)  Ue.  added  in  L.  and  M.  and  Roh.  {66)  home,  not  in  L.  and  M.  nor  Roh. 

(64)  &c  added  in  L.  and  M.  and  Roh. 

(x  1)  See  supra,  p.  282.  n.  (w  1) — [Ed.] 
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tail.    But  after  the  decease  of  the  tenant  for  life,  the  issue 
shall  have  a  (67)  writ  o/Tormedon,  fyc. 

♦387  b.         "•#  writ  of  formedon,  c>c."     Here  is  implied,  that  a  collateral 
ttibisiSej'  warranty  giveth  no  right,  *but  shall  bar  only  for  life,  and  after  the 
party  is  restored  to  his  action. 

It  is  also  to  be  observed,  that  a  warranty  may  descend  to  the  heirs 
of  him  that  made  it  during  the  life  of  another. 

(296)*         *By  this  section  it  appeareth,  that  a  warranty  may  be  raised  by  a 
387  a.     confirmation  vyhich  transferreth  neither  estate  nor  right,  whereof 
vwLjea.733.  suf£cient  hath  been  said  before. 

(Post,  385.) 

on) 39 e. 3.        "To  warranty  for  term  of  the  life,  fyc."     (m)  This  proveth 
Vouc£  87?'    that  a  warranty  may  be  limited,  and  that  a  man  may  warrant  lands, 
as  well  for  term  of  life  or  in  tail,  as  in  fee  (1). 

(4  Rep.  so.  If  tenant  in  fee-simple  that  hath  a  warranty  for  life,  either  hy  an 

HoK'i^)  express  warranty  or  by  dedi,  be  impleaded  and  vouch,  he  shall 
recover  a  fee-simple,  albeit  his  warranty  were  but  for  term  of  life, 
because  the  warranty  extended  in  that  case  to  the  whole  estate  of 
the  feoffee  in  fee-simple  (2) ;  but  in  the  case  that  Littleton  here  put- 
teth,  the  tenant  for  life  shall  recover  in  value  but  an  estate  for  life, 
because  the  warranty  doth  extend  to  that  estate  only. 

uttlbton.       J1ND  upon  this  I  have  heard  a  reason  (here  our  student  is 
[Seet739.  taught,  after  the  example  of  our  author,  to  observe  every  thing  that  is 
rCoKE  "     wortn  the  noting),  that  this  case  will  prove  another  case,  viz.  if  a 
388  a.]    w*an  letteth  his  lands  to  another,  to  have  and  to  hold  to  him  and 
OBep.  120.)  to  his  heirs  for  term  of  another7 s  life,  and  the  lessee  dieth  living 
celuy  a  que  vie,  fyc.  and  a  stranger  entereth  into  the  land,  that 
the  heir  of  the  lessee  may  put  hi?n  out,  (68)  Sfc.  because  in  the 
case  next  aforesaid,  inasmuch  as  a  man  may  bind  him  and  his 
heirs  to  warranty  to  tenant  for  life  only,  during  the  life  of  the 
tenant  for  (69)  life,  and  this  warranty  descendeth  to  the  heir  of 
him  which  made  the  warranty,  the  which  warranty  is  no  war- 
ranty of  inheritance,  but  only  for  term  of  another's  life:  by  the 
same  reason  where  lands  are  let  to  a  man,  to  have  and  to  hold 
(297)*     to  him  and  *his  heirs  for  term  of  another's  life,  if  the  (70)  lessee 
die  living  celuy  a  que  vie,  his  heirs  shall  have  the  lands  living 
celuy  a  que  vie,  fyc.     For  they  have  said,  that  if  a  man  grant  an 
annuity  to  another,  to  have  and  tb  take  to  him  and  his  heirs  for 
term  of  another's  life,  if  the  grantee  die,  c/c.  that  after  (71)  his 
death  his  heir  shall  have  the  annuity  during  the  life  of  celuy  a 
que  vie,  fyc.     Quaere  de  ista  material 

brief  de,  not  in  L.  and  M.  nor  Roh.  (70)  toaee—pier,  L.  and  M.  and  Roh. 

&c.  not  in  L.  and  M.  nor  Roh.  (71)  son  mort,  not  in  L.  and  M.  nor  Roh. 

(69)  terme,  not  in  L.  and  M.  nor  Roh. 

(1)  From  this  it  appears,  that  the  warranty  ceases  on  the  expiration  of  the  estate  to  which 
it  is  annexed.  In  Smith  v.  Tt/ntfal,  Salk.  685,  686,  it  was  resolved  that  no  warranty  ex- 
tinguishes a  right,  but  only  binds  or  bars  it  so  long  as  the  warranty  continues  in  force;  for 
if  the  warranty  be  released,  the  ancient  right  revives.    [Butler ,  Note  339.] 

(2)  Though  the  warranty  be  temporary,  yet  the  thing  warranted,  and  to  be  recovered  is 
perpetual ;  for  it  is  a  warranty  of  a  fee,  though  not  a  warranty  in  fee.  Hob.  126.  [Powell, 
Note  340.] 
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This  case  is  without  question,  (n)  that  the  heir  of  the  lessee  shall     388  a. 

have  the  land  to  prevent  an  occupant.     And  so  it  is  {as'Littleton  feV!^ is48, 

here  saith)  in  case  of  an  annuity,  or  of  any  other  thing  that  lieth  in  l\^-^ 

grant,  whereof  there  can  be  no  occupant     And  of  this  somewhat  !****•  Jg^ 

hath  been  said  in  the  Chapter  of  Descents  (a  2).  Sh.  a  a 

r  27  H.  a  21 

WARRANTY  that  commences  by  disseisin  (2),  is  in  this  tat.  Br.  bo. 
manner :  as  where  there  is  father  and  son,  and  the  son  pur-  Acaium  s& 
chaseth  land,  6>c.  and  letteth  the  same  land  to  his  father  for  §  nlVaa!7" 
term  of  years,  and  the  father  by  his  deed  thereof  infeoffeth  f^j^f^ 
another  in  fee,  and  binds  him  and  his  heirs  to  warranty,  and  (AnUTifb.) 
the  father  dieth,  whereby  the  warranty  descendeth  to  the  son,  rsecu698. 
this  warranty  shall  not  bar  the  son  ;  for  notwithstanding  this     366  b.] 
warranty  the  son  may  well  enter  into  the  land,  or  have  an  j^SSS 
assise  against  the  alienee  if  he  will,  because  the  warranty  com- 
menced by  disseisin  ;  for  when  the  father,  which  had  but  an 
estate  for  term  of  years,  made  a  feoffment  in  fee,  this  was  a 
disseisin  to  the  son  of  the  freehold  which  then  wa$  in  the  son. 
In  the  same  manner  it  is,  if  the  son  letteth  to  the  father  the 
land  to  hold  at  will,  and  after  the  father  make  a  feoffment  urith 
warranty,  fyc.     And  as  it  is  said  of  the  father,  so  it  may  be  said 
of  every  other  ancestor,  fyc.     In  the  same  manner  is  it,  if  tenant 
£y  elegit,  tenant  by  statute  merchant,  or  tenant  by  statute  staple, 
make  a  feoffment  in  fee  *with  warranty  (72),  this  shall  not  bar     (298)* 
the  heir  which  ought  to  have  the  land,  because  such  warranties 
commence  by  disseisin. 

ALSO,  if  a  guardian  in  chivalry,  or  guardian  in  socage  make  littlbtoh. 
*a  feoffment  in  fee,  or  in  fee  tail,  or  for  life,  with  warranty,  fyc.  &?£:69fm 
9uch  warranties  are  not  bars  to  the  heirs  to  whom  the  lands    *^^0 
*hall  be  descended,  because  they  commence  by  disseisin.  367  b.* 

16E.3.GMT. 

Here  Littleton  addeth  the  case  of  guardian  in  chivalry,  and  guar-  43  e.8^*2" 
dian  in  socage,  and  guardian  because  nurture  is  also  in  the  same  case.  JJJ^Jbo^. 

said.    Vid. 

ALSO,  if  father  and  son  purchase  certain  lands  or  tenements,  Sk^V.) 
to  have  and  to  hold  to  them  jointly,  fyc.  and  after  the  father  J^^fSE* 
alien  (73)  the  whole  to  another,  and  bind  him  and  his  heirs  to  *•  3571,1 
warranty,  SfC.  and  after  the  father  dieth,  this  warranty  shall 
not  bar  the  son  of  the  moiety  that  belongs  to  him  of  the  said 
lands  or  tenements,  because  as  to  that  moiety  which  belongs  to 
the  son,  the  warranty  commences  by  disseisin,  fyc. 

u  To  have  and  to  hold  to  them  jointly,  §c"  This  is  to  be  intended      367  b. 
of  a  joint  purchase  in  fee  ;  for  if  the  purchase  were  to  the  father  and  e3&mgLt!3 

(72)  &c*  added  in  L.  and  M.  and  Roh.  (73)  rentier— Pentiertie,  L.  &  M.  &Roh. 

(a  2)  See  ante,  41  b.  vol.  1.  p.  625—627.  and  the  notes. there.— [Ed.] 
(2)  As  to  warranties  commencing  by  disseisin: — Lord  Chief  Baron  Gilbert  divides  war- 
ranties into  two  sorts;  fust,  those  commencing  by  disseisin  or  wrong;  secondly,  binding 
warranties.  The  first  are  where  the  ancestor  that  makes  the  warranty  is  partner  to  the 
wrong ;  and  such  warranties  are  not  obliging,  because  it  cannot  be  presumed  that  one  who 
is  so  unjust  as  to  do  wrong,  will  be  so  just  as  to  leave  a  recompense  to  his  heir;  wherefore 
sneh  contracts  are  wholly  rejected  as  collusive,  and  founded  on  no  consideration.  In  the 
ancitn  Coutumier  de  ATormandic,  ch.  96.  it  is  said,  that  in  a  writ  of  nouvelle  disseisin*,  there 
is  no  vouching  to  warranty :  because  it  is  not  to  be  suffered  that  any  one  should  retain  the 
possession  of  another  either  by  himself,  or  by  the  means  of  another,  or  that  he  should  dis- 
turb it  by  hi*  foolish  hardihood ;  and  whoever  does  so  ought  to  restore  it.— [Butler,  n.  316.] 
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a  r"^5*i      ^e  son'  anc*  ^e  ^ein  °f  the  son,  and  the  father  maketh  a  feoffment 

8H.7.6.  "  in  fee  with  warranty,  if  the  son  entereth  in  the  life  of  the  father 
(6  Rep.  79.)  ^c  2^  an^  th^  feoffee  re-enter,  the  father  dieth,  the  son  shall  have 
an  assise  of  the  whole :  and  so  is  the  book  of  2  H.  6.  to  be  under- 
stood.    But  if  the  son  had  not  entered  in  the  life  of  the  father,  then 

(Po*,  393a.)  for  the  father's  moiety  it  had  been  a  bar  to  the  soa  (d  2),  for  that 
therein  he  had  an  estate  for  life ;  and  therefore  the  warranty  as  to 
that  moiety  had  been  collateral  to  the  son,  and  by  disseisin  for  the 
son's  moiety ;  and  so  a  warranty  defeated  in  part,  and  stand  good  in 

a  Rep.  a.)   part     And  this  appeareth  by  the  example  that  Littleton  hath  put 

but  if  the  purchase  had  been  to  the  father  and  son,  and  to  the  heirs 

of  the  father,  then  the  entry  of  the  son  in  the  life  of  the  father,  as  to 

(299)*     *the  avoidance  of  the  warranty,  had  not  availed  him,  because  his 

(FaN3.i92».)  fa^er  lawfully  conveyed  away  his  moiety*  (1). 

uttlbtow.       ALSO,  if  A.  of  B.  be  seised  of  a  mese,  and  F.  of  G.  that 
^368L71*-  no  right  hath  to  enter  into  the  same  mese,  claiming  the  said 
^     mese,  to  hold  to  him  and  to  his  heirs,  entereth  into  the  said 
mese,  but  the  same  A.  of%B.  is  then  continually  abiding  in  the 
same  mese:   in  this  case  the  possession  of  the  freehold  shall  be 
always  adjudged  in  A.  of  B?  and  not  in  F.  ofO.,  because  in  such 
case  where  two  be  in  one  house,  or  other  tenements,  at^d  the  one 
claimeth  by  one  title,  and  the  other  by  another  title,  the  law 
shall  adjudge  him  in  possession  that  hath  right  to  have  the  pos- 
session of  the  same  tenements.    But  if,  in  the  case  aforesaid,  the 
said  F.  ofO.  make  a  feoffment  to  certain  barretors  and  extor- 
tioners in  the  country,  to  have  maintenance  from  them  qf  the 
said  house,  by  a  deed  of  feoffment  with  warranty,  by  force 
whereof  the  said  A.  of  B.  dare  not  abide  in  the  house,  but  (74) 
goeth  out  of  the  same,  this  warranty  commenceth  by  disseisin, 
•         because  such  feoffment  was  the  cause  that  the  said  A.  of  B.  re- 
368  a.     linquished  the  possession  of  the  same  house  (75). 

JMLA±n-.66i,  "Where  two  be  in  one  house,  fyc.  and  the  one  claimeth  by  one 
233b.)  19  h.  title,  and  the  other  by  another  title,  6/c.  For  the  rule  is,  Duo 
M^ifcSton.  nonpossunt  in  solido  unam  rem  possidere. 

(Siderf.  385  a. 

lsia!)  These  wqrds  of  our  author  be  significant  and  material :  (o)  for  if 

i?i«fp2&  a  man  hath  issue  two  daughters,  bastard  eigne  and  mulier  puisne, 
SepTunb. 8  anc*  ^*e  s^8^  and  they  both  enter  generally,  the  sole  possession 
tt£  i*l  shall  not  be  adjudged  only  in  the  mulier,  because  they  both  claim 
Fb«i,W  10  by  one  and  the  same  title  :  and  not  one  by  one  title,  and  the  other 
pS&liZ)    by  another  title,  as  our  author  here  saith. 

(74)  *e  en,  added  in  L.  and  M.  and  RoU.         (75)  &c  added  in  L.  and  M.  and  Roh. 

(c  2)  t.  e.  for  the  forfeiture. — [Ed.] 

(o  2)  That  is,  at  common  law,  before  the  4  and  5  Ann.  c.  16. — [Ed.] 
(1)  It  is  greatly  to  be  regretted,  that  Sir  Edward  Coke  has  not  expressed  himself  mote 
folly  on  the  subject  hinted  at  by  him  in  this  note,  the  defeating  of  the  warranty  by  the 
heir's  entry  or  Claim,  in  the  ancestor's  life-time.  It  is  thus  mentioned  by  Chief  Baron  Oil* 
bert,  Ten.  135.  The  heir  was  presumed  to  receire  a  recompense,  and  therefore  was  barred 
if  he  did  not  claim  during  the  life-time  of  his  ancestor;  and  this  was  the  more  reasonable, 
because  such  recompenses  were  anciently  in  lands,  which  did  of  ri^ht  descend  to  the  heir  ; 
and  if  the  ancestor  did  alien  them,  the  heir  must  claim  his  own  during  the  life  of  his  ances- 
tor, otherwise  he  could  nerer  claim  it,  inasmuch  as  this  was  the  whole  time  of  limitation 
for  the  heir  to  challenge  his  own  in  this  case ;  and  if  he  slipped  the  time,  he  was  barred  for 
srer,  inasmuch  as  there  might  be  secret  conTeyances  to  alien  the  recompense  for  the  benefit 
of  the  heir,  which  might  turn  to  the  prejudice  of  the  purchaser.    [Buticr,  Note  318.] 
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(p  )  If  the  tenant  in  an  assise  of  a  house  desire  the  plaintiff  to  dine  If -P-fif* 
with  him  in  the  house,  which  the  plaintiff  doth  accordingly,  and  so  sonofHoMr- 
they  be  both  in  the  house ;  and  in  truth  one  pretendeth  one  title,  a^Msk. 
and  the  other  another  title  ;  yet  the  law  in  this  case  shall  not  adjudge  ^^qa^ 
the  possession  in  him  that  r*ght  hath  ;  because  our  author  here  saith,     ^ 
he  claimed  not  his  right,  and  it  should  be  to  his  prejudice  if  the  law 
should  adjudge  him  possession  :  and  a  trespasser  he  cannot  be,  be- 
cause he  was  invited  by  the -tenant  in  the  assise. 

"  Relinquished  the  possession,  fyc"  This  must  be  understood,  369  b. 
that,  before  livery  of  seisin  upon  the  feoffment,  A.  of  B.  departed  £J^Jl; 
out  of  the  house  ;  for  otherwise  the  livery  and  seisin  should  be  void, 
because  A.  of  B.  was  in  possession.  And  Littleton  here  saith,  by  a 
deed  of  feoffment,  so  as  albeit  the  deed  were  made  before  the  dfe 
parture  it  is  not  material ;  but  the  departure  must  be  before  tire 
livery  of  seisin,  for  that  doth  work  the  disseisin.  A^d  yet  that 
which  Littleton  saith  is  true,  that  the  feoffment  was  the  cause  that 
he  relinquished  his  possession ;  for  otherwise  he  would  not  have 
done  it 

But  admit  that  A.  of  B.  had  departed  for  any  other  cause,  yet  if 
F.  of  G.  enter  and  infeoff  certain  barretors  or  extortioners,  or  ^ny 
other,  with  warranty,  this  is  a  warranty  that  commenceth  by  dis- 
seisin, for  that  the  feoffment  worketh  a  disseisin. 

Here  in  this  case  that  Littleton  putteth,  the  feoffment  is  void  by     %%%  ^ 
the  statute  (y)  of  1  R.  2  ;  for  thereby  it  is  enacted,  that  feoffments  CtfiK.^ 
made  for  maintenance  shall  be  holden  for  none,  and  of  no  value,  so  2rfi.ifoi.2k 
as  Littleton  putteth  his  case  at  the  common  law  ;  for  he  seemeth  to 
allow  the  feoffment,  where  he  saith,  such  feoffment  was  the  cause, 
fyc.  :  but  some  have  said  that  the  feoffment  is  not  void  between  the 
feoffor  and  feoffee,  but  to  him  that  right  hath. 

And  here  barretors  and  extortioners  are  put  but  for  examples ;  for     368  b. 
if  the  feoffment  be  made  to  any  other  person  or  persons,  the  law  is 
all  one. 

ALSO,  if  a  man  which  hath  no  right  to  enter  into  other  tene-  r^JJJSS 
merits,  enter  into  the  same  tenements,  and  incontinently*  make    3591,.] 
a  feoffment  thereof  to  others  by  his  deed  with  warranty,  and    (301)"* 
deliver  to  them  seisin,  this  warranty  commenceth  by  disseisin, 
because  the  disseisin  and  feoffment  were  made  as  it  were  at  one 
time.    And  that  this  is  law,  you  may  see  in  a  plea  (76)  M. 
11  E.  3.  in  a  writ  qfformedon  in  the  reverter. 

«  Mich.  11  E.  3."     This  is  mistaken,  and  should  be  (r)  31  E.  3.     370a. 
and  so  is  the  original,  which  case  you  shall  see  in  Master  Fitzher-  {2Surr  * 
bert's  Abridgment,  for  there  is  no  book  at  large  of  that  year. 
Hereby  you  may  perceive  that  learned  men  look  not  only  to  the 
cases  reported,  but  unto  records,  as  you  may  see  Littleten  did  ;  for 

(76)  M.  11.— anno  xxxi.  L.  and  M.  and  Roh. 
VOL.  It.  33 
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Fitzherbert  put  this  case  in  print  long  after,  as  elsewhere  hath  been 
showed. 

369  b.         This  action  doth  explain  that  which  hath  been  said  before.     And 

5?ch5£rn  albeit  Littleton  used  the  words  (and  inmmtinently  thereof  make 

&s!^m     a  feoffment) ;  and  that  in  this  case  of  Littleton  the  disseisin  and 

SsE.Se.       feoffment  were  made  (quasi  uno  tempore);  yet  if  the  disseisin 

\vere  made  to  the  intent  to  make  a  feoffment  with  warranty,  albeit 

•370  a.     the  feoffment  be  long  after,  this  is  is  a  warranty  *that  commenceth 

by  disseisin. 

366  b.  "  Warranty  that  commences  by  disseisin,  fyc"  It  is  called  a 
why  w  call-  warranty  that  commenceth  by  disseisin,  because  regularly  the  con- 
S'afbo1*"**   «eyance,  whereunto  the  warranty  is  annexed,  doth  work  a  disseisin. 

7E.a4i.  In  section  698,  Littleton  putteth  five  examples  of  a  warranty 

ao  e.  a  i£  commencing  by  disseisin,  viz.  of  a  feoffment  made  with  warranty 
StoiTisl11'  by  tenant  for  years,  by  tenant  at  will,  by  tenant  by  elegit,  by 
ao^ikp.  tenant  hy  statute  merchant,  and  by  tenant  by  statute  staple :  all 
ST.)  these,  and  the  other  examples  that  Littleton  putteth  of  this  kind  of 

iu  qualities:  warranties  in  the  succeeding  sections,  have  four  qualities. 

Tnjatthedia.       j?irst,  that  the  disseisin  is  done  immediately  to  the  heir  that  is 
dSaSi^toihe  to  b®  bound  ;  and  yet  if  the  father  be  tenant  for  life,  the  remainder 
iX!5.foi79b.  to  tne  son  *n  ke>  *"e  ^atner  by  covin  and  consent  *maketh  a  lease 
FHsfortwrt'i  for  years,  to  the  end  that  the  lessee  shall  make  a  feoffment  in  fee,  to 
Can'-m)*'     whom  the  father  shall  release  with  warranty,  and  all  is  executed 
^RoLAbr.    accordingly  the  father  dieth,  this  warranty  shall  not  bind,  albeit 
(302)*     the  disseisin  was  not  done  immediately  to  the  son  ;  for  the  feoff- 
SSnlu""?  ment  of  the  lessee  is  a  disseisin  to  the  father,  who  is  particeps 
$£ud,cJbc!      criminis.     So  it  is,  if  one  brother  make  a  gift  in  tail  to  another, 
Gur^a*'     an(*  tne  unc*e  disseise  the  donee,  and  infeofleth  another  with  war- 
(5  R«p.  soa.)  ranty,  the  uncle  dieth,  and  the  warranty  descendeth  upon  the  donor, 
n%7f&br'    and  then  the  donee  dieth  without  *issue,  albeit  the  disseisin  was 
Waf'mt.     ^one  to  the  donee  and  not  to  the  donor,  yet  the  warranty  shall  not 
12c >F NB'  k*n<*  him.     The  father,  the  son,  and  a  third  person  are  joint-tenants 
•367  a.    in  fee,  the  father  maketh  a  feoffment  in  fee  of  the  whole  with  war- 
ranty, and  dieth,  the  son  dieth,  the  third  person  shall  not  only  avoid 
the  feoffment  for  his  own  part,  but  also  for  the  part  of  the  son  ;  and 
he  shall  take  advantage  that  the  warranty  commenced  by  disseisin, 
though  the  disseisin  was  done  to  another. 

Thaithewar-  The  second  quality  appearing  in  Littleton's  examples  is,  that  the 
disaSisin  be  warranty  and  disseisin  are  simul  et  semel,  both  at  one  and  the  same 
■tanmane-  tjme.  fy  ^nd  ye^  jf  a  man  commit  a  disseisin  of  intent  to  make  a 
JjjJ  c*r-  feoffment  in  fee  with  warranty,  albeit  he  make  the  feoffment  many 
<t)i9H.ai2.  years  after  the  disseisin,  notwithstanding,  because  the  warranty  was 
Fi£^.fci'2.b'  done  to  that  intent  and  purpose,  the  law  shall  adjudge  upon  the 
thSTnSeTaii1  whole  matter,  and  by  the  intent  couple  the  disseisin  and  the  war- 
fiS*H.     ^ty  together. 

done  with  in- 
tern to  make  a  ftttarefcofltaent  with  warranty,  ate.  (Plowd.51a.  3  Rep. 7a   Ante,  389a. 
aria.  9  Rep.  a  a.   Po«,314b.  5Rep.&) 


Digitized  by  LjOOQIC 


OH.  XXXV.  OP  WARRANTY.  343 

The  third  quality  is,  that  the  warranty  that  commenceth  by  dis-  That  it  be  in 
seisin  by  all  these  examples  (if  it  should  bind)  should  bind  as  a  col-  lateral  war* 
lateral  warranty,  and  therefore  commencing  by  disseisin  shall  not  nnlJ' 
bind  at  all. 

The  fourth  quality  is  a  disseisin  ;  but  that  is  put  for  an  example  ;  2?d\»Jiin 
and  the  rather,  for  that  it  is  most  usual  and  frequent;  but  a  warranty  or  abate- 
that  commenceth  by  abatement  or  intrusion  (that  is,  when  the  abate-  on  Rep.  95. 
ment  or  intrusion  is  made  of  intent  to  make  a  feoffment  in  fee  with  7$$'***' 
warranty),  shall  not  bind  the  right  heir,  no  more  than  a  warranty 
that  commenceth  by  disseisin,  because  all  do  commence  by  wrong. 
And  so  it  is,  if  *the  tenant  dieth  without  heir,  and  an  ancestor  of    (303)* 
the  lord  enter  before  entry  of  the  lord,  and  make  a  feoffment  in  fee 
with»warranty,  and  dieth,  this  warranty  shall  not  bind  the  lord,  be^ 
cause  it  commenceth  by  wrong,  being  in  nature  of  an  abatement 
Et  sic  de  similibus  (f  2). 

Warranty  by 

"  Shall  not  bar  the  heir,  fyc"    For,  by  the  authority  of  our  au-  wSSingbe. 
thor  himself,  a  lessee  for  years  may  make  a  feoffment,  and  by  his  {JJS?^1* 
feoffment  a  fee-simple  shall  pass ;  so  as  albeit  as  to  the  lessor  it  {^t^0^ 
worketh  by  disseisin,  yet  between  the  parties  the  warranty  annexed  h*™  right. 
to  such  estate  standeth  good  ;  upon  which  the  feoffee  may  vouch  the  W  c^.Cor. 
feoffor  or  his  heirs,  as  by  force  of  a  lineal  warranty.     And  therefore  J^Whaw. 
if  a  lessee  for  y^ars,  or  tenant  by  elegit,  &c.  or  a  disseisor  inconti-  ^f^gj*. 
nent  make  a  feoffment  in  fee  with  warranty,  if  the  feoffee  be  im-  FietaVilb. 4. 
pleaded,  he  shall  vouch  the  feoffor,  and  after  him  his  heir  also  ;  be-  SStoiLcap. 
cause  this  is  a  covenant  real,  which  bind  him  and  his  heirs  to  recom-  SSTa  wb. 
pense  in  value,  if  they  have  assets  by  descent  to  recompense  ;  for  JH.  t.& 
there  is  a  feoffment  de  facto,  and  a  feoffment  dejure:  (*)  and  a  fe-  me.  a.  Fe. 
offment  de  facto  made  by  them  that  have  such  interest  or  possession  Fahj§7.  ew 
as  is  aforesaid,  is  good  between  the  parties,  and  against  all  men,  but  f&  sMsiriefc 
only  against  him  that  hath  right     And  therefore  if  the  lord  be  JJtSa' « 
guardian  of  the  land,  or  if  the  tenant  maketh  a  lease  to  the  lord  for  E.&7.  17K. 
years,  or  if  the  lord  be  tenant  by  statute  merchant,  or  staple,  or  by  1W5.  3E. 
elegit  of  the  tenancy,  and  make  a  feoffment  in  fee,  he  hereby  doth  t\%  10  e. 
extinguish  his  seignory,  although,  having  regard  to  the  lessor,  it  is  a  b.  »i.Fut 
disseisin.  r>™?.ln 

case. 
(•)  TempeE.  1.  Counterplea  de  Voucher.  12G.   50  E.  3.    Ibid.  124.    Vid.  W.  1.  cap.  4& 
in  the  second  part  of  the  Institutes. 

365  a. 
Rebouter,  is  a  French  word,  and  is  in  Latin  repellere,  to  repel  or  L7b?nS5e 
bar  ;  that  is,  in  the  understanding  of  the  common  law,  the  action  of  <£•*»"»»• 
the  heir  by  the  warranty  of  his  ancestor ;  and  this  is  called  to  rebut  ^jjj^j; 
or  repel  (o  2).  25°!^: 

r       v         '  775, 776.  Cro. 

Jac.  4.) 

(r  2)  As  to  the  distinction  between  actual  disseisin  and  disseisin  by  election,  see  the 
notes  to  Chap.  47.  Of  Injuries  to  real  Property. — [Ed.] 

(o  3)  Where  a  lineal  or  collateral  warranty  is  a  bar,  there  if  the  party  be  impleaded  bv 
him  who  made  the  warranty,  or  his  heirs,  the  party  impleaded,  who  is  tenant  of  the  land, 
may  plead  and  show  forth  his  warranty  against  him,  and  demand  judgment,  whether,  con- 
trary to  his  own  warranty,  he  shall  be  received  to  demand  the  thing  warranted  ;  and  this  in 
pleading  is  called  a  rebutter.    Terms  de  la  Ley,  tit.  Garranty. 

But,  if  the  party  be  impleaded  or  sued  by  attother  for  the  land  in  an  action  wherein  he 


Digitized  by  LjOOQIC 


244  OP  WARRANTY.  BOOK  H. 

'  (304)#  **Avoucher,  (in  Latin  vocatio,  or  advocatio)  is  a  word  of  art, 
101  b.  made  of  the  verb  voco,  and  is  in  (t)  the  understanding  of  the  com- 
<nVMirJrj.,3.  mon  *aw>  w^ea  ^e  tenant  calleth  another  into  the  court  that  is 
|  !•***  bound  to  him  to  warranty,  that  is,  either  to  defend  the  right 
fbuea,38i.'  against  the  demandant,  or  to  yield  him  other  land,  &c.  in  value,  and 
25o^?f m  extendeth  to  lands  or  tenements  of  an  estate  of  freehold  or  inherit- 
KXbJila!  ance,  and  not  to  any  chattel  *real,  personal,  or  mixed,  saving  only 
(305)*    in  case  of  a  wardship  granted  with  warranty  (h  2) ;  for,  in  the  other 

may  vouch,  then  he  to  whom  the  warranty  is  made  or  his  heirs  may  vouch,  that  is,  call  in 
the  warrantor  or  his  heirs  to  warrant  the  land.  And  this  is  an  interpleader  in  the  nature  of 
an  action  brought  by  the  warrantor  against  the  warrantee,  wherein  he  that  vouches,  who  is 
called  the  voucher,  is  demandant ;  and  he  that  is  vouched,  who  is  called  the  vouchee,  is 
made  tenant  or  defendant  to  the  action,  and  the  voucher  is  as  it  were  out  of  the  suit;  and 
this  second  tenant,  the  vouchee,  is  called  the  tenant  by  the  warranty ;  and  hereupon  a  writ 
issues  to  the  sheriff,  to  summon  the  vouchee  to  appear,  which  writ  is  called  a  summoneatad 
warraratzandum.  Infra,  101  b.  393  a.  If  the  vouchee  appears,  he  must  plead  to  the  voucher: 
and  if  he  shows  cause  why  he  should  not  warrant,  that  must  be  tried ;  and  this  showing  of 
cause  is  called  a  counterplea  to  the  voucher.  But  if  he  pleads  in  avoidance  of  the  warranty, 
it  is  called  a  counterplea  to  the  warranty :  and  if  he  cannot  defend  himself  against  the  war- 
ranty, the  stranger  shall  recover  the  land  demanded  against  the  voucher,  and  he  shall  re- 
cover as  much  other  land  against  the  vouchee  of  the  lands  he  has  or  had  at  the  time  of  the 
voucher:  and  this  recovery  of  other  lands  is  called  a  recovery  in  value*  If  the  vouchee  at 
the  time  of  the  voucher  and  recovery  has  no  lands  descended  to  him  to  answer  the  war- 
ranty, but  has  afterwards  lands '  falling  to  him  by  descent  from  that  ancestor,  then  the 
voucher  may  have  a  re-summons,  and  recover  the  land  which  afterwards  falls.  But  if  the 
sheriff  returns  upon  the  summons  that  the  vouchee  is  summoned,  and  he  nevertheless  makes 
default,  then  he  shall  have  a  magnum  cape  ad  valentiam  f  when  if  he  makes  default  again, 
the  judgment  shall  be  given  against  the  voucher,  and  he  shall  recover  over  the  value  against 
the  vouchee:  and  if  the  vouchee  appears  and  then  makes  default,  the  voucher  shall  have  a 
parvum  cape  ad  vakntiam ;  and  then  if  he  makes  default,  judgment  shall  be  given  as  before. 
But  if  the  sheriff  upon  the  summons  returns  that  he  has  nothing  whereby  he  may  be  sum- 
moned,  then,  after  writs  of  alias  and  pkiries,  a  writ  called  aequatur  sub  suo  pericuto  (because 
the  tenant  shall  lose  his  land  without  any  recompense  in  value,  unless  he  upon  that  writ 
can  bring  in  the  vouchee  to  warrant  the  land  unto  him)  shall  be  awarded ;  and  if  the  like 
return  be  made,  the  demandant  shall  have  judgment  against  the  first  tenant,  but  he  cannot 
recover  in  value  against  the  vouchee,  because  he  was  never  warned,  and  it  appears  that  he 
has  nothing.  If  (he  vouchee  had  a  warranty  from  some  other  for  the  land,  he  may  cferatjg*, 
that  is,  maintain  the  warranty  over,  and  shall  recover  in  value  also  against  his  vouchee  in  the 
same  manner  as  before.  If  the  warrantee  to  whom  the  warranty  is  made,  or  his  heirs,  be 
impleaded  in  any  action  in  which  he  may  vouch,  then  he  ought  to  vouch  to  warranty;  and 
if  he  will  not,  then  he  shall  not  afterwards  have  a  writ  of  warrantia  charts. 

But  if  the  warrantee  or  his  heirs  be  impleaded  in  an  assise,  or  in  a  writ  of  entry  in  the 
nature  of  an  assise,  in  which  actions  they  cannot  vouch,  then  they  shall  have  a  writ  de  war- 
rantia chartm  against  the  warrantor,  who  made  the  warranty,  or  his  heirs.  F.  N.  B.  34.- 
Likewise,  the  warrantee  or  his  heirs  may,  at  any  time  before  they  be  impleaded  for  the 
land,  bring  a  warrantia  chartm  upon  the  warranty  in  the  deed  against  the  warrantor  or  his 
heirs,  and  thereby  all  the  land  the  heir  of  the  warrantor  has  by  descent  from  the  ancestor, 
who  made  the  warranty,  at  the  time  of  the  writ  brought,  shall  be  bound  and  charged  with 
the  warranty  into  whose  hands  soever  it  afterwards  goes.  So,  if  the  land  warranted  be  af- 
terwards recovered  from  the  warrantee,  he  shall  have  so  much  land  over  again  of  the  other 
land  of  the  heir  of  the  warrantor,  or  of  the  warrantor  himself,  if  he  be  living:  and  although 
the  warrantee  or  his  heirs  recover  in  this  writ,  yet  upon  occasion  he  may  notwithstanding 
afterwards  vouch  the  warrantor  or  his  heirs.  And  Lord  Coke  hereafter  observes,  that  it  is 
advisable  to  bring  this  writ  of  warrantia  chartm  betimes,  because  it  binds  all  the  lands  of 
the  warrantor  from  the  time  of  the  writ  brought,  but  it  does  not  bind  any  land  which  he 
had  previously  aliened.    Post,  101  b.  393  a.    Et  vid.  ante,  p.  246.  n.  (a). — \EdJ\ 

(h  9)  For  in  a  writ  of  ward,  though  a  chattel  were  only  demanded,  yet  the  tenure  of 
the  inheritance,  which  is  in  the  realty,  was  the  ground  of  the  action.  Hawk.  Abr.  155. 
-[Ed.] 
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cases  concerning  chattels,  the  party,  if  he  hath  a  warranty,  shall  not  ;j£^3*£u 
youch,  but  have  his  action  of  covenant,  if  he  hath  a  deed,  or  if  it  be  i5pi?  Verb, 
by  parol  then  an  action  upon  his  case,  or  an  action  of  deceit,  as  the  aZ£*m*. 
case  shall  require.     Now  seeing  that  one  Latin,  French,  or  English  ^'j^y^li. 
word,  can  have  this  particular  signification,  therefore  the  common  yw-  tor. 
lawyer  (that  I  may  speak  once  for  all)  is  driven,  as  the  professors  Proceedings 
of  other  liberal  sciences  use  to  do,  to  use  significant  words  framed  (CrTjtm. 
by  art,  which  are  called  vocabula  artis,  though  they  be  not  proper  ^ 
to  any  language.     He  that  voucheth  is  called  the  voucher,  vocans, 
and  he  that  is  vouched  is  called  vouchee,  warrantatus.     (it)  The  <«>  v.  Her. 
process  whereby  the  vouchee  is  called,"  is  a  summoneas  ad  war-  SeVjudictai 
rantizandum,  whereupon,  if  the  sheriff  retunaeth  that  the  vouchee  wrSu* 
is  summoned,  and  he  make  default,  then  a  (w)  magnum  cape  ad  (»)  v.  Vet. 
valentiam  is  awarded  ;  when  if  he  make  default  again,  then  judg-  Ik  »%.a 
ment  is  given  against  -the  tenant,  and  he  over  to  have  in  value  i7B.13.^L 7" 
against  the  vouchee.     If  the  vouchee  do  appear,  and  after  make  {^Vw. 
default,  then  parvum  cape  ad  valentiam  is  awarded  ;  and  if  he  JpSSJJL 
make  default  again,  then  judgment  as  before.     But  if  the  sheriff  i3&.*aW 
return,  that  the  vouchee  hath  nothing,  then  after  writs  of  alias  and  3Wl,> 
pluriesy  a  writ  of  sequatur  sub  suo  periculo  shall  be  awarded  ;  and 
if  the  like  return  be  made,  then  shall  the  demandant  have  judgment 
against  the  tenant ;  but  he  shall  not  have  judgment  to  recover  in 
value,  because  the  vouchee  was  never  warned,  and  it  appeareth  that 
he  hath  nothing.    But  in  the  grand  cape  ad  valentiam  it  appeareth 
that  he  hath  assets,  and  his  making  default  after  summons  is  an 
implied  confession  of  the  warranty.     And  as  it  is  called  a  sequatur 
sub  suo  periculo,  because  the  tenant  shall  lose  his  *land  without    *i02a. 
any  recompense  in  value,. unless  he  upon  that  writ  can  bring  in  the 
vouchee  to  warrant  the  land  unto  him  ;  and  if,  at  the  sequatur  sub    (Post,  383.) 
suo  periculo,  the  tenant  and  the  vouchee  make  default,  and  the 
demandant  hath  judgment  against  the  tenant,  and  after  brings  a 
scire  facias  to  have  execution,  the  tenant  may  have  a  warrantia  Warrant^ 
cartas,  and  if  he  were  impleaded  by  a  stranger,  he  may  vouch  c*rt** 
again  ;  but  if  he  had  judgment  to  recover  in  value,  he  shall  never 
have  a  warrantia  cartas,  or  vouch  again  (i  2),  for  by  this  judgment 
to  recover  in  value  he  hath  benefit  of  the  warranty.     And  you  shall 
find  in  books  a  recovery  with  a  single  voucher,  and  that  is  when 
there  is  but  one  voucher  ;  and  with  a  double  voucher,  and  that  is 
when  the  vouchee  voucheth  over;  and  so  a  treble  voucher,  &c. 
Again,  you  shall  find  there  also  a  foreign  voucher ;  and  that  is  when 
the  tenant  being  impleaded  within  a  particular  jurisdiction  (as  in 
London,  or  the  like)  voucheth  one  to  warranty,  and  prays  that  he 
may  be  summoned  in  some  other  county  out  of  the  jurisdiction  of 
that  court     This  is  called  a  foreign  voucher,  but  might  more  aptly  Gioucca.12. 
be  called  a  voucher  of  a  foreigner,  de  forinsecis  vocatis  ad  war-  F-N'B-6c- 
rantizandum. 

*. 
This  is  evident  and  worthy  of  diligent  observation,  viz.  that  the  Undiinthe 


lands  of  the  vouchee  shall  be  liable  to  the  warranty,  that  the  vouchee  wucKTi0 

(i  9)  That  is,  if  by  such  judgment  he  had  fall  benefit  of  the  warranty.    Infra,  393  a.— 
[Ed.) 
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wucher  *  natn  at  ^e  t*me  0^ tne  Youcher ;  for  that  the  voucher  is  in  lieu  of  an 
iiaMe:  '  action  ;  and  in  a  warrantia  cartas,  the  land  which  the  defendant 
is  e!  a  l.      hath  at  the  time  of  the  writ  brought,  shall  be  liable  to  the  warranty. 

2H.4.10.  °  * 

23  E.  a  Re- 

a  oV?nVwS  Upon  a  judgment  in  debt,  the  plaintiff  (x)  shall  not  have  execu- 
ramw.  cane,  tion  but  only  of  that  land  which  the  defendant  had  at  the  time  of  the 
of  writ  "M  judgment ;  for  that  the  action  was  brought  in  respect  of  the  person, 
Mnsfa"  and  not  *n  respect  of  the  land.  But  if  an  action  of  debt  be  brought 
Seuw.%  *agai°st  the  heir,  and  he  alieneth  hanging  the  writ,  yet  shall  the 
vouch, k  land,  wRich  he  had  at  the  time  of  the  original  purchase,  be  charged; 
Nat.Bre.iaif.  for  that  the  action  wap  brought  against  the  heir  in  respect  of  the 
4BE. a  l  14"  'an(^-  (y)  If  a  man  De  nonsuit,  the  land  only  which  he  had  at  the 
fftztll'  iime  °f  tne  amerciament  assessed  shall  be  charged,  and  not  that 
§RoiIUAb9'  wn*cn- ne  na<*  at  lne  findmg  of  the  pledges.  For  the  amerciament 
aw,  891, 862.)  is  not  in  respect  of  the  land, -but  of  his  want  of  prosecution,  which 
(v)  mass."  was  a  ^efeult  *n  nis  person.  But  the  issues  of  a  juror  shall  be  levied 
p.38.<FinciL  upon  the  feoffee,  albeit  they  *were  not  lost  before  the  feoffment;  be- 
(307)*  cause  he  was  returned  and  sworn  in  respect  «f  the  land  (x  2).  Note 
the  diversity. 

If  a  man  give  lands  in  fee  with  warranty,  and  bind  certain  lands 
in?  bo!SdCl"  specially  to  warranty,  the  person  of  the  feoffor  is  hereby  bound,  and 
teM^the1111"  not  ^e  'an(*»  unless  he  hath  it  at  the  time  of  the  voucher. 

vouchee'! 

possession  at  the  time  of  voucher :  secus  u  to  his  person.   32  E.  1.  Voucher  293.   <2  Rol.  Abr.  771.) 

384b.  And  seeing  somewhat  hath  been  said  out  of  Bracton  and  other 
7.  whomay  ancient  authors,  concerning  assignees,  it  is  necessary  to  show  who 
age  of  a  war-  shall  take  advantage  of  a  warranty,  as  assignee  by  way  of  voucher, 
aSSsT1     to  have  recompense  in  value  (l  2). 

whom. 

warranty  to       (z)  If  a  man  infeoff  A.  and  B.  to  have  and  to  hold  to  them  and 

hSrsand  to  their  heirs,  with  a  clause  of  warranty,  prsedictis  •#.  et  B.  et  eorum 

usjfnee  of  h&redibus  et  assignatis :  in  this  case  if  A.  dieth,  and  B.  surviveth, 

one  may°f  an(*  dieth, an(*  the  heir  of  B.  infeoffeth  C,  he  shall  vouch  as  assignee, 

vouch.  and  yet  he  is  but  the  assignee  of  the  heir  of  one  of  them ;  for  in  judg- 

oarr.  aa  merit  of  law  the  assignee  of  the  heir  is  the  assignee  of  the  ancestor,, 

Garr.sa  and  so  the  assignee  of  the  assignee  shall  vouch  in  infinitum,  within 

KfpSiirt  ihese  words  (his  Msigns). 

case.  38  E.  a 


riffs  reti 


And  in  the  case  of  the  juror  the  land  is  charged  with  the  issues  by  the  she- 
i  return,  and  cannot  be  discharged  but  by  the  appearance  of  the  tenant    Hawk.  Abr. 
157, 158— [Ed.-] 

(l  2)  With  respect  to  the  parties  who  may  take  advantage  of  a  warranty,  it  is  observa- 
ble, that  all  such  as  are  parties  to  the  warranty,  that  is,  such  as  are  named  in  the  deed, 
shall  take  advantage  of  the  warranty ;  as  if  one  warrants  lands  to  another,  his  heirs,  and  as- 
signs ;  in  this  case  both  the  heirs  and  assigns  may  take  advantage  of  it,  and  they  may  both 
vouch  and  rebut,  or  have  a  warrantia  cartas,  so  as  they  come  in  in  privity  of  estate ;  for 
otherwise  the  heirs  or  assigns  cannot  vouch,  or  have  a  warrantia  cartas,  though  they  may, 
in  many  cases,  rebut  by  force  of  the  warranty,  as  a  thing  annexed  to  the  land.  Spencer's 
case,  5  Co.  71.  Infra,  385  a. — But  where  he  that  would  rebut  claims  above  the  warranty, 
there  he  shall  not  be  allowed  to  rebut.    Lincoln  College  case^  3  Co.  62,  63.— [£</.] 
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(a)  If  a  man  infeoffeth  A.  to  have  and  to  hold  to  him,  his  heirs  wamn»to 
and  assigns ;  A.  infeoffeth  B.  and  his  heirs,  B.  dieth,  the  heir  of  B.  helSfand 
shall  vouch  as  assignee  to  A.  :  so  as  heirs  of  assignees,  and  assignees  JJJlf  £w£° 
of  assigns,  and  assignees  of  heirs,  are  within  this  word  (assigns) ;  Jj^g^ 
which  seemed  to  be  a  question  in  Bracton's  time.    And  the  assignee  te>  12  e.2. 
shall  not  only  vouch,  but  also  have  a  voarrantia  cartas.  19R2.'  Gam 

85.    13E.  1. 
lb.  93.  Lib.  5. 
fol.  17.   Spencer's  cafe.    7  E.  a  34.    19  E.  3. 9.   14  E.  3.  Garr.  33.    Bracton,  ubi  supnu 
9E.2.    Garr.de Chart. 30.    38E. 3.  t Garr.*.   4H.a   Dyerl.   F.N.B.135. 

*If  a  man  doth  warrant  land  to  another  without  this  word  (heirs),    (308)* 
his  heirs  shall  not  vouch  (m)  ;  and  regularly  if  he  warrant  land  to  a  Sngnanied 
man  and  his  heirs,  without  naming  assigns,  his  assignee  shall  not  {JjJJJJ**111* 
vouch,     (b)  But  if  the  father  be  inteoffed  with  warranty  to  him  and  vouch; 
his  heirs,  the  father  infeoffeth  his  eldest  son  with  warranty,  and  notSlnf11- 
dieth,  the  law  giveth  to  the  son  advantage  of  the  warranty  made  to  S^aonto 
his  father,  because  by  act  in  law  the  warranty  between"  the  father  JJ^JfjJfJ^ 
and  the  son  is  extinct  (j> 43E.aia3L 

26  E.  3. 68. 
(Ante.  174  a.b. 
Poet, 390 a.)  40 E. 3. 14.   ME. 3. 36.    HH.4.94.   39 E. a  17.   6E.3L   Age  19.   PLCim.418. 

But  note,  there  is  a  diversity  between  a  warranty  that  is  a  cove-  {J^rj*** 
nant  real,  which  bindeth  the  party  to  yield  lands  or  tenements  in  tween  a  war- 
recompense,  and  a  covenant  annexed  to  the  land,  which  is  to  yield  tenant1  * 
but  damages,  for  that  a  covenant  is  in  many  cases  extended  further  {JuodwBch 
than  the  warranty.     As  for  example  :  yield*  fcutda- 

•'  r  mage*. 

(c)  It  hath  been  adjudged,  that  where  two  coparceners  made  par-  <&/§££*• 
tition  of  land,  and  the  one  made  a  covenant  with  the  other,  to  acquit  Sen. 
her  and  her  heirs  of  a  suit  that  issued  *out  of  the  land,  the  covenantee    #395  a. 
aliened,  in  that  case  the  assignee  shall  have  an  action  of  covenant, 
and  yet  he  was  a  stranger  to  the  covenant,  because  the  acquittal  did  2  s2n2r»i 
run  with  the  land  (m  2)  caae.) 

(m)  The  doctrine  in  the  text  was  discussed  in  the  recent  case  of  Doe  v.  Prestundge,  A  Mauk 
and  Sehrin,  178.    [Note  from  the  18th  Lood.  edit.  1823.] 

(m  3)  See  ace.  Spencer's  case,  5  Co.  16.  Bally  v.  Wells,  3  Wils.  25.  latem  v.  ChapUn, 
S  H.  Bl.  133.  So,  where  in  a  lease  for  years,  the  lessee  covenanted  with  the  lessor,  his 
executors  and  administrators,  to  repair ;  and  the  lessor  died ;  it  was  held,  that  his  heir  might 
bring  an  action  on  the  covenant :  for  it  was  annexed  to  the  land,  and  went  to  the  heir, 
though  he  was  not  named.  Lougher  v.  WilUams,  2  Lev.  92.  But,  where  the  lessor  was 
only  tenant  for  life,  it  was  held,  that  his  heir  was  not  entitled  to  the  benefit  of  covenants 
made  with  him :  because  the  lease  determined  by  his  death.  Bradncll  v.  Roberts,  2  Wils. 
143. 

On  a  covenant  for  further  assnrance,  where  the  breach  happened  in  the  life  of  the  cove- 
nantee, but  the  damage  accrued  to  the  heir ;  the  heir  has  a  preferable  title  to  the  executor, 
to  bring  the  action  of  covenant.  King  v.  Jones,  1  Marsh.  107.  5  Taunt.  418.  4  Maul.  & 
S.  188.  And  where  the  plaintiff  as  executrix  declared  that  the  defendant  by  deed  conveying 
to  plaintiff's  testator  certain  land  in  fee,  subject  to  redemption  on  payment  of  a  sum  certain* 
covenanted  with  the  testator,  his  heirs  and  assigns,  that  he  was  at  the  time  of  the  execution 
of  the  deed  seised  in  fee,  and  had  a  right  to  convey,  &c.  and  assigned  for  breach  that  the 
defendant  was  not  seised,  &c.  and  had  not  a  right  to  convey,  &c.  it  was  held,  that  the 
executrix  could  not  maintain  this  action  without  showing  some  special  damage  to  the 
testator  in  his  life-time,  or  that  the  plaintiff  claimed  some  interest  in  the  premises.  King- 
don  v.  Noftle,  1  Maul.  &  S.  355.  But  the  plaintiff  being  devisee  in  fee,  sued  afterwards  in 
that  character,  stating  as  damage,  that  the  premises  were  thereby  of  much  less  value  than 
they  would  have  been,  and  that  she  had  been  prevented  from  selling  them  at  so  large  a 
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(309)*  *(tf )  A.  seised  of  the  manor  of  D.  whereof  a  chapel  was  parcel,  a 
2o?.  F&ken-  P^or  with  the  assent  of  his  convent  covenanteth  by  deed  indented 
2H1'! &*'  w^  ^  an(*  ^is  heirs  to  celebrate  divine  service  in  his  said  chapel 
6h! 4.  i. &2.  weekly,  for  the  lord  of  the  said  manor,  and  his  servants,  &c.  In  this 
son's  case,  case  the  assignees  shall  have  an  action  of  covenant,  albeit  they  were 
laspcnciS  n°t  named,  for  that  the  remedy  by  covenant  doth  run  with  the  land, 
CMe«  to  give  damages  to  the  party  grieved,  and  was  in  a  manner  appurte- 

g)  2  h.  4. 6.   nant  to  the  manor,     (e)  But  if  the  covenant  had  been  with  a  stranger 

Hen.  Horne*8  ■»  ■.  •. .    .  '.  ,         ,         -i      /»    *  i    i  •     i     •  » 

case.  6H.4.  to  celebrate  divide  service  in  the  chapel  of  A.  and  his  heirs,  there 
lVia"  SpSn-  the  assignee  shall  not  have  an  action  of  covenant;  for  the  covenant 
cert  case,  cannot  be  annexed  to  the  manor,  because  the  covenantee  was  not 
seised  of  the  manor.  See  in  Spencer's  .case  before  remembered, 
Assignee  of  divers  other  diversities  between  warranties  and  covenants  which 
d0i£e     yield  but  damages. 

vouch 
(*)18J 
10  E.  3 

12 e.  3.  coon-  shall  vouch  as  assignee.  (*)  As  if  a  man  make  a  feoffment  in  fee 
Vouch?  «!  of  two  acres  to  one,  with  warranty  to  him,  his  heirs,  and  assigns,  if 
VouciL  io&  ^e  make  a  feoffment  of  one  acre,  that  feoffee  shall  vouch  as  assignee  ; 
6R.  &  ibid,  for  there  is  a  diversity  between  the  whole  estate  in  part,  and  part  of 
aecoa  u  to  the  estate  in  the  whole,  or  of  any  part  As  if  a  man  hath  a  warranty 
J2v?ftke  to  him,  his  heirs,  and  assigns,  and  he  make  a  lease  for  life,  or  a  gift 
ftftateinthe  jn  ^j^  ^ie  \essee  0T  donee  shall  not  vouch  as  assignee,  because  he 
mN«E?a  **ath  no*  ^e  e8^ate  in  fee-simple  whereunto  the  warranty  was  an- 
v*  ch  «*  n^xed ;  but  the  lessee  for  life  may  pray  in  aid,  or  the  lessee  or  donee 
Hft  »  e.  3.  may  vouch  the  lessor  or  donor,  and  by  this  means  he  shall  take  ad- 
Sob.9*.)  vantage  of  the  warranty.  But  if  a  lease  for  life,  or  a  gift  in  tail  be 
^"aetata  ma<k,  the  remainder  over  in  fee,  such  a  lessee  or  donee  shall  vouch 
j»wjofthe  as  assignee,  because  the  whole  estate  is  out  of  the  lessor,  and  the  par- 
And  thii  di-  ticular  estate  and  the  remainder  do  in  judgment  of  law  to  this  pur- 
SS[hil    pose  make  but  one  estate. 

14  Ella,  in 

Communf  * 

SSSiwd11  v)  ^  *  man  mfe°ff  three  with  warranty  to  them  and  their  heirs, 
observed,  and  one  of  them  release  to  the  other  two,  they  shall  vouch  ;  but  if 
i^SImI's.  he  ^a^  released  to  one  of  the  other,  the  warranty  had  been  extinct 
arRa  4      *°r  ^at  Part>  f°r  he  is  an  assignee. 

Alienation 

sans license  */    \    to  «     •»  ,       -,  y  ,    ,     . 

3i-  8H.4&  w(g)  If  a  man  doth  warrant  land  to  two  men  and  then-  heirs,  and 
<fiiiS}%.  the  one  make  a  feoffment  in  fee,  yet  the  other  shall  vouch  for  hia 
7E  alk  moiety.  If  a  man  at  this  day  be  infeoffed  with  warranty  to  him, 
*E.a4.  his  heirs  and  assigns,  and  he  make  a  gift  in  tail,  the  remainder  in 
prtJTw  fee>  the  doQee  make  a  feoffment  in  fee,  that  feoffee  shall  not  vouch 
SSffinot  M  **&&}&>  because  no  man  shall  vouch  as  assignee  but  he  that 
SSvwtih.  cometh  in> in  Privity  of  estate ;  but  he  must  vouch  his  feoffor,  and 
te>  he  to  vouch  as  assignee,  but  such  an  assignee  may  rebut     If  the 

S^^ot8"  warranty  be  made  to  a  man  and  his  heirs  without  the  word  (assigns), 
nankin  the  yet  the  assignee,  or  any  tenant  of  the  land,  may  rebut  And  albeit 
or  persons  in  no  man  shall  Touch  or  have  a  warrantia  cartas,  either .  as  party, 

price  as  she  otherwise  would,  and  it  was  held  that  the  action  was  maintainable.  Kingdon 
y.  Mottle,  4  Maul.  &  S.  53.  See  further  as  to  covenant,  in  the  note  at  the  end  of  this  chapter. 
— {-Srf.J 
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heir,  or  assignee,  but  in  privity  of  estate,  yet  any  that  is  in  of  an-  by  diweWn, 
other  estate,  be  it  by  disseisin,  abatement,  intrusion,  usurpation,  or  (A)38E.3.m. 
otherwise,  shall  rebut  by  force  of  the  warranty,  as  a  thing  annexed  uu'io.5!*. 
to  the  land,  which  sometime  was  doubted  (A)  in  our  books  (n  2).  JJJJ^Jgk, 
But  herein  is  a  diversity  to  be  observed,  when  in  the  cases  afore-  £E.  a  31 35. 
said  he  that  rebutteth  claimeth  under  the  warranty;  and  when  he  46 e. 3. 4. 
that  would  rebut  claimeth  above  the  warranty;  for  there  he  shall  45  e!  3.1a 
not  rebut     And  therefore  if  lands  be  given  to  two  brethren  in  fee-  a^^am! 
simple,  with  a  warranty  to  the  eldest  and  his  heirs,  the  eldest  dieth  ^,8^g, 8l 
without  issue,  the  survivor,  albeit  he  be  heir  to  him,  yet  shall  he  Butperson* 
neither  vouch  nor  rebut,  nor  have  a  warrantia  cartse,  because  his  au!??tjl?e 
title  to  the  land  is  by  relation  above  the  fall  of  the  warranty,  and  he  J^nSifcr 
cometh  not  under  the  estate  of  him  to  whom  the  warranty  is  made,  JJ2J*nor 
as  the  disseisor,  &c.  doth. 

*(a)  If  a  man  make  a  gift  in  tail  at  this  day,  and  warrant  the    (j*11)* 
land  to  him,  his  heirs,  and  assigns,  and  after  the  donee  make  a  j^©.  un- 
feoffment  and  dieth  without  issue,  the  warranty  is  expired  as  to  any  £Jj£#  College 
voucher  or  rebutter,  for  that  the  estate  in  tail  whereunto  it  was  knit 
is  spent :  otherwise  it  is,  if  the  gift  and  feoffment  had  been  made 
before  the  statute  of  donis  conditionalibus :  for  then  bot#the  donee 
and  feoffee  had  a  fee-simple :  and  so  are  our  books  to  be  intended  in 
this  and  the  likp  cases. 

(k)  If  A.  be  seised  of  lands  in  fee,  and  B.  releaseth  unto  him  or  g^J4  Jg* 
confirmeth  his  estate  in  fee  with  warranty  to  him,  his  heirs,  and  12  h.' 7.1. 
assigns ;  all  men  agree  this  warranty  to  be  good :  but  some  have 
holden,  that  no  warranty  can  be  raised  upon  a  bare  release  or 
confirmation  without  passing  some  estate  or  transmutation  of  pos- 
session.   (/)  But  the  law  as  it  appeareth  by  Littleton  himself,  is  to  ftQf;^ 
the  contrary,  and  that  both  the  party,  and  (as  some  do  hold)  his  ^J^*7^ 
assignees  shall  vouch;  but  he  that  is  vouched  in  that  case  must  be  73s. & 746. 
present  in  court,  and  ready  to  enter  into  the  warranty  and  to  an- 
swer ;  and  the  tenant  must  show  forth  the  deed  of  release  or  con- 
firmation with  warranty,  to  the  intent  the  demandant  may  have  an 
answer  thereunto,  and  either  deny  the  deed,  or  avoid  it ;  for  that  at 
the  time  of  the  confirmation  made,  he  by  whbm  it  was  made  had 
nothing  in  the  land,  &c.  for  otherwise  the  demandant  may  counter- 

(w  2)  The  warranty  wrought  by  the  word  dtdi,  and  the  warranty  annexed  to  an  exchange, 
partition,  &c.  does  not  extend  to  assignees ;  but  yet  in  cases  of  exchange,  and  of  warranties 
by  the  word  dtdi,  the  assignee  shall  rebut.  Ant.  384  a.  and  b.  p.  254.  So  any  man  that 
has  the  possession  of  land,  although  he  hare  no  deed  to  show  how  he  came  by  the  pos- 
session, or  how  he  is  assignee,  may  rebut  the  demandant,  and  so  bar  him,  and  defend  his 
own  possession ;  and  therefore  the  tenant  by  the  curtesy,  donee  in  tail  that  is  in  of  another 
estate,  i.  e.  by  disseisin,  or  feoffment  of  a  disseisor,  an  assignee  by  force  of  a  warranty 
made  to  a  man  and  his  heirs,  or  feoffee  of  a  donee  in  tail,  may  rebut  and  bar  the  demandant 
by  the  warranty.  And  though,  in  general,  he  that  comes  to  the  land  merely  by  act  of  law 
in  the  post,  as  the  lord  of  a  villain,  or  the  lord  by  escheat,  claiming  by  title  paramount, 
cannot  take  benefit  of  a  warranty;  yet  it  seems,  if  the  warranty  had  bound,  and  had  been 
a  bar  in  right,  that  is,  in  the  case  of  the  villain,  if  the  warranty  had  descended  before  the 
lord  had  entered ;  and  in  the  other  case  if  the  ancestor  had  died  before  the  tenant  (so  that 
the  warranty  had  descended  before  the  escheat^,  the  lord  of  the  villain  in  the  one  case,  and 
the  lord  by  escheat  in  the  other,  should  take  advantage  of  the  warranty  by  way  of  rebutter* 
Lincoln  Coikgc  case,  3  Go.  62,  64.— [Ed.] 
VOL.  II.  34 
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w. i.e. «.   plead  the  voucher  by  the  statute  of  W.  1.  viz.  that  neither  vouchee 

•385  b.     nor  any  0f  his  ancestors  had  any  *seisin  whereof  he  might  make  a 

sumne  a©1'    feoffment.    And  this  is  grounded  upon  the  said  statute  of  W.  1.  the 

w£S£m!      words  whereof  be,  S'il  next  son  garrantor  en  present  (o  2),  que 

luy  voile  garranter  de  son  gree,  et  maintenant  enter  en  respom, 

otherwise  the  tenant  must  be  driven  to  his  warranlia  cartas. 

(312)*  *(m)  But  a  warranty  of  itself  cannot  enlarge  an  estate  ;  as  if  the 
SPil  &73.15,  lessor  by  deed  release  to  his  lessee  for  life,  and  warrant  the  land  to 
m'cia      tne  lessee  and  his  heirs,  yet  doth  not  this  enlarge  his  estate. 

41E.&Garr. 

17*  43As«.42.  (n)  If  a  man  make  a  feoffment  in  fee  with  warranty  to  him,  his 
i2E?3.Tkne  heirs,  and  assigns,  by  deed  (as  it  must  be),  and  the  feoffee  infeoffeth 
uf.  3.*4io.6b*  another  by  parol  (p  2),  the  second  feoffee  shall  vouch,  or  have  a 
gfn^So  S**"  warrantia  cartas  (as  hath  been  said)  as  assignee,  albeit  he  hath  no 
Asa.  Lib.  10.  deed  of  the  assignment,  because  the  deed  comprehending  the  war- 
mour's  Jm£  ranty,  doth  extend  to  the  assignees  of  the  land ;  and  he  is  a  sufficient 
$LLtawin'  assignee,  albeit  he  hath  no  deed. 

College  case. 

<«>|9E.  a  to.  (0)  If  a  man  infeoff  two,  their  heirs  and  assigns,  and  one  of  them 
derinAuicm,  make  a  f<4fihient  in  fee,  that  feoffee  shall  not  vouch  as  assignee  (1). 

If  a  man  make  a  feoffment  in  fee  to  A.  his  heirs  and  assigns,  A. 
infeoffeth  B.  in  fee,  who  re-infeoffeth  A.,  he  or  his  assigns  shall 
never  vouch,  for  A.  cannot  be  hirf  own  assignee.  But  if  B.  had 
infeoffed  the  heir  of  A.,  he  may  vouch  as  assignee ;  for  the  heirs  of 
A.  may  be  assignee  to  A.  inasmuch  as  he  claimeth  not  as  heir. 

<p)  MH.4.3.  (jp)  If  a  man  make  a  feoffment  by  deed  of  lands  to  A.  to  have  and 
to  hold  to  him  and  his  heirs,  and  bind  him  and  his  heirs  to  warrant 
the  land  in  formd  prsedictd;  this  warranty  shall  extend  to  the  feoffee 
and  his  heirs :  but  if  he  had  warranted  the  land  to  the  feoffee,  the 
warranty  had  not  extended  to  his  heirs,  except  the  words  had  been, 
to  him  and  his  heirs. 

(Ante,  aob.)  If  a  man  letteth  lands  for  life,  the  remainder  in  tail,  the  remain- 
der eddern  formd,  this  is  a  good  estate  fail,  quid  idem  semper  re- 
fertur  proximo praecedenti  (2). 

(0  2)  t.  e.  if  he  have  not  his  warrantor  present.  The  stat.  W.  1.  c.  40.  enacts,  that  in 
writs  of  right,  and  also  in  possessory  writs,  there  shall  be  a  counterplea,  that  the  vouchee 
or  his  ancestors  never  had  seisin  of  the  lands  in  demand,  or  the  services  of  them,  since  the 
seisin  of  him  by  whom  the  demandant  claims,  and  before  the  writ  purchased,  whereof  be 
might  enfeoff  the  tenant  or  his  ancestors.  But  if  the  vouchee  was  present  in  court,  and 
entered  immediately  into  warranty,  the  demandant  could  not  counterplead.  2  Inst.  243. 
6  Com.  Dig.  438,  439.  Voucher,  (B  2).  But  the  Statute  of  Vouchers,  20  Ed.  1.  stat.  1. 
which  enacts  that  such  counterplea,  or  averment,  should  be  admitted,  whether  the  party 
vouched  be  absent  or  present,  without  any  respect  had  unto  his  absence  or  presence.  By 
the  14  Ed.  3.  stat.  I.e.  18.  it  is  enacted,  that  if  the  tenant  vouch  to  warranty  a  dead  man, 
an  averment  that  he  is  dead,  should  be  received.— [Ed,] 

(p  2)  That  is,  before  the  29  Cha.  2.  c.  3— [EdA 

(1)  The  other  may  vouch  for  his  moiety,  as  is  observed  in  the  preceding  page ;  but  if 
they  make  partition,  both  have  lost  it.    Hob.  25.— [Butler,  Note  334.] 

(2)  If  a  man  makes  a  feoffment  in  fee  by  deed  to  three,  and  warrants  the  land  to  them  et 
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A  man  infeoffeth  a  woman  with  warranty,  they  intermarry  *and    390  a. 
are  impleaded,  upon  the  default  of  the  husband  the  wife  is  received,  cert2n*cej!» 
she  shall  vouch  her  husband,  &c.  notwithstanding  the  warranty  was  gJJyhJJg2d. 
put  in  suspense,     (q)  And  so,  on  the  other  side,  if  a  woman  infeoff    (313)* 
a  man  with  warranty,  and  they  intermarry  and  are  impleaded,  the    an4j^n' 
husband    shall  vouch   himself  and  his  wife  by  force  of  the  said  &>4E.i 

J  Voucher  243. 

warranty.  m 

An  infant  en 
venire  s& 

(r)  An  infant  en  ventre  sa  mere  may  be  vouched  if  God  give  *e  ™h^|5 
him  a  birth,  and  if  not,  such  a  one  heir  to  the  warranty;  but  he  }j^helr*1 
cannot  be  vouched  alone  without  the  heir  at  the  common  law,  for  <AnU,3«».) 
process  shall  be  presently  awarded  against  him.  i?i? oSd. 

153.    31  B.  1. 
Briefe  873. 

"Every  warranty  which  descendeth  to  him  that  is  heir  to  him  ^'%^f^ 
who  made  the  warranty  by  the  common  law,  fyc."  Hereupon  ifcia  jiea 
many  things  worthy  to  be  known  are  to  be  understood.  isa  rW^*3. 

a  in  Dower. 

(s)  First,  that  if  a  man  infeoffeth  another  of  an  acre  of  ground  JSr^sSJ?' 
with  warranty,  and  hath  issue  two  sons,  and  dieth  seised  of  another  eve  case,  per 
acre  of  land,  of  the  nature  of  borough  English,  the  feoffee  is  implea-  Browne" 
ded,  albeit  the  warranty  descendeth  only  upon  the  eldest  son  yet  J^*™£m- 
may  he  vouch  them  both  ;  the  one  as  heir  to  the  warranty,  and  the  monuwmay 
other  as  heir  to  the  land  :  for  if  he  should  vouch  the  eldest  son  wHhui^heir 
only,  then  should  he  not  have  the  fruit  of  his  warranty,  viz.  a  re-  Jj^Rafa. 
covery  in  value;  the  youngest  son  only  he  cannot  vouch,  because  ^°^*^f 
he  is  not  heir  at  the  common  law,  upon  whom  the  warranty  de-  2ia> 
scendeth  (1). 

(t)  So  it  is  of  heirs  in  gavelkind,  the  eldest  may  be  vouched  as  o>s|e.4.iql 
heir  to  the  warranty,  and  the  other  sons  in  respect  of  the  inheritance  57  h.  6. 1*.  2. 
descended  unto  them,     (u)  And  in  lift  sort,  the  heir  at  the  com-  ^R^jftJ 
moo  law,  and  the  heir  of  the  part  of  the  mother,  shall  be  vouched :     *376b. 
but  the  heir  at  the  common  law  maybe  vouched  alone  in  both  these  {&*{«£$ 


son  entereth  and  dieth,  the  land  descends  to  the  sister ;  in  this  case  $£&» 
the  warranty  descendeth  on  the  son,  and  he  may  be  vouched  as  heir,    (314)* 
and  the  sister,  a^heir  of  the  land :  in  which  and  the  other  case  of  Lomofthe 
borough  English,  the  son  and  heir  by  the  common  law  having  5S5Sem2d&# 
nothing  by  descent,  the  whole  loss  of  the  recovery  in  value  lieth  U^^SS, 
upon  the  heirs  of  the  land,  albeit  they  be  no  heirs  to  the  warranty.  )|J|^f  {£,•*• 
Then  put  the  case  that  there  is  a  warranty  paramount  Who  shall  land.0 
deraign  that  warranty?  and  to  whom  shall  the  recompense  in  value  <p,Com-6l*-> 
go?     Some  have  said,  that  as  they  are  vouched  together,  so  shall 
they  avouch  over,  and  that  the  recompense  in  value  shall  enure 
according  to  the  loss;  and  that  the  effect  must  pursue  the  cause,  as  a 

euilibet  eorum,  this  warranty  is  joint  because  the  estate  or  interest  was  joint ;  bat,  if  their 
estates  were  several,  their  warranty  would  be  several.    5  Rep.  19. --[Butler,  Note  336.] 

(I)  " 38  E. 3. 22.    43  E.  3. 19. 48.    ^w.  41.    43  E.  3. 55.    21  E.  3.  46.    21  E.Z. 36. 
21  H.  7.  12.    6  H.  7. 2."  Hal.  MSS.— {Butler.] 
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recovery  in  value  by  a  warranty  of  the  part  of  the  mother  shall  go 
to  the  heir  of  the  part  of  the  mother,  &c. 

0Cro.2ia)  Some  others  hold,  that  it  is  against  the  maxim  of  law,  that  they 
that  are  not  heirs  to  the  warranty  should  join  in  voucher,  or  to  take 
benefit  of  the  warranty  which  descended  not  to  them  ;  but  that  the 
heir  at  the  common  law,  to  whom  the  warranty  descended,  shall 
deraign  the  warranty,  and  recover  in  value ;  and  that  this  doth  stand 
with  the  rule  of  the  common  law. 

Others  hold  the  contrary,  and  that  this  should  be  both  against  the 
ULitewVe'rie  rule  of  law,  and  against  reason  also  ;  for  by  the  rule  of  law  (x)  the 
«n  value.  33.  vouchee  shall  never  sue  to  have  execution  in  value,  until  execution 
33 1,  a  jud«.  be  sued  against  him.  But  in  this  case  execution  can  never  be  sued 
it?i6a4  foi.  against  the  heir  at  the  common  law,  therefore  he  cannot  sue  to  have 
M^uif  f A  executi°n  over  in  value.  Secondly,  it  should  be  against  reason, 
foi.96.shei-  that  the  heir  at  the  common  law  should  have  totum  lucrum,  and 
^[32 e? a'  the  special  heirs  totum  damnum.  I  find  in  our  books  (y)  that 
^areine.  this  reason  is  yielded,  that  the  special  heir  should  not  be  vouched 
J  "  only ;  for  (say  they)  if  the  special  heirs  should  be  vouched  only,  then 
•)""  could  not  they  deraign  the  warranty  over;  which  should  be  mis- 
chievous, that  they  should  lose  the  benefit  of  the  warranty,  if  they 
should  be  vouched  only.  But  if  the  heir  at  the  common  law  were 
vouched  with  them,  (as  by  the  law  he  ought)  all  might  be  saved, 
and  therefore  study  well  this  point  how  it  may  be  dtrae. 


(Plowd.  Hi 
Manael'i 


£oiZfoijji4.  *(z)  If  tenant  in  general  tail  be,  and  a  common  recovery  is  had 
loSjP'lk  against  him  and  his  wife,  where  his  wife  hath  nothing,  and  they 
Dr.  and  stud,  vouch,  and  have  judgment  to  recover  in  value,  tenant  in  tail  dieth, 
Si  b.  IsS?*  and  the  wife  surviveth :  for  that  the  issue  in  tail  had  the  whole  loss, 
So^1*"  the  recompense  shall  enure  wholly  to  him ;  and  the  wife,  albeit  she 
BMiud  was  party  to  the  judgment,  shall  have  nothing  in  the  recompense, 
•igne  must  be  for  that  she  loseth  nothing. 

vouched  ° 

alone. 

wU20Ee.\  (a)  If  the  bastard  eigne  enter  and  take  the  profits,  he  shall  be 
affij? Vouch,  vouched  only,  and  not  the  bastard  and  the  mulier ;  because  the  baa- 
WverJkybe^  tar<^  *s  *n  aPPearance  beir,  and  shall  not  disable  himself. 

tween  a  per- 

aufareai  (&)  If  a  man  be  seised  of  lands  in  gavelkind,  and  hath  issue  three 
■pecfaihein.  son8>  ana*  by  obligation  bindeth  himself  and  his  heirs  and  dieth,  an 
iiRa'ut!2"  acti°n<>fdebt  shall  be  maintainable  against  all  the  three  sons,  for 
Dg- V.  e£     the  heir  is  not  chargeable  unless  he  hath  lands  by  descent' 

(Moor.  74.) 

acro^b!2,  (c)  So,  if  a  man  be  seised  of  land  on  the  part  of  his  mother,  and 
m^iS?  kind  himself  and  his  heirs  by  obligation,  and  dieth,  an  action  of  debt 
Hob.  25.)  shall  lie  against  the  heir  on  the  part  of  the  mother,  without  naming 
<d>  1?  e!  a  °f tne  ^e*r  at  *^e  comm<>n  law.  And  so  note  a  diversity  between 
1L7  ia  »  a  Personal  l*en  °f a  bond,  and  a  real  lien  of  a  warranty. 

E.3.46.    12 

u*  •  9*>Tg  4 

i.'  'i7E.a&  (d)  If  two  men  make  a  feoffment  in  fee  with  a  warranty,  and  the 
«M9H.&«.  one  die,  the  feoffee  cannot  vouch  the  survivor  only,  but  the  heir  of 

Lib.afca.14. 
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him  that  is  dead  also  (s2);  but  otherwise,  if  two  jointly  bind  them-  M«uhewHcr- 
.selves  in  an  obligation,  and  the  one  die,  the  survivor  only  shall  be  tfLi^Taa. 
charged.     .  .  ffiStf*. 

▼il.092.CUy. 

If  a  feme  heir -of  a  disseisor  infeoffeth  me  with  warranty,  and     365  b. 
marrieth  with  the  disseisee,  if  after  the  'disseisee  bring  a  praecipe  ^SJ^7 
against  me,  I  shall  rebut  him,  in  respect  of  the  warranty*  of  his  wife,  JJgJJ  J^. 
and  yet  he  demandeth  the  land  in  .another's  right  (t  2).     And  so,  if  other's  rw£ 
the  husband  and  wife  demand  the  right  of  the  wife,  a  warranty  of  the  vst'ciiffi' 
collateral  ancestor  of  the  husband  shall  bar  (u  2).  ^ ^  8 

Poit,326a. 

•ALSO f  in  some  cases  it  may  be,  that  albeit  a  collateral  war-  4ik  lLein. 
ranty  be  made  in  fee,  fyc.  yet  such  a  warranty  may  be  defeated    (316)* 
and  taken  away.    As  if  tenant  in  tail  discontinue  the  tail  in  * 

Jee,  and  the  discontinuee  is  disseised,  and  the  brother  of  the  ten-  [LSect74i# 
ant  in  tail  releaseth  by  his  deed  to  the  disseisor  all  his  right,  fyc.  388  a.]  * 
with  warranty  in  fee,  and  dieth  without  issue,  and  the  tenant  %£££$% 
in  tail  hath  issue  and  die  ;  now  the  issue  is  barred  of  his  action  y"**0^  ' 
by  force  of  the  collateral  warranty  descended  upon  him  (w  2).  oJelun-  ' 
But  if  afterwards  the  discontinuee  entereth  upon  the  disseisor,  SynSuKin 
ihen  may  the  heir  in  tail  have  well  his  action  of  formedon,  fyc,  ti£  estate  to 
because  the  warranty  is  taken  away  and  defeated,  for  when  a  whlch  lhe 
warranty  is  made  to  a  man  upon  an  estate  which  he  then  had,  m  annexed 
if  the  estate  be  defeated,  the  warranty  is  defeated  (x  2).  e5jXdw.u 

ranty  is  also 
.*  defeated. 

u  And  dieth  without  issue,  fyc"  Here  (as  before  in  this  Chapter     388 
hath  been  noted)  the  collateral  warranty  doth  descend1  upon  the  is-  vid.sea.707. 
sue  in  tail,  before  any  right  doth  descend  unto  him. 

"  When  a  warranty  is  made  to  a  man  upon  an  estate  ichich     389  a. 
he  then  had,  if  the  estate  be  defeated,  the  warranty  is  defeated." 
Here  it  appeareth,  that  although  a  collateral  warranty  be  descended, 
(e)  yet,  if  the  state  whereunto  the  warranty  was  annexed  be  defeated  feff  *£^9b* 
albeit  it  be  by  a  mere  stranger  (as  in  this  case  that  Littleton  here  continual 
puts,  by  the  discontinuee)  the  warranty  is  defeated  ;  and  although  J iSITa0' 
the  discontinuance  remain,  and  no  remitter  wrought  to  the  heir,  yet  **• Conu  16a 

(8  2)  But  in  Moor.  20.  it  is  said,  that  if  two  m^ke  a  feoffment,  and  one  of  them  die,  the 
heir  and  the  survivor  may  be  Touched,  or  the  survivor  only,  at  the  election  of  him  who  has 
the  warranty. 

According  to  Sir  William  Herbert's  case,  3  Co.  14.  if  two  are  bound  to  warrant  land,  and 
both  of  them  die,  the  heirs  of  both  of  them  ought  to  be  vouched,  and  shall  be  equally 
charged.  And  if  the  heir  be  vouched  in  the  ward  of  three  several  persons,  the  one  of 
them  only  shall  not  be  charged,  but  they  shall  all  be  charged  equally.    Ibid. — [Ed.] 

(t  2)  For  it  shall  be  presumed,  that  he  has  land  in  her  right  to  the  value  of  that  which 
he  demands,  which  might  be  recovered  from  him  and  his  wife  by  force  of  the  warranty, 
and  therefore  he  shall  be  rebutted  to  avoid  circuity  of  action.    Hawk.  Abr.  467. — [Ed.] 

(u  2)  Supra,  p.  282.  n.  (n  1).— [Ed.] 

(w  2)  Supra,  p.  282.  n.  (n  1).— {Ed.]     , 

(x  2)  But  if  an  estate  be  bound  by  a  warranty,  and  afterwards  the  estate  to  which 
warranty  was  annexed  be  defeated  as  to  a  particular  estate  only,  the  warranty  shall  not  be 
defeated  :  as  if  tenant  for  life,  remainder  to  A.,  be  disseised,  and  an  ancestor  of  A.  releases 
lo  the  disseisor  with  warranty  and  dies,  and  afterwards  tenant  for  life  enters  or  recovers ; 
yet  the  remainder  will  be  bound  (at  common  law)  by  the  warranty.  2  Rol.  Abr.  740. 
4  Com.  Dig.  303— [ftf.] 
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£317)*    the  warranty  is  defeated,  and  bar  removed,  so  as  the  *issue  in  tail 
aoRep.  k.)  may  nave  njs  formedon,  and  recover  the  land.     Sublato  princi- 
pali  tollitur  adjunctum  (1). 

littlbtok.       IN  the  same  manner  it  is,  if  the  discontinuee  make  a  feoffment 
^^&89  aJ2#  2n  -^e'  reserv^nS  *°  h*7*1  a  certain  rent,  and,  for  default  of  pay- 
a#J     ment  a  re-entry,  fyc.  and  a  collateral  (78)  warranty  of  the  an- 
cestor is  made  to  the  feoffee  that  hath  the  estate  upon  condition, 
fyc.  and  (a)  dieth  without  issue,  albeit  that  this  warranty  shaU 
descend  upon  the  issue  in  tail,  yet  if  after  the  rent  be  behind, 
•389  b.    and  the  "discontinuee  enter  into  the  land  (79),  then  shall  the 
issue  in  tail  have  his  recovery  by  writ  of  formedon,  because  the 
collateral  warranty  is  defeated.    And  so  if  any  such  collateral 
warranty  be  pleaded  against  the  issue  in  tail,  in  his  action  qf 
formedon,  he  may  show  the  matter  as  is  aforesaid,  how  the  war- 
ranty is  defeated,  fyc.  and  so  he  may  well  maintain  his  action, 
(80)  fyc. 

389  b.  Here  Littleton  putteth  another  case  upon  the  same  ground  and 

ao Rep.  95.)  reason^  vjz#  where  the  state  whereunto  the  warranty  is  annexed  is 
.    defeated,  there  the  warranty  itself  is  defeated  also,  which  is  one  of 
the  maxims  of  the  common  law. 

littlbtok.       ALSO,  if  tenant  in  tail  make  a  feoffment  to  his  uncle,  and 

^ohf*  oftw  lhe  uncle  make  a  feoffment  in  Jee  with  warranty,  fyc.  to 

So  if  the  war-  another,  and  after  the  feoffee  of  the  uncle  doth  re-enfeoff  again 

Sck MuSe  *^e  unc^e  *n  fee>  and  after  the  uncle  erfeoffeth  a  stranger  in  fee 

******* *■   tyithout  warranty,  and  dieth  without  issue,  and  the  tenant  in 

the  waiSuuy  tail  dieth,  if  the  issue  in  tail  will  bring  his  writ  of  formedon 

"defeated:    against  the  stranger  that  was  the  last  feoffee  (81)  and  that  by 

the  uncle,  the  issue  shall  not  be  barred  by  the  warranty  that 

was  made  by  the  uncle  to  the  first  feoffee  of  his  uncle,  for  that 

(318)*     the  said  warranty  was  defeated*  and  taken  away,  because  the 

uncle  took  back  to  him  (82)  as  great,  an  estate  from  his  (83)  first 

feoffee  to  whom  the  warranty  was  made,  as  the  same  feoffee  had 

from  him.    And  the  cause  why  the  warranty  is  defeated  is  this, 

viz.  that  if  the  warranty  should  stand  in  his  force,  then  tht 

uncle  should  warrant  to  himself,  which  cannot  be. 

(78)  garrantie  de  ancestor  est  fait— ancestor        (81)"&fc.  added  in  L.  and  M.  and  Rob.  * 
reissa,  L.  and  M.  and  Roh.  (82)  Reprist— prist,  L.  and  M.  and  Rah. 

(79)  &e.  added  in  L.  and  M.  and  Roh.  (83)  dit,  added  in  L.  and  M.  and  Roh. 

(80)  &c.  not  in  L.  and  M.  nor  Roh. 

(1)  If  a  man  makes  a  feoffment  with  warranty,  non-feoffment  is  a  good  plea ;  for  if  the 
feoffment  be  avoided,  the  warranty  also  is  avoided,  for  tbat  depends  upon  the  feoffment 
Bnt  it  is  otherwise  in  the  case  of  a  lease  for  years ;  for  if  a  man  makes  a  lease  for  years 
and  covenants  to  warrant  and  defend  the  land  to  the  lessee ;  in  this  case  the  lessee,  if  he 
be  ousted,  whether  by  one  having  title  or  not,  may  maintain  covenant  against  the  lessor. 
Brownlow's  Rep.  part  2'.  fol.  165.— [Butler,  Note  343.] 

(a)  Here  it  seems,  the  words  "  the  ancestor"  should  be  understood.  For,  as  Mr.  BUso 
observes,  it  is  not  the  discontinuee  who  is  here  spoken  of,  nor  the  feoffee  who  hath  the 
estate  upon  condition,  but  the  collateral  ancestor  of  the  tenant  in  tail,  who  made  the  war- 
ranty. See  Mr.  Ritso's  Intr.  p.  114.  and  the  reading  above  under  note  (78). — [Note  from 
18th  Lond.  Edit.  1823.] 


Digitized  by  LjOOQIC 


CH.  XXXV.  OF  WARRANTY.  255 

Here  Littleton  putteth  another  case  where  a  warranty  may  be  de-    390  a. 
feated,  as  when  the  unclfc  taketh  back  as  large  an  estate  as  he  had  ffiffiJS? 
made,  the  warranty  is  defeated,  because  he  cannot  warrant  land  to  g^-  ^ch£ 
himself.     (/)  And  so  it  is,  if  the  uncle  had  made  the  warranty  to  14.  44  &>. 
the  feoffee,  his  heirs  and  assigns,  and  taken  back  an  estate  in  fee,  4^'b.226E.3. 
and  after  infeoffed  another,  yet  the  warranty  is  defeated,  for  that  he  t^J  u^" 
cannot  be  assignee  to  himself,  and  a  man  shall  not  regularly  vouch  h>  e-  & 
himself  as  assignee  of  a  fee-simple,  and  the  law  will  not  suffer  things  19  e.  a 
inutile  and  unprofitable,  (g)  And  yet  if  the  father  be  enfeoffed  with  i7°E?a.'^74. 
warranty  to  him  and  his  heirs,  the  father  enfeoffeth  his  heir  appar-  ^uot^, 
ent  in  fee  (a  3)  and  dieth,  he  (as  it  hath  been  said)  shall  vouch  him-  J?,i0E>a 
self,  and  the  heir  in  borough  English,  by  reason  the  act  in  law  if  a.  41  e.  a. 
determined  the  warranty  between  the  father  and  the  son  (b).  38iB^jSr. 

96a. 

(A)  But  if  a  man  maketh  a  feoffment  in  fee  with  warranty  to  the  aecuaifthe 
feoffee,  his  heirs  and  assigns,  and  the  feoffee  re-enfeoffeth  the  feoffor  t^mrtyid 
and  his  wife,  or  the  feoffor  and  any  other  stranger,  the  warranty  re-  h-J^fe?* 
maineth  still  (b  3);  or  if  two  do  make  a  feofiment  with  warranty  to  (A>  u  h'.4. 
one  and  his  heirs  and  assigns,  and  the  feoffee  re-enfeoff  one  of  the  a  47. 59.  is* 
feoffors,  the  warranty  doth  also  remain  (c  3).  iiaS  % 

(Vauch.  389.) 

BUT,  if  the  feoffee  had  made  an  estate  to  the  uncle  for  term  ortohimand 
of  life,  or  in  tail9  saving  the  reversion,  fyc.  or  a  gift  in  *tail  to  iS1*0881' 
the  uncle,  or  a  lease  for  term  of  life,  the  remainder  over,  fyc.  in  lwtlitw. 
this  case  the  warranty  is  not  (84)  altogether  taken  away  but  is  [Sect  744. 
put  in  suspense  during  the  estate  that  the  uncle  hath.     For  ^ff^tbJ 
after  that,  that  the  uncle  is  dead  without  issue,  (85)  fyc.  then  he  25J*KL 
in  the  reversion,  or  he  in  the  remainder,  shall  bar  the  issue  in  lew  £*•!•,* 
tail  in  his  writ  of  formedon  by  the  collateral  warranty  in  such  w£?SS^y 
case,  (d  3),  fyc.    But  otherwise  it  is  where  the  uncle  hath  as  ^Jjh* 
great  estate  in  the  land  of  the  feoffee  to  whom  the  warranty  was 
made,  as  the  feoffee  hath  himself.    Causa  patet 

"  For  term  of  life,  or  in  tail"  Here  it  appeareth,  (1)  that  by  390  a. 
taking  a  (k)  lease  for  life,  or  a  gift  in  tail,  the  warranty  is  suspend-  §££;£. 
ed.  -  44E.3.aa># 

cu*  26E.a«. 

17E.a47. 
10  E.  a  30.    12  E.  a   Cminterplea  de  Vouch.  42.   14  E.  a  lb.  12.   (4  Rep.  62.) 
<*)6E.2.Vouch.2S7.     3  E.  a  lb.  201.    6  E.  a  lb.  17a    18  E.  a  52.    14  E.  3.  Vouch.  109. 
31E.aib.25.   43E.a7.    44E.a38.   32E.a    Voucherl02. 

u  But  is  put  in  suspense."  (I)  Tenant  in  tail  maketh  a  feoffment  (^^m 
in  fee  with  warranty,  and  disseiseth  the  discontinuee,  and  dieth  E.3.21. 44B. 

(84)  /ww,  not  in  L.  and  M.  nor  Roh.  (85)  &c.  added  in  L.  and  M.  and  Roh. 

J  a  3)  It  appears  from  what  follows,  that  the  words,  "  with  warranty,"  should  here  be 
erstood. — [Ed.] 

(a)  Vide  ante  110  b.  140  b.  376  b.  384  b.  385  6.— [Note  from  18th  Lond.  Edit.  1823.] 
(b  3)  For  though  the  fee-simple  of  the  warranty  and  of  the  estate  warranted  meet  in  the 
same  person,  yet  another  is  jointly  seised  with  him,  who  would  be  prejudiced  if  the  war- 
ranty  should  be  extinct.    Hawk.  Abr.  497,  498.— [Ed.] 

(c  3)  And  the  reason  is,  because  the  other  feoffor  may  still  warrant  the  lands  to  him  who 
was  his  companion,  as  well  as  to  the  first  feoffee.    Hawk.  Abr.  498.—  [Ed.') 
(d  3)  Supra,  p.  282.  n.  (n  1).— [Ed.) 
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I26.  45 e.  3.  seised,  leaving  assets  to  his  issue*  Some  hold,  that,  in  respect  of  this 

E?ae  Sd. ti.  suspended  warranty  and  assets,  the  *issue  in  tail  shall  not  be  remit- 

?(3^uo.  ted,  but  that  the  discontinuee  shall  recover  against  the  issue  in  tail, 

C*19Q  b*6 °  an{*  ne  ^e  advantage  °f  ms  warranty,  if  any  he  hath,  and  after  in 

zformedon  brought  by  the  issue,  the  discontinuee  shall  bar  him  in 

respect  of  the  warranty  and  assets ;  and  so  every  man's  right 

saved  (1). 

xjttlbton.  ALSO,  if  the  uncle  after  such  feoffment  made  with  warranty »,  or  a 
^  390  bV"  re^ea8e  made  ty  him  with  warranty,  be  attainted  of  felony,  or  outlawed 
The  warrant,  of  felony,  such  collateral  warranty  shall  not  bar,  nor  grieve  the  issue 
SL^auahTt-  in  the  tail,  for  this,  that  by  the  attainder  of  felony,  the  blood  is  cor- 
r*^ei»d£    rupted  between  them,  fyc. 

termined; 

390  b.         Note  a  warranty  granted  upon  a  release.     Hereof  you  shall  read 
Sccl733.706.  before  in  this  Chapter. 

(320)*         *And  where  Littleton  saith  {attaint  of  felony),  if  a  man  be  con- 
victed of  felony  by  verdict,  and  delivered  to  the  ordinary  to  make 
<m>  8K.2.     purgation,  (ra)  he  cannot  be  vouched,  for  that  the  time  of  his  pur- 
v2?Ibe?3l'  gation  (if  any  should  be)  is  uncertain,  and  the  demandant  cannot  be 
29b.  simile,   delayed  upon  such  an  uncertainty  ;  but  the  tenant  is  not  without 
remedy,  for  he  may  have  his  warrantia  cartas. 

391  b.  In  the  same  manner  it  is,  if  a  man  be  attainted  of  high  treason, 

the  warranty  is  also  defeated. 

uTTLOToir.  ALSO,  if  tenant  in  tail  be  disseised,  and  after  make  a  release  to 
^39?b I6*  ^  d*88e*80r  w*tn  warranty  in  fee,  and  after  the  tenant  in  tail  if 
attaint,  or  outlawed  of  felony,  and  hath  issue  and  dieth  ;  in  this  cast 
the  issue  in  tail  may  enter  upon  the  disseisor.  And  the  cause  is  for 
this,  that  (87)  nothing  maketh  discontinuance  in  this  case  but  the 
warranty,  and  warranty  may  not  descend  to  the  issue  in  tail,  for  this, 
that  the  blood  is  corrupt  between  him  that  made  the  warranty  and  the 
issue  in  tail. 

'  uttlbtow.       FOR  the  warranty  always  abideth  at  the  common  law  (the 

[Sect747.  collateral  warranty  is  not  restrained  by  the  statute  of  donis  condi- 

391b.]     tionalibus,  but  a  lineal  warranty  is  restrained  by  the  statute,  unless 

392  a.]  tnere  De  assets  ;  as  formerly  at  large  hath  been  said),  and  the  com- 

vu.aect.7i1,  mon  law  is  such  (88),  that  when  a  man  is  attaint  or  outlawed 

m  of  felony,  which  outlawry  is  an  attainder  in  law,  that  the  blood 

between  him  and  his  son,  and  all  others  tvhich  shall  be  said  his 

heirs,  is  corrupt  (e  3),  so  that  (89)  nothing  by  descent  may  descend 

to  any  that  may  be  said  his  heir  by  the  common  law.     And  the 

(87)  nul,  added  in  L.  and  M.  and  Rob.  (89)  nul,  added  in  L*  and  M.  and  Ron. 

(88)  tiel,  added  in  L:  and  M.  and  Roh. 

(1)  "  But  clearly,  if  the  warranty  were  never  executed,  as  in  the  case  of  fine,  surrender  with 
warranti/,  and  assets,  there  shall  be  a  remitter."    Hal.  MSS. — [Butler,  Note  344.] 
(e  3)  See  ant.  p.  189.  n.  (c).— [£rf.] 
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vy\fe  qf  such  a  man  that  is  so  attaint,  shall  never  be  endowed  of 
the  tenements  of  her  husband  so  attainted  (f  3).  J2nd  the 
cause  is,  for  that  men  should  more  eschew  to  commit  felonies  (90). 
But  the  issue  in  tail,  as  to  the  tenements  tailed,  is  not  in  such 
case  (91)  barred,  ^because  (92)  he  is  inheritable  by  force  of  the  (331)* 
statute,  and  not  by  the  course  of  the  common  law :  and  therefore 
such  attainder  of  his  father,  or  of  his  ancestor,  in  the  tail  (93), 
shall  not  put  him  out  of  his  right  by  force  of  the  tail,  fyc. 

u  The  issue  in  tail  may  enter."     And  the  reason  is,  for  that  by     391b. 
the  attainder  of  the  father,  it  is  now  in  judgment  of  law  but  a  release 
without  warranty  ;  for  albeit  the  warranty  at  the  time  of  the  release  <Piowd.2S2a. 
was  effectual,  yet  it  worketh  no  discontinuance  unless  itdescendeth  3Inaua41-> 
upon  the  issue  in  tail ;  so  as  if  it  be  defeated,  extinct,  or  determined  ^ESSnid^" 
in  the  life  of  the  tenant  in  tail,  then  no  discontinuance  is  wrought ;  SfftSfi 
and  so  it  is  if  tenant  in  tail  hath  issue,  and  releaseth  to  the  disseisor  rt.  1  e!&  4. 
with  warranty,  and  after  is  attainted  of  felony,  and  after  obtain eth  9H.  5.  &' 
his  pardon  and  dieth,  the  issue  in  tail  may  enter  ;  (*)  for  the  pardon  ^irft;  J;  D4g" 
doth  not  restore  the  blood  as  to  the  warranty,  nor  maketh  the  issue  §  ^f  a!1*20* 
in  that  case  inheritable  to  the  warranty.     But  if  the  issue  in  tail  in  49  Ls!  4. 
that  case  had  been  attainted  of  felony  in  the  life  of  his  father,  and  i3&4a 
obtained  his  charter  of  pardon,  and  then  his  father  had  died,  the  is-  n.c"om!Iii 
aue  cannot  enter  into  the  *land  in  respect  of  the  corruption  of  blood  JJllrs'SW. 
upon  the  attainder  of  himself.  3E  ^Wfc 

*  cent.  Br.  W. 

Stanf.PI.Cor. 

(n)  And  it  is  a  general  rule,  that  having  respect  to  all  those  iinkScJ^ 
whose  blood  was  corrupted  at  the  time  of  the  attainder,  the  pardon  b/ioS? 
doth  not  remove  the  corruption  of  blood  neither  upward  nor  down-  ffffff*?8 
ward.     As  if  there  be  grandfather,  father,  and  son,  and  the  grand-  <pi «>wd.  a/b. 
father  and  father  have  divers  other  sons,  if  the  father  be  attainted  of  ^392  a. 
felony  and  pardoned,  yet  doth  the  blood  remain  corrupted  not  only  00  Bract. 
above  him  and  about  him,  but  also  to  all  his  children  born  at  the  m.miivSl 
time  of  his  attainder.  !^«.Suk 

Fleta,  lib.  1. 

But  in  the  case  of  Littleton,  if  tenant  in  tail  at  the  time  of  his  at-  JJJJ£"Jto 
tainder  had  no  issue,  and  after  the  obtaining  of  his  pardon  had  issue,  after  the  pw- 
that  issue  should  have  been  bound  by  the  warranty  ;  for  by  the  par-  don* 
don  he  was  as  a  new  creature,  tanquam  *filius  terrae,  whose  blood     (322)# 
upwards  remain  corrupted  ;  but  for  the  issue  had  after  the  pardon, 
he  is  inheritable  to  his  father  ;  and  if  his  father  had  issue  before  the 
pardon,  and  hath  issue  also  after,  and  dieth,  nothing  can  descend  to 
the  youngest,  for  that  the  eldest  is  living  and  disabled.     But  if  the  (I  cro.«5. 
eldest  son  had  died  in  the  life  of  the  father  without  issue,  then  the  Ante.Sa.) 
youngest  should  inherit 

(o)  If  a  seignory  be  granted  with  warranty,  and  the  tenancy    .^?5#i 
escheat,  the  seignory  whereunto  the  warranty  was  annexed  is  extinct,  &  e.  a 

(90)  Uc,  added  in  L.  and  M.  and  Rob.  (92)  t7,  added  in  L.  and  M .  and  Roh. 

(91)  bant,  not  in  L.  and  M.  nor  Roh.  (93)  &c.  added  in  L.  and  M.  and  Roh* 

(r  3)  Bnt  at  this  day  the  wife  of  a  man  attainted  of  felony  is  dowable.    See  ant  41  a. 
vol.  1.  p.  618.  n.  (q  l)— [&*.] 

VOL.  II.  35 
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1    vouch.  7L     and  consequently  the  warranty  defeated,  and  it  shall  not  extend  to 
Pl.Com.292.  ,,     ,      ,    n  ,     ,J .       .     .,.»     J  7 

16  e.  a  Age   the  land  ;  et  sic  in  similious. 

46.    18H.3. 
Vouch.  281. 

n^si*5F'  H  a  collateral  ancestor  release  with  warranty,  and  enter  into 
thi  chapter  religion,  now  the  warranty  doth  bind ;  but  if  after  he  be  deraigned, 
sect.  2oaasc,  now  it  is  defeated. 

littlhtom.       ALSO,  if tenant  in  tail  enfeoff  his  uncle,  whicji  enfeoffs  another  in 

^ 392b  I8*  fee  with  warranty'  if  afUr  the  feoffee  bV  M*  deed  rekase  to  **»  uncie 

.  Bymaueriii  all  manner  of  warranties,  or  all  manner  of  covenants  real,  or  all 

oureicawof  manner  of  demands,  by  such  release  the  warranty  is  extinct.    And  if 

SiTItrS?"     the  warranty  in  this  case  be  pleaded  against  the  heir  in  tail  that 

Sit^afi     bringeth  his  writ  of  formedon,  to  bar  the  heir  of  his  action,  if  the  heir 

itS?!m2  ^ve  (94)  a™*  plead  the  said  release,  fyc.  he  shall  defeat  the  plea  in  bar, 

^rrantor      fyc.     (Here  it  appeareth,  that  the  release  being  made  to  the  uncle 

the  warranty  being  his  ancestor,  the  deed  doth  after  the  decease  of  the  uncle 

[Coke,       belong  to  him,  and  therefore  he  cannot  plead  it,  unless  he  showeth 

393  a.]  it  forth.)    And  many  other  cases  and  matters  there  be,  whereby 

a  man  may  defeat  a  warranty,  fyc. 

392b.  Littleton,  having  spoke  in  what  cases  warranties  may  be  defeated 
0 Rep.  112b.)  an^  extinguished  by  matter  in  law,  now  he  showeth  how  a  warranty 
C5 Rep. no  may  be  discharged  or  defeated  by  matter  in  deed :  and  hereupon  he 

(323)*     putteth  an  example  of  a  release  in  three  several  manners. 

Vid.  lib.  8. 

Aiiham's  First,  by  a  release  of  all  warranties. 

caw.    46E.3.  '     J 

2.   46E.3.23. 

ffchfpEr11      *Secondly,  by  release  of  all  covenants  real. 

'  of  Releases, 

(Post,  291b.)       And  thirdly,  by  a  release  of  all  demands. 

0>)i4A*sjjj.  (p)  If  a  man  make  a  gift  in  tail  with  warranty,  this  warranty  is 
188.  9E.4.'  also  intailed,  and  therefore  a  release  made  by  tenant  in  tail  of  the 
2b?'  $an!*L  warranty,  shall  not  bar  the  issue,  no  more  than  his  release  shall  bar 
JJS^aSb.  ^e  *ssue  to  bring  an- attaint  upon  a  false  verdict,  or  a  writ  of  error 
20a.  '6  Rep.  upon  an  erroneous  *judgment  given  against  the  father,  nor  his  gift 
:  *398  a.  can  bar  the  issue  of  the  deed  that  create  the  estate  tail,  nor  of  any 
other  deed  necessary  for  defence  of  the  title. 

o&E.'aak  "After  the  feoffee  release."  Littleton  here  putteth  his  case 
(?  Rep!  H)  where  one  is  bound  to  warrant:  put  the  case  (q)  then  that  two 
make  a  feoffment  in  fee,  and  warrant  the  land  to  the  feoffee  and  his 
heirs,  and  the  feoffee  release  to  one  of  the  feoffors  the  warranty,  yet 
he  shall  vouch  the  other  for  the  moiety.  And  so  it  is  if  one  enfeoff 
two  with  warranty,  and  the  one  release  the  warranty,  yet  the  other 
shall  vouch  for  his  moiety. 

eAiitn1shed  "  *&nd  many  other  cases  and  matters  there  be,  whereby  a  man 
by adefeas-  may  defeat  a  warranty,  fyc"  As,  namely,  by  a  defeasance,  as 
""^  other  things  executory  may.     Also  a  warranty  may  lose  his  force 

(94)  U  dit  relcas  et  ceo  pkdattt~-et  pledast  k  dit  rekas,  &c.  in  L.  and  M. 
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by  taking  benefit  of  the  same.    In  a  praecipe  the  tenant  voucheth,  fgj^3^ 
and  at  the  sequatursub  suo  periculo,  the  tenant  and  the  vouchee  am  in  ^ 
make  default,  whereupon  the  demandant  hath  judgment  against  the  S2^ning,, 
tenant     And  afterwards  the  demandant  brings  a  scire  facias  against  £n/fiiof  u£ 
the  tenant  to  have  execution  ;  in  this  case  the  tenant  may  have  a  »"»•• 
warrantia  cartas.     And  if  in  that  case  a  stranger  had  brought  a 
praecipe  against  the  tenant,  he  might  have  vouched  again,  for  by  the 
judgment  given  against  the  tenant  the  warranty  lost  not  his  force  ; 
but  if  the  tenant  had  judgment  to  recover  in  value  against  the 
vouchee,  he  should  never  vouch  again  by  reason  of  that  warranty,    CHob.27.) 
because  he  had  taken  advantage  of  the  warranty.     And  it  is  to  be 
observed,  that  upon  the  process  of  summoneos  ad  warrantizan* 
dum,  if  the  sheriff  return  the  vouchee  summoned,  and  he  make 
default,  the  tenant  shall  have  a  capias  ad  valentiam;  but  if  he  re- 
turn that  the  vouchee  had  nothing,  then,  after  the  sicut  alias  et 
pluries,  a  sequatur  *sub  suo  periculo  shall  issue  ;  and  there  if  the     (324)* 
vouchee  make  default,  the  tenant  shall  not  have  judgment  to  recover 
in  value,  for  he  was  never  summoned ;   and  it  appeareth  of  record 
that  he  hath  nothing,  but  in  the  capias  ad  valentiam  it  appeareth 
that  he  had  assets,  and  he  had  been  summoned  before  :  but  in  some 
special  cases  there  shall  be  two  recoveries  in  value  upon  one  war- 
ranty.    As  if  a  disseisor  give  lands  to  the  husband  and  wife,  and  to 
the  heirs  of  the  husban^,  the  husband  alieneth  in  fee  with  warranty, 
and  dieth,  the  wife  bringeth  a  cui  in  vita,  the  tenant  vouch  and 
recovereth  in  value,  if  after  the  death  of  the  wife  the  disseisee  bring 
a  praecipe  against  the  alienee,  he  shall  vouch  and  recover  in  value 
again. 

(r)  So  it  is  where  the  wife  bringeth  a  writ  of  dower  against  the  rr)45E.a, 
alienee,  he  shall  recover  in  value,  and  after  her  death  he  shall  re-  *oncik' 12m 
cover  in  value  again,  upon  the  same  warranty. 

In  the  same  manner  it  is,  if  a  man  be  seised  of  a  rent  by  a  defea-  0*oh-  *■> 
sible  title,  and  releaseth  to  the  tenant  of  the  land  all  his  right  in  the 
land,  and  warranteth  the  land  to  him  and  his.  heirs,  if  he  be  im- 
pleaded for  the  rent,  he  shall  vouch  and  recover  in  value  for  the 
rent ;  and  if  after  he  be  impleaded  for  the  land,  he  shall  vouch  and 
recover  in  value  again  for  the  land  :  but  in  these  and  the  like  cases, 
the  reason  is  in  respect  of  the  several  estates  recovered,  but  for  one 
and  the  same  estate  he  shall  never  recover  but  once  in  value ;  and 
though  the  land  recovered  in  value  be  evicted,  yet  shall  he  never 
take  benefit  of  that  warranty  after. 

And  as  warranties  may  be  defeated  in  the  whole,  so  they  may  be  J£ar5^JJ. 
defeated  as  to  part  of  the  benefit  that  may  be  taken  of  the  same.  Sw&d input. 
(s)  As  he  that  hath  a  warranty  may  make  a  defeasance  not  to  take  (2)Tfc&4& 
any  benefit  by  way  of  voucher  ;  in  the  like  manner,  that  he  shall  ^fairr!3 
take  no  advantage  by  way  of  warrantia  cartae,  or  by  way  of  re-  J^^ 
butter.  bh.7.6.  " 

AND  it  is  to  be  understood,  that  in  the  same  manner  as  the  col-  [§^749. 
lateral  warranty  may  be  defeated  by  matter  in  deed  ot  in  law :  in  the    393  b.] 
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Lineal  war-  same  manner  may  a  lineal  warranty  be  ^defeated,  (95)  fyc.  For  if 
SS^STin  the  heir  in  tail  bringeth  a  writ  of  formedon,  and  a  lineal  warranty  of 
mnTu  his  ancestor  inheritable  by  force  of  the  tail,  be  pleaded  against  Asm, 
wlSSjr.  with  this,  that  assets  descended  to  him  of  fee-simple,  (96)  which  he 
(325)*     hath  by  the  same  ancestor  that  made  the  warranty  ;  if  the  heir  that 

is  demandant  may  adnul  and  defeat  the  warranty,  that  sufficeth  him  ; 

for  the  descent  of  other  tenements  of  fee-simple  maketh  nothing  to  bar 

the  heir  without  the  warranty,  fyc. 

393  b.  "  And  a  lineal  warranty,  fyc.  with  this,  that  assets  descended 
oEEaE' l'  *°  him,  fyc."  Here  it  appeareth  by  Littleton,  that  a  lineal  warranty 
HEheIs!L  an(*  assets  *s  a  gooc*  P*ea  *n  a  formedon  in  the  descender  ;  wherein 
ibid.  83.  4E.  it  is  to  be  known,  that  if  tenant  in  tail  alieneth  with  warranty,  and 
14. 40  e.  a  9.  leave  assets  to  descend ;  if  the  issue  in  tail  doth  alien  the  assets,  and 
MR  a  Sue  die,  the  issue  of  that  issue  shall  recover  the  land,  because  the  lineal 
§yw"i39Iar*  warranty  descendeth  only  to  him  without  assets ;  for  neither  the 
pya  fo^  pleading  of  the  warranty  without  the  assets,  nor  the  assets  without 
17 'Porting- "  the  warranty,  is  any  bar  in  the  formedon  in  the  descender.  But  if 
^Sejfli.)  tne  issue  to  whom  the  warranty  and  assets  descended  had  brought  a 
^•»3T4a.  formedon,  and  by  judgment  had  been  barred  by  reason  of  the  war- 
aoBep.3a  ranty  and  assets ;  in  that  case,  albeit  he  alieneth  the  assets,  yet  the 
b.°  Hob.  40?"  estate  tail  is  barred  for  ever  ;  for  a  bar  in  a  formedon  in  the  de- 
Moor  65.)      gcender,  which  is  a  writ  of  the  highest  nature  that  an  issue  in  tail 

can  have,  is  a  good  bar  in  any  other  formedon  in  the  descender, 

brought  afterwards,  upon  the  same  gift. 

In  this  section  Littleton  showeth,  that  in  the  same  manner  that  a 
collateral  warranty  may  be  defeated  by  matter  in  deed,  or  by 
matter  in  law,  so  may  to  all  intents  and  purposes  a  lineal  warranty, 
whereof  he  putteth  an  example  of  a  lineal  warranty  and  assets  (o  3). 

(95)  &c.  not  in  L.  and  M.  nor  Roh.  (96)  que  it  ad,  not  in  L.  and  M.  nor  Roh. 

(o  3)  Warranties  have,  in  modern  practice,  been  totally  superseded  by  covenants ; 
because,  if  the  covenanter  covenants  for  himself  and  his  heirs,  it  is  then  a  covenant  real, 
and  descends  upon  the  heirs,  who  are  bound  to  perform  it,  provided  they  have  assets  by 
descent,  but  not  otherwise :  if  he  covenants  also  tor  his  executors  and  administrators  (and 
they  are  bound  by  covenants  without  being  named,  except  in  the  case  of  covenants  to  be 
performed  personally  by  the  covenanter,  in  which  there  has  been  no  breach  before  his  death, 
Oro.  Eliz.  553),  his  personal  assets,  as  well  as  his  real  are  likewise  pledged  for  the  per- 
formance of  the  covenant,  which  makes  such  a  covenant  a  better  security  than  a  warranty. 
— It  is  also  in  some  respects  a  less  security,  and  therefore  more  beneficial  to  the  grantor ; 
who  usually  covenants  only  for  the  acts  of  himself  and  his  ancestors,  whereas  a  general 
warranty  extends  to  ail  mankind.    2  Bl.  Com.  304. 

The  covenants  usually  entered  into  by  a  vendor  seised  in  fee  are,  1st  that  he  is  seised  in 
fee ;  2dly,  that  he  has  power  to  convey ;  3dly,  for  quiet  enjoyment  by  the  purchaser,  his 
heirs,  and  assigns ;  4thly,  that  the  lands  are  free  from  incumbrances ;  and,  lastly,  for  farther 
assurances. 

Upon  the  construction  of  these  covenants,  the  second  of  them  has  been  held  to  be  synony- 
mous to  the  first:  for  if  the  vendor  be  seised  in  fee,  he  has  power  to  convey.  3  Lev.  46. 
Bat  the  converse  of  this  proposition  is  not  universally  true.  See  4  Cru.  Dig.  78.  Where 
a  vendor  has  only  a  power  of  appointment,  the  first  covenant  ought  to  be,  that  the  power 
was  well  created,  and  is  subsisting ;  and  the  other  covenants  should  be  similar  to  those 
entered  into  by  a  grantor  seised  in  fee.  Sugd.  Law  Vend.  3d  edit.  p.  327.  As  to  the 
covenant  for  quiet  enjoyment  it  was  formerly  held,  that  it  extended  to  all  eviction  whatever. 
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Mfamtfird  v.  Cattaby,  Dyer,  328  a.  But  it  seems  to  be  now  settled,  that  such  a  covenant 
shall  not  extend  to  a  tortious  eviction,  but  to  evictions  by  title  only ;  because  the  law  itself 
defends  every  one  against  wrong.  And  therefore  though  a  person  should  covenant  in  the 
most  general  terms  for  the  title  to  lands,  yet  such  covenant  will  not  be  held  to  extend  to  tor- 
tious entries :  for,  if  a  purchaser  is  tortiously  evicted  or  disturbed,  he  has  his  remedy  at 
law ;  and,  if  he  is  legally  evicted,  he  has  his  action  on  the  covenant.  2  Saund.  178  a.  n.  8. 
181  a.  n.  10.  Dudley  v.  Folliott,  3  T.  R.  584.  Et  vid.  Noble  v.  Smith,  1  H.  Bl.  34.  Vaugh. 
122.  But  where  a  person  covenants  to  indemnify  a  purchaser  against  a  particular  person 
by  name,  there  the  vendor  is  bound  to  defend  the  purchaser  against  the  entry  of  that  person, 
whether  by  title  or  not.  Foster  v.  Mopes,  Cro.  Eliz.  212.  Hob.  35.  1  Rol.  Abr.  430. 
pi.  13.  Haynes  v.  Bickerstaff,  Vaugh.  118.  A  covenant  for  right  to  convey  extends  not 
only  to  the  title  of  the  covenantor,  but  also  to  his  capacity  to  grant  the  estate.  Therefore, 
where,  upon  a  conveyance  by  a  man  and  his  wife,  the  husband  covenanted  that  they  had 
good  light  to  convey  the  lands,  and  the  wife  was  under  age,  it  was  held,  that  the  covenant 
was  broken,  Noah  v.  Mston,  Sir  T.  Jones,  195.    Su^d.  Law  Vend.  415. 

These  covenants  are  real  and  pass  to  all  the  assignees  of  the  land,  who  may  maintain 
actions  upon  them,  against  the  vendor  and  his  heirs.  Middlemore  v.  Goodall,  1  Rol.  Abr. 
521.  Spencer  v.  Boyes,  4  Ves.  370.  And  ceatuia  que  trust  are  entitled  to  the  benefit  of  all 
covenants  entered  into  by  persons  selling  lands,  for  securing  the  title  of  such  lands.  Sugd. 
Law  Vend.  409.  Derisley  v.  Custance,  4  T.  R.  75.  Covenants  for  the  title  have  been 
restrained  for  upwards  of  a  century  to  the  acts  of  the  vendor  and  his  ancestors,  and  of  all 
persons  claiming  under  them :  and  although,  where  covenants  are  several  and  of  distinct 
natures,  it  has  been  held,  that  restrictive  words  annexed  to  one  of  the  covenants  shall  not 
control  the  generality  of  the  others,  though  they  all  relate  to  the  same  land,  3  Lev.  47. 
Hughes  v.  Bennett,  Cro.  Car.  495.  S.  C.  T.  Jo.  403.  Crayford  v.  Crayford,  Cro.  Car.  106 ; 
yet,  where  all  the  covenants  have  the  same  object,  and  restrictive  words  are  inserted  in  the 
first  of  them,  they  will  be  construed  as  extending  to  all  the  covenants,  although  they  are 
distinct.  3  Lev.  46.  Thus,  in  the  case  of  Browning  v.  Wright,  2  Bos.  &  P.  13.  where  a 
vendor,  who  claimed  an  estate  in  fee  by  purchase,  sold  the  estate,  and  covenanted  that,  not- 
withstanding any  act  done  by  him  to  the  contrary,  he  was  seised  in  fee,  "  and  that  he  had 
good  right,  &c."  to  convey  to  the  vendee,  and  his  heirs  and  assigns,  in  manner  aforesaid ; 
and  the  vendee  was  evicted  by  a  person  claiming  under  a  title  paramount  to  that  of  the 
vendor ;  though  it  was  contended  on  the  part  of  the  plaintiff,  in  an  action  of  covenant 
brought  by  the  vendee  against  the  representatives  of  the  vendor,  that  the  words  "  good 
right,"  &c.  extended  to  all  persons  whatever,  and,  consequently,  that  the  vendee  was 
entitled  to  recover  his  purchase  money ;  yet  the  court  held  that  these  words  were  either  a 
part  of  the  preceding  special  covenants,  or,  if  not,  that  they  were  qualified  by  all  the  other 
special  covenants,  which  restrained  the  covenants  to  the  acts  of  the  vendor  and  his  heirs, 
and  those  claiming  under  him.  Et  vid.  3  Bos.  &  P.  574.  Peles  v.  Jerries,  Dyer,  240. 
Cro.  Jac.  615.  pi.  5.  BroughUm  v.  Conway,  Dyer,  240.  Mo.  58.  cited  8  East,  89.  But 
where  releasors  covenanted  that,  "for  and  notwithstanding  any  act,  &c.  by  them,  or  any  or 
either  of  them  done  to  the  ctntrary,"  they  had  good  title  to  convey  certain  lands  in  fee ; 
and  also  that  they  or  some  or  one  of  them,  "for  and  notwithstanding  any  such  matter  or 
thing  as  aforesaid,"  had  good  right,  &c.  to  grant ;  and  likewise  that  the  releasee  should 
**  peaceably  and  quietly  enter,  hold,  and  enjoy  the  premises  granted,  without  the  lawful  let 
or  disturbance  of  the  releasors  or  their  heirs  or  assigns,  or  for  or  by  any  other  person  or 
persons  whatsoever ;"  and  that  the  releasee  should  be  kept  harmless  and  indemnified  by  the 
releasors  and  their  heirs  against  all  other  titles,  charges,  &c.  "  save  and  except  the  chief 
vent'9  issuing  and  payable  out  of  the  premises  to  the  lord  of  the  fee.  The  court  held,  that 
the  generality  of  the  covenant  for  quiet  enjoyment  against  the  releasors  and  their  heirs,  and 
any  other  person  or  persons  whatsoever,  was  not  restrained  by  the  qualified  covenants  for 
good  title  and  right  to  convey  for  and  notwithstanding  any  act  done  by  the  releasors  to  the 
contrary.  Howell  v.  Bicharaa,  11  East,  633.  And  where  the  first  covenant  is  general,  a 
subsequent  limited  covenant  will  not  restrain  the  generality  of  the  preceding  covenant, 
unless  an  express  intention  to  do  so  appear,  or  the  covenants  be  inconsistent.  Thus,  if  I 
covenant  that  I  have  a  lawful  right  to  grant,  and  that  you  shall  enjoy,  notwithstanding  any 
claiming  under  me ;  these  are  two  several  covenants,  and  the  first  is  general,  and  not  quali- 
fied by  the  second ;  the  one  covenant  goes  to  the  title,  and  the  other  to  the  possession. 
Iforman  v.  Foster,  1  Mod.  101.  Et  vid.  Gainsford  v.  Griffith,  1  Saiind.  58.  1  Sid.  328. 
9  Bos.  &  P.  23 — 25.  So,  where  the  assignor  of  certain  shares  in  a  patent  right  covenanted 
that  he  had  good  right,  &c.  to  convey  the  shares,  and  that  he  had  not  by  any  means,  directly 
or  indirectly,  forfeited  any  right  or  authority  he  ever  had  over  the  same ;  it  was  held,  that 
the  generality  of  the  former  words  of  the  covenant  was  not  restrained  by  the  latter.    Hesse 
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v.  Stevenson,  3  Bos.  &  P.  565.  And  Lord  Alvanley  observed,  that  the  omission  of  the  usual 
words  "  for  and  notwithstanding  any  act  by  him  done  to  the  contrary,"  was  almost  of  itself 
decisive.  And  that  the  court  ought  not  to  indulge  parties  in  leaving  out  words  which  are 
ordinarily  introduced,  and  by  which  the  real  meaning  of  the  parties  might  be  plainly  intro- 
duced. Ibid.  Et  vid.  Barton  v.  Fitzgerald,  5  East,  530.  And  as,  on  the  one  hand,  a  subse- 
quent limited  covenant  does  not  restrain  a  preceding  general  covenant,  so,  on  the  other  hand,  a 
preceding  general  covenant  will  not  enlarge  a  subsequent  limited  covenant,  TrenehardY.  Bos- 
kins,  Winch.  91.  1  Sid.  328.  2  B.  &  P.  19.  It  should,  however,  be  observed,  that  although 
general  covenants  will  not  be  cut  down,  unless  the  intention  of  the  parties  clearly  appears. 
Cooke  v.  Fowndes,  1  Lev.  40.  1  Keb.  95.  Proctor  v.  Johnson,  Yelv.  175.  Cro.  Eire.  809. 
Cro.  Jac.  233  ;  yet  if  general  covenants'  are  entered  into  contrary  to  the  intention  of  the 
parties,  equity  will  afford  relief.  Coldcott  v.  Hill,  1  Ch.  Chanc.  15.  Fielder  v.  Studly, 
Finch.  90.  2  Bos.  &  P.  26.  3  Bos.  &  P.  575.  Sugd.  Law  Vend.  420—427.  The  prin- 
ciple of  the  doctrine,  that,  where  the  vendor  has  himself  purchased  the  estate,  the  covenants 
shall  be  restrained  to  his  own  acts  (2  Bos.  &  P.  22.  3  Pow.  Conv.  206.  210.),  is  thus 
stated  by  Mr.  Fearne :— Regularly  a  vendor  who  purchases  lands  himself,  with  proper 
covenants  from  those  who  convey  to  him,  cannot  reasonably  be  required  to  covenant  further 
than  against  himself,  and  those  claiming  under  him.  This  is  a  practice  founded  in  reason, 
where  the  vendee  obtains  the  full  benefit  of  all  the  covenants  in  the  conveyance  to  the 
vendor,  to  the  same  extent  as  his  vendor  had  them,  by  obtaining  the  possession  of  the  deeds 
containing  those  covenants.  When  the  vendor  has  parted  with  his  means  of  claim  or 
remedy  against  his  grantor  for  breach  of  his  covenants,  and  transferred  them  to  the  pur- 
chaser, by  delivery  of  the  deeds,  and'  such  vendee  comes  into  the  vendor's  place,  in  that 
respect,  by  the  acquisition  of  such  deeds,  it  would  be  unreasonable  that  the  vendor  should 
make  himself  liable  for  any  such  breach.  He,  by  departing  with  the  means  of  remedy  or 
compensation,  must  be  understood  to  have  discharged  himself  from,  and  the  vendee  by 
accepting  those  means,  to  have  taken  upon  himself  the  peril  or  risk  of  such  breach,  and 
the  duty  of  enforcing  its  remedy  or  compensation.  Fearne's  Post  Works,  110.  Mr. 
Fearne,  however,  thought,  that  where  the  vendor  retains  the  title  deeds,  he  is  bound  tto 
enter  into  covenants  extending  to  the  acts  of  the  persons  against  whose  acts  he  is  indemni- 
fied by  the  deeds  in  his  possession,  see  The  Lord  Buckhursfs  ease,  1  Co.  1 ;  but  he  also 
thought  these  covenants  should  be  qualified  by  the  insertion  of  a  covenant  on  the  part  of 
the  purchaser,  that  in  case  any  claim  should  be  made  under  the  vendor's  covenants  against 
the  acts  of  the  former  owner,  and  he  (the  vendor  should  produce  the  deeds,  in  order  to 
enable  the  purchaser  to  avail  himself  of  the  covenants  contained  in  them,  then  no  advan- 
tage should  be  taken  of  the  vendor's  covenants.  This  however  is  a  distinction  never  at- 
tended to  in  practice :  if  a  vendor  is  entitled  to  retain  the  title  deeds  on  account  of  their  re- 
lating to  a  larger  estate  than  the  one  sold  or  otherwise,  he  enters  into  the  usual  covenant 
for  the  production  of  them,  but  never  enters  into  more  extensive  covenants  for  the  title  on 
account  of  his  retaining  the  deeds.  Sugd.  Law  Vend.  329.  Where  a  vendor  does  not 
claim  by  purchase  in  the  vulgar  and  confined  acceptation  of  that  word  (2  Bl.  Com.  241); 
that  is,  by  way  of  bargain  and  sale  for  money,  or  some  oth<9r  valuable  consideration,  a  pur- 
chaser is  entitled  to  require  covenants  from  such  vendor,  extending  to  the  acts  of  the  last 
purchaser.  For  instance,  if  I  sell  an  estate  which  was  devised  to  me,  and  the  devisor's 
father  purchased  the  estate,  the  covenants  for  title  are  extended  to  the  acts  of  the  father. 
See  3  Pow.  Conv.  206.  210.  And  a  person  claiming  under  a  voluntary  conveyance,  is  con- 
sidered in  the  same  light  as  a  devisee.  So  a  person,  whose  estate  is  sold  under  an  order 
of  a  court  of  equity,  or  by  a  trustee  to  whom  he  has  conveyed  it  upon  trust  to  sell,  is  bound 
to  covenant  for  the  title  in  the  same  manner  as  he  must  have  done  if  he  himself  had  sold 
the  estate.  But,  although  the  universal  and  settled  practice  of  conveyancers  is,  to  extend 
covenants  for  the  title  to  the  acts  of  the  last  purchaser,  yet  the  court  of  chancery  appears  to 
hold,  that  a  person  not  claiming  by  purchase  is  only  bound  to  covenant  against  his  own 
acts,  and  those  of  the  person  immediately  preceding  him.  See  3  Atk.  267.  3  Ves.  jun.  236. 
Though  the  rule  established  by  practice,  Mr.  Sugden  observes,  is  undoubtedly  the  most 
reasonable,  as  every  purchaser  is  certainly  entitled  to  a  regular  chain  of  covenants  for  the 
title.  Law  Vend.  330.  With  respect  to  the  persons  who  are  held  to  claim  through  the 
vendor,  it  has  been  determined,  that  a  person,  whose  title  was  derived  under  a  deed  of  re- 
vocation and  appointment  of  new  uses,  must  be  considered  as  a  person  claiming  by  or 
through  the  appointor.  Hurd  v.  Fletcher,  Dougl.  43.  And  where  a  vendor  covenanted  for 
quiet  enjoyment,  quietly  and  clearly  acquitted  of  and  from  all  grants,  rents,  rent-charges, 
&c.  whatsoever,  it  was  held  to  extend  to  an  annual  quit-rent,  payable  to  the  lord  of  the  ma- 
nor, and  incident  to  the  tenure  of  the  lands  sold,  although  there  was  no  arrear  of  the  rent 
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due.  Hammond  v.  Hill,  Com,  180.  And  a  covenant  for  quiet  enjoyment  against  any  inter- 
ruption of,  from,  or  by,  the  vendor  or  his  heirs,  or  any  person  whomsoever,  legally  or 
equitably  claiming,  or  to  claim  any  estate,  &c.  in  the  premises,  by,  from,  under,  or  in  trust 
for  him,  or  them,  or  by,  through,  or  with  his  or  their  acts,  means,  default,  privity,  consent, 
or  procurement,  was  adjudged  to  extend  to  an  arrear  of  quit-rent  due  at  the  time  of  the  con- 
veyance, although  it  was  not  shown  that  the  rent  accrued  during  the  time  the  vendor  held 
the  estate.  Howes  v.  Brushfield,  3  East,  491.  Where  the  vendor  retains  the  title  deeds, 
the  purchaser  will  be  entitled  to  a  covenant  for  the  production  of  them :  which,  being  a  real 
covenant,  will  run  with  the  land,  and  descend  to  all  future  purchasers.  Fearn.  Id.  114. 
But  if  the  deed,  containing  such  covenant,  be  not  delivered  to  a  future  purchaser,  he  will 
be  entitled  to  a  new  covenant  from  his  vendor  for  the  production  of  the  title  deeds.  Napper 
v.  AlUngton,  1  Abr.  Eq.  166.  Where  there  is  a  defect  m  the  title,  the  purchaser  has  a  right 
to  covenants  against  all  persons,  claiming  a  lawful  title  to  the  estate.  And  where  a  pur- 
chaser consents  to  take  a  defective  title,  relying  for  his  security  on  the  vendor's  covenant, 
this  should  be  particularly  mentioned  to  be  the  agreement  of  the  parties :  for  otherwise,  as 
the  defect  was  Known,  it  may  be, contended,  that  the  covenants  for  the  title  should  not  ex- 
tend to  warrant  it  against  such  particular  defect.    4  Cru.  Dig.  87. 

With  respect  to  the  remedies  under  these  covenants,  if  the  purchaser  is  evicted  by  any 
person  claiming  under  the  vendor,  or  any  of  his  ancestors,  he  may  maintain  an  action  at 
law  upon  the  covenant  for  damages.  And,  where  a  defect  is  discovered  in  the  title,  which 
can  be  supplied  by  the  vendor,  the  purchaser  may  file  a  bill  in  equity  for  a  specific  per- 
formance of  the  covenant  for  further  assurance.  And  a  vendor  who  has  sold  a  bad  title 
will,  under  this  covenant,  be  compellable  to  convey  any  title  he  may  have  subsequently  ac- 
quired, though  he  purchased  such  title  for  a  valuable  consideration.  Taylor  v.  Debar,  1  Ch. 
Ca.  274.  2  Ch.  Ca.  212.  Seabourne  v.  Powell,  2  Vern.  211.  So,  if  the  vendor  become 
bankrupt,  the  purchaser  may  call  upon  his  assignees  to  execute  further  assurances,  al- 
though the  vendor  was  only  tenant  in  tail,  and  did  not  suffer  a  recovery.  Pye  v.  Daubuz, 
3  Bro.  C.  C.  595.  But  it  has  been  determined,  that  an  action  of  covenant  does  not  lie  against 
a  devisee  upon  the  statute  of  fraudulent  devises,  3  W.  &  M.  c.  14.  the  remedy  given  by 
that  statute  being  confined  to  cases  where  an  action  of  debt  lies.  Wil*6n  v.  Knubleyy 
7  East,  127.  An  action  for  breach  of  a  covenant  for  title,  will  not  be  barred  by  the  bank- 
ruptcy and  certificate  of  the  covenantor,  although  the  cause  of  action  accrued  before  the 
bankruptcy.  Hammond  v.  Toulmin,  7  T.  R.  612.  Mils  v.  Auriol,  1  H.  Bl.  433.  4  T.  R.  94. 
Where  there  is  any  fraud  or  concealment  practised  by  the  vendor,  the  purchaser  may  bring 
an  action  on  the  case,  in  the  nature  of  an  action  of  deceit.  But,  as  a  judgment  obtained 
after  the  death  of  the  vendor,  in  an  action  of  this  kind,  can  only  charge  his  personal  pro- 
perty as  a  simple  contract  debt,  and  will  not,  except  under  very  particular  circumstances, 
affect  his  real  assets ;  a  bill  in  chancery  will,  in  most  cases,  be  found  a  better  remedy ;  it 
will  lead  to  a  better  discovery  of  the  concealment,  and  the  circumstances  attending  it ;  and 
may,  in  some  cases,  enable  the  court  to  create  a  trust  in  favour  of  the  injured  purchaser.  It 
has  been  observed,  that  the  circumstance  of  a  court  of  equity  requiring  the  vendor,  in  such 
case,  to  be  affected  with  such  fraudulent  concealment,  raises  a  strong  presumption,  that 
without  proof  of  it,  the  purchaser  could  not  have  been  relieved.  1  Fonbl.  Tr.  Eq.  b.  1.  c.  5. 
s.  8.  And  in  the  case  of  Harding  v.  Nelthorpe,  (Nels.  Ch.  Rep.  118.  2  Ab.  Eq.  678,  pi.  1.) 
such  proof  was  required,  and  an  issue  was  directed,  to  ascertain  whether  the  vendor  did  or 
did  not  know  of  the  incumbrance,  which  affected  the  land,  but  to  which  his  covenant  did 
not  extend.  The  court  of  chancery,  however,  will  not  compel  the  performance  of  a  covenant 
for  further  assurance,  unless  the  transaction  be  free  from  all  objection.  Johnson  v.  Nott, 
1  Vern.  271.  If  the  express  covenants  for  the  title  be  not  broken,  the  purchaser's  money 
cannot  be  recovered  back  at  law.  Bret  v.  Holbech,  Doug.  654.  And  a  court  of  equity  pro- 
ceeds, in  cases  of  this  kind,  upon  the  same  principle  as  a  court  of  law :  for,  unless  there  is 
fraud  in  concealing  the  defect  in  the  title,  the  court  will  not  interfere.  See  1  Fonbl.  Tr. 
Eq.  379.  n.  (h).     Urmston  v.  Pate,  in  Ch.  1st  Nov.  1794. 

With  respect  to  the  persons  who  are  bound  to  enter  into  these  covenants,  it  may  be  ob- 
served in  general  that  all  persons,  who  convey  lands  whereof  they  are  seised  to  their  own 
use,  are  bound  to  enter  into  the  usual  covenants  for  the  title  of  the  lands  conveyed.  But 
where  an  estate  is  sold  by  trustees  under  a  will,  and  the  money  is  to  be  applied  in  payment 
of  debts,  &c.  and  the  residue  is  given  over,  a  purchaser  is  not  entitled  to  any  covenants  for 
the  title,  because  no  line  can  well  be  drawn  asr  to  the  quantum  which  would  make  a  person 
liable  to  covenant;  and,  therefore,  if  this  rule  were  not  settled,  a  person  who  only  took  5/. 
might  as  well  be  required  to  covenant,  as  one  who  took  a  large  sum.  Wakeman  v.  Duchess 
of  Rutland,  3  Ves.  jun.  233.  504.  affirmed  in  Dom.  Froc.  8  Bro.  P.  C.  145.  Et  vid.  TJoyd 
v.  Griffith,  3  Atk.  264.    The  same  rule  applies,  whero  an  estate  is  sold  for  similar  purposes 
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under  an  order  of  a  court  of  equity.  3  Yes.  jun.  505,  506.  In  both  these  cases,  therefore, 
the  purchaser  is  only  entitled  to  a  covenant  from  the  vendors,  that  they  have  done  no  act  to 
incumber  the  estate.  But  it  has  always  been,  and  still  is,  the  practice  of  the  profession,  to 
make  all  the  cestuis  que  trust,  whose  shares  are  in  anywise  considerable,  join  in  covenants 
for  the  title,  according  to  their  respective  interests.  Sugd.  Law  Vend.  331.  In  convey- 
ances by  the  crown,  a  purchaser  is  not  entitled  to  any  covenants  for  the  title;  and  where  an 
estate  is  sold  by  assignees  of  a  bankrupt,  the  purchaser  is  only  entitled  to  a  covenant  from 
the  assignees,  that  they  have  done  no  act  to  incumber.  But  the  bankrupt  usually  enters 
into  covenants  for  the  title :  and  he  is  always  made  a  party  to  the  conveyance  of  his  estate, 
to  prevent  the  difficulty  which  the  purchaser  might  otherwise  experience  in  proving  the 
title.    Idem,  333. 

As  to  covenants  in  general,  see  Shep.  Touch,  c.  7.  p.  160.    Com.  Dig.  tit.  Covenant 
Selw.  N.  P.  chap.  13.    That  a  covenant  can  only  be  created  by  deed,  but  it  may  as  well 
be  by  deed-poll,  (the  party  being  named  in  the  deed,  Green  v.  Home,  1  Salk.197.)  as  by 
indenture,  see  1  Roll.  Abr.  517.    Fitz.  N.  B.  145 :  and  where  lands  are  conveyed  by  in- 
denture to  two  persons,  and  one  of  them  does  not  seal  the  deed,  yet  if  he  enters  upon  the 
land,  and  accepts  the  deed  in  other  matters,  he  will  be  bound  by  the  covenants  contained 
in  it.    Ant.  230  b.  p.  230.    That  no  technical  words  are  necessary  to  the  creation  of  a  cove- 
nant, but  that  any  words,  which  show  the  intention  of  the  parties  to  enter  into  a  covenant, 
will  be  sufficient  for  that  purpose,  see  1  Ves.  316.    HolHa  v.  Corr,  2  Mod.  86.    Williamson 
v.  Codrington,  1  Ves.  511.    That  covenants  are  to  be  construed  according  to  the  obvious 
intention  of  the  parties,  as  collected  from  the  whole  context  of  the  instrument,  ex  antecedent 
tibus  et  consequentibus,  and  according  to  the  reasonable  sense  of  the  words,  see  Plowd.  329, 
cited  in  Iggulden  v.  May,  7  East,  241 :  and  if  there  be  any  ambiguity,  then  such  construc- 
tion shall  be  made  as  is  most  strong  against  the  covenantor ;  for  he  might  have  expressed 
himself  more  clearly.    Flint  v.  Brandon,  1  N.  R.  78.    That,  in  respect  pf  ioint  and  several 
covenants,  it  has  been  determined,  that  if  two  lessees  covenant  jointly  and  severally  at  the 
beginning  of  a  lease,  these  words  extend  to  all  their  subsequent  covenants,  notwithstanding 
the  intervention  of  covenants  on  the  part  of  the  lessor,  see  Duke  of  Northumberland  v.  JBr- 
rington,  5  T.  R.  522.    And  where  a  person  covenants  with  two  or  more  persons,  and  with 
each  of  them,  if  each  of  the  covenantees  takes  a  several  interest  or  estate,  the  covenant  is 
several.    But  where  the  interest  is  joint,  the  word  "each"  makes  no  difference,  and  does 
not  constitute  a  separate  covenant.    Slingsby's  case,  1  Co.  119.     Duke  of  Northumberland 
▼.  Errington,  supra.    Anderson  v.  Martindale,  1  East,  497.    And  in  a  late  case  it  was  held, 
that  a  covenant  with  two  and  every  of  them  was  joint,  though  the  two  were  several  parties 
to  the  deed.    Southeote  v.  Hoare,  fiart.  3  Taunt.  89.    For  there  is  a  great  deal  of  difference 
between  covenants  where  the  parties  covenant  jointly  and  separately,  and  where  they  cove- 
nant with  them  and  every  of  them :  in  the  former  case  the  covenantees  clearly  have  separate 
actions.    Per  Lawrence,  J.  Id.  90.    That  covenants  real,  which  are  those  that  have  for 
their  object' something  connected  with  land,  and  are  said  to  run  with  the  land,  as  they  de- 
scend to  the  heir,  and  are  transferred  to  the  purchaser  by  the  conveyance,  bind  all  claiming 
under  the  grantor  or  lessor,  both  his  real  and  personal  representatives,  see  ante,  384  b. 
p.  30&.  1  Rol.  Abr.  521.  Cro.  Car.  503.  505.  Sir  W.  Jones,  406.  Spencer's  case,  5  Co.  17  a. 
Palmer  v.  Edwards,  Doug.  186.    And  a  court  of  equity  will  give  its  assistance  to  an  as- 
signee against  all  persons  claiming  under  the  grantor  of  an  estate,  to  procure  to  him  thebe- 
nefit  pf  the  covenants  contained  in  the  grant,  which  run  with  the  thing  granted.    Holmes  v. 
Buckley,  1  Abr.  Eq.  27.    So,  on  the  other  hand,  where  a  covenant  is  entered  into  by  the 
grantee  or  lessee,  which  relates  to  the  land,  it  will  in  like  manner  run  with  the  land,  and 
charge  the  representatives  or  assignees  of  such  grantee  or  lessee ;  and  the  grantor  or  lessor, 
ot  their  heirs,  may  at  any  time  bring  an  action  on  such  covenant   Gilb.  Law  of  Cov.  c  11. 
Ante,  215  a.  b.  p.  88,  89.    It  is  not,  however,  sufficient  that  a  covenant  is  concerning  the 
land;  but  in  order  to  make  it  run  with  the  land,  there  must  be  a  privity  of  estate  between 
the  covenanting  parties.    Per  Lord  Kenyon,  Webb  v.  Russell,  3  T.  R.  393.    Stokes  v.  Rus- 
scll,  Id.  678.     1  Hen.  Bl.  562.    It  seems,  therefore,  that  if  the,  estate  was,  at  the  time  of 
the  Conveyance,  mortgaged  in  fee,  and  the  purchaser  should  enter  into  a  covenant  respect- 
ing the  land  with  the  vendor,  the  covenant  would  not  bind  the  assignees  of  the  land,  but 
would  be  a  mere  covenant  in  gross ;  for  the  vendor  would,  in  contemplation  of  law,  be  a 
mere  stranger,  and  consequently  there  could  be  no  privity  of  estate  between  him  and  the 
purchaser.    And  even  where  there  is  a  privity  of  estate  at  the  time  of  the  covenant,  yet  if 
a  subsequent  purchaser  do  not  take  the  estate  of  the  original  purchaser  he  will  not  be  bound 
by  the  covenant.     Sugd.  Law  Vend.  410.    This  occurred  in  the  late  case  of  Roach  v.  Wad- 
nam:  where  an  estate  was  conveyed  to  such  uses  as  the  purchaser  should  appoint;  and  in 
default  of  appointment,  to  himself  in  fee,  yielding  and  paying  to  the  vendors,  their  heirs 
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CHAP.  XXXVL*  (332)* 

OF   THE   SEVERAL   KINDS   OP  DEEDS   OR   CONVEYANCES.     AND  PIRST 
OP   A   FEOFFMENT    AND    LIVERY  , OF    SEISIN. 

Feoffment  is  derived  of  the  word  of  art  feodum,  quia  est  do-  ^^n  ^ 
natiofeodi  (a)  ;  for  the  ancient  writers  of  the  law  called  a  feoffment  afeoffinenu 

and  assigns,  a  perpetual  fee-farm  rent,  which  rent  the  purchaser,  for  himself,  his  heirs  and 
assigns,  covenanted  to  pay;  the  estate  was  afterwards  conveyed  to  a  purchaser;  as  it  was 
holden  that  the  purchaser  was  in  under  the  power,  and  not  by  virtue  of  the  first  purchaser's 
estate,  it  was  admitted  on  all  hands,  that  an  action  brought  against  him  by  the  original 
vendor,  for  the  fee-farm  rent,  was  not  maintainable,  for  he  had  not  the  estate  of  the  first 
purchaser,  but  took  as  if  the  original  conveyance  had  been  made  to  himself.  6  East.  289. 
And  where  a  covenant  is  to  do  a  thing  collateral  to  the  land,  it  does  not  run  with  the  land, 
for  it  will  not  enure  to  the  assignee,  though  named.  Mayor  of  Congkton  v.  Pattison,  10  East. 
130.  Collison  v.  Lettsom,  6  Taunt.  229.  It  should  also  be  observed,  that  although  the  as- 
signee be  liable  to  the  covenants  which  run  with  the  land,  yet  that  circumstance  will  not 
discharge  the  assignor,  who  will  still  continue  liable  to  them.  Barnard  v.  GodscaU,  Cro. 
Jac.  309.  Therefore  a  lessee  cannot  plead  to  an  action  of  covenant  for  rent,  an  assignment, 
and  tender  by  the  assignee.  Orgill  v.  Kemshed,  4  Taunt  642.  And  it  has  been  held,  that 
there  is  not  any  distinction  in  this  respect  between  a  voluntary  assignment  by  the  lessee 
and  a  compulsory  assignment  by  virtue  of  the  bankrupt  laws.  Jturiol  v.  Mills,  4T.R.  94. 
But  by  the  late  statute  49  Geo.  3.  c.  121.  s.  19.  it  is  enacted,  that  where  a  bankrupt  is  en- 
titled to  any  lease,  and  the  assignees  shall  accept  the  same  as  part  of  his  estate,  the  bank- 
rupt shall  not  be  liable  to  pay  the  rent  accruing  due  after  such  acceptance  of  the  same,  nor 
be  sued  in  respect  of  any  subsequent  non-performance  of  the  covenants  and  agreements 
therein  contained.  If  the  tenant  be  not  assignee  of  the  whole  term,  he  is  then  in  fact  only 
an  under-tenant,  and  is  not  liable  to  any  action  of  covenant.  Holford  v.  Hatch,  Doug.  182* 
Et  vid.  Derby  {Earl)  v.  Taylor,  1  East.  502.  And  it  has  been  determined  that  the  devisee 
of  an  equitable  estate  is  not  liable  as  assignee.  The  Mayor,  &c,  of  Carlisle  v.  Blamirc, 
8  East  487.    As  to  implied  covenants,  see  ante,  p.  253,  253.  n.  (k). 

The  last  part  of  a  deed  is  the  conclusion,  which  mentions  the  execution  of  the  deed,  and 
the  date  either  expressly,  or  by  reference'  to  some  day  and  year  previously  mentioned.— 

(a)  The  general  nature  of  deeds  having  been  explained,  we  now  come  to  consider  their 
several  species,  together  with  their  respective  incidents  and  qualities.  All  deeds  by  which 
lands  or  tenements  may  be  conveyed,  derive  their  effect,  either  from  the  common  law,  or 
from  the  statute  of  uses.  Of  conveyances  by  the  common  law  some  .may  be  called  original 
or  primary,  which  are  those  by  means  whereof  the  estate  is  originally  created  or  arises : 
others  are  derivative  or  secondary,  whereby  an  estate,  already  created,  is  enlarged,  restrain- 
ed, transferred,  or  extinguished.  Original  conveyances  are,  1.  Feoffments;  2.  Gifts; 
3.  Grants;  4.  Leases;  5.  Exchanges;  6.  Partitions.  Derivative  conveyances  are,  1.  Re- 
leases ;  2.  Confirmations ;  3.  Surrenders ;  4.  Assignments ;  5.  Defeazances.  A  third  class 
which  are  used  not  to  convey,  but  to  charge  lands,  and  to  discharge  them  again,  are, 
1.  Bonds;  2.  Recognizances;  3.  Defeazances  on  Bonds.    4  Cm.  Dig!  100,  101. 

A  feoffment,  which  is  evidently  taken  from  the  breve  testatum  of  the  feudal  law,  originally 
signified  the  grant  of  a  feud  or  fee,  but  by  custom  it  came  afterwards  to  signify  a  grant  of 
a  free  inheritance  to  a  man  and  his  heirs;  respect  being  had  rather  to  the  perpetuity  of  the 
estate  granted,  than  to  the  feudal  tenure.  Mad.  Form.  Dissert.  4.  A  feoffment  can  only 
be  made  of  corporeal  hereditaments  of  which  the  actual  possession  may  be  delivered  to  the 
feoffee:  for  which  reason  corporeal  hereditaments  are  said  to  be  things  that  lie  in  livery, 
Infra,  9  a.  This  mode  of  conveyance,  although  it  might  formerly  have  been  made  by  word 
without  any  writing,  yet  was  usually  made  by  wrjting;  and  it  was  then  called  a  deed,  or 
charter  of  feoffment  Shep.  Touch..  203.  But  the  mere  signing  and  sealing  a  deed  of  feoff- 
ment was  not  sufficient  to  pass  an  estate  of  freehold,  unless  it  was  accompanied  with  a 
formal  delivery  of  the  possession,  which  was  called  livery  of  seisin;  without  which  the  fe- 
offee had  but  an  estate  at  will.    Post,  48  a.   This  livery  of  seisin  is  no  other  than  the  pure 

vol.  II.  36 
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For  the  anti- 
quity of  Fe- 
offinenta,  see 
the  second 
part  of  the 
institutes. 
Marlebridge, 
ca.  9.    8  £.3. 
a*.    18  H.  6. 
14.    39  H.  6. 
39 

(♦)  Genesis 
23. 

(333)* 
(*)  Vid.  sect. 
57.   Britton, 
cap.  31.  44  E. 
3.41.    See 
more  of  Fe- 
offments, 
sect.  60.    See 
of  Factum, 
sect  259. 

*9b. 
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BOOK  II. 


36  a. 


9  a. 

Its  nature 
and  opera- 
tion. 

(a)  Vid.  sea. 
59  dt  66. 


(6)  Mirror, 
cap.  2,  sect. 
15.  &  cap.  6. 
sect.  1. 
Bract,  lib.  2. 
fol.53.366. 
368.  Fleta, 
lib.  3.  cap.  1, 
2.15.    Brit, 
ton,  84. 87.  a. 
&  fol.  63. 101, 
102. 141, 142. 
agreeth  here- 

(334)» 


donatio,  of  the  verb  do  or  dedi,  which  is  the  aptest  word  of  feoff- 
ment (1).  And  that  word  Ephron  used  (*),  when  he  infeoffed 
Abraham,  saying,  I  give  thee  the  field  of  Machpelah  over  against 
Mamre,  and  the  cave  ^therein  I  give  thee,  and  all  the  trees  in  the 
field  and  the  borders  round  about ;  all  which  were  made  sure  unto 
Abraham  for  a  possession,  in  the  presence  of  many  witnesses. 

By  a  feoffment  the  corporeate  fee  is  conveyed,  and  it  properly 
betokeneth  a  conveyance  in  fee,  as  our  author  himself  saith  (*),  in 
his  Chapter  of  Tenant  for  Life.  And  yet  sometimes  improperly  it 
is  called  a  feoffment  when  an  estate  of  freehold  only  doth  pass  : 
done  est  nosme  general  plus  que  n'est  feoffment,  car  done  est 
general  a  touts  choses  moebles  et  nient  moebles,  feoffment  est  Hens 
forsque  del  soyle.  And  note,  there  is  a  difference  inter  cartam  et 
factum;  for  carta  is  *intended  a  charter  which  doth  touch  inherit- 
ance, and  so  is  not  factum,  unless  it  hath  some  other  additions  (2). 

A  deed  of  feoffment  is  properly  called  chart  a  feoffamenti  (3), 
and  yet  if  such  a  deed  be  denied,  the  plea  is  non  est  factum. 

Littleton  (sect  1.)  saith,  "In  all  feoffments  and  grants."  Here 
he  giveth  the  feoffment  the  first  place,  as  the  ancient  and  the  most 
necessary  conveyance,  both  ibr  that  it  is  solemn  and  public,  and 
therefore  best  remembered  and  proved,  (a)  and  also  for  that  it  clear- 
eth  all  disseisins,  abatements,  intrusions,  and  other  wrongful  or 
defeasible  estates,  where  the  entry  of  the  feoffor  is  lawful  (b),  which 
neither  fine,  recovery,  nor  bargain  and  sale  by  deed  indented  and 
inrolled  doth.  And  here  is  implied  a  division  of  fee,  or  inheritance, 
viz.  (b)  into  corporeal,  as  lands  and  tenements  which  lie  in  livery, 
comprehended  in  this  word  feoffment,  and  may  pass  by  livery  by 
deed,  or  without  deed,  which  of  some  is  called  hasreditas  corporata, 
and  incorporeal,  (which  lie  in  grant,  and  cannot  pass  by  livery,  but 
by  deed,  as  advowsons,  commons,  &c.  and  of  some  is  called  hsere- 
ditas  incorporata,  and  by  the  delivery  *of  the  deed,  the  freehold, 
and  inheritance  of  such  inheritance,  as  doth  lie  in  grant,  doth  pass) 
comprehended  in  this  word  Grant      And  the  deed  of  incorporate 


(1)  See  more  as  to  the  word  feoffment,  in 
Mad.  Form.  Angl.  Dissert,  p.  3.  2  Inst. 
110.— [Hargr.  n.  5.  9  a.] 

(2)  See  further  as  to  the  distinction  be- 
tween charters  and  deeds,  and  the  various 
other  names  of  writings  before  and  since  the 


Conquest,  in  Mad.  Form.  Angl.  Dissert 
p.  2.  and  Mad.  Hist.  Exch.  Pref.  Ep.  p.  8. 
— [Hargr.  n.  1.  9  b.] 

(3)  For  the  formal  parts  of  a  deed  of  fe- 
offment, see  ant.  6  a.  (p.  240.)  [Hargr. 
n.  2.  36  a.] 


feudal  investiture,  and  was  adopted  in  England  for  the  same  reason,  namely,  that  the  pro- 
prietor of  each  piece  of  land  should  be  publicly  known,  in  order  that  the  lord  might  be  al- 
ways certain  on  whom  he  was  to  call  for  the  military  services  that  were  due  for  the  land ; 
and:  that  strangers  might  know  against  whom  they  were  to  bring  their  praecipes.  5  Co.  84  b. 
Plowd.  302. .  2  Bl.  Com.  31 1.  With  respect  to  the  operation  of  a  feoffment,  see  infra,  9  a. 
and  the  note  there. — [Ed.~\ 

(b)  And  it  turns  all  other  estates  into  rights,  so  that  a  fine  levied  by  the  feoffor  to  the  fe- 
offee, or  by  the  latter  to  a  stranger,  will  bar  them,  if  not  avoided  within  the  time  prescribed 
by  the  statute.  Watk.  Conv.  95.  2  Bl.  Com.  375.  2  Lev.  52.  See  further  as  to  the  ad- 
vantages of  this  mode  of  conveyance,  infra,  49  a.  and  the  notes  there.— [Ed.J 


Digitized  by  LjOOQIC 


CH.  XXXVI. 


OP  FEOFFMENT  AND  LIVERY. 


267 


LITTLBTOW. 

[Sect.  59. 
48  a.] 
1.  Livery  of 
seisin  neces- 
sary to  a  fe- 
offinent. 


inheritances  doth  equal  the  livery  of  corporate.     And  therefore  with.  pi. 
Littleton  saith,  in  all  feoffments  and  grants,  hwreditas,  alia  corpo-  hSu?71' 
ralis,  alia  incorporalis :  corporate  est,  quae  tangi  potest  et  vide-  Sffiw.'**.  & 
ri  ;  incorporalis,  quae  tangi  non  potest ,  nee  videri.  sect.  i.'  Bni. 

J1ND  it  is  to  be  understood,  that  in  a  lease  for  years,  by  deed 
or  without  deed  (4),  there  needs  no  livery  of  seisin  (c)  to  be  made 
to  the  lessee,  but  he  may  enter  when  he  will  by  force  of  the  same 
lease.  But  of  feoffments  made  in  the  country,  or  gifts  in  tail, 
or  lease  for  term  of  life;  in  such  cases  where  a  freehold shall  pass, 
if  it  be  by  deed  or  ujithout  deed,  it  behoveth  to  have  livery  of 
seisin* 

"  Livery  of  seisin"  (5)  Traditio  or  deliberatio  seisinae,  is  a 
solemnity,  that  the  law  requireth  for  the  passing  of  a  freehold  of 
lands  or  tenements  by  delivery  of  seisin  thereof,  (c)  Intervenire 
debet  solennitas  in  mutatione  liberi  tenementi,  ne  contingat  do- 
nationem  defcerepro  defectu  probationis  (6). 

*And  there  be  two  kinds  of  livery  of  seisin,  viz.  a  livery  in  (d), 
deed,  and  a  livery  in  law.  A  livery  in  deed  is  when  the  feoffor 
taketh  the  ring  of  the  door,  or  turf  or  twig  of  the  land,  and  deliver- 


48  a. 
18E.3.fol.I6. 
41  E.  a  17. 
40  Ass.  10. 
2  Ass.  1.  2E. 
3.4.    43E.3. 
Feoff.  51.    PI. 
Com.  25  a.  k, 
303  b.    Vid. 
sect.  66. 
(Ante/216-) 

(c)  Bracton, 
lib.  2.  c.  15. 

(385)* 
Livery  in 
deed  defined. 

(d)  Bracton, 
lib.  2.  cap.  15. 


(4)  See  ant.  vol.  1.  p.  630.  n.  (6). 

(5)  For  the  origin  and  history  of  the  trans- 
fer of  lands  by  livery  of  seisin,  see  2  Bl. 
Com.  311.  Mad.  Form.  Angl.  Dissert.  9. 
and  Spelro.  Gloss,  and  Da.  Fresn  Gloss. 
voce.  incestUura. — [Hargr.  n.  2.  48  a.] 

(6)  Bnt  since  the  introduction  of  uses  and 
trusts  and  the  statute  of  27  H.  8.  for  trans? 
ferring  the  possession  to  the  use,  the  neces- 
sity of  livery  of  seisin  for  passing;  a  freehold 
in  corporeal  hereditaments  has  been  almost 
wholly  superseded,  and  in  consequence  of  it 
the  conveyance  by  feoffment  is  now  very  lit- 
tle in  use.  Before  the  statute  of  uses  equit- 
able estates  of  freehold  might  be  created 
through  the  medium  of  trusts  without  livery, 
and  by  the  operation  of  the  statute  legal  es- 
tates of  freehold  may  now  be  created  in  the 
same  way.  Those  who  framed  the  statute 
of  uses  evidently  foresaw,  that  it  would  ren- 
der livery  unnecessary  to  the  passing  of  a 
freehold,  and  that  a  freehold  of  such  things 
as  do  not  lie  in  grant  would  become  transfer- 
rable  by  parol  only,  without  any  solemnity 
whatever.  To  prevent  the  inconveniences 
which  might  arise  from  a  mode  of  convey- 
ance so  uncertain  in  the  proof,  and  so  liable 
to  misconstruction  and  abuse,  it  was  enacted 
in  the  same  session  of  parliament,  that  an 
estate  of  freehold  should  not  pass  by  bargain 
and  sale  only,  unless  it  was  by  indenture  in- 


rolled.  See  27  H.  8.  c.  16..  The  objects  of 
this  provision  evidently  were,  first,  to  force 
the  contracting  parties  to  ascertain  the  terms 
of  the  conveyance  by  reducing  it  into  writing ; 
secondly,  to  make  proof  of  it  easy  by  requir- 
ing their  seals  to  it,  and  consequently  the 
presence  of  a  witness ;  and  lastly,  to  prevent 
the  frauds  of  secret  conveyances  by  substi- 
tuting the  more  effectual  notoriety  of  inrol- 
ment  for  the  more  ancient  one  of  livery.  But 
the  latter  part  of  this  provision,  which,  if  it 
had  not  been  evaded,  would  have  introduced 
almost  an  universal  register  of  conveyances 
of  the  freehold  in  the  case  of  corporeal  here- 
ditaments, was  soon  defeated  by  the  inven- 
tion of  the  conveyance  by  lease  and  release, 
which  sprung  from  the  omission  to  extend 
the  statute  to  bargains  and  sales  for  terms  of 
years ;  and  the  other  parts  of  the  statute  were 
necessarily  ineffectual  in  our  courts  of  equity, 
because  these  were  still  left  at  liberty  to 
compel  the  execution  of  trusts  of  the  free- 
hold though  created  without  deed  or  writing. 
The  inconveniences  from  this  insufficiency 
of  the  statute  of  inrolments  are  now  in  some 
measure  prevented  by  the  29  Ch.  2.  c.  3. 
which  provides  against  conveying  any  lands 
or  hereditaments  for  more  than  three  years, 
or  declaring  trusts  of  them,  otherwise  than 
by  writing.  See  post,  111  b. — [Hargr.  n.  3. 
48  a.  (310).] 


(c)  Seisin  is  a  technical  terra,  to  denote  the  completion  of  that  investiture,  by  which  the 
tenant  was  admitted  into  the  tenure,  and  without  which  no  freehold  could  be  constituted  or 
pass.    Per  Lord  Mansfield,  1  Burr.  107— [£</.] 
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* ^aauf1,   ct**  *e same  uPon  ^e  ^n^  to  t*le  *M)^ec  *n  nMne  °^  se^n  °*  ^ 
Sf  fot  8r.     land,  &c  />er  hostium  et  per  haspam  et  annulum  velper  Justtrn 


<*)6Co.26. 
Sharp's  caae. 
Maybe  made 
by  a  S'lemn 
act  and 
word*; 


</)Seeof 
this  more 
aect-ea 
(2RoLAbr. 
7) 


or  by  worda 
without  any 
act. 

4JE.ai7b. 
41  Ass.  p.  10. 
38Aaa.p.2. 

aBE.au. 

^  Am.  p.  12. 

26  Am*. 

27  Ait.  p.  61. 

18  E.  a  16. 
6Co.2& 
Sharp's  caae. 


(PofL37. 
Cro.Jam.  80.) 

(336)» 
43  k  3.  tit. 
Feoff.  51. 
SB  H.  a  Feoff 
Br.  (9  Co. 
136  b. 
1  Leon.  207.) 


BO  £.3.    Rot. 
Pari,  mi  30. 


49  k 
Cannot  be 
without 
wordi. 
Diversity 
herein  a*  to 
the  delivery 
ofadeed. 


A-  seised  of  an  house  in  fee,  and  being  in  the  house,  (c)  saith  to 
B.,  I  demise  to  you  this  house  for  term  of  my  life ;  this  is  a  good 
beginning  to  limit  the  state,  but  here  wanteth  livery  (7).  A  livery 
in  deed  may  be  done  two  manner  of  ways.  By  a  solemn  act  and 
words ;  as  by  delivery  of  the  ring  or  hasp  of  the  door,  or  by  a  branch 
or  twig  of  a  tree,  or  by  a  turf  of  the  land,  and  with  (/)  these  or  the 
like  words,  the  feoffor  and  feoffee  both  holding  the  deed  of  feoffment 
and  the  ring  of  the  door,  hasp,  branch,  twig,  or  turf;  and  the  feoffor 
saying,  Here  I  deliver  you  seisin  and  possession  of  this  house,  in 
the  name  of  all  the  lands  and  tenements  contained  in  this  deed, 
according  to  the  form  and  effect  of  this  deed ;  or  by  words  without 
any  ceremony  or  act  (8) ;  as  the  feoffor  being  at  the  house  door, or 
within  the  house,  Here  I  deliver  you  seisin  and  possession  of  this 
house,  in  the  name  of  seisin  and  possession  of  all  the  lands  and 
tenements  contained  in  this  deed;  et  sic  de  similibus:  or,  Enter 
you  into  this  house  or  land,  and  have  and  enjoy  it  according  to  the 
deed :  or,  Enter  into  the  house  or  land,  and  God  give  you  joy  :  or, 
I  am  content  you  shall  enjoy  this  land  according  to  the  deed ;  or  the 
like.  For  if  words  may  amount  to  a'livery  within  the  view,  much 
more  shall  it  upon  the  land  (9).  But  if  a  man  deliver  the  deed  of 
feoffment  upon  the  land,  this  "amounts  to  no  livery  of  the  land,  for 
it  hath  another  operation  to  take  effect  as  a  deed :  but  if  he  deliver 
the  deed  upon  the  land  in  name  of  seisin  of  all  the  lands  coptained 
in  the  deed,  this  is  a  good  livery :  and  so  are  other  books  intended 
that  treat  hereof,  that  the  deed  was  delivered  in  name  of  seisin  of 
that  land.  Hereby  it  appeareth,  that  the  delivery  of  any  thing 
upon  the  land  in  name  of  seisin  of  that  land,  though  it  be  nothing 
concerning  the  land,  as  a  ring  of  gold,  is  good,  and  so  hath  it  been 
resolved  by  all  the  judges ;  and  so  of  the  like. 

Note,  there  is  a  diversity  between  livery  of  seisin  of  land,  and 
the  delivery  of  a  deed ;  for,  if  a  man  deliver  a  deed  without  saying 
of  any  thing,  it  is  a  good  delivery,  but  to  a  livery  of  seisin  or  land 
words  are  necessary ;  as  taking  in  his  hand  the  deed,  and  the  ring 
of  the  door  (if  it  be  of  an  house)  or  a  turf  or  twig  (if  it  be  of  land) 
and  the  feoffee  laying  his  hand  on  it,  the  feoffor  say  to  the  feoffee, 
Here  I  deliver  to  you  seisin  of  this  house,  or  of  this  land,  in  the 
name  of  all  the  land  contained  in  this  deed,  according  to  the  form 
and  effect  of  the  deed  (as  hath  been  said) :  and  if  it  be  without  deed, 
then  the  words  may  be,  Here  I  deliver  you  seisin  of  this  house  or 
land,  &c.  to  have  and  to  hold  to  you  for  life,  or  to  you  and  the  heirs 


(7)  "9  Rep.  13.  T%oroughgood?s  case." 
Hal.  MSS.— [Hargr.  n.  4.  48  a.] 

(8)  "43  Ass.  10.  18  H.  6.  16.  A.  makes 
charter  of  feoffment  to  uses  to  B.,  and  B. 
being  on  the  land,  A.  says,  lam  content,  you 
shall  have  Ms  house  and  land  acest>din§  to  the 


deed  made  to  you ;  it  is  not  livery,  because  it 
imports  only  assent  and  is  future.  H.  6.  Jac. 
Mound's  case.    Ley  n.  3."    Hal.  MSS. — 

See  Ley  2 [Hargr.  n.  5.  48  a.  (311 ).] 

(9)  But  Cro.  Jam.  80.  and  Ley  8. 
eontra. — [Hargr.  n.  6.  48  a.] 
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of  your  body,  or  to  you  and  your  heirs  Wt  ever,  as  the  case  shall 
require. 

When  the  kinsman  of  Elimelech  gave  unto  Boas  the  parcel  of  ^7,^  ** 
land  that  was  Elimelech's,  he  took  off  his  shoe,  and  gave  it  unto  Boas  Dew.  25.9,10. 
in  the  name  of  seisin  of  the  land  (after  the  manner  in  Israel)  in 
the  presence  and  with  the  testimony  of  many  witnesses.     And  when  Gen.  23.  ver. 
Ephron  infeoffed  Abraham  of  the  field  of  Machpelah,  he  said  to  1L 
him,  Jigrum  trado  /tit,  fyc.    I  deliver  this  field  to  thee  (d).  r337^ 

56  b. 
•Albeit  the  deed  be  delivered  upon  the  ground,  yet  doth  it  not  <6Co.a6. 

amount  to  a  livery  of  seisin  of  the  land  ;  for  it  hath  its  natural  effect  c^ieuuL 

to  make  it  a  deed,     (g)  Donationum  alia  perfecta,  alia  incepta  et  i^feftfk 

non perfecta:  ut  *si  donatio  lectafuerit  et  concessa,  ac  traditio  |a}£  *«*  * 

nondumfuerit  subsecuta.     But  if  the  deed  be  delivered  in  name  »h.'&  Feoc 

of  seisin  of  the  land,  or  if  the  feoffor  saith  to  the  feoffee,  Take  and  &l  &a£<l 

enjoy  this  land  according  to  the  deed;  or,  Enter  into  this  land,  and  4?E?ai7. 

God  give  you  joy ;  these  words  do  amount  to  a  livery  of  seisin.         IS^ca* 

(Ante,  46  a.)' 

AND  if  a  man  will  make  a  feoffment,  by  deed  or  without  deed  L1^£^w> 
(b),  qf  lands  or  tenements  which  he  hath  in  divers  towns  in  one  [Sect  61. 
county,  the  livery  of  seisin  made  in  one  parcel  of  the  tenements  w^0aJ 
in  one  town,  in  the  name  of  all  the  rest,  is  sufficient  for  all  undYiie  in 
other  the  lands  and  tenements  comprehended  within  the  same  i™^1*' 
feoffment  in  all  other  the  towns  in  the  same  county  (10).  But  if  a  {^Jjf $£ 
man  maketh  a  deed  of  feoffment  of  lands  or  tenements  in  divers  whole,  u  sut 
counties,  there  it  behove  th  in  every  county  to  lutve  a  livery  of  »cu  i*r  they 

.«•«;„  f\i\  l»e  'n  several 

(10)  "Vid.  llEliz.  Dy.283.  Cestui  que  own  person.  See  Bro.  Feoffment  to  Uses, 
use  of  three  acres  by  three  several  feoffments  28. — [Hargr.  n.  1.  50  a.  (323).] 
in  one  connty  makes  charter  of  feoffment  of  (11)  "  vid.  Dy.  246.  22  H.  6.  10.  If  a 
all  and  lirery  in  one  of  the  acres,  it  is  pur-  manor  extends  into  two  counties,  livery  *in 
snant  to  the  statute  and  passes  all."  Hal.  that  part  of  the  manor  which  is  in  one  county, 
MSS.— The  statute  meant  is  the  1  R.  3.  c.  1.  doth  not  pass  that  which  is  in  the  other 
which  empowers  cestui  que  use  to  make  effec-  county.  So  it  is  with  respect  to  disseisin." 
tnal  feoffments  and  conveyances  against  his  Hal.  MSS.— But  Mr.  Perkins  holds,  that 
feoffees  in  trust;  and  the  case  cited' was  of  livery  of  parcel  of  such  a  manor  in  one 
feofimfnt  before  the  21  H.  8.  for  transferring  county  will  pass  the  parcel  in  the  other 
uses  into  possession.  It  is  stated,  that  the  county.  Perk.  sect.  227.  However,  he  ad- 
livery  was  made  by  attorney,  and  that  was  mits,  that  if  one  be  disseised  of  two  acres  in 
the  cause  of  the  doubt;  it  being  said,  by  different  counties,  entry  into  the  acre  in  one 
some,  that  the  statute  of  R.  3.  ought  to  be  of  the  counties,  though  made  in  the  name  of 
construed  strictly,  and  to  be  confined  to  con-  both  acres,  will  not  extend  to  the  acre  in  the 
veyances  made  by  the  cestui  que  use  in  his  other  county.    Perk,  sect,  229. — [Hargr.  n.  2. 

60  a.  (324).] 

(d)  Among  the  ancient  Goths  and  Swedes,  contracts  for  the  sale  of  lands  were  made  in 
the  presence  of  witnesses  who  extended  the  cloak  of  the  buyer,  while  the  seller  cast  a  clod 
of  the  land  into  it,  in  order  to  give  possession ;  and  a  staff  or  wand  was  also  delivered  from 
the  vendor  to  the  vendee,  which  passed  through  the  hands  of  the  witnesses.  Stiemhook 
De  jure  Sueon,  1.  2.  c.  4.  In  the  times  of  our  Saxon  ancestors  the  delivery  of  a  turf  was 
a  necessary  solemnity,  to  establish  a  conveyance  of  lands.  Hicke's  Dissert.  Epistolar.  65. 
And,  to  this  day,  the  conveyance  of  our  copyhold  estates  is  usually  made  from  the  seller 
to  the  lord  or  his  steward  by  delivery  of  a  rod  or  verge,  and  then  from  the  lord  to  the  pur- 
chaser by  re-delivery  of  the  same,  in  the  presence  of  a  jury  of  tenants.  2  Bl.  Com.  313. 
The  disuse  of  livery  of  seisin,  and  the  want  of  sufficient  notoriety  thereby  occasioned,  have 
been  frequently  regretted.    See  2  Bl.  Com.  337.    Bac.  Law  Tracts,  154.— [Ed.] 

(k)  That  is,  at  common  law,  before  the  29  Cha.  2.  c.  3.— [Ed.) 
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48  b.  Vide  Sect  1.  in  Bridgwater's  case,  where  a  man  hath  a  mora- 

SaTiteiSde  ^le  est^te  of  inheritance,  for  example  there  put,  in  13  acres:  the 
ofamoveabi©  question  is,  where  livery  shall  be  made.     First,  if  they  be  parcel  of 
Bridg™  e*     a  manor,  they  may  pass  by  the  name  of  the  manor ;  but  if  they  be 
OntMk*5,  in  gross,  then  the  charter  of  feoffment  must  be  of  13  acres  lying  and 
19^338^     being  in  the  meadow  of  80  *acres,  generally,  without  bounding  or 
vwL  sect,  l.    describing  of  the  same  in  certainty ;  and  livery  of  the  seisin  of  any 
13  acres  allotted  to  the  feoffee  for  a  year  secundum  fortnam  carte 
is  a  good  livery  to  pass  the  content  of  1 3  acres  wheresoever  the  same 
lie  in  that  meadow.     In  the  second  case,  where  one  entire  manor 
is  separate  and  divided,  as  is  aforesaid,  there  is  no  question  but  the 
livery  must  be  made  of  that  manor ;  but  in  the  othdr  case,  where 
two  manors  are  separate,  and  divided  alternis  victims,  there  the 
charter  of  feoffment  must  be  made  of  both,  and  livery  in  that  manor 
which  he  is  seised  of  in  any  one  year  secundum  formam  carte, 
and  the  next  year  in  the  other  secundum  formam  cartas:  for  there 
are  two  distinct  manors,  and  several  estates  in  them  (12). 

48  a.  If  divers  parcels  of  land  be  contained  in  a  deed,  and  the  feoffor 

iiSSwnart  delivers  seisin  of  one  parcel  according  to  the  deed,  all  the  parcels  do 
t»7p£™f£u  Pass>  albeit  he  saith  not  (in  name  of  all,  &c)  because  the  deed  con-  ] 
[wis?1  in  ta*Qetn  ^  -^nd  8°y  *f tnere  be  divers  feoffees,  and  he  make  livery 
(Poat,5o'a.)  to  one  according  to  the  deed,  the  land  passeth  to  all  the  feoffee* 
Eo^m.  (13) ;  and  yet  the  plainer  way  is  to  say  (in  the  name  of  the  whole, 
ofe^  or  of  all  the  feoffees)  (14). 

ral  feoflbea. 

238  a.  If  a  deed  be  made  and  dated  in  a  foreign  kingdom,  of  lands 

b!^cyel'«' ln   wfthin  England,  yet  if  livery  and  seisin  be  made,  secundum  for- 
c*»e.  mam  cartas,  the  land  shall  pass,  for  it  passeth  by  the  livery. 

48  a. 
5!rlf.?ajefoip      If  a  man  make  a  charter  in  fee,  and  deliver  seisin  for  life  secun- 

\w}  tno  deed      ,  -  7        .  /••iiiu 

being  in  fee,  dum  formam  cartas,  the  whole  fee-simple  shall  pass,  for  it  shall  be 
gases  t  e  ^^en  mosj.  8tr0ngly  again st  the  feoffor  (p).  Note,  that  these  words 
Aut^m?46,  (secundum  formam  cartas)  are  understood  accordingto  the  quantity 
if"  to  am!9,  anc*  quality  of  the  effectual  estate  'contained  in  the  deed.  If  a  man 
mjAm.  make  a  lease  for  years  by  deed,  and**deli\«r  seisin  according  to  the 
(339)*  form  and  effect  of  the  deed ;  yet  he  hath  but  an  estate  for  years,  and  the 
dUid  h«i ri>  '*verv  '9  vo*d,  as  Littleton  saith.  So,  if  A.  by  deed  give  land  to  B., 
effect,  livery  to  have  and  to  hold  after  the  death  of  A.  to  B.  and  his  heirs,  this  is  a 
SwdMdU0  void  deed,  because  he  cannot  reserve  to  himself  a  particular  estate, 
^•48  b  anc^  cons^ruc^on  must  be  made  upon  the  whole  deed ;  and  if  livery 
(Hott  in*      be  made  according  to  the  form  and  effect  of  the  deed,  the  livery 

(12)  "Vid.  8E.2.  Feoffments  111.  Li-  passes  to  the  others.  Dy.  14.  35."  Hal- 
very  by  the  lord  of  any  part  of  the  manor    MSS.— [Hargr.  n.  7.  48  a.] 

without  going  to  it;  but  contra  if  not  parcel."        (14)  "15E.4. 18.  18E.4. 12.  18H.6.9. 
Hal.  MSS [Hargr.  n.  3.  48.  b  (314).]  23  H.  6.  1.    40  E.  3.  40."    Hal.  MSS— 

(13)  "  But  if  it  be  without  deed  nothing    [Hargr.  n.  8.  48  a.] 

(r)  And  livery  is  not  only  made  for  life,  but  also  according  to  the  form  of  the  deed,  that 
is,  according  to  the  quantity  and  quality  of  the  estate  contained  in  the  deed,  which  neces- 
sarily includes  an  estate  for  life.  Hawk.  Abr.  80.  But  where  the  deed  and  the  words 
used  in  the  livery  are  inconsistent,  nothing  passes  by  the  deed.    Ante,  222  b.  p.  9.— [£&] 
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also  is  void  (a),  because  the  livery  referr^th  to  a  deed  that  hath  no  H^fcu6^ 
effect  in  law,  and  therefore  it  cannot  work  secundum  formam  et  2  Roi.  Abr.  r. 
effectum  cartse  (15).  And  so  it  was  adjudged,  et  sic  de  similibus.  c^*j^3^>' 
(*)  And  it  is  to  be  observed,  that  neither  the  feoffor  being  absent  E1i£^lhe34' 
can  make  livery,  nor  the  feoffee  being  absent  can  take  livery,  but  by  King'eBench 
warrant  of  attorney,  by  deed  (h),  and  not  by  parol,  because  it  con-  &cros2f?or 
cerneth  matter  of  freehold  (16).  S^viilpl 

Com.  385. 
In  the  case  of 

IF  a  man  maketh  a  deed  of  feoffment  to  another,  and  a  J^^he1" 
letter  of  attorney  to  one  to  deliver  to  him  seisin  by  force  of  the  attorney 
*same  deed  ;  yet  if  livery  of  seisin  be  not  executed  in  the  life  of  S*d  £7* 
him  which  made  the  deed,  this  availeth  nothing,  for  that  the  ^s^  ^^ 
other  had  nought  to  have  the  tenements  according  to  the  purport  j^ft^uFu. 
of  the  said  deed,  before  livery  of  seisin  made  ;  and  if  there  be  no  x\\f*j\^ 
livery  of  seisin,  then  after  the  decease  of  him  who  made  the  deed,  <2Roi.  Abr.a 
the  right  of  these  tenements  is  forthwith  in  his  heir,  or  in  some  Is&jmo 

°mer'  [Sect  66. 

51b.] 
"Attorney"  is  an  ancient  English  word,  and  sienifieth  one  that     (340)* 
is  set  in  the  turn,  stead,  or  place  of  another :  and  of  these  some  be 
private  (whereof  our  author  here  speaketh)  and  some  be  public,  as  (900.75." 
attornies  at  law,  whose  warrant  from  his  master  is,  ponit  loco  suo  F- N-  b,  io.) 
talem  attornatum  suum,  which  setteth  in  his  turn  or  place  such  a 
man  to  be  his  attorney. 

"And  a  letter  of  attorney  to  one  to  deliver  to  him  seisin  by      62  a. 
force  of  the  same  deed."    Here  first  it  appeareth,  that  the  authority  m  accL  186, 

(15)  "Charter  of  feoffment  habendum  a  B.R.    Henmngs and  Paucharden.    So,  there 

die  datae,  Ruled,  1.  If  livery  be  made  the  is  a  diversity  between  this  and  a  grant  of  a 

same  day  aeeundum  formam  cartas,  it  is  void,  reversion  habendum  from  a  day  to  come,  for 

2.  If  it  was  after  the  day  by  the  feoffor  him-  attornment  after  the  day  doth  not  aid  the 

self,  it  is  good.    3.  If  there  be  letters  of  pant.    2  Rep.  55.    Buckler* a  case."    Hal. 

attorney  to  deliver  seisin  in  the  deed,  or  it  MSS<— See    Cro.   Jam.   563.    and    153.— 

was  at  the  same  time,  and  it  is  delivered*  [Hargr.  n.  1.  48  b.  (312).] 

after  the  day,  yet  it  is  not  good,  because  (16)  "Adjudged,  that  feoffee  being  ab- 

the  authority  was  given  at  a  time  when  it  sent  cannot  take  livery,  nor  feoffor  being 

was  a  void  charter.    But  4.  If  letter  of  attor-  absent  make  livery,  by  attorney  by  pom. 

ney  be  made  after  the  day,  and  livery  is  T.  1659.    Gregory  and  Badbourne.    But  a 

made  according  to  the  deed  it  is  good.    Hob.  lease  for  years  may  be  delivered  by  attorney 

314.     Greenwood  and   Tiler.     T.  3.   Car.  by  parol,  as  has  been  often  adjudged."    Hal. 

Owen  and  Price.    C.B.H.    3  Jac.  Rot.  216.    MSS [Hargr.  n.  2.  48  b.  (313).] 

(o)  In  these  two  cases  the  livery  of  seisin  is  void,  for  the  first  deed  expressly  gives  a 
chattel  only,  and  the  second  gives  a  freehold  infuturo,  and  consequently  is  void :  and  where 
the  sole  purport  of  the  livery  is  to  make  the  estate  contained  in  the  deed  effectual,  it  shall 
rather  be  void,  than  strained  to  give  a  freehold  in  the  first  case,  or  a  present  estate  in  the 
second,  against  the  manifest  intent  of  the  parties.    Hawk.  Abr.  80. — [2?rf.] 

(h)  A  man  may  either  give  or  receive  livery  by  his  attorney :  for  since  a  contract  is  no* 
more  than  the  consent  of  a  man's  mind  to  a  thing,  where  that  consent  or  concurrence 
appears,  it  were  most  unreasonable  to  oblige  each  person  to  be  present  at  the  execution  of  the 
contract,  since  it  may  as  well  be  performed  by  any  other  person  delegated  for  that  purpose 
by  the  parties.  But  such  delegation  or  authority,  to  give  or  receive  livery,  must  be  by 
deed,  that  it  may  appear  to  the  court,  that  the  attorney  had  a  commission  to  represent  the 
parties  that  are  to  give  or  take  livery,  and  whether  the  authority  was  pursued.  3  Bac 
Abr.  166— [£<*.] 
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to  deliver  seisin  (as  hath  been  said)  must  be  by  deed  (17) :  for 
u}h? ^ik27,  letter  of  attorney  is  as  much  as  a  warrant  of  attorney  by  deed,  for 
Wtomay  bo  ^eras  do  signify  sometimes  a  deed,  as  literse  acquietancix  do 
SSw^fv^    8*8n*fy  a  deed  °f  acquittance,  and  herewith  (A)  agreeth  Britton. 

Br  Fwff'18,      2*  Littleton  here  speaks  generally  to  one,  and  few  persons  are  (i) 

i  menw5o"       disabled  to  be  private  attornies  to  deliver  seisin ;  for  monks,  infants, 

13  e.' a  At-   feme  coverts   (18),  persons  attainted,  outlawed,  excommunicated, 

tomcy73.      villains,  aliens,  &c.  may  be  attornies.     A  feme  may  be  an  attorney 

(341)*    to  deliver  seisin  to  her*  husband,  and  the  husband  to  the  wife,  and 

he  in  the  remainder  to  the  lessee  for  life  (i). 

Must  pursue       3.  It  appeareth  here  that  the  attorney  must  (k)  pursue  his  warrant, 

totheipreas'  otherwise  he  doth  not  deliver  seisin  by  force  of  the  deed,  as  Little- 

ik^iikia^'  ton  speaketh.      Now  his  authority  is  two-fold,  expressed  in  his 

S'^iH^a  warran^  an(*  implied  in  law,  both  which  he  must  pursue.     And 

io'h.7.  iik  first  of  his  express  authority.     A  man  seised  of  Black  Acre  and 

3kao<^.76b.')  White  Acre  makes  a  deed  of  feoffment  of  both,  and  a  letter  of  at- 

41  ira.  10!      torney  to  enter  into  both  Acres,  and  to  deliver  seisin  of  both  of 

Sl^tL)   t^iem  according  to  the  form  and  effect  of  the  deed,  and  he  entereth 

into  Black  Acre  and  delivers  seisin  secundum  formam  cartse,  this 

livery  and  seisin  is  good,  albeit  he  did  not  enter  into  both,  nor  into 

one  in  the  name  of  both ;  for  when  he  delivereth  seisin  of  one  se- 

cundum'formam  cartae,  this  is  tantamount  and  implieth  a  livery  of 

both.   (19)  So,  when  the  feoffment  is  made  to  two  or  more,  and  the  at- 

(17)  "Vid.  1  Ass.  16.  26  Ass.  29.  well  given  to  an  infant,  the  disability  of  in- 
35  Ass.  1.  12  H.  7.  27.  13  H.  7.  14.  fancy  being  stronger  than  that  of  coverture ; 
4  H.  7.  13.  13  £.4.  8."  Hal.  MSS.— •  2.  because  in  the  particular  case  it  did  not 
[Hargr.  n.  1.  52  a.]  appear,  that  the  power  was  intended  to  be 

(18)  In  another  place  Lord  Coke  cites  a  given  during  infancy,  the  power  being  given 
passage  from  the  Mirror,  which  excludes  notwithstanding  coverture,  without  the  least 
both  infants  and  femes  covert  from  being  notice  of  infancy ;  and  3.  because  it  was  a 
attornies.  Post,  128  a.  But  that  is  quite  power  coupled  with  an  interest,  the  infant 
reconcilable  with  the  doctrine  here ;  for  there  having  a  trust  in  equity  for  life,  together 
public  attornies  for  prosecuting  suits  at  law  with  the  trust  of  the  inheritance  subject  to 
are  meant,  whose  office  cannot  be  properly  the  power.—  [Hargr.  n.  2.  52  a.  (3325-] 
executed  without  considerable  knowledge  [See  ant.  vol.  1.  p.  174.  n.  35.] — [Ed.] 
and  discretion :  but  here  Lord  Coke  in  the  (19)  "  Adjudged  accordingly  of  livery  to 
first  part  of  the  sentence  confines  himself  to  one  feoffee.  T.  1651.  B.  R.  Trottnan's  case, 
private  attornies  to  deliver  seisin,  which  is  Vid.  M.  31,  32  Eliz.  C.  B.  TrevUUarCs 
an  act  so  merely  ministerial  that  it  may  be  case.  A.  seised  of  two  acres  makes  lease  of 
done  by  the  most  ignorant.  See  the  case  of  one  acre  to  B.  for  years,  and  afterwards 
Earle  and  Greenough,  in  3  Atk.  695.  and  makes  charter  of  feoffment  of  both  acres  and 
1  Ves.  298.  One  question  in  that  case  was,  letter  of  attorney  to  B.  and  C.  conjunctim  d 
whether  a  power  of  disposing  of  real  estate  divisim  to  make  livery  :  B.  makes  livery  in 
could  be  well  executed  by  an  infant  feme  one  acre  and  C.  in  another,  and  adjudged 
covert  of  the  age  of  nineteen;  and  Lord  good.  Entered  M.  30,  31  Eliz.  Rot.  2908. 
Ch.  Hardwicke  determined  against  the  ex-  Vide  Bendl.  n.  15.  M.  32,  33  Eliz.  1868." 
ecution  of  the  power,  1.  because  he  thought  Hal.  MSS [Hargr.  n.  3.  52  a.  (333).] 

in  general  that  such  a  power  could  not  be 

(i)  But  seisin  can  be  delivered  by  attorney  only  when  the  feoffor  is  wt  juris  ,•  for,  if  the 
feoffor  be  an  infant,  feme  covert,  or  the  like,  livery  should  be  made  in  person ;  for  as  an 
attorney  cannot  be  constituted  but  by  deed  (which  these  persons  are  incapable  of  making, 
Zouch  v.  Parsons,  3  Burr,  1801.),  any  act  done  by  them  in  pursuance  of  such  vacate  autho- 
rity, would  of  course  be  wholly  void,  whilst  the  effect  of  a  livery  made  in  person  will  be 
good  until  avoided  by  entry.    Perk.  sect.  12,     1  Bart  Pree.  conv.  47.  n.  17.— [£d.] 
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torney  is  to  make  livery  of  seisin  to  both,  and  the  attorney  make  j^v310** 
livery  of  seisin  to  one  of  the  feoffees  secundum  formam  et  effectum 
cartae,  this  is  good  to  both  (k),  and  yet  in  that  case  he  that  is  absent 
may  waive  the  livery.    If  lessee  for  life  make  a  deed  of  feoff-   . 
ment  and  *a  letter  of  attorney  to  the  lessor  to  make  livery,  and  the    (342)* 
lessor  maketh  livery  accordingly,  notwithstanding  he  shall  enter 
for  the  forfeiture  (l).     But  if  lessee  for  years  make  a  feoffment  in 
fee  and  a  letter  of  attorney  to  the  lessor  to  make  livery,  and  he 
make  livery  accordingly,  this  livery  shall  bind  the  lessor,  and  shall 
not  be  avoided  by  him :  for  the  lessor  cannot  make  livery  as  attor- 
ney to  the  lessee,  because  he  had  no  freehold  whereof  to  make  livery, 
but  the  freehold  was  in  the  lessor  (20).     If  the  lessor  make  a  deed 
of  feoffment  and  a  letter  of  attorney  to  the  lessee  for  years  to  make 
livery,  and  he  doth  it  accordingly,  this  shall  not  drown  or  extinguish 
his  term,  because  he  did  it  as  a  minister  to  another  (22)  and  in  Tr.7Eii*.  in 
another's  right,  and  is  accounted  in  judgment  of  law  the  act  of  the  §}"** Banw 
other,  and  the  feoffee  claimeth  nothing  by  him  (23).  tMo,177  Cr0* 

If  one  as  procurator  or  attorney  to  another  present  to  his  own  !I  £££•,,. 
benefice,  he  puts  himself  out  of  possession,  because  he  cometh  in  by  c  '*  *  ' 
the  induction  and  institution  of  the  ordinary.     If  the  tenant  devise 
that  the  lord  shall  sell  the  land,  and  dieth,  and  the  lord  selleth  it, 
the  seignory  remains.    But  if  the  lord  or  a  grantee  of  a  rent-charge 
had  been  also  cesty  que  use  'of  the  land,  and  after  the  statute  of  R. 
3.  and  before  the  statute  of  27  H.  8.,  cesty  que  use  had  made  a  fe-  a  Co. ,m. 
offment  in  fee  of  the  land,  albeit  the  land  passeth  from  the  feoffees,   °^ 
and  his  feoffment  is  warranted  by  the  power  given  to  him  by  the 

(20)  "  Yet  vide  if  lessee  for  years  makes  count  of  the  mischief.  13  H.  4.  15.  7  H.  6. 
feoffment  and  livery,  though  lessor  be  on  the  33."  Hal.  MSS.— [Har<rr.  n.  6. 52  a.  (335).I 
land,  it  seems  to  be  a  forfeiture.  Dy.  362,  (23)  "  So  it  is  of  livery  by  the  lord. 
363.  14  H.  7."  Hal.  MSS— Hargr.  n.  4.  H.  4  E.  6.  Mo.  n.  41.  TreviMon's  ease, 
52  a.  (334).]  supra."    Hal.  MSS.— See  note  19.— By  the 

(21)  "Smith's case."  Hal. MSS.— [Hargr.  case  of  livery  by  the  lord,  it  is  meant,  that 
n.  5.  52  a.]  if  tenant  makes  feoffment  of  his  tenancy,  and 

(22)  "  If  A.  brings  praecipe  of  C's  land  the  lord  as  attorney  makes  livery,  it  shall 
against  B.  and  recovers,  and  C.  is  made  not  extinguish  his  seignory.  Mo.  11. — 
sheriff,  and  habere  facias  seisinam  comes  to  [Hargr.  n.  7.  52  a.  (336).] 

him,  he  may  return  the  special  matter  on  ac- 

(k)  So  where  a  deed  of  feoffment  was  made  to  three,  habendum  to  two  for  their  lives, 
remainder  to  the  third  for  his  life,  and  a  letter  of  attorney  was  made  to  give  livery  to  the 
two,  but  the  attorney  made  livery  to  all  three  secundum  formam  carix  ;  and  the  question 
was,  whether  the  livery  so  made  as  if  they  had  all  estates  in  possession,  whereas  in  truth 
one  of  them  had  but  an  estate  in  remainder,  was  good :  the  court  were  all  of  opinion,  that 
the  livery  was  good  to  two  for  their  lives,  remainder  to  the  third  person.  And  the  chief 
justice  said,  that  whatever  the  ancient  opinions  were  about  pursuing  authorities  with  great 
exactness  and  nicety,  yet  this  matter  of  livery  upon  indorsements  of  writing  was  always 
favourably  expounded  of  later  times,  unless  where  it  plainly  appeared  that  the  autho- 
rity was  not  pursued  at  all.  As  if  a  letter  of  attorney  was  made  to  three  jointly  and 
severally,  two  could  not  execute  it,  because  they  were  not  the  parties  delegated ;  they  did 
not  agree  with  the  authority.    Norris  v.  Trists*  2  Mod.  78.  S.  C.  3  Salk.  277.— [#</.] 

(l)  For  the  lessee  had  an  estate  which  might  pass  by  livery,  and  the  lessor  who  was 
not  privy  to  the  deed,  might  presume  that  it  contained  no  greater  estate  than  the  lessee 
could  lawfully  make ;  and  therefore  he  ought  not  to  be  prejudiced  in  respect  of  his  right  of 
entry  for  the  forfeiture.    Hawk.  Abr.  88. — [Ed.] 
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(343)* 

Ifhedoealess 
than  hta  war- 
rant, tt  is  void. 
(Post,  252  b.) 

♦52  b. 

Diversity 
herein  in 
case  of  an 
authority 
coupled  with 
an  interest. 


(1  Rol.  Abr. 
511.) 

tf)Hil.36El. 
Kot.492.  inter 
Stanton  & 
Barnes,  in 
ejectione  fir- 
ms*, In  the 
King's 
Bench. 
(Pom,  265  b. 
1  Sid.  So 
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statute,  yet  the  seignory  or  rent-charge  is  extinct  by  his  feoffment, 
for  that  he  hath  not  a  bare  authority  as  the  attorney  hath  (24)  (m). 

*If  a  man  be  seised  of  Black  Acre  and  White  Acre,  and  a  war- 
rant of  attorney  is  made  to  enter  into  both  and  to  make  livery,  there 
if  the  attorney  enter  into  Black  Acre  only  and  makes  livery  secun- 
dum formam  cartae,  there  the  livery  of  seisin  is  void,  because  he 
doth  less  than  his  *warrant  (25);  for  the  estate  of  the  disseisor  in 
White  Acre  cannot  be  devested  without  an  entry.  But  there  is  a 
diversity  between  an  authority  coupled  with  an  interest,  and  a  bare 
authority  (26).  For  example,  a  custom  within  a  manor  time  out  of 
mind  of  man  used,  was  to  grant  certain  lands  parcel  of  the  said 
manor  in  fee-simple,  and  never  any  grant  was  made  to  any,  and  the 
heirs  of  his  body,  for  life,  or  for  years ;  and  the  lord  of  the  said 
manor  did  grant  to  one  by  copy  for  life,  the  remainder  over  to  an- 
other, and  the  heirs  of  his  body  ;  and  it  was  adjudged  (/),  that  the 
grant  and  remainder*  over  was  good ;  for  the  lord  having  authority 
by. custom,  and  an  interest  withal,  might  grant  any  lesser  estate: 
for  in  this  case,  the  custom  that  enableth  him  to  the  greater,  enableth 
him  to  the  lesser,  Omne  majus  in  se  continet  mintts.  But  he 
that  hath  but  a  bare  authority,  as  he  that  hath  a  warrant  of  attorney, 
must  pursue  his  authority  (as  hath  been  said),  and  if  he  do  less,  it  is 
void  (27)  (n). 


See  supra,  note  23. 

"Vid.llH.4.  3.  If  there  be  feoff- 
ment on  condition  and  letter  of  attorney  to 
make  livery  accordingly,  and  livery  is  made 
absolutely,  it  is  void  and  a  disseisin.  So 
e  converso  12  Ass.  24.  26  Ass.  39.— H. 
38  Eliz.  B.  R.  Poph.  n.  2.  Slanning's 
case.  A.  seised  of  the  manors  of  B.  and  C. 
and  also  of  a  mill  in  possession  of  I.  S.  by 
force  of  a  lease  for  years  makes  charter  of 
feoffment,  with  letter  of  attorney  to  enter 
into  the  said  ■  manors,  and  all  other  the  said 
lands  and  tenements  and  seisin  thereof  to  take, 
and  after  such  possession  and  seisin  taken,  such 
seisin  and  possession  to  deliver,  &c.  according 
to  the  form  and  effect  of  the  deed.  The  attor- 
ney makes  livery  in  the  manors  of  C.  and  B. 
but  not  of  the  mill,  nor  doth  I.  S.  attorn. 
Ruled,  that  the  mill  doth  not  pass,  but  that 
the  livery  of  the  manors  was  well  executed." 
Hal.  MSS.— [Hargr.  n.  9.  52  a  (337).] 

(26)  See  post,  49  b.  ante,  113  a.  vol.  1. 
p.  398,  399.  and  181  b.  vol.  1.  p.  738. 

(27)  "  Vide  these  diversities.    A.  makes 
letter  of  attorney  to  B.  C.  and  D.  conjunctim 


&  divisim  to  make  livery.  If  two  make  li- 
very it  is  void,  because  it  is  neither  conjunc- 
tim not  divisim.  27  H.  8.  6.  But  if  one 
makes-  livery  in  one  parcel,  and  another  in 
another  parcel,  it  is  good.  M.  31,  32  Eliz. 
Trevillian's  case.  But  if  two  make  livery  in 
presence  of  the  third,  he  not  saying  any 
thing,  it  seems  good.  Dy.  63.  But  if  au- 
thority be  to  six  or  any  two  of  them  to  do 
an  act,  there,  if  it  be  done  by  three,  it  is 
good.  5  Rep.  91.  Hoe's  case.  So,  where 
one  devised,  that  his  executors  or  any  one 
of  them  might  sell  his  land,  and  made  three 
executors,  and  one  died,  and  the  other  two 
sold,  it  was  ruled  good ;  for  it  is  not  30  strict 
as  conjunctim  &  divisim.  M.  37,  38  Eliz. 
C.  B.  the  case  of  Townsend  and  Whales. 
But  if  warrant  be  by  sheriff  to  three  bailiffs 
conjunctim  &  divisim,  execution  by  two  is 
good,  because  it  is  the  execution  of  justice. 
M.  44,  45  Eliz.  King  and  Hobbs."  Hal. 
MSS. — See  ante,  52,  note  19,  to  which  part 
this  note  more  properly  belongs.  See  also 
infra,  note  30.— [Hargr.  n.  2.  52  b.  (338).] 


(m)  The  statute  of  1  R.  3.  c.  1,  empowered  cestui  que  use  to  make  effectual  conveyances 
and  feoffments  against  hisf  feoffees  in  trust ;  and  therefore  in  the  case  put  by  Lord  Coke, 
though  the  land  passed  from  the  feoffees,  yet  the  cestui  que  use  acted  not  by  a  bare  authority 
derived  from  them ;  but  his  conveyance  was  made  good  by  the  statute :  and  it  is  a  rule,  that 
wherever  the  feoffor  has  any  interest,  rent,  common,  &c.  in,  to,  or  out  of  the  land,  it  is 
extinguished  by  the  feoffment.    Plowd.  423,  424.    Shep.  Touch.  204.— [Ed.] 

(if)  To  prevent  the  inconvenience  which  would  arise  from  the  death,  illness,  &c.  of  the 
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*A  man  make  a  lease  for  life,  and  after  make  a  charter  of  feoff-  (344)* 
ment,  with  a  letter  of  attorney  to  deliver  seisin,  the  attorney  enters  m£,?Piw 
upon  the  lessee,  this  is  sufficient  to  convey  away  the  reversion ;  for  131/  lnsi/ 
that  (28)  (it  may  be  said  once  for  all)  livery  of  seisin  being  to  per-  tflh.'m.'  i 
feet  the  common  assurance  of  lands,  is  always  expounded  favourably,  filean.  19. 
ut  res  magis  valeat  quara  pereat.  All  this  was  adjudged  and  (rn)  ^pj^j*. 
resolved  by  a  court  of  common  pleas,  and  after  affirmed  by  all  the  3i  ei.  roc 
judges  of  the  kings  bench,  in  a  writ  of  error.  Banc,  inter* 

J     *  &  '  Carter,  pi.  & 

Claypole  & 

Now  the  authority  of  an  attorney,  implied  in  th%  law,  is,  though  ij^ne  fir- 
the  warrant  be  general,  to  deliver  seisin ;  yet  the  attorney  cannot  "if*/1.111 

j  i*  •   •         ^.1  •      .1  •    '       r       1  •  J    .      •     •    A        i    1  1     •      1  briefe  deer- 

deliver  seism  within  the  view,  for  his  warranty  is  intendable  in  law  mr.  hu.  32 

of  an  actual  and  express  livery,  and  not  of  a  livery  in  law,  and  so  The'attorney 

bath  it  been  resolved  (29)  (o).      See  more  hereof  here  next  follow-  SES\gS; 

in <r  the  view. 

uO*  Pasch.3El. 

la  Com. Banc 

"Yet  if  livery  of  seisin  be  not  executed  in  the  life  oj  him  case"  **** 
which  made  the  deed."     Here,  albeit  the  warrant  of  attorney  be  vSSS^SSn9 
indefinite,  without  limitation  of  any  time,  yet  the  law  prescribeth  a  tjj®  fe^Sbror 
time,  as  Littleton  here  saith,  in  the  life  of  him  that  made  the  deed ;  fe^!g*<L- 
but  the  death  not  only  of  the  feoffor,  of  whom  Littleton  speaketh,  but 
of  the  feoffee  also,  is  a  countermand  in  law  of  the  letter  of  attorney, 
and  the  deed  itself  is  become  of  none  effect,  because  in  this  case 
nothing  doth  pass  before  livery  of  seisin  (p).     For  if  the  feoffor 
dieth,  the  land  descends  to  his  *heir,  and  if  the  feoffee  dieth,  livery     (345)* 
cannot  be  made  to  his  heir,,  because  then  he  should  take  by  purchase, 

(28)  "So  such  attorney  may  deliver  seisin    and  Fillers."    Hal.  MSS. — See  post,  48  b. 
with  assent  of  lessee  for  years,  he  being  on    — [Hargr.  n.  3.  52  b.  (339).] 
the  land.     Adjudged  P.  1651.  B.  R.  Wegg        (29)"Dy.233.    Sir  Walter  Doxy's  case." 

Hal.  MSS.— [Hargr.  n.  5.  52  b.] 

attorney  appointed  to  deliver  seisin,  two  persons  are  sometimes  named  for  this  purpose,  in 
whieh  case  they  should  be  appointed  "  joiutly,  and  each  of  them  severally,"  for  otherwise, 
as  every  bare  authority,  not  clothed  with  an  interest,  must  be  strictly  pursued,  livery  made 
by  one  of  them  alone  would  be  void.     1  Bart.  Free.  Conv.  47.  n.  17. — [Ed.] 

(0)  And  an  attorney  cannot  make  a  letter  of  attorney  to  another  to  give  livery.  18  E.  4. 
12  b.    19  H.  8.  10.    2  Rcl.  Abr.  9.    Sheph.  Touch.  218  n.— [Ed.] 

(r)  If  either  of  the  parties  die  before  the  livery  of  seisin  be  made,  the  feoffment  is  void, 
and  no  warrant  of  attorney  to  make  livery  can  be  executed  after  the  death  of  the  feoffor  or 
feoffee,  neither  is  there  any  remedy  in  this  case  to  get  the  assurance  made  perfect  but  in  a 
court  of  equity ;  which  has  in  some  cases  supplied  the  want  of  livery.  Burgh  v.  Francis, 
Finch.  28.  A  court  of  equity  will  presume  livery  of  seisin  to  have  been  made,  though  not 
indorsed  on  the  deed,  where  the  possession  has  gone  according  to  the  feoffment  for  a  great 
length  of  time.  Jackson  v.  Jackson,  Fitzg.  146.  Sel.  Ca.  Ch.  81.  Bakenham  v.  Baktn- 
kam,  1  Ch.  Ca.  240.  And  it  seems,  that,  at  law,  livery  of  seisin  would  be  presumed  after 
tke  expiration  of  twenty  years,  as  possession  for  that  length  of  time  would  bar  a  possessory 
action.  See  Bees,  d.  Chamberlain  v.  Lloyd,  Wightwick,  123.  2  Prest.  Conv.  305.  309. 
Where  a  conveyance,  which  is  defective  for  want  of  livery,  is  aided  in  equity,  it  will  be 
discharged  of  mesne  incumbrances  by  the  party;  as  if  a  mortgage  wants  livery,  and  there- 
upon the  heir  confesses  judgment  to  another,  the  mortgagee  shall  be  released  from  the 
judgments.  Burgh  v.  Burgh,  supra.  '  But  where  there  are  many  feoffees,  there  the  death 
of  one  or  some  of  them  will  not  hinder  the  livery,  but  it  may  be  made  to  the  survivors. 
Infra,  d.  30.  As  to  the  assistance  afforded  by  a  court  of  equity  in  aid  of  a  defective  con- 
veyance, see  Com.  Dig.  Chancery,  (2  T.)  Copyhold,  (P  2.)  Eq.  Ca.  Abr.  Deeds,  (D). 
Via.  Abr.  Faits,  (T.  a.)— [Ed.] 
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Bract. lib.  s.  where  heirs  were  named  by  way  of  limitation  (30).  And  here- 
AmpLK.  with  agreeth  Bracton,  Item  oportet  quod  donationem  sequaiur  rei 
m  &£  £**  traditio,  etiam  in  vitd  donatoris  et  donatorii.  Therefore  a  letter 
uh.7iz±L  °f  attorney  to  deliver  livery  of  seisin  after  the  decease  of  the  feoffor 
is  void  (31). 

Fourthly,  in  all  cases  the  attorney  must  pursue  the  warrant  in 
substance  and  effect  that  he  hath  to  deliver  seisin. 

nhrera&y  Fifthly,  all  thfs  is  to  be  understood  of  sole  persons,  or  of  a  corpo- 

herein  in  the  J!     ,  .   ..  c  ,  i_  •  i_  o 

ca*  of  a  cor-  ration  or  body  consisting  of  one  sole  person,  or  a  bishop,  parson,  &c. 
poratonag-  -g^  ^  b^etli  n0^  jn  a  corporation  aggregate  of  many  persons 
u  H^w.  capable  (32).  And  therefore  if  a  mayor  and  commonalty  make 
a  sii  162.)  a  charter  of  feoffment,  and  a  letter  of  attorney  to  deliver  seisin,  the 
livery  of  seisin  is  good  after  the  decease  of  the  mayor,  because  the 
corporation  never  dieth  (33).  The  like  of  a  dean  and  chapter,  et 
or  aj  to  ail-    sic  de  similibus. 

cense  to 


(346)*  Lastly,  if  the  lessor  by  his  deed  license  the  lessee  for  life  *or 
£r?ia!i  kb.  J***3  (which  is  restrained  by  condition  not  to  alien  without  license) 
Mfch3!]  in  to  a^en>  anc* tne  ^essor  dieth  before  the  lessee  doth  alien,  yet  is  his 
Com.  Banc,  death  no  countermand  of  the  license,  but  that  he  may  alien,  for  the 
2  kNa  offl?de  license  exempteth  the  lessee  out  of  the  penalty  of  the  condition,  and 
su^Pner.  ^  was  executed  on  the  part  of  the  lessor  as  much  as  might  be.  And 
to(3M°fflB.)  *°  was  **  r680^6^  Mich.  3  Jacob,  in  Communi  Banco.  As  if  the 
Leuer  of  at-  king  doth  license  to  alien  in  mortmain,  and  dieth,  the  license  may 
uSJtSSd  be  executed  after  (34)  Gq). 

in  a  deed 
poll; 

deuur?,  the  ^n(*  **  *s  to  ^  ^nown>  ^at  a  deed  of  feoffment  beginning  Orn- 
•itorne^be.  nibus  Christi  fidelibus,  8fc.  or  Sciant  praesentes  et  futuri,  c>c. 
yStj.  a  or  the  like,  a  letter  of  attorney  may  be  contained  in  such  a  deed ; 
ffierrorSdt  f°r  one  continent  may  contain  divers  deeds  to  several  persons  ;  but 
o!r)iincoi  *^**  ^  ^  indenture  between  the  feoffor  on  the  one  part,  and  the 
ginunt  feoffee  on  the  other  part  (*),  there  a  letter  of  attorney  in  such  a 
2RoLAJbr.'&  deed  is  not  good,  unless  the  attorney  be  made  a  party  in  the  deed 
gg)15"*-      indented  (35). 

(20)  "If  A.  and  B.  joint  tenants  in  fee  n.  4.    Pierce  and  Leverage."    Hal.  MSS 

make  charter  of  feoffment  to  0.  and  D.  with  [Hargr.  n.  7.  52  b.  (341).] 

letter  of  attorney  to  deliver  seisin,  and  B.        (32)  "  11  H.  7.  27.    12  H.  8. 12.    5  H.  7. 

or  C.  dies,  it  is  good  as  to  the  survivor.  25.    21  H.  7.   1."    Hal.  MSS. — [Hargr 

M.  32, 33  Eliz.  W.  68."— [Hargr.  n.  6.  52  b.  n.  8.  52  b.] 

(340.)  (33)  J'  But  it  seems,  that  livery  cannot 

(31)  "  Vid.  letter  of  attorney  to  deliver  be  made  till  the  new  mayor  is  made."  Hal. 

seisin  after  the  feoffor's  death  in  40  Ass.  38.  MSS*— [Hargr.  n.  9.  52  b.  (342).] 
Nota,  by  devise  or  by  special  custom  autho-        (34)  ««  Vid.  Plowd.  Com.  457.  contra  in 

ritv  may  be  created  executory  after  the  par-  license  to  the  tenant  to  alien,  ut  videtur." 

ty's  death.    Lease  to  A.  for  life,  remainder  Hal.  MSS. — [Hargr.  n.  10.  52  b.] 
to  B.  for  life.    A.  dies,  videtur,  that  livery         (35)   "Adjudged  contra  between  Dicker 

cannot  be  made  to  B.    P.  31  Eliz.  B.  R.  W.  and  Noland."  Hal.  MSS.— See  also  another 

(q)  That,  under  a  covenant  not  to  alien  without  leave,  if  leave  is  once  granted,  the 
covenant  is  entirely  discharged ;  whether  the  license  to  assign  be  general  (Bumper's  case, 
4  Co.  119),  or  particular,  as  to  one  particular  person  subject  to  the  performance  of  the 
covenants  in  the  original  lease,  see  Brummel  v.  Macpherson,  14  Ves.  173.  Ante,  p.  29, 
30.  n.  (t).— [Ed.]  r 


Digitized  by  LjOOQIC 


CH.  XXXVI.  OP  FEOFFMENT  AND  LIVERY.  277 

A  livery  in  law  is,  when  the  feoffor  saith  to  the  feoffee,  being  in      48  b. 
the  view  of  the  house  or  land,  (I  give  you  yonder  land  to  you  and  difiS!nlaw 
your  heirs,  and  go  enter  into  the  same,  and  take  possession  thereof  S^'n. 
accordingly  (r)),  and  the  feoffee  doth  accordingly  in  the  life  of  the  tfAsSitLao. 
feoffor  enter,  this  is  a  good  feoffment,*  for  signatiopro  tradition*  uu^M'8" 
habetur  (36).     And  herewith  agreeth  Bracton  :  Item  did  poterit  5S?nlf8EBa 
et  assignari,  quando  res  vendita  vel  donata  sit  in  conspectu,  Jp^  %E'f 
quam  venditor  et  donator  dicit  se  tradere:  and  in  another  place  39.MrMoy-" 
he  saith,'  in  seisind  per  affectum  et  per  aspectum.     But  if  either  I'^iV* 
feoffor  or  the  feoffee  die  before  entry  the  livery  is  void  (37).     And  JiVc^iSf 
livery  within  the  view  is  good  where  there  is  no  deed  of  feoffment  H^j)' 
(n)  And  such  a  livery  is  good,  albeit  the  land  lie  in  another  county.  i8  rouble 

by  he  death 

(o)  A  man  maketh  a  charter  of  feoffment  and  delivers  seisin  with-  j>r  feoffee  be- 
in  the  view,  the  feoffee  dares  not  enter  for  fear  of  death,  but  claims  LWery  wih- 
the  same,  this  shall  vest  the  freehold  and  inheritance  in  him,  albeit  l?g^'lew 
by  the  livery  no  estate  passed  to  him,  neither  in  deed  nor  in  law,  so  Jj^1^ 
as  such  a  claim  shall  serve,  as  well  to  vest  a  new  estate  and  right  in  another 
the  feoffees,  as  in  the  common  case  to  revest  an  ancient  estate  and  So9 £ 4. 39. 
right  in  the  disseisee,  &c.  as  shall  be  said  hereafter  more  at  large  in  where  the 
the  Chapter  of  Continual  Claim.     And  so  note  a  livery  in  law  shall  jJS^Merf 
be  perfected  and  executed  by  an  entry  in  law.  c!aim  *•  «>*• 

(o)  38A88.  p. 

IF  a  man  letteth  lands  or  tenements  by  deed  or  without  deed  Littleton. 
(s)  (38),  (for  seeing  that  the  remainders  take  effect  by  livery,  there  [Sect  60. 
needs  no  deed)  (39),  for  term  of  years,  the  remainder  over  to  an-      49a^ 

case  contra  in  Cro.  Eliz.  905.     The  case  [So,  where  there  were  two  joint  tenants 

cited  by  Lord  Hale  is  in  2  Rol.  Abr.  8.  pi.  in  fee,  and  one  of  them  made  livery  within 

12.— [Hargr.  n.  4.  52  b.]  the  view,  viz.  go  enter  and  take  possession; 

[See  also  Sheph.  Touch.  217.  where  it  is  but  before  it  was  executed  she  married  the 

said  that  the  anthority  may  be  either  in  the  feoffee  himself;  it  was  argued  that  this  fe- 

deed  of  feoffment  itself,  whether  it  be  poll  offment  was  void,  because  there  was  no 

or  indented,  and  although  the  attorney  be  not  actual  entry  pursuant  to  the  livery,  and  that 

a  party  to  it,  or  else  by  a  separate  deed,  by  the  subsequent  marriage  the  feoffee  was 

Et  vid.  2  Rol.  Abr.  8,  9.  2  Prest.  Conv.  418.  seised  in  right  of  his  wife,  and  could  not  by 

The  appointment  is  most  usually  made  by  his  entry  work  any  prejudice  to  her  right ; 

the  deed  of  feoffment,  but  the  distinction  but  it  was  adjudged  that  he  might  enter  at 

mentioned  by  Lord  Coke  is  not  attended  to  any  time,  for  he  had  not  only  an  authority 

in  practice.]— [Ed,]  so  to  do,  but  an  interest  passed  by  the  livery 

f 36)  t'Nota  the  case  of  3&  Ass.  2.  A.  in  view,  by  which  act  the  womam  did  all 

makes  feoffment  to  B.  within  the  view,  and  which  was  in  her  power  to  do.    Parsons  v. 

afterwards    marries    her,    and    afterwards  Petit,  3  Salk.  165.] — [Ed.] 

claims  to  the  use  of  the  wife ;    it  is  a  good  (37)    "  1  Rep.  Hector  of  Cheddingtoris 

execution  of  the  livery.    38  E.  3.  11.  Vid.  case.'9.  Hal.  MSS.— [Harg.  n.  5.  48b.] 

42  E.  3.    Feoffments    54.      Livery  good,  (38)  Un  par,  L.  and  M. 

though  the  land  is  not  within  view."  Hal.  (39)  "  12  H.  4.  20."  Hal.  MSS.    [Hargr. 


MSS — [Hargr.  n.  4.  48  b.  (315.)]  n.  8.  49  a.] 

(r)  Livery  within  view,  or  livery  in  law,  seems  to  have  been  made  at  first  only  at  the 
court  barons,  which  were  anciently  held  sub  dio  in  some  open  part  of  the  manor,  from 
whence  a  general  view  might  be  taken  of  the  whole  manor ;  and  the  pares  curiae  could 
easily  distinguish  that  part  of  the  land  which  was  to  be  transferred.  But  this  sort  of 
livery  is  not  perfect  to  pass  the  freehold,  till  an  actual  entry  is  made  by  the  feoffee ;  because 
the  possession  is  not  delivered  to  him,  but  only  a  license  or  power  is  given  to  him  by  the 
feoffor  to  take  possession.    Infra,  48  b.  Pollexf.  47.  Ventr.  186 — [Ed.] 

(s)  See  n.  (e)  supra,  p.  337.— [Ed.] 
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•inaifc^1*  other/0?  Hfei  w  w  tail,  or  in  fee;  in  this  case  it  behoveth,  that 
ryto  pass  a  the  lessor  maketh  livery  of  seisin  to  the  lessee  for  years,  otherwise 
tereiuorel  nothing  passeth  to  them  in  the  remainder,  although  that  the 
[Coke  lessee  enter  into  ^  tenements.  And  if  the  termor  in  this  case 
49  a.]  enterelh  before  any  livery  of  *  seisin  made  to  him,  then  is  the 
®h.6.  lq  u)  freehold,  and  also  the  reversion,  in  the  lessor.  But  if  he  maketh 
4.1a  '  livery  of  seisin  to  the  lessee,  then  is  the  freehold  together  with  the 
onkMMfor  fee  *°  ^em  *n  ^  remainder,  according  to  the  form  of  the  grant 
years,  re-      and  the  will  of  the  lessor  (t). 

mainderfor 
life,  in  tail,  or 

™*l!  m&      "  Maketh  livery  of  seisin  to  the  lessee."    This  livery  is  not  ne- 

toth*  leasee,  cessary  in  this  case  for  the  lessee  himself,  because  he  hath  but  a  term 

**      for  years,  but  it  is  for  the  benefit  of  them  in  the  remainder,  so  as  the 

livery  to  the  lessee  shall  enure  for  the  benefit  of  them  in  the  re- 

•49  b.     mainder  :  for  the  *livery  of  the  possession  could  not  be  made  to 

(Ante,  143a.)  tke  next  jn  rernainc|erj  because  the  possession  belonged  to  the  lessee 

for  years  ;  and  for  that  the  particular  term  and  all  the  remainders 

made  in  law  but  one  estate,  and  take  effect  at  one  time,  therefore 

the  livery  is  to  be  made  to  the  lessee. 

of  tw7£s-°ne  But  if  a  lease  for  years  without  deed  (u)  be  made  to  A.  and  B., 
name^tolh,  ^e  remainder  to  C.  in  fee,  and  livery  is  made  to  A.  in  the  absence 
l(68c?<m!')  °^  ®"  *n  ^e  name  °f  both  5  it  seemeth  the  livery  is  good  to  vest 
secusaato  the  remainder  :  and  there  is  a  diversity  between  two  joint  attornies 
ofuI&$intc  to  receive  livery  for  another,  and  livery  and  seisin  is  made  to  one 
ation**.  0f  them  in  the  name  of  both,  this  is  clearly  void,  because  they  had 
(349)*  but  a  mere  and  bare  authority  (40),  and  they  both  do  in  law  make 
ofIw7feotne  Dut  one  attorney,  unless  the  warrant  be  jointly  and  severally  (41), 
Mtoth™£    but  the  lessee  for  years  hath  an  interest  in  the  land  (w). 

0entee,unle8a 

if  e^  i.  *  Again,  if  A.  is  to  make  a  feoffment  to  B.  and  C,  and  their  heirs, 

liiitia  without  deed,  and  A.  makes  livery  to  B.  in  the  absence  of  C.  in  the 

Si't  wiji  name  of  both,  and  to  their  heirs  ;  this  livery  is  void  to  C,  because 

<fo>  Tempa  a  man  being  absent  cannot  take  a  freehold  by  a  livery,  but  by  his 

(40)  See  further  as  to  the  difference  be-        (41)  See  ant.  52  b.  p.  343.  n.  (26). 
tween  a  naked  authority  and  an  authority        (42)  "  18  E.  4. 12,'*  Hal.  MSS.— [Hargr. 
coupled  with  an  interest,  ant  52  b.  343.  113     n.  3.  49  b.] 
a.  vol.  1.  p.  398,  399.  and  181  b.  vol.  1.  p. 
738.— [Hargr.  n.  1.  49  b.] 

(t)  But,  though,  as  appears  from  this  case,  an  estate  may  be  created  by  feoffment  to 
commence  infuturo,  by  way  of  remainder,  it  has  long  been  an  established  principle,  that  a 
feoffment  cannot  be  made  to  commence  in  futuro ,-  and  therefore  if  a  person  makes  a  feoff- 
ment to  commence  on  a  future  day,  and  delivers  seisin  immediately,  the  livery  will  be  void, 
and  nothing  more  than  an  estate  at  will  passes  to  the  feoffee.  Ante,  217  a.  p.  12 — 14. 
This  doctrine  is  founded  on  two  reasons,  1st.  Because  the  object  and  design  of  the  ceremony 
of  livery  of  seisin  would  fail,  if  it  were  allowed  to  pass  an  estate  to  commence  in  futuro  : 
as  it  would  in  that  case  be  no  evidence  of  the  change  of  possession.  2d.  The  freehold 
would  be  in  abeyance,  which  is  never  allowed  where  it  can,  by  any  means,  be  avoided. 
5  Co.  946.  Cro.  Eliz.  454.  2  Vent.  204.  2  Wils.  166.— [Ed.] 

(u)  See  swpra,  p.  337.  n.  (e).— .[Att] 

(w)  And  the  law  intends  that  there  is  such  a  mutual  trust  between  those  that  take  a 
joint  estate,  that  the  act  of  either  of  them  is  effectual  for  himself  and  the  other,  especially 
where  it  is  not  prejudicial  to  him.    Hawk.  Abr.  84. — [Ed.] 
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attorney  being  lawfully  authorized  to  receive  livery  by  deed  (x),  H,ftF^f„ 
unless  the  feoffment  be  made  by  deed,  and  then  the  livery  to  one  in  ™2b.  lui. 
the  name  of  both  is  good  (43).  la  (P^'afe 

a.)  (Aju«,3Ga. 
9  Co.  137.) 

A  man  makes  a  lease  for  years  to  A.,  the  remainder  to  B.  in  fee,  ^fjJJJJJ1}*^ 
and  makes  livery  to  A.  within  the  view  ;  this  livery  is  void,  for  no  see  for  years, 
man  can  take  by  force  of  a  livery  within  the  view,  but  he  that  ? remLiXr* 
taketh  the  freehold  himself. 

"And  if  the  termor  in  this  case  entereth  before  any  livery  Livery  must 
made,  fyc."    By  the  entry  of  the  lessee  he  is  in  actual  possession,  fore  uieies- 
and  then  the  livery  cannot  be  made  to  him  that  is  in  possession,  for  Be^Mo!TJj 
quod  semel  meum  est,  amplius  meum  esse  non  potest.    But  if  {JJUJ^J11" 
the  lessor  and  lessee  come  upon  the  ground,  of  purpose  for  the  lessor  purpose  of 
to  make,  and  for  the  lessee  to  take  livery,  there  his  entry  vests  no  very.vmg 
actual  possession  in  him  until  livery  be  made  ;  for  (p)  affectio  tua  <£>  Bracton, 
nomen  imponit  operi  tuo  (44).     And  therefore  if  it  be  agreed  be- 
tween the  disseisor  and  disseisee,  that  the  disseisee  shall  release  all 
his  right  to  the  disseisor  upon  the  land,  and  accordingly  the  dissei- 
see entereth  into  the  land,  and  delivereth  the  release  to  the  disseisor 
upon  the  land,  this  is  a  good  release  ;  and  the  entry  of  the  disseisee, 
*  being  for  this  purpose,  did  not  avoid  the  disseisin,  for  his  intent  in 
this  case  did  guide  his  entry  to  a  special  purpose.     And  so  was  it 
resolved  (q)  by  Sir  James  Dyer,  and  the  whole  court  of  common  (q)  p.weii*. 
pleas,  Pasch.  18  Eliz.  upon  evidence  which  I  myself  heard  and  ob-  bSmcP?. 
served.    But  if  disseisor  enfeoff  the  disseisee  and  others,  there  al-  S?  £jh-ibrci 
beitthe  disseise^*  came  to  take  livery,  yet  when  livery  is  made,  the  JJ;  %j£l\ 
disseisee  is  remitted  to  the  whole  in  judgment  of  law,  as  shall  be  p-^  j|H.i 
said  more  at  large  in  the  Chapter  of  Remitter  in  his  proper  place,     don.  (45) 

A  man  makes  a  lease  for  years,  and  after  makes  a  deed  of  feoff-      48  b. 
ment  and  delivers  seisin,  the  lessee  being  in  possession  and  not  as-  ^n^ie?1" 
senting  to  the  feoffment,  this  livery  is  void  ;  for  albeit  the  feoffor  •ee'foryeM* 
hath  the  freehold  and  inheritance  in  him,  yet  that  is  not  sufficient  aesSonwt 
(y),  for  a  livery  must  be  given  of  the  possession  also  (46);  but  if  h^Sf^Sd; 

i43)  "Dy.  14. 35.  16  H.  6. 9. 22  H.  6. 1."  remainder  to  C.  in  tail,  remainder  to  D.  in 

I.  MSS.— [Hargr.  n.  4.  49  b.]  fee;  D.  by  deed  infeoffs  A.  and  one  E.  and 

(44)  "  Nota,  if  the  lease  for  years  with  makes  livery ;  it  was  ruled  to  be  void,  be- 
the  remainder  over  be  by  deed,  the  deed  cause  there  was  not  any  surrender,  and  A- 
ought  not  to  be  delivered  till  livery  made;  was  in  possession  and  could  not  take  by  live- 
for  otherwise  the  livery  is  bad.  H.  2  Eliz.  ry.  Edes  and  Knotsford.  A  tenant  for  years, 
Helyar's  cast.  Vide  Bendl.  n.  130."  Hal.  remainder  to  the  king  for  years,  remainder 
MSS.— See  N.  Ben.  85.  and  S.  C.  Mo.  14.  to  B.  in  fee;  B.  enters  and  ousts  A.  and 
1.  And.  8. — [Hargr.  n.  5.  49  b.  (322).]  makes  livery ;   it  is  good,  notwithstanding 

(45)  «•  9  H.  7. 1.  41  E.  3. 17."  Hal.  MSS.  the  mesne  remainder  for  years  to  the  king; 
—[Hargr.  n.  6.  49  b.]  but  it  would  have  been  otherwise,  if  the 

(46)  "P.  40  Eliz.  B.  R.  A.  tenant  for  king's  remainder  had  been  for  life."  Hal. 
years;  the  reversion  is  granted  to  B.  for  life,  MSS. — [Hargr.  n.  7.  48  b.  (317).] 

(x)  Except  where  a  man  takes  a  freehold  by  way  of  remainder,  by  livery  made  to 
another,  in  his  absence,  as  in  the  above  case  of  a  lease  for  years  with  remainder  in  fee. 
Supra,  49  a — [Ed.] 

(r)  As  livery  of  seisin  is  the  delivery  of  the  actual  possession ;  no  person  can  give 
livery  of  seisin  who  has  not  at  the  moment  the  actual  possession.    And  therefore  where  a 
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ciRoi.Ahr.4-)  the  lessee  be  absent,  and  hath  neither  wife  nor  servants  (though  he 
Sfc.  n!"       hath  cattle)  upon  the  ground,  the  livery  of  seisin  shall  be  good. 

•ecus  if  there 
be  no  person 

n5J?s.pre~        H  a  man  ke  ^^d  °f  2in  bouse,  and  of  divers  several  closes  in  one 

200.31,32^  county  in  fee,  and  makes  a  lease  thereof  for  years,  and  afterwards 

cmoT™    B  maketh  a  feoffment  in  fee  of  the  same,  and  makes  livery  of  seisin 

in  the  closes  (the  lessee  or  his  wife  or  servants  then  being  in  the 

house)  the  livery  is  void  for  the  whole :  for  the  lessee  cannot  be 

upon  every  parcel  of  the  land  to  him  demised,  for  the  preservation 

or  continuance  of  his  possession  therein.     And  therefore  his  being 

f351}*     *n  tne  house,  or  upon  any  part  of  the  land  to  him  demised,  is  suffi- 

Feoffment     cient  to  preserve  and  continue  his  possession  in  the  whole  from  being 

S2rae%of  ousted  or  dispossessed  (47). 

take  possufr- 

make  livery,  *(/•)  If  a  man  be  disseised,  and  make  a  deed  of  feoffment  and  a 
in|outofpoaI  letter  of  attorney  to  enter  and  take  possession,  and  after  to  make 
Sn'  *  livery  secundum  forman  cartas,  this  is  a  good  feoffment,  albeit  he 
llix^Rot.^0.  washout  of  possession  at  the  time  of  the  charter  made  (48),  for  the 
in  com.  Ban*  authority  given  by  the  letter  of  attorney  is  executory,  and  nothing 
Browne1*  passed  by  the  delivery  of  the  deed  till  livery  of  seisin  was  made. 
Sm^bl  And  in  ancient  letters  of  attorney  power  is  given  to  others  to  take 
Dwr  ?3?llz"   possession  for  the  feoffor. 

($Co.26.) 

lease  for  a  But  if  a  man  be  disseised,  and  make  a  writing  of  a  Jease  for  years, 
Tenw  being  and  deliver  the  deed,  and  after  deliver  it  upon  the  ground,  the 
Sonlfihe*8"  second  delivery  is  void,  for  the  first  delivery  made  it  a  deed,  and 
fiSiddWery  *°r  ^at  ^°  lease  for  years  must  take  effect  by  the  delivery  of  the 
3  Co.  35.  inter  deed,  therefore  the  deed  delivered  when  he  was  out  of  possession 
Braggef8  was  void.  But  so  it  is  not  of  a  charter  of  feoffment,  for  that  takes 
$  Co.*  alb")  effect  by  the  livery  and  seisin.     But  if  the  lessor  had  delivered  it  as 

(47)  "  But  nota,  if  lessee  consents,  livery  of  the  same  lessor ;  or  if  there  be  lessee  of 

is  good,  though  he  be  upon  the  land.     Tr.  White  Acre  and  Black  Acre  by  one  demise, 

40  Eliz.  Shephard  and  Gray.     A.  makes  and  he  makes  lease  for  years  of  Black  Acre, 

lease  for  years,  and  afterwards  makes  char-  and  lessor  enters  on  Black  Acrt  and  makes 

ter  of  feoffment  with  letter  of  attorney  to  livery,  though  A.  be  on  White  Acre,  it  is 

enter  and  take  possession  and  seisin  for  him,  good,  2  Rep.  Bettisworth'scasc."  Hal.  MSS. 

and  such  seisin  and  possession  to  deliver;  — [Hargr.  n.  8.  48  b.  (318).] 

the  attorney  makes  livery  with  the  consent  (48)   "  H.  22  Car.  B.  R.  Hindis  case. 

of  the  lessee,  he  being  in  the  land ;   and  it  M.  4  Jac.  B.  R.  Spark  and  Darcy.  37  Eliz. 

was  ruled  good.  P.  1651.  Wegg  and  Fillers.  Brown's  case.    Charter  of  feoffment  of  lands 

Lessee  for  years,  consents,  that  feoffor  shall  in  the  hands  of  the  king  with  letter  of  attor- 

make  livery,  and  afterwards  goes  out  of  the  ney  to  make  livery,  and  afterwards  the  fe- 

country,  leaving  servants  on  the  land ;   the  offor  sues  ouster  maim,  and   the  attorney 

feoffor  enters  and  makes  livery ;  it  was  ruled  makes  livery ;  it  is  good.  25  Eliz.  Feoffment 

good.    But  it  was  ruled,  that  if  lessee  be  on  condition  which  is  broken ;  feoffor  makes 

absent,  livery  by  lessor  by  consent  of  servants  charter  of  feoffment  and  letter  of  attorney  to 

iB  void,  they  being  upon  the  land.     T.  7  Jac.  deliver  seisin,  the  attorney  enters  and  makes 

C.  B.  n.  45.  D.  D.  Blackleach  and  Small  livery;  it  is  good.    Dick's  case"  Hal.  MSS. 

But  if  A.  be  lessee  of  White  Acre  by  one  —[Hargr.  n.  6.  48  b.  (316).] 
demise  and  of  Black  Acre  by  another  demise 

person  makes  a  feoffment  of  lands  which  are  let  on  lease,  he  must  obtain  the  assent  of  the 
lessee  to  the  livery.  And  in  cases  of  this  kind  the  practice  formerly  was,  for  the  lessee  to 
give  up  the  possession  for  a  moment  to  the  lessor,  to  enable  him  to  give  livery.  Btttis- 
worth's  case,  2  Co.  31  b.  4  Cm.  Dig.  103 [Ea\] 
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an  escrow,  to  be  delivered  as  his  deed  upon  the  ground,  this  had  unless  'i*« 

l___  _^«j  °  delivered  as 

been  gOOd.  an  escrow. 


Note  a  great  diversity,  when  a  man  hath  two  ways  to  pass  lands, 
and  both  of  the  ways  be  by  the  common  law,  and  he  intendeth  to 
pass  them  by  one  of  the  ways,  yet  ut  res  magis  valeat  it  shall  pass 
by  the  other.  But  where  a  man  may  pass  lands  either  by  the  com- 
mon law,  or  by  raising  of  an  use,  and  settling  it  by  the  statute,  there 
in  many  cases  it  is  otherwise  (49).  For  example,  if  a  man  be  seised 
of  two  acres  in  *fee,  and  letteth  one  of  them  for  years,  and  intend- 
ing to  pass  them  both  by  feoffment,  maketh  a  charter  of  feoffment, 
and  maketh  livery  in  the  ac#e  in  possession,  in  name  of  both,  only 
the  acre  in  possession  passeth  by  the  livery ;  yet  if  the  lessee  attorn, 
the  reversion  of  that  acre  shall  pass  by  the  deed  and  attornment,  for 
he  is  in  by  the  common  law,  and  in  the  per  in  both,  and  so  in  the 
like.  But  otherwise  it  is,  if  the  father  make  a  charter  of  feoffment 
to  his  son,  and  a  letter  of  attorney  to  make  livery,  and  no  livery  is 
made,  yet  no  use  shall  rise  to  the  son,  because  he  should  be  in  by 
the  statute  in  another  degree,  viz.  in  the  post,  and  the  intention  of 
the  parties  work  much  both  in  the  raising  and  direction  of  uses  (z) 


49  a. 

Diversity  be- 
tweed  the 
cases  where 
a  man  has 
two  ways  to 
pass  lands 
by  the  com-  - 
mon  law ; 
and  where  hs 
has  two  ways, 
the  one  at 
common  law 
and  the  other 
by  the  statute 
of  uses. 
7E.  4.20  a. 
per  louts  les 
Just.  11 H.  4. 
72.    PI.  Com. 
152.  10E.4.3. 
(Mo.  99.) 
(352)* 

2  Co.  36, 36. 
Sir  R.  Hey- 
ward's  case. 
(I  Sid.  25,26. 
ffi.    2  Co.  91 

3  Leo.  371.) 


(49)  "  Where  land  shall  pass 'by  one  way 
or  the  other  at  common  law.  Termor  for  years 
makes  charter  of  feoffment  by  the  word  dedi, 
with  letter  of  attorney  in  the  same  deed  to 
deliver  seisin,  and  afterwards  livery  is  made, 
yet  it  is  a  forfeiture,  and  the  term  shall  not 
be  said  to  pass  first  by  the  delivery  of  the 
deed,  as  it  seems.  Dy.  362. — Grant  to  a 
tenant  at  will  shall  enure  as  a  confirmation. 

Dy.  269 29  Eliz.  B.  R.  Leonard's  case. 

If  A.  makes  lease  for  years  to  B.  and  after- 
wards makes  a  charter  of  feoffment  to  B. 
being  in  possession  with  the  words  dedi  et 
concessit  with  letter  of  attorney  to  deliver 
seisin ;  before  livery,  he  may  use  the  deed 
as  a  confirmation  in  fee,  and  after  livery  as 
a  feoffment.  And  there  it  was  also  agreed, 
that  if  by  indenture  in  consideration  of  money, 
A.  bargains  and  sells  to  B.  with  letter  of 
attorney,  and  the  deed  is  inrolled,  it  is  a 
good  bargain  and  sale. — 17  Eliz.  Lessee  for 
life  and  he  in  remainder  in  fee  make  charter 
of  feoffment,  and  letter  of  attorney  to  make 
livery,  which  is  made  accordingly,  it  is  good, 
and  the  remainder  shall  not  be  said  to  pass 
by  delivery  of  the  deed.  Where  one  shall 
have  election  to  take  by  statute  or  common  law. 
Vid.  Dy.  302.  Grant  of  reversion  to  a  bro- 
ther averred  to  be  pro  fratemo  amore. — 
2  Rep.  Sir  R.  Heyward's  case.  Demisi  or 
concessi  taken  either  as  lease  or  bargain  and 
sale.    7  Rep.  Bedell's  case.    Grant  to  a  son. 


T.  15  Car.'B.  R.  entered  H.  II  Car.  Rot. 
459.  Father  gives  and  grants  to  his  son  and 
his  heirs,  habendum  after  the  death  of  the 
father ;  and  no  consideration  of  blood  or  mar- 
riage is  mentioned  in  the  deed :  an  estate 
shall  not  arise  by  way  of  use.  Nota  videtur, 
that  there  was  a  letter  of  attorney  in  the  deed. 
P.  1657.  Jackson's  case.  A.  by  indenture  for 
love  and  affection  grants  to  B.  a  rent  in  esse, 
habendum  to  B.  for  life,  remainder  to  the  use 
of  C.  in  tail,  remainder  to  the  use  of  A.'s 
right  heirs,  and  attornment  was  made,  but 
not  till  after  the  death  of  A. ;  and  it  being 
found  that  B.  was  cousin,  it  was  ruled,  that 
an  estate  should  arise  by  way  of  use  without 
attornment — Where  one  may  elect  one  way 
or  the  other  by  statute.  Vid.  7  Rep.  BedelTs 
case.  If  father  in  •consideration  of  money 
bargains  and  Bells  to  his  son,  there  ouffht  to 
be  an  inrollment  But  if  A.  for  natural  love 
to  his  son,  and  also  for  money  grants  to  the 
son,  the  land  shall  pass  without  inrollment, 
because  the  consideration  of  love  is  express- 
ed. M.  1649.  Wats  and  Dicks,  B.  R." 
Hal.  MSS.— See  further  as  to  electing  in 
what  way  an  estate  shall  pass,  Yelv.  124. 
the  case  of  Crossing  and  Scudamore,  1  Ventr. 
137.  and  1  Mod.  175.  and  Barker  and  Keat, 
in  2  Mod.  249.  See  also  Vin.  Abr.  Uses, 
B.  a.  and  the  observation  in  Hawk.  Abr.  of 
Co.  Litt  83.—[Hargr.  n.  1.  49  a.  (319).] 


(z)  In  the  former  case,  the  acre,  which,  not  being  in  the  feoffor's  possession  could  not 

pass  by  the  feoffment,  yet  passed  by  way  of  grant  of  a  reversion  and  attornment,  because 

that  mode  of  conveyance  is  by  common  law  as  well  as  the  other.    But  where  a  person 

intends  to  pass  land  by  conveyance  at  common  law,  and  it  cannot  pass  that  way,  the  law 

VOL.  II.  38 
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(353)*     So  *if  cesty  que  use  and  his  feoffees  had  joined  in  a  feoffment  after 
inafrf*'1'   the  statute  of  l  R-  3->  &c-  it;  had  been  the  feoffment  of  the  feoffees, 
and  the  confirmation  of  cesty  que  use}  for  the  statute  at  the  common 
law  shall  be  preferred. 

2.  mat  So  to  conclude  this  point ;  of  freehold  and  inheritances,  some  be 
puMb/feSr.  corporeal,  as  houses,  &c.  lands,  &c.  these  are  to  pass  by  livery  of 
nwnt and       seisin,  by  deed  or  without  deed ;  some  be  incorporeal,  as  advowsons, 

rents,  commons,  estovers,  &c.  these  cannot  pass  without  deed,  but 
without  any  livery  (50).  And  the  law  hath  provided  the  deed  in 
place  or  stead  of  a  livery.  And  so  it  is  if  a  man  make  a  lease,  and  by 
deed  grant  the  reversion  in  fee,  here  the  freehold  with  attornment 
of  the  lessee  (a  1)  by  the  deed  doth  pass,  which  is  in  lieu  of  the 
livery.  See  Bracton,  lib.  2.  cap  18.  Et  est  traditio  de  re  corpo- 
rali  de  persond  in  personam  de  manu,  6/c.  gratuita  translatio 
et  nihil  aliud  est  traditio  in  uno  sensu9  nisi  in  possessionem  in- 
ductio,  de  re  corporali;  et  ideo  dicitur,  qudd  res  incorporates  non 
patiuntur  traditionem  sicut  ipsum  jus  quod  rei  sive  corpori 
inhseret,  et  quia  non  possunt  res  incorporates  possideri  sed  quasi, 
ideo  traditionem  non  patiuntur. 

48  b.  (s)  A  man  may  have  an  inheritance  in  an  upper  chamber,  though 

48  95E^7^  tne  l°wer  buildings  and  soil  be  in  another,  and,  seeing  it  is  an  in- 
3H.6-  "  '  •'  heritance  corporeal,  it  shall  pass  by  livery.   ' 

HH.4.32.' 

UEf^^      This  ancient  manner  of  conveyance*  by  feoffment  and  livery  of 

3.  Advanta-  seisin,  doth  for  many  respects  exceed  all  other  conveyances.  For, 
mod^ofcon-  as  hath  been  said  (51),  if  the  feoffor  be  out  of  possession,  neither 
▼eyanee.       fine?  rec0very,  indenture  of  bargain  and  sale  inrolled,  nor  other  con- 

(354)*  yeyance,  doth  avoid  an  estate  by  *  wrong,  and  reduce  clearly  the 
ISckUr'a  estate  of  the  feoffee,  and  make  a  perfect  tenant  of  the  freehold,  but 
ewe.  only  livery  of  seisin  upon  the  land  (b  1):  the  other  conveyances 

(50)  See  ante,  9  a.  p.  333, 333.  post,  47  a.        (51)  AnU  9  a.  p.  332,  333. 
ante,  48  a.  p.  334.  121  b.  vol.  1.  p.«07.  and 
169  a.  vol.  1.  p.  706.— [Hargr.  n.  2.  49  a.] 

will  not  raise  an  estate  by  way  of  use  by  force  of  the  statute :  thus,  in  the  case  now  ander 
consideration,  the  law  will  not  raise  an  use  to  the  son,  by  construing  the  charter  as  a 
covenant  to  stand  seised  to  the  use  of  the  son  in  consideration  of  natural  affection  ;  for  the 
father  expressly  designed  that  it  should  enure  by  way  of  feoffment,  by  force  of  which 
conveyance,  the  law  would  adjudge  the  son  to  be  in  the  land  by  the  father,  which  is  called 
in  the  per,  whereas  by  the  other  he  is  rather  esteemed  to  come  after  him,  than  by  him,  which 
is  called  in  the  post  ,•  and  also,  if  it  should  enure  by  way  of  covenant  to  stand  seised,  it 
would  pass  the  whole  estate  immediately,  and  consequently  the  livery  of  seisin  could  take 
no  effect.  But  later  authorities  are  contrary  to  Lord  Coke,  as  to  this  point,  because  the 
principal  intent  of  the  deed  is  to  pass  an  estate  to  the  son,  and  it  shall  not  be  frustrated  by 
adhering  too  strictly  to  the  form  of  the  conveyance,  if  by  any  construction  it  can  be  made 
effectual.  3  Lev.  9,  10. 213. 371.  Yet  it  has  been  resolved  that  a  covenant  to  levy  a  fine, 
which  shall  be  to  such  and  such  uses,  does  not  amount  to  a  covenant  to  stand  seised,  be- 
cause then  the  party  could  not  levy  the  fine,  3  Lev.  126, 306 ;  but  in  this  case  the  words  of 
the  deed  do  not  purport  the  grant  of  an  estate  passing  immediately,  as  they  do  in  the  case 
in  the  text     Hawk.  Abr.  83.— [£rf.] 

(a  1)  The  necessity  of  attornment,  to  give  effect  to  a  grant  of  a  reversion,  &c.  is  taken 
away  by  stat.  4  &  5  Ann.  c.  16.    See  the  next  Chapter. — [Ed.] 

(b1)  And  it  not  only  passes  the  present  estate  of  the  feoffor,  but  bars  him  of  all  present 
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being  made  off  from  the  ground  do  sometimes  more  hurt  than  good,  1  h.  7.  as. 
when  the  feoffor  is  out  of  possession  (52).     And  yet  in  some  cases  aniVie. 
a  freehold  shall  pass  by  the  common  law  without  livery  of  seisin;  lizl'jt  1. 
as  if  a  house  oh  land  belongs  to  an  office,  by  the  grant  of  the  office  gJJSJJ888- 
by  deed,  the  house  or  land  passeth  as  belonging  thereunto.     So,  if  a  Hunun^iei'f 
house  or  chamber  belong  to  a  corody,  by  the  grant  of  a  corody,  the  3E?3.(conm. 
house  or  chamber  passeth.     A  freehold  may  by  custom  be  surren-  j&'vid. Set 
dered  without  livery,  as  ^hereafter  shall  be  said  (54) :  and  so  of  as-  7S«5cv# 
signment  of  dower  ad  ostium  ecclesim,  or  otherwise,  and  by  ex-     ^      ^ 

(52)  «  For  this  see  2  Rep.  56.    Buckler's  MSS 5  Co.  84.    In  Peryman's  case  the 

ease.    Fine  by  disseisee  extinguishes  his  jury  found,  that  in  the  manor  of  Portchester 

right,  and  shall  enure  to  the  disseisor.     But  there  was  a  custom,  according  to  which  all 

see  this  denied  M.  13  Car.  B.  R.  Crook,  alienations  of  lands  within  that  manor  by 

n.   7.     Fitzherberfs  case.'"     Hal.   MSS.—  writing,  feoffment,  or  last  will  were  void,  un- 

See  Cro.  Cha.  483.  and  S.  C.  W.  Jo.  397.  less  presented  to  be  a  good  custom.    In  the 

In  this  last  book  it  is  said,  that  the  judges  same  case  mention  is  made,  that  by  the  cus- 

did  not  deliver  any  opinion  on  the  point,  torn  of  Lidford  Castle,  in  Devonshire,  a  free- 

Se$  further  W<  Jo.  317.  Cro.  Cha.  305.  and  holder  of  inheritance  cannot  pass  his  freehold 

Gouldsb.  162. — [Hargr.  n.  4.  49  a.  (320).]  except  by  surrender  into  the  tord*s  hands.  As 

[That  the  right  of  entry  of  a  disseisee  is  ex-  to  this  latter  kind  of  custom,  in  consequence 

tinguished  by  his  fine  to  a  stranger,  whereof  of  which  the  estates  subject  to  it  have  heen 

the  disseisor  shall  tak£  advantage,  see  ace.  called  customary  freeholds,  see  post,  59  b. 

1  Prest.  Conv.  209.]— \Ed.]  and  Blackst.  Law  Tracts,  8vo.  edit.  vol.  1. 

(53)  "Rot  74."     Hal.  MSS.— [Hargr.  p.  144 — [Hargr.  n.  6.  49  a.  (321.]   ' 

n.  5.  49  a.]  [Et  vid.  ante,  vol.  1.  p.  658.  n.  (e).]— 

(54)  "  Vid.  5  Rep.  Pert/man's  case:9  Hal.     [Ed.] 

and  future  right  to  the  estate  which  is  so  conveyed ;  so  that  if  a  roan  has  several  estates, 
all  of  them  pass  by  his  feoffment:  and  if  he  has  any  interest,  rent,  common,  or  the  like,  in, 
or  oat  of  the  land,  it  is  extinguished  and  gone  by  the  feoffment.  Perk.  Sect.  210.  1  Co. 
121.  6  Co.  70.  Plowd.  423,  424.  It  bars  the  feoffor  of  all  collateral  benefits  touching 
the  land,  as  conditions,  powers  of  revocation,  writs  of  error,  and  the  like :  therefore,  if  a 
man  creates  an  estate  of  his  land  upon  condition,  and  afterwards  makes  a  feoffment  of  the 
land  ;  by  this  he  is  barred  for  ever  of  taking  advantage  of  the  condition.  It  also  destroys 
contingent  uses,  and  giv^s  away  inclusively  a  future  use,  seignory,  or  right  of  action;  for 
both  the  feoffment  and  livery  of  seisin  are  much  favoured  in  law,  and  are  construed  most 
strongly  against  the  feoffor,  and  in  advantage  of  the  feoffee.  Shep.  Touch.  204.  But  the 
most  singular  and  powerful  effect  of  the  feoffment  is,  that  it  operates  on  the  possession, 
without  any  regard  to  the  estate  or  interest  of  the  feoffor ;  so  that  to  make  a  feoffment  good 
and  valid,  nothing  is  wanting  but  possession,  1  Burr.  60.  2  Prest.  Conv.  237 ;  and  where 
the  #  feoffor  had  possession,  though  it  be  eyer  so  bare  and  naked,  yet  a  freehold  or  fee- 
simple  passes  by  it,  by  reason  of  the  livery.  1  Burr.  92.  Post,  330  b.  366  b.  377  a.  The 
principle  upon  which  this  doctrine  is  founded  will  be  considered  in  a  subsequent  chapter. 
See  post,  Chap.  47.  of  Disseisin,  and  the  notes  there;  and  see  the  case  of  Taylor  v.  //orvfr, 
1  Burr.  60.  As  a  feoffmiftit  operates  by  transmutation  of  possession,  it  will  vest  the 
inheritance  in  the  feoffee  and  his  heirs,  if  so  limited,  although  no  consideration  be  paid,  see 
Anders.  37,  pi.  95 ;  but  without  a  consideration  it  would  be  void  against  creditors.  1  Bart. 
Prec.  Convey.  40.  n.  (4).  A  feoffment  by  a  tenant  in  taH  in  possession,  creates  a  discon- 
tinuance of  the  estate-tail,  by  transferring  to  the  feoffee  not  only  the  possession,  hut  also 
the  right  of  possession,  so  as  to  take  away  the  right  of  entry  of  the  issue  in  tail,  and  of  the 
remainder-man  or  reversioner,  and  drive  them  to  a  real  action.  Post,  327  b.  And  if  made 
by  a  particular  tenant,  it  creates  a  forfeiture  of  his  estate.  Ant.  251  a.  p.  206.  Lastly,  a 
feoffment  may  be  used  not  only  for  conveying  an  estate  of  freehold  in  coTporeal  property, 
but  also  for  the  various  purposes  of  barring  intails,  destroying  contingent  remainders, 
powers,  conditions,  &c.  4  Bart.  Elem.  par.  1.  c.  3.  But  this  mode  of  conveyance,  which 
was  attended  with  many  inconveniences  countervailing  its  adavantages,  is  now  but  little 
in  practice ;  it  having  been  almost  entirely  superseded  by  the  conveyance  by  lease  and 
release.  See  2  Prest.  Conv.  218.  With  respect  to  what  persons  may  convey  by  feoffment, 
see  ante,  42  b.  p.  219.  200  b.  vol.  I.  p.  788,  789— [Ed.] 
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change  a  freehold  may  pass  without  livery,  as  hereafter  shall  be 
said. 

6  a.  4  (t)  A  man  seised  of  land  in  fee  has  divers  charters,  deeds,  and 
&feff£Kt  evidences,  and  maketh  a  feoffment  in  fee,  either  without  warranty, 
warnu«y,the  0r  with  warranty  only  against  him  and  his  heirs,  the  purchaser  shall 
Smkiedtoiu  have  all  the  charters,  deeds,  and  evidences,  as  incident  to  the  lands 
widcS?foi.  1  et  ratione  terrae, to  the  end  he  may  the  better  defend  the  land  him- 
afckSurelS  self>  having  no  warranty  to  recover  in  value;  for  the  evidences  are, 
«*•  ^|-3-  as  it  were,  the  sinews  of  the  land,  and  the  feoffor  not  being  bound 
i7a.'  19  h.' 6.  to  warranty  hath  no  use  of  them.  But  if  the  feoffor  be  bound  to 
fa*'  wr  J  warranty,  so  that  he  is  bound  to  render  in  value,  then  is  the  defence 
?M5186H47.  of  the  title  at  his  peril;  and  therefore  the  feoffee  in  that  case  shall 
<$Rd  Ate*"  ^ave  n0  deeds  that  comprehend  warranty,  whereof  the  feoffor  may 
3D   *    r'    take  advantage  (c  1).     Also,  he  shall  have  such  charter,  as  may 

06CU8  a0  tO  Alll_Tll_ 

deedsYeu^    serve  him  to  deraign  the  warranty  paramount.     Also,  he  shall  nave 
IS!  if  thereof-  all  deeds  and  evidences,  which  are  material  for  the  maintenance  of 
towbar£myd  the  title  of  the  land ;  but  other  evidences  which  concern  the  posses- 
sion, and  not  the  title  of  the  land,  the  feoffee  shall  have  them  (55). 


(356)»  CHAP.  XXXVIL* 

SAME    SUBJECT. 

9  b. 
Definition  of  OP   GRANT   AND   ATTORNMENT. 

a  grant. 
3  Co.  63.  In 

ienc»M.01"       Grant,  concession  is  properly  of  things  incorporeal,  which  (as 
kr  °eco*Ti  na^  Deen  8a^)  cann°t  Pass  without  deed . 

b.) 

Lib  3?fom      Grant,  concession  is  in  the  .common  law  a  conveyance  of  a  thing 
in  Lincoln     that  lies  in  grant  and  not  in  livery,  which  cannot  pass  without  deed; 

(55)  See  Cro.  Eliz.  347.    Cro.  Cha.  442.  tioth  not  transfer  the  deeds.    But  this  doc- 

Noy.  145.    In  all  of  these  books  it  is  said,  trine  seems  questionable. — [Hargrove,  n.  4. 

that  in  the  case  of  conveyances  to  uses  the  6  a.  (25).] 

possession  of  deeds  appertains  to  the  feoffee  [See  Hooper  v.  Ram&boitom,  6  Taunt.  14.  in 

or  covenantee,  and  not  to  cestui  que  use ,-  and  which  case  the-court  observed,  that  the  per- 

the  reason  given  is,  that  it  was  so  at  com-  son  who  is  entitled  to  land  has  a  right  to 

mon  law;  and  the  statute  of  uses,  though  it  the  title  deeds  of  that  land.] — [Ed.] 
transfers  the  legal  estate  to  cestui  que  use, 

(c  1)  Aoc.  Hooper  v.  Ramsbottom,  6  Taunt.  14.  And  therefore  where  a  vendor  warrants 
his  title,  which  in  deeds  of  feoffment  he  usually  does,  it  is  proper  to  insert  an  express  grant 
of  the  title  deeds.  1  Bart.  Prec.  Con  v.  43.  n.  11.  Idem,  45.  n.  16.  For  the  learning  res- 
pecting deeds  and  the  right  to  them,  see  BuckkursVs  case,  1  Co.  1.  Field  v.  Yea,  2  T.  R. 
708*  2  Prest.  Conv.  466.  and  the  above  case  of  Hooper  v.  Ramsbottom,  in  which  it  was 
determined,  that  if  the  vendor  of  a  leasehold  estate  delivers  the  conveyance  as  an  escrow, 
to. take  effect  on  payment  of  the  residue  of  the  purchase-money,  the  property  in  the  title 
deeds  of  the  estate  is  so  vested  in  the  vendee,  that  the  vendor  obtaining  possession  of  them, 
and  pawning  them,  confers  on  the  pawnee  no  right  to  detain  them  after  tender  of  the  residue 
of  the  purchase-money. — \EdJ\ 


Digitized  by  LjOOQIC 


CH.  XXXVII.       OP  GRANT  AND  ATTORNMENT.  285 

as  advowsons,  services,  rents,  commons,  reversions,  and  such  like,  college 
Of  this  sufficient  hath  been  said  in  the  First  Chapter  of  the  First   **' 
Book  (a). 

It  is  to  be  observed,  to  what  kind  of  inheritances  being  granted,     390  a. 
an  attornment  is  requisite.     And  in  this  chapter  Littleton  speaketh  i^SSSylo 
of  five.     First  of  a  seignory,  rent  service,  &c.     Secondly,  of  a  rent  ^afT^heru- 
charge.     Thirdly,  of  a  rent  seek.     And  *hereafter  in  this  chapter  ances. 
of  two  more,  viz.  of  a  reversion  and  remainder  of  lands  ;  for  the  o  r^i.  Abr. 
tenant  shall  never  need  to  attorn,  but  where  there  is  tenure,  atten-  ^/S» 
dance,  remainder,  or  payment  of  a  rent  out  of  land. 

And  therefore  if  an  annuity,  common  of  pasture,  common  of  esto-  JHj£  ^ 
vers,  or  the  like,  be  granted  for  life  or  years,  &c.  the  reversion  may  36  am.  pi." a. 
be  granted  without  any  attornment ;  and  albeit  sometimes  in  some  Attornment 
of  these  cases,  or  the  like,  an  attornment  be  pleaded,  yet  it  is  sur-  §Jq  ®* (Po8l, 
plusage,  and  more  than  needeth,  because  in  none  of  them  there  is 
any  tenure,  attendance,  remainder,  or  payment  out  of  land. 

Attornment,  is  an  agreement  of  the  tenant  to  the  grant  of  the     309  a. 
seignory,  or  of  a  rent,  or  of  the  donee  in  tail,  or  tenant  for  life  pr  J^SSS^ 
years,  to  a  grant  of  a  reversion  or  remainder  made  to  another.     It  is  j^t^Bru- 
an  ancient  word  of  art,  and  in  the  common  law  signifieth  a  torning  t^2*fV7iOBb* 
or  attorning  from  one  to  another.     We  use  alsa  attornamentum  Fiet^iib'a. 
as  a  Latin  word,  and  attomare  to  attorn.     And  so  Bracton  useth  it  SS*  m^1' 
(a) :  Item  videndum  est,  si  dominus  attornare  possit  alicui  ho-  ^^Eiaon. 
magium  et  servitium  tenentis  sui  contra  voluntatem  ipsius  te-  !S»-2-fiSdSb- 
nentis,  et  viaetur  quod  non.  ubi  supra. 

And  the  reason  why  an  attornment  is  requisite,  is  yielded  in  old  Bracton,  itb. 
books  to  be :    Si  dominus  attornare  possit  servitium  tenentis  Britton.  ubi 
contra  voluntatem  tenentis,  tale  sequeretur  inconveniens,  quod  supra* 
possit  eum  Subjugare  capitali  inimico  suo,  et  per  quod  teneretur 

(a)  A  grant  is  a  conveyance  appropriated  to  the  transfer  of  things  not  in  possession,  as 
reversions  and  remainders,  and  other  incorporeal  hereditaments,  as  rents,  advowsons,  &c. 
of  which  no  livery  can  be  had.  Hence  the  expression  that  advowsons,  rents,  commons, 
&c.  lie  in  grant.  It  was  a  rule  that  a  grant  could  not  be  made  without  deed?  because  as 
the  possession  of  those  things,  which  are  the  subject  matter  of  a  grant,  cannot  be  trans- 
ferred by  livery,  there  could  be  no  other  evidence  of  a  grant  but  the  deed.  But  it  was 
always  held  that  a  grant,  with  the  attornment  of  the  tenant,  was  equally  valid  with  a  feoff- 
ment fend  livery.  Ante,  9  a.  p.  333,  334.  2  Bl.  Com.  317.  Watk.  Conv.  97.  4  Cru. 
Dig.  111.  2  Prest.  Conv.  209,  210.  A  gift,  donatio,  is  properly  applied  to  the  creation  of 
an  estate  tail,  as  a  feoffment  is,  to  that  of  an  estate  in  fee-simple.  And,  considered  in  this 
view,  it  differs  in  nothing  from  a  feoffment,  but  in  the  nature  of  the  estate  passing  by  it ; 
for  the  operative  words  of  this  conveyance  are  do  or  dedi,  and  livery  of  seisin  must  be  given 
to  render  it  effectual.  2  Bl.  Com.  306.  A  feoffment,  however,  is  always  applied  to  an 
immoveable  thing ;  but  a  grant  is  often  used  for  the  conveyance  of  moveable  things  also ; 
as  trees,  cattle,  household  stuff,  &c.  the  property  whereof  may  be  altered,  as  well  by  gift, 
as  by  sale  or  grant.    Shep.  Touch.  227. 

A  grant  is,  at  this  day,  a  suspicious  species  of  conveyance,  as  being  without  what  the 
law  denominates  either  a  good  or  valuable  consideration.  It  is  void  as  to  those  who  were 
creditors  of  the  donor  at  the  time  of  its  being  made,  though  valid  as  to  subsequent  creditors. 
Watk.  Conv.  100.  13  Vin.  519.  tit.  Fraud.  22  Vin.  15.  tit.  Voluntary  Convey.  Ante, 
3  b.  p.  236,  237.  and  the  notes  there.— [Ed.] 
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sacramentum  Jidelitatis  facere  ei  qui  eum  damnificare  entende- 

ret  (1)  (b). 

(1)  Sir  Martin  Wright  and  many  other  writers  have  laid  it  down  as  a  general  rule,  that 
by  the  old  feudal  law  the  feudatory  could  not  alien  the  feud  without  the  consent  of  the 
lord ;  nor  the  lord  alien  or  transfer  his  seignory  without  the  consent  of  his  feudatory :  for 
the  obligations  of  the  lord  and  his  feudatory  being  reciprocal,  the  feudatory  was  as  much 
interested  iu  the  conduct  and  ability  of  the  lord,  as  the  lord  in  the  conduct  and  ability  of  his 
feudatory ;  and  that  as  the  lord  could  not  alien,  so  neither  could  he  exchange,  mortgage,  or 
otherwise  dispose  of  his  seignory,  without  the  consent  of  his  vassal.  See  Sir  Martin 
Wright's  Introduction  to  the  Law  of  Tenures,  30,  31. — It  is  certain  that  this  doctrine 
formerly  prevailed  in  England.  But,  in  general,  it  does  not  appear  to  have  prevailed  (at 
least  in  an  equal  extent)  in  other  countries.  It  seems  there  to  have  been  admitted,  that 
the  lord  might  transfer  the  whole  fee,  without  the  consent  of  the  vassal,  and  that  the  vassal 
immediately,  by  such  a  transfer,  became  the  tenant  of  the  new  lord. — It  seems  also  to  have 
been  admitted,  that  the  lord  might  transfer  to  another  the  beneficial  fruits  of  the  tenure, 
without  the  consent  of  the  vassal.  But  it  was  a  great  question  whether  the  lord  could 
transfer  his  vassal  to  another,  without  the  vassal's  consent,  unless  by  transferring'  the 
whole  fee.-— See  Bomage  Commentaire  de  la  Coutume  de  Normcmdie^  de*  Feifs  et  Droits 
fcodaux,  Art.  204. — This  necessity,  which  subsisted  in  our  old  law,  that  the  tenant  should 
consent  to  the  alienation  of  the  lord,  gave  rise  to  the  doctrine  of  attornment.  At  the  com- 
mon law,  attornment  signified  only  the  consent  of  the  tenant  to  the  grant  of  the  seignory ; 
or  in  other  words,  his  consent  to  become  the  tenant  of  the  new  lord. — The  necessity  of 
attornment  was,  in  some  measure,  avoided  by  the  statute  of  Uses ;  as  by  that  statute  the 
possession  was  immediately  executed  to  the  use ; — and  by  the  statute  of  Wills,  by  which 
the  legal  estate  is  immediately  vested  in  the  devisee. — Yet  attornment  ^continued  after  this 
to  be  necessary  in  many  cases.  But  both  the  necessity  and  efficacy  of  attornments  have 
been  almost  totally  taken  away  by  the  statutes  of  4  Ann.  c.  16.  and  11  Geo.  2.  c.  19.  By 
the  former  of  these  statutes,  sect.  9.  it  was  enacted,  "  that  all  grants  and  conveyances  of 
any  manors  or  rents,  or  of  the  reversion  or  remainder  of  any  messuages  or  lands,  should  be 
good  without  attornment  of  the  tenants ;  provided  that  no  such  tenant  should  be  damaged 
by  payment  of  rent  to  any  such  grantor  or  conusor,  or  by  breach  of  any  condition  for  non- 
payment of  rent  before  notice  given  him  of  such  grant  by  the  conusee  or  grantee."  By  the 
latter  statute  it  was  enacted,  u  That  the  attornment  of  tenants  to  strangers  claiming  title  to 
the  estate  of  their  landlords,  should  be  absolutely  null  and  void  to  all  intents  and  purposes 
whatsoever,  and  that  the  possession  of  their  respective  landlord  or  landlords,  lessor  or 
lessors,  should  not  be  deemed  or  construed  to  be  anywise  changed,  altered,  or  affected  by 
any  such  attornment  or  attornments ;  provided  that  nothing  therein  contained  should  extend 
to  vacate  or  affect  any  attornment  made  pursuant  to,  and  in  consequence  of,  some  judgment 
at  law,  or  decree,  or  order  of  a  court  of  equity,  or  made  with  the  privity  and  consent  of  the 
landlord  or  landlords,  lessor  or  lessors,  or  to  any  mortgagee  after  the  mortgage  is  become 
forfeited."  Till  the  passing  of  these  statutes,  the  doctrine  of  attornment  was  one  of  the 
most  copious  and  obstruse  points  of  the  law.  But  these  statutes  having  made  attornment 
both  unnecessary  and  inoperative,  the  learning  upon  it  is  so  useless,  that  Mr.  Yiner  has 
inserted  nothing  respecting  it  in  his  voluminous  compilation  but  an  extract  from  lord  chief 
baron  Gilbert. — Mr.  Bacon  has  not  the  article  Attornment  in  his  work ;  and  the  learning 
and  industry  of  lord  chief  baron  Comyns  have  furnished  him  with  little  material  upon  it, 
that  is  not  to  be  found  either  in  Littleton  or  Sir  Edward  Coke.     [Butler,  Note  872.] 

(b)  By  the  feudal  law  the  feudatory,  we  have  seen,  could  not  alien  the  feud  without 
the  consent  of  the  lord,  ante,  p.  211,  n.  (a);  neither  could  the  lord  alien  or  transfer  his 
seignory  without  the  consent  of  the  feudatory,  Wright  Ten.  30.  Feud,  b.  2.  t.  34.  s.  1. 
Craig,  de  jure  feud.  129.  374,  375;  for  the  obligations  of  the  superior  and  inferior  being 
mutual  and  reciprocal,  the  feudatory  was  as  much  interested  in  the  conduct  and  ability  of 
the  lord,  as  the  lord  was  in  the  qualifications  and  ability  of  his  feudatory.  And  as  the 
lord  could  not  alien,  so  neither  could  he  exchange,  mortgage,  or  otherwise  dispose  of  his 
seignory,  without  the  consent  of  his  vassal.  Wright.  31.  Hence  arose  the  doctrine  of 
attornment,  which  is  defined  to  be  "  the  consent  of  the  tenant  to  the  grant  of  the  seignory, 
or  the  reversion,  putting  the  grantee  into  possession  of  the  services  due  from  such  tenant/' 
Gilb.  Ten.  81.  The  reason  for  attornment,  says  Lord  Ch.  B.  Gilbert,  was  threefold. 
1st.  Thafthe  tenant  in  possession  might  not  be  subjected  to  a  stranger,  or  a  new  lord,  with- 
out his  own  approbation  and  consent.  2d.  That  he  might  know  to  whom  he  was  to  ren- 
der his  services,  and  distinguish  the  lawful  distress  from  the  tortious  taking  of  his  cattle : 
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*  It  is  to  be  understood,  that  there  be  two  kinds  of  attornment,    ,(387")* 
viz.  an  attornment  in  deed  or  express,  and  an  attornment  in  law  or     309  b. 
implicit     Of  attornment  express  or  in  deed  Littleton,  sect  551,  kindrofat- 
speaketh,  and  of  attornment  in  law  he  speaketh  after  in  this  chapter.  ">niment. 
And  to  both  these  kinds  of  attornments^  there  is  an  incident  inse- 
parable, that  is,  that  the  tenant  hath  notice  t)f  the  grant ;  for  (ah  at- 
tornment being  an  agreement  or  consent  to  the  grant,  &c.}he  cannot 
agree  or  consent  to  that  which  he  knoweth  not     And  the  usual  Lib.|.  foi.  er 
pleading  is,  to  which  grant  the  tenant  attorned.     And  therefore  if  a  case.  °i3el 
baily  of  a  manor  who  used  to  receive  the  rents  of  the  tenants,  pur-  r^i^ 
chase  the  manor,  and  the  tenants  having  no  notice  of  the  purchase,  JJ£» ubi  ** 
continue  the  payment  of  the  rents  to  him,  this  is  no  attornment 
So,  if  the  lord  levy  a  fine  of  the  seignory,  and  by  fine  take  back  an 
estate  in  fee,  the  tenant  continueth  the  payment  of  the  rent  to  the 
first  conusor  without  notice  of  the  fines,  this  is  no  attornment     But  lu>.  2.  Took- 
it  is  to  be  known,  that  there  be  two  kinds  of  notices,  viz.  a  notice  in  aJ^^f86'  ubi 
deed  or  express,  whereof  Littleton,  sect  551.  speaketh,  when  he 
saith,  that  the  tenant  agreeth  to  the  grant,  and  a  notice  in  law  or 
implied,  whereof  Littleton  hereafter  speaketh  in  this  chapter. 


* ATTORNMENT  is,  as  if  there  be  lord  and  tenant,  and  the  LfT^0* 
lord  will  grant  by  his  deed  the  services  of  his  tenant  to  another  [Sect  551. 
for  term  of  years,  or  for  term  of  life,  or  in  tail,  or  in  fee,  the     309  a.] 
tenant  must  attorn  to  the  grantee  in  the  life  of  the  grantor  (c)  &S?ent 

and  this  reason  was  so  prevalent,  that  when  the  statute  quia  emptores  terrorum,  gave  a 
free  alienation,  in  respect  of  the  superior  lord,  yet  the  tenant's  right  of  attornment  continued 
unaltered.  3d.  That  by  such  attornment,  the  grantee  of  the  reversion  or  seignory,  might 
be  put  into  the  possession  of  it,  and  that  others  might  be  apprised  and  informed  of  the 
transfer. — Ibid.  The  necessity  of  attornment  was  partly  avoided  by  the  method  of  convey- 
ing to  uses  under  the  statute  27  H.  8.  c.  10.  by  which  the  possession  is  immediately 
executed  to  the  use.  And  it  is  now  almost  entirely  taken  away  by  the  statutes  4  &  5  Ann. 
c.  16.  and  11  Geo.  2.  c.  19.  The  former  of  which  enacts,  that  all  grants  or  conveyances, 
by  fine  or  otherwise,  of  any  manors  or  rents,  or  of  reversions  or  remainders,  shall  be  effec- 
tual without  the  attornment  of  any  of  the  tenants ;  but  it  is  thereby  provided,  that  no 
tenant  shall  be  prejudiced  by  payment  of  rent  to  any  grantor  or  conusor,  or  by  breach  of 
any  condition  for  non-payment  of  rent,  before  notice  shall  be  given  to  him  of  such  grant 
by  the  conusee  or  grantee.  And  by  the  latter  statute,  reciting,  that  the  possession  of 
estates  is  rendered  very  precarious  by  the  frequent  and  fraudulent  practice  of  tenants,  in 
attorning  to  strangers,  who  claim  title  to  the  estates  of  their  respective  landlords  or  lessors, 
who  are  thereby  put  out  of  the  possession  of  their  respective  estates,  and  put  to  the  diffi- 
culty and  expense  of  recovering  the  same  by  action  at  law ;  it  is  therefore  enacted,  that  all 
such  attornments  shall  be  void,  and  the  possession  not  altered ;  but  it  is  thereby  provided, 
that  the  act  shall  not  extend  to  affect  any  attornment  made  pursuant  to  any  judgment  at 
law,  or  decree  or  order  of  a  court  of  equity,  or  made  with  the  privity  and  consent  of  the 
landlord  or  landlords,  lessor  or  lessors,  or  to  any  mortgagees  on  a  forfeited  mortgage. 
Before  the  statute  of  Anne,  attornment  was  necessary  in  the  case  of  a  mortgage,  on  the 
principle  of  notice  to  the  tenant;  but  since  that  statute  the  conveyance  is  complete  with'out 
attornment,  and  the  mortgagee  is  entitled  to  the  rents  on  notice.  Moss  v.  Gallimore,  Dougl. 
265.  Ante,  p.  37.  n.  (z).  And  attornment  is  now  seldom  heard  of  in  practice,  except  in 
the  case  of  a  recovery  in  ejectment,  where  the  tenants  frequently  attorn  to  the  lessor  of 
the  plaintiff,  in  order  to  save  the  expense  of  sheriff's  poundage,  and  officer's  fees,  on 
executing  a  writ  of  possession. — [Ed.] 

(c)  That  is,  at  common  law,  before  the  4  &  5  Ann.  c.  16.  So,  where  a  lord  exchanged 
the  services  of  his  tenant  with  another  for  land,  the  attornment  of  the  tenant,  by  whom  the 
services  were  to  be  performed,  was  necessary  to  perfect  such  exchange.  Perk.  sect.  249. 
26$.  And  where  a  man  made  a  lease  for  years  of  land,  rendering  rent,  if  he  afterwards 
granted  the  reversion  to  another  for  years,  to  begin  after  the  death  of  the  grantor ;  the 
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by  force  and  virtue  of  the  grant,  or  otherwise  the  grant  is  void. 
And  attornment  is  no  other  in  effect,  but  when  the  tenant  hath 
[Coke,      heard  of  the  grant  made  by  his  lord,  that  the  same  tenant  (here- 
309  b.]  after  in  this  chapter  Littleton  doth  teach  what  manner  of  tenant 
Mighrb^by'  shall  attorn)  do  agree  by  word  to  tfie  said  grant  (and  so  he  may, 
[CoKEl°ne;  an(*  more  safety>  by  his  deed  in  writing),  as  to  say  to  the  grantee, 
309  b.]  I  agree  to  the  grant  made  to  you,  (1),  fyc.  or  J  am  (2)  well  con- 
tent with  the  grant  made  to  you  ;  but  the  most  common  attorn- 
ment is,  to  say  (3)mSir,  I  attorn  to  you  by  force  of  the  said  grant, 
2fybJfdathi"ng  or  I  become  your  tenant,  fyc.  or  (4)  to  deliver  to  the  grantee  a 
wraSinL^^  Penny^  or^a  halfpenny,  or  a  farthing,  by  way  of  attornment. 

310  a.         Littleton  here  putteth  five  examples  of  an  express  attornment,  but 

of  them  the  last  is  the  best,  because  the  ear  is  not  only  a  witness  of 

And i  might  be  ^e  wor4s>  but  the  eve  °f  ^  delivery  of  the  penny,  &c.  and  so  there 

"^tif'^b.  *s  dictum  et  factum.     And  any  other  words  which  import  an 

aence.  agreement  or  assent  to  the  grant,  do  amount  to  an  attornment 

68;  69.  Took- 

SfLsTtiu  *And  albeit  these  five  express  attornments  be  all  set  down  by 
Br°4omoo  Littleton,  to  be  made  to  the  person  of  the  grantee  (b),  yet  an  attorn- 
Rep.  ea.  cro.  ment  in  the  absence  of  the  grantee  is  sufficient ;  for  if  he  doth  agree 
i  Roi.  Abr.     to  the  grant,  either  in  his  presence  or  in  his  absence,  it  is  sufficient 

300.    (Dyer,  °  r 

298a.) 

309  b.         "  Of  the  grant  made  by  his  lord.39     Here  is  to  be  seen,  when 
cmbuwS^  the  thing  granted  is  altered,  what  becometh  of  the  attornment 

good,  not- 
withstanding 

fn  thl1?*^011      **  *nere  De  *on^  mesne,  and  tenant,  and  the  mesne  grant  over  his 

granted.  **    mesualty  by  deed,  the  lord  releaseth  to  the  tenant,  whereby  the  mes- 

nalty  is  extinct,  and  there  is  a  rent  by  surplusage,  an  attornment  to 

the  grant  of  this  rent  seek  is  good,  although  the  quality  of  that 

part  of  the  rent  is  altered,  because  it  is  altered  by  act  in  law. 

If  a  reversion  of  two  acres  be  granted  by  deed,  and  the  lessor, 
before  attornment,  levy  a  fine  of  one  of  them,  and  the  tenant  attorn 
to  the  grantee  by  deed,  this  is  good  for  the  other  acre. 


(1)  &c.  not  in  L.  and  M.  nor  Roh.  (3)  &c.  added  in  L.  and  M.  and  Ron. 

(2)  bien,  not  in  L.  and  M.  nor  Roh.  (4)  liverer— deliverer,  L.  and  M.sand  Rob. 

attornment  of  the  lessee  for  years  in  possession  was  necessary.  So,  where  a  lessee  for 
twenty  years  made  a  lease  over  to  a  third  person  for  ten  years,  rendering  rent,  and  then 
granted  the  reversion  to  a  stranger,  attornment  of  the  lessee  for  ten  years  was  requisite : 
but  if  the  lease  for  ten  years  had  been  made  without  any  reservation  of  rent,  it  would  have 
been  otherwise.  For  it  was  a  rule,  that  where  there  was  no  tenure,  attendancy,  rent,  or 
service  to  be  paid  or  done,  there  attornment  was  not  necessary.  Supra,  312  a.  p.  356. 
And  hence  it  was,  that  where  a  person  granted  common  of  pasture  appendant  or  appurte- 
nant, or  estovers  out  of  land,  there  needed  no  attornment  of  the  tenant  to  make  such  grant 
good.  And  for  the  same  reason,  where  a  rent  or  common  was  granted  to  one  for  life,  a 
subsequent  grant  of  the  reversion  of  it,  was  good  without  attornment.  Also  if  a  man  had 
made  a  lease  to  one  for  ten  years,  and  afterwards  made  a  lease  to  another  for  twenty 
years,  in  this  case  the  second  lease  was  good  for  the  ten  years  to  come  after  the  first  ten 
years  ended,  without  any  attornment  of  the  first  lessee.    Sheph.  Touch.  255,  256.— [Ed.] 
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(c)  If  the  reversion  be  granted  of  three  acres,  and  the  lessee  agree  ^*J™S 
to  the  said  grant  for  one  acre,  this  is  good  for  all  three;  and  so  it  is  for  Dan,  was 
of  an  attornment  in  law,  if  the  reversion  of  three  acres  be  granted,  w^ie?' 
and  the  lessee  surrender  one  of  the  acres  to  the  grantee,  this  at-  ^ariLnc?!o! 
torn  me  nt  shall  be  good  for  the  whole  reversion  of  the  three  acres,  ac-  ^rotori 
cording  to  the  grant  case,  uw  ro- 

Sii) 

"  The  tenant  must  attorn  to  the  grantee  in  the  life  of  the  g^J^JJ^ 
grantor,  fyc"  And  so  must  he  also  in  the  life  of  the  grantee  ;  and  have  been 
this  is  understood  of  a  grant  by  deed.     And  the  reason  hereof  is,  ufeofiSi  * 
for  that  every  grant  must  take  effect  as  to  the  substance  thereof  in  |J|StS«.and 
the  life  both  of  the  grantor  and  the  grantee.     And  in  this  case,  if  jku Lnt-foi. 
the  grantor  dieth  before  attornment,  the  seignory,  rent,  reversion,  19.  Lib.  1. " 
or  remainder,  descend  to  his  heir ;  and  therefore  after  his  decease  sheiieye's  * 
the  attornment  cometh  too  late:  so  likewise?  if  the  grantee  dieth  40AM.19. 
before  attornment,  an  attornment  to  the  heir  *is  void,  for  nothing  sjg  |  £ 
descended  to  him  :  and  if  he  should  take,  he  should  take  it  as  a  (Docuiswd. 
purchaser,  where  the  heirs  were  added  but  as  words  of  limitation    •309  b. 
of  the  estate,  and  not  to  take  as  purchasers.  j|LRe?6i> 

*But  if  the  grant  were  by  fine,  then  albeit  the  conusor  or  conusee     (361)* 
dieth,  yet  the  grant  is  good.     For  by  fine  levied  the  state  doth  pass  SJjJJJ^hen 
to  the  conusee  and  his  heirs;  and  the  attornment  to  the  conusee  or  ]JleiEe?lw*i 
his  heirs  at  any  time  to  make  privity  to  distrain  is  sufficient     But  sir 6/7. 
all  this  is  to  be  taken  as  Littleton  understood  it,  viz.  of  such  grants  liacuiib.2. 
as  have  their  operation  by  the  common  law.     For  since  Littleton  LibfkfouS 
wrote,  if  a  fine  be  levied  of  a  seignory,  &c.  to  another,  to  the  use  of  f £5571^. 
a  third  person  and  his  heirs,  he  and  his  heirs  shall  distrain  without  or-whenth» 
any  attornment,  because  he  is  in  by  the  statute  of  27  H.  8.  cap.  10.  SSdirSe 
by  transferring  of  the  state  to  the  use,  and  so  he  is  in  by  act  in  fries*0' 
law. 

And  so  it  is,  and  for  the  same  cause,  if  a  man  at  this  day  by  deed  $J%%\^ 
indented  and  inrolled  according  to   the  statute,   bargaineth  and  *JB£6&>"  g 
selleth  a  seignory,  &c.  to  another,  the  seignory  shall  pass  to  him  vid.fSfiet 
without  any  attornment ;  and  so  it  is  of  a  rent,  a  reversion,  and  a 
remainder.     So  as  the  law  is  much  changed,  and  the  ancient  privi- 
lege of  tenants,  donees,  and  lessees,  much  altered  concerning  attorn- 
ment, since  Littleton  wrote. 

But  if  the  conusee  of  a  fine,  before  any  attornment  by  deed  in-  &ntey?tl>, 
dented  and  inrolled,  bargaineth  and  selleth  the  seignory  to  another,  5  Rep.  113.) 
the  bargainee  shall  not  distrain,  because  the  bargainor  could  not  dis-  {j£  m-"" 
train.    Et  sic  de  similibus;  for  nemo  potest  plus  juris  ad  alium  •§cuM9- 
tranqferre  quam  ipse  habet.     Videt.  sect  149.  where  upon  a  re- 
covery the  recoveror  shall  distrain  and  avow  without  attornment 

J  or  in  the 

king's  cat*. 

A  grant  to  the  king,  or  by  the  king  to  another,  is  good  without  211%* 
attornment  by  his  prerogative.  JjJ^  <J^ 

Abr.  294. 
Sect.  6W.    1  Rep.  Alter  Vood'a  caee.    8  Rep.  80.    1  Rol.  Rep.  301.    1  Ore.  441.    Jones,  878.) 

vol.  ii.  39 
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314  b.  Note,  that  in  case  of  a  deed,  nothing  passeth  before  attornment, 
soS?!*}.23,  as  natn  Deen  sa^-  1°  the  case  of  the  fine,  the  thing  granted  passeth 
Cro.Car2&L  a8  to  the  state,  but  not  to  distrain,  &c.  without  attornment  (d).  In 
Sect  579.  i  the  case  of  the  king,  the  thing  granted  doth  pass  both  in  estate  and 
Ante  aoiia.)*  in  privity  to  distrain,  &c.  *without  attornment,  unless  it  be  of  lands 

(?fi2)*     or  tenements  that  are  parcel  of  the  duchy  of  Lancaster,  and  lie  out 

i  Lev.  2a>     of  the  county  palatine  (e). 
309  b.  • 

attornment1  "  Jls  to  say  to  the  grantee,  fyc"  Here  is  to  be  seen  to  what 
3X1?  ta  manner  of  grantees  the  attornment  is  goocL '  Regularly  the  attorn- 
TTOke6rjs  ment  must  be  according  to  the  grant,  either  expressly  or  impliedly. 
caje,ubi  eu-  Of  the  first  Littleton  hath  here  spoken. 

•310  a. 
to^nTSawo  "Impliedly,  as  if  a  reversion  be  granted  to  two  by  deed,  and  the 
grantees  was  lessee  attorn  to  one  dt  them  according  to  the  grant,  this  attornment 
Kth;ail°  is  good,  but  not  to  vest  the  reversion  only  in  him  to  whom  attorn- 
Snt£523a?"  ment  is  made ;  but  it  shall  enure  to  both  the  grantees,  for  that  is  ac- 
T^ke^s*0  cor<ttng  to  the  grant*  and  for  that  it  cannot  vest  the  reversion  only 
case,ubisu-  in  him  to  whom  the  attornment  is  made.  And  so  it  is  if  one  grantee 
Fa**  '  dieth,  the  attornment  to  the  survivor  is  good. 

or  if  one  died,  '  ° 

attornment  to 

was'goodV*  ^ tne  'or(^  grant  by  deed  his  seignory  ti  A.  for  life,  the  remainder 
"intent  to  "'  *n  ^  dieth,  and  then  the  tenant  attorn  to  B.,  this  attorn- 
foremainder-  ment  is  void,  because  it  is  not  according  to  the  grant ;  for  then  B. 
nam  for  life's  should  have  a  remainder  without  any  particular  estate. 


90H.6.7. 

^rokirt^  a  rc^1*8*011  be  granted  to  a  man  and  a  woman,  they  are  to  have 

case,  ubi  sh-  moieties  in  law ;  but  if  they  intermarry,  and  then  attornment  is  had, 
f^48i  °m*  they  shall  have  no  moieties  (and  yet  by  the  purport  of  the  grant 
^mtgJantor  ^e7  9ire  to  nave  moieties),  because  it  is  by  act  in  law  (f). 

marrying  i 

tornmentto  If  a  feme  grant  a  reversion  to  a  man  in  fee,  and  marry  with  the 
was  «»d  n  grantee,  the  lessee  attorn  to  the  husband,  this  is  a  good  attornment 
V&Skt  ln  law  to  the  husband  (o). 

Lib.  4.  fol.  61. 

case.  (Mo.  9i.      *If  a  reversion  be  granted  by  deed  to  the  use  of  J.  S.,  and  the 
^^J)*     lessee  hearing  the  deed  read,  or  having  notice  of  the  contents  there-  4 
Attornment    of,  attorn  to  cestuy  que  use,  this  is  an  implied  attornment  to  the 
use  of  a  re-     grantee. 

version  was 
good; 

or  meefor10  ^  a  revers*on  be  granted  for  life,  the  remainder  in  tail,  the  re- 
Sb,  it  was     mainder  in  fee,  the  attornment  to  the  grantee  for  life  shall  enure  to 


(d)  See  n.  (l  1)  infra.— [Ed.] 

(e)  Acc.  4  Inst.  209.  Plowd.  221  b;  but  later  authorities  have  held  otherwise.  See 
1  Sid.  139.    Lev.  28.— [Ed.] 

(p)  The  attornment  }u  this  case  was  good,  because  the  words  of  the  grant  might  still 
have  their  effect  according  to  the  purport  of  it,  though  the  quality  of  the  grantee's  estate 
was  different  from  what  it  would  have  been,  if  the  tenant  had  attorned  before  marriage. 
Hawk.  Abr.  410,  411—  [Ed.] 

(o)  Bat  if  the  feme  had  married  any  other  person  than  the  grantee  before  attornment,  it 
would  have  been  an  implied  countermand  of  the  attornment,  because  it  would  then  be  to 
the  husband's  prejudice,  by  defeating  his  estate  for  the  life  of  the  wife,  which  he  had  gained 
by  the  marriage.    Infra,  310  b.— [Ed.] 
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them  in  the  remainder,  to  vest  the  remainder  in  them.  And  in  those  goodaitoijn 
cases  if  the  tenant  should  say,  that  I  do  attorn  to  the  grantee  for  life,  mS? 
but  that  it  shall  not  benefit  any  of  them  in  remainder  after  his  death,  JS! la1' 
yet  the  attornment  is  good  to  them  all;  for  having  attorned  to  the  Xme^Tab. 
tenant  for  life,  the  law  (which  he  cannot  control)  doth  vest  all  the  £°£;^' 
remainders.  Biupl'Foid's 

case.    1  Bol. 

Abr.412. 

And  of  this  more  shall  be  said  hereafter  in  this  chapter  (h).  4Lev."a> 

•ALSO,  if  the  lord  grant  the  service  of  his  tenant  to  one  man,  rg^^S 
and  after  by  his  deed,  bearing  a  later  dale,  lie  grant  the  same  L  310  a  n  " 
services  to  another,  and  the  tenant  attorn  to  the  second  grantee,  After  aunrn- 
now  the  said  (5)  grantee  hath  the  services;  and  albeit  after-  SSurtwo 
wards  the  tenant  will  attorn  to  the  first  grantee,  this  is  clearly  J£e7™  cK33" 
void,Src.  "fc™* 

Here  it  is  to  be  observed,  that  Littleton  expresseth  not  what     310  a. 
estate  is  granted,  and  very  materially :  for  if  the  former  grant  were  in  irokaRtjoo! 
fee,  and  the  latter  grant  were  for  life,  and  the  tenant  doth  first  attorn  p°«»2w»-> 
to  the  second  grantee,  he  cannot  after  attorn  to  the  first  grantee  to 
make  the  fee-simple  pass,  for  that  should  not  be  according  to  the 
grant ;  but  in  that  case  the  attornment  to  the  first  is  countermanded. 

And  so  it  is  if  a  reversion,  expectant  upon  an  estate  for  life,  be  Nr7JjJJe£*e 
granted  to  another  in  fee,  and  after  the  grantor  before  attornment  r -re  aiu!™- 
confirm  the  estate  of  the  lessee  in  tail,  the  attornment  to  the  grantee  grantee  uftiift 
for  the  fee-simple  is  void  (1).  ,  SEESSfto 

the  tenant  in 
a*t  .-  .  ,       lall,&e.; 

*In  the  same  manner,  if  a  reversion  upon  an  estate  for  years  be     (364)* 
granted  in  fee,  and  the  lessor  confirm  the  estate  of  the  lessee  for 
life,  he  cannot  afterwards  attorn.  310  D# 

or  where  a 

*If  a  feme  sole  maketh  a  lease  for  life  or  vears,  reserving  a  rent,  iS££fbSr 
and  granteth  the  reversion  in  fee,  and  taketh  husband,  this  is  a  coun-  fJSnfS'S 
termand  of  the  attornment  !!&?'» 

•iR.iubisu- 

Where  our  author  putteth  his  case  of  the  whole  reversion,  if  two  P.seue. 
coparceners  be  of  a  reversion,  and  one  of  them  granteth  her  moiety  Heniiing*i 

(5)  dit— second,  L.  and  M.  and  Roh. 

(h)  Bot  where  the  reversion  was  granted  to  one  for  life,  the  remainder  to  another  in  fee, 
if  the  tenant  attorned  not  to  the  tenant  for  life,  he  could  not  attorn  to  the  remainder-man; 
because,  if  there  were  no  particular  estate,  there  could  be  no  remainder;  and  there  could  be 
no  particular  estate,  unless  the  tenant  gave  him  possession  by  his  attornment.  Gilb.  Ten. 
84—  [Ed.] 

(1)  For  the  tenant,  after  the  acceptance  of  such  confirmation,  could  not  put  the  grantee 
in  possession  according  to  the  grant,  because  the  reversion  was  altered  by  such  his  accept- 
ance; and  since  he  could  not  put  the  grantee  in  possession  of  the  thing  as  it  was  granted, 
he  could  make  no  attornment  at  all ;  for  his  attornment  could  not  vary  or  alter  the  original 
grant;  as  otherwise  no  person  could  have  told  by  such  grants  in  whom  the  reversion  or 
seignory  was  lodged ;  and  so  the  notoriety  of  the  attornment  (which,  it  is  probable,  was  an- 
ciently made  coram  pariktis),  as  correspondent  to  such  grants,  would  have  been  altogether 
destroyed.    Gilb.  Ten.  83,  84.— [Ed.] 
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caf^ubiBu-  by  fine,  the  conusee  shall  have  a  quid  juris  clatnat  for  the 
ajiw.  299.)      moiety. 

Attornment  If  in  the  case  that  our  author  here  putteth  of  several  grantees,  if 
rmi^nteli  the  tenant  attorn  to  both  of  them,  the  attornment  is  void,  because  it 
^H°7?i2.  *8  not  according  to  the  grant  If  a  reversion  be  granted  for  life,  and 
granuto the  a^ter  **  *s  P*30^  *°  the  same  grantee  for  years,  and  the  lessee 
awn« person;  attorneth  to  both  grants,  it  is  void  for  the  uncertainty ;  b,  multofor- 
Son  »n"wSer"  tiori,  if  the  lord  by  one  deed  grant  his  seignory  to  I.  bishop  of  Lon- 
distinctcapa-  j^  an(j  to  mg  heirs,  and  by  another  deed  to  I.  bishop  of  London, 

and  to  his  successors,  and  the  tenant  attorn  to  both  grants,  the  at- 
Mo^1)90*'   t°rnment  is  void;  for  albeit  the  grantee  be  but  one,  yet  he  hath 

several  capacities,  and  the  grants  are  several,  and  the  attornment  is 

not  according  to  either  of  the  grants  (k). 

Invito"1"  ^ut  ^  ^'  S™11*'  ^e  reversion  of  Black  Acre  or  White  Acre,  and 

gram  of  the  lessee  attorn  to  the  grant,  and  after  the  grantee  maketh  his  elec- 

or  white™  tion,  this  attornment  is  good ;  for  albeit  the  state  was  uncertain,  yet 

gSd  afi£?  ne  attorned  to  the  grant  in  such  sort  as  it  was  made :  and  so  note  a 

elef365S*  diversity  between  one  grant  *and  several  grants,  and  observe  in  this 

^      '  case  an  attornment  good  in  expectation,  and  yet  nothing  passed  at 
the  time  of  the  attornment,  but  by  the  election  subsequent 

LITTLKTOW. 

^Iicfb  l3"  *ALSO,  if  a  man  be  seised  of  a  manor,  which  manor  is  pared 
a.  By  whom  *n  demesne,  and  parcel  in  service,  if  he  will  alien  this  manor  to 
™r£beDt  another,  it  behoveth  that  by  force  of  the  alienation,  all  the 
"^tofama,  ^enants  which  hold  of  the  alienor,  as  of  his  manor  (6),  do  attorn 
nor  pan  in  to  the  alienee,  or  otherwise  the  services  remain  continually  in 
ptrt?nnSe??d  the  alienor  (l),  saving  the  tenants  at  will  (7);  for  it  needeth  not 
te'na'ntso^ht  ^at  tenants  at  will  do  attorn  upon  such* alienation,  fyc.  (8). 

to  attorn,  cx- 

•twiii;  "  Saving  the  tenants  at.  will,  4'C."     Here  is  implied  tenant  at 

ortoninuby  w***  or  ^v  C0PV  of  court-roll  according  to  the  custom  of  the  manor, 

copy.  so  as  the  freehold  and  inheritance  both  of  lands  in  the  hands  of 

tenant  at  will  by  the  common  law,  or  by  custom,  shall  pass  both  in 

right  and  in  possession  without  any  attornment  (1). 

Tem10E2.  Here  it  is  to  be  observed,  that  when  a  man  maketh  a  feoffment  of 
Attornment,  a  martor,  the  services  do  not  pass,  buy',  remain  in  the  feoffor,  until  the 
Sd'lfa!  312.  freeholders  do  attorn  ;  and  when  they  do  attorn,  the  attornment 

(6)  &c.  added  in  L.  and  M .  and  Roh.  ments  que  iU  teignont  a  rolunte  passant  al 

1 7)  &c  added  in  L.  and  M.  and  Roh.  aliene  per  force  de  tiel  alienation,  added  in  L- 

(8)  pur  ceo  que  mesmcs  lea  terres  et  tent-    and  M.  and  Roh.  and  in  MSS. 

(k)  If  a  person  had  granted  a  reversion  to  one,  and  before  the  attornment  of  the  tenant  he 
sold  the  reversion  to  a  third,  in  this  case  the  tenant  might  have  attorned  to  the  second 
grantee,  and  it  would  have  made  the  grant  good  to  him.  But  if  the  attornment  had  been 
made  to  both  the  grantees,  it  would  have  been  void  for  uncertainty.  11  H.  7.  1  a.  6  Co.  68. 
— [Ed.] 

(l)  Supra,  p.  357.  n.  f  b).~[JE&] 

(I)  For  the  difference  between  seisin  and  attornment,  see  Brediman's  case.  6  Rep.  56  b. 
— [Sutkr.]  r 
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shall  have  relation  to  some  purpose,  and  not  to  other.     For  albeit  37a  Ante, 
the  attornment  be  made  many  years  after  the  feoffment,  yet  it  shall  341!!  f&jp. 
have  relation  to  make  it  pass  out  of  the  feoffor  ab  initio,  even  by  "*  1LeviW^> 
the  livery  upon  the  feoffment,  but  not  to  charge  the  tenants  with 
any  mean  arrearages,  or  for  waste  in  the  mean  time,  or  the  like. 

If  a  reversion  of  land  be  granted  to  an  alien  by  deed,  and  before  (2  Roi.  Abr. 
attornment  the  alien  is  made  denizen,  and  then  the  attornment  is  ^Q^i&t 
made,  the  king,  upon  office  found,  shall  have  the  land :  for  as  to  the  ^'j27*1* 
estate  between  the  parties,  it  passeth  by  the  deed  ab  initio  (m). 

*If  a  man  plead  a  feoffment  of  a  manor,  he  need  not  plead  an  at-  pj?h66^  - 
tornment  of  the  tenants  ;  (but  if  it  be  material,)  it  must  be  denied  conuniu^e. 
or  pleaded  of  the  other  side.  IbSS^ 

And  upon  consideration  had  of  all  the  books  touching  this  point,  21  e.  3.^. 
whether  the  services  of  the  freeholders  do  pass,  wherein  there  have  weEpies.  241* 
been  three  several  opinions,  viz.  some  have  holden  that  the  services  g  am.  p.  6. 
do  pass  in  the  right  by  the  livery  as  parcel  of  the  manor,  but  not  to  3oe83.P29e. 
avow  without  attornment,  as  in  the  case  of  the  fine.     And  others  ^r<™»*Ber- 
have  holden,  that  they  both  pass  in  right  and  in  possession  to  dis^  i  n^IJi 
train  without  attornment     And  the  third  opinion  is,  that  in  this  gjg £7'9E 
case  the  said  services  pass  neither  in  possession  nor  in  right,  but  un-  4.33.'  13 h. 7! 
til  attornment  *remain  continually  in  the  alienor,  as  Littleton  here  3i.%e.6.7, 
holdeth.     And  so  it  was  resolved,  Pasch.  15  Eliz.  between*  Bras-  B^aJmem' 
bitch  and  Barwell,  according  to  the  opinion  of  our  author.     And  I    *31l  a. 
never  yet  knew  any  of  Littleton's  cases  (albeit  I  have  known  many  14  ehz^'rol 
of  them)  to  be  brought  in  question,  but  in  the  end  the  judges  con-  JSJj^SSl 
curred  with  our  author. 

After  attorn- 
ment  by  the 

And  where  our  author  speaketh  of  the  attornment  of  the  free-  ^JJSKfJf » 
holders,  if  the  lord  make  a  lease  for  years  or  for  life,  of  a  manor,  JSoramem. 
and  the  freeholders  attorn  to  the  lessee,  if  after  the  reversion  of  the  tothegmnte© 
manor  be  granted,  the  attornment  of  the  lessee  for  years  or  life  shall  tionevrasVmif- 
bind  the  freeholders ;  for  by  their  former  attornment  they  have  put  9  ^2^  A^ 
the  attornment  into  the  mouth  of  the  lessee.  SnwB?i8 

lb.  19.    21  E. 

ALSO j  if  there  be  lord  and  tenant,  and  the  tenant  letteth  the  12  b.  vw. 5' 
land  to  another  for 'term  of  life,  or  giveth  the  land  in  tail,  sa-  fcaf01,548' 
ring  the  reversion  to  himself,  fyc.  ("#c."  that  is  to  say,  without  L1TTLET0N. 
limitation  of  any  remainder  over  ;  and  this  is  but  to  make  his  opi-  [Sect.554. 
nion  plain  as  to  the  point  that  he  putteth  it),  if  the  lord  in  such  311a.] 
case  grant  his  seignory  to  another,  it  behoveth  that  he  in  the  re-  to  arrant  of 
version  attorn  to  the  grantee,  and  not  the  tenant  for  term  of  life,  l$£\obi 

(jc)  Bat  in  respect  of  a  stranger,  attornment  had  no  relation.  And  therefore  if  two  deeds 
were  made  at  several  times,  and  the  grantee,  whose  deed  was  last  in  order  of  time,  got  at- 
tornment made  to  him  first,  the  reversion  passed  to  him ;  and  though  attornment  were  after- 
wards made  to  the  other  grantee,  this  would  not  help  him  by  relation.  Neither  would  it 
have  made  any  difference,  if  the  former  grant  of  the  reversion  had  been  in  fee,  and  the  lat- 
ter for  life  only.  Shep.  Touch.  266.  That  estates  depending  on  conditions  precedent, 
cannot  vest  even  by  relation,  till  the  performance  of  the  condition,  see  2  Leon.  139. — 
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made  bjr  the  or  the  tenant  in  tail,  because  that  in  *this  case  he  in  therem- 
dlSSy  pUwj  sion  is  tenant  to  the  lord,  and  not  the" tenant  for  term  of  life, 

urthegrmn-      nQr  /Ae  tenant  in  taH  (N). 
[Coke, 

311  a.]      por  ^  is  a  maxim  in  law,  that  no  man  shall  attorn  to  any  grant 

'      '       of  any  seignory,  rent  service,  reversion,  or  remainder,  but  he  that 

311  a.     is  immediately  privy  to  the  grantor  ;  and  because  in  this  case  there 

GRep.42.)   j8  nQ  privity between  the  lord  and  the  tenant  (pr  life,  or  donee  in 

tail,  but  only  between  the  lord  and  him  in  the  reversion  ;  for  in 

.this  case  the  attornment  of  him  in  the  reversion  only  is  good. 

uttlbton.       IN  the  same  manner  is  it,  where  there  are  lord,  mesne,  and 

[SecU>55.  tenant,  (9)  if  the  lord  will  grant  the  services  of  the  mesne,  albeit 

**•*     he  maketh  no  mention  in  his  grant  of  the  mesne,  yet  the  mesne 

•311  b.     ought  to  attorn  (10),  fyc.  and  not  the  tenant  peravail,  fyc*  for 

that  the  mesne  is  tenant  unto  him,  fyc. 

311  b.         This  standeth  upon  the  Same  reason  that  the  next  precedent  case 
did. 

uttlbton.  B  UT  otherwise  it  is  where  certain^land  is  charged  with  a  rent- 
^m"h*i6#  c^iarSe  or  rent-seek;  for  in  such  case  if  he  which  hath  the  rent- 
Diversity  charge  grant  this  to  another,  it  behoveth  that  the  tenant  of  the 
mira  mit.  J^e^0^  attorn  to  the  grantee,  for  that  the  freehold  is  charged 
•ervice^and  with  the  rent,  fyc.  And  in  a  rent-charge,  no  avowry  ought  to 
wmMcI!  be  made  upon  any  person  for  the  distress,  takeh,  fyc*  but  he  shall 

avow  theprisel  to  be  good  and  rightful,  as  in  lands  or  tenements 

so  charged  with  his  distress,  fyc. 

Here  is  to  be  observed  a  diversity  between  a  rent-service  and  a 
3lib.     rent-charge,  or  a  rent-seek  ;  for  as  to  the  rent-service,  *no  man  (as 
^te&V^  ^at^  keen  sa^)  can  attorn>  but  he  that  is  privy  ;  so  in  case  of  a  rent- 
si  h.  6. 9b.    charge,  it  behoveth  that  the  tenant  of  the  freehold  doth  attorn  to  the 
<?Rep.67.)  grantee,  without  respect  of  any  privity.     And  therefore  the  dissei- 
sor only,  in  the  case  of  a  grant  of  a  rent-charge,  shall  attorn,  because 
he  is  (as  Littleton  saith)  tenant  of  the  freehold  ;  but  in  case  of  a 
grant  of  a  rent-service,  the  attornment  of  a  disseisee  sufficeth  (o). 


(9)  »— et,  L.  and  M.  and  Roh.  (10)  &c.  not  in  L.  and  M.  nor  Roh. 

(n)  The  cases  put  by  Littleton  in  this  and  the  three  following  sections,  depend  on  thia 
rule,  namely,  that  he  that  owes  the  services  must  make  the  attornment;  and  therefore  where 
the  tenant  in  fee  made  an  estate  for  life,  yet  he  remained  tenant  to  the  very  lord,  and  ought 
io  have  attorned  to  the  grant  of  the  seignory ;  but  if  he  had  made  a  lease  for  life,  the  re- 
mainder in  fee,  the  tenant  for  life  would  have  been  the  proper  person  to  attorn  to  such 
grant;  for  this  would  have  been  an  alienation  in  fee,  and  the  tenant  for  life,  by  virtue  of  the 
statute  of  quia  emptorc*,  would  have  held  of  the  chief  lord ;  for  otherwise  a  new  tenure 
would  have  been  created,  if  the  tenant  for  life  had  held  of  the  remainder-man,  and  he  to 
hold  over ;  and  since  the  statute  no  man  can  erect  a  new  tenure.  Gilb.  Ten.  84,  85*— 
i£d.\ 

(o)  In  the  case  of  a  rent-service,  notwithstanding  the  tenant  was  disseised,  he  yet  might 
have  attorned  to  the  lord,  because  the  feudal  contract  continued.  But  to  the  grant  of  a  rent- 
charge,  or  rent-seek,  the  tenant  of  the  land  must  have  attorned,  because  the  land  only  was 
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If  there  be  lord  and  tenant  by  homage,  fealty,  and  rent,  the  tenant  (8Rep.»a.) 
is  disseised,  the  lord  granteth  the  rent  to  another,  the  disseisee  at- 
torneth,  this  is  void  :  but  if  he  had  granted  over  his  whole  seignory, 
the  attornment  had  been  good  ;  and  the  reason  of  this  diversity  is 
here  given  by  our  author,  for  that  when  the  rent  was  granted  only, 
it  passed  as  a  rent-seek,  and  consequently  the  disseisor  being  terre- 
tenant,  must  attorn.  But  when  the  seignory  is  granted,  then  the 
disseisee  in  respect  of  the  privity  may  attorn. 

" //  behoveth  that  the  tenant  of  the  freehold,  fyc"  And  there- 
fore  if  the  tenant  of  the  land  charged  with  a  rent-charge  or  a  rent- 
seek  make  a  lease  for  life,  and  he  that  hath  the  rent-charge  or  rent- 
seek  granteth  it  over,  the  tenant  for  life  shall  attorn,  for  he  is  tenant 
of  the  freehold,  according  to  the  express  saying  of  our  author,  and 
(as  hath  been  said)  there  needeth,no  privity. 

And  it  was  holden  by  Dyer,  chief  justice  of  the  court  of  common  ciLeonseea.) 
pleas,  and  Mounson,  justice,  in  the  argument  of  Bracebridge's  case 
abovesaid,  and  not  denied,  that  if  he  that  hath  a  rent-charge  granteth 
it  over  for  life,  and  the  tenant  of  the  land  attorn  thereunto,  and  after 
he  granteth  the  reversion  of  the  rent-charge,  that  the  grantee  for  life 
may  attorn  alone ;  and  that  these  words  of  Littleton  are  to  be  un- 
derstood when  a  rent-charge  or  rent-seek  is  granted  in  possession  : 
and  therewith  agreeth  46  E.  3.  where  it  appeareth,  that  the  quid 
juris  clamat  (p),  in  that  case,  did  lie  against  the  grantee  for  life. 

*  A  man  maketh  a  lease  for  life,  and  after  grants  to  A.  a  rent-change     (369)* 
out  of  the  reversion,  A.  granteth  the  rent  over,  he  in  the  reversion  JaA  vwi. 
must  attorn,  and  not  the  tenant  of  the  freehold,  for  that  the  freehold  J^y****549, 
is  not  charged  with  the  rent ;  for  a  release  made  to  him  by  the 
grantee  doth  not  extinguish  the  rent     And  Littleton  is  to  be  under- 
stood, that  the  tenant  of  the  freehold  must  attorn  when  the  freehold 
is  charged. 

*"  And  in  a  rent-charge  no  avowry  ought  to"*  be  made  upon    *3l2a. 
any  person,  fyc"     This  is  the  reason  that  Littleton  givetn  of  the 
difference  between  the  rent-service  and  the  rent-charge.     Now  it  2i  H.  a  c»p. 
may  be  said,  that  this  reason  is  taken  away  by  the  statute  of  21  H.  ^  ™ •iect- 
8.  for  by  that  statute  the  lord  needs  not  avow  for  any  rent  or  ser- 
vice upon  any  person  in  certain  :  and  then  by  Littleton's  reason 
there  needeth  no  privity  to  the  attornment  of  a  seignory  ;  for  (say 
they)  cessante  causd  vel  ratione  legis9  cessat  lex,  as  at  the  common 
law  no  aid  was  gran  table  of  a  stranger  to  an  avowry  ;  because  the 
avowry  was  made  of  a  certain  person  :  but  now  the  avowry  being 
made  by  the  said  act\>f  21  H.  8.  upon  no  person,  therefore  the  rea-  2TH.a4b. 
son  of  the  law  being  changed,  the  law  itself  is  also  changed  ;  and  ^^lmCm 
consequently  in  an  avowry  according  to  that  act,  aid  shall  be  granted 

liable,  and  no  one  else,  but  as  tenant  of  the  land;  and  therefore  the  land  being  to  yield  the 
rent,  the  tenant  of  the  land  was  the  only  person  to  consent  to  such  grants,  and  to  put  the 
grantee  into  possession.    Gilb.  Ten.  84, 85 — [Ed.] 
(p)  As  to  this  writ,  see  n.  (l  1)  infra. — [Ed.] 
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of  any  man,  and  the  like  in  many  other  cases ;  which  case  is  granted 
to  be  good  law :  but  albeit  the  lord  (as  hath  been  said)  may  take 
benefit  of  the  statute,  yet  may  he  -avow  still  at  his  election  upon  the 
person  of  his  tenant  And  albeit  the  manner  of  the  avowry  be 
altered,  yet  the  privity  (which  is  the  true  cause  of  the  said  difference) 
remaineth  still  as  to  an  attornment 

uttlitow.  '  rfLSO,  if  there  be  lord  and  tenant,  and  the  tenant  letteth  his 
3Wju1  tenen*ent  t°  another  for  term  of  life,  the  remainder  to  another 
The  tenant  in  fee,  and  after  the  lord  grant  the  services  to  another,  fyc.  and 
Jfkaw  ^e  Me  tenant  for  life  attorn  ;  this  is  good  enough,  for  that  the  te- 
der'wTa^"1*  nan* for  t(fe  l*  tenant  in  this  case  to  the  lord,  fyc.  and  he  in  the 
other  in  fee,  remainder  cannot  be  said  to  be  tenant  to  the  lord,  as  to  this  in- 
SfteweToV  tent,  until  after  the  death  of  the  tenant  for  life :  yet  in  this  case 
kSd'iljJant  if  he  in  the  remainder  dieth  without  heir,  the  lord  shall  have 
vte^wu  the  remainder  by  way  of  escheat,  because  that  albeit  the  lord  in 
good.'  such  case  (11)  ought  to  avow  upon  the  tenant  for  life,  fyc.  yet  the 

(370)#     whole  entire  tenement,  as  to  all  the  estates  *of  the  freehold,  or 

of  fee-simple,  or  otherwise,  fyc.  in  such  case  are  together  holden 

of  the  lord,  fyc. 

♦312 b.        (12)*  "But  not  to  make  avowry  upon  them  altogether.    M. 
3  H.  6." 

312  b.  This  is  added  to  Littleton,  but  it  is  consonant  to  law,  and  the  au- 

M.aa  6.  i.  thority  truly  cited. 

On  grant  of 

ftffiSflS7  "*#nd  the  tenant  for  life  attorn,  $c."  For  he  that  is  (as  hath 
raaindertn  been  said)  privy  and  immediately  tenant  to  the  lord  must  attorn; 
menttoCTan-  and  that  is  in  this  case  the  tenant  for  life :  and  so  of  the  other  side, 
wL  KootUa  ^  a  seignory  be  granted  to  one  for  life,  the  remainder  to  another  in 
to  the  remain-  fee^  the  attornment  to  the  tenant  for  life  is  an  attornment  to  the  re- 
torn' ?6Al*  niainder  also ;  [unless  it  be  that  they  in  the  remainder  (a)]  ought 
12 e.  4.4.  to  have  acquittal,  or  other  privilege  (whereof  they  should  be  prejo- 
9E.2.uu  At.  diced) ;  and  then  albeit  an  attornment  be  had  to  the  tenant  for  life, 
f^Tempii  an(* ne  acknowledge  the  acquittal,  &c.  yet  after  his  decease,  he  in  re- 
zLSrtd^ic'  ma*n(^er  snaN  n°t  distrain  until  he  acknowledge  the  acquittal,  not- 
680.  <3r!£.  withstanding  the  attornment  to  the  tenant  for  life. 

66.  Ante,  310  & 

a.  Post^QOb.)       ' 

§Be£i34b.  " Shall  have  the  remainder  by  way  of  escheat."  For  the  re- 
Poat,&0a.)  mainder  is  holden  of  the  lord,  but  not  immediately  holden ;  and  in 
this  case,  by  the  escheat  of  the  remainder,  the  seignory  is  extinct : 
for  the  fee-simple  of  the  seignory  being  extinct,  there  cannot  remain 
Tenures  107!  a  Particular  estate  for  life  thereof,  in  respect  of  the  tenure  and  atten- 
^uSt^at  ^ance  over>  an(*  °f  this  opinion  is  Littleton1  (d)  himself  in  our 

(11)  anient  d'avower—d'avotcera,  L.  and  ( 12)  This  paragraph  not  in  L.,  M.  nor 
M.  and  Roh.  Ron.  i 

(a)  Here  it  seems  that  the  text  should  he  understood  as  if  Lord  Coke  had  said,  "  unless  it  be 
that  they  who  attorned,  &c."  instead  of  "  unless  it  be  that  they  in  the  remainder,  &c" 
See  Mr.  JRitso's  Intro,  p.  120.     [Note  from  the  18th  London  edition,  1823.] 
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books.  But  otherwise  it  is  of  a  rent-charge  in  fee ;  for  if  that  be 
granted  for  life,  and  after  he  in  the  reversion  purchase  the  land,  so 
as  the  reversion  of  the  rent-charge  is  extinct,  yet  the  grantee  for  life 
shall  enjoy  the  rent  during  his  life,  for  there  is  no  tenure  or  atten- 
dance in  this  case. 

ALSO,  if  there  be  lord  and  tenant,  and  the  tenant  letteth  the  rL£TTL*T£; 
tenements  to  a  woman  for  life,  the  remainder  over  in  fee,  and  ^g^i 
the  woman  taketh  husband,  and  after  the  lorc[  grant  the  services,  a.  Alton* 
4rc.  to  the  husband  and  his  heirs;  in  this  case  the  "service  is  put  ^intof' 
in  suspense  during  the  coverture.    But  if  the  wife  die  living  the  JJJvhS2and 
husband,  the  husband  and  his  heirs  shall  have  the  rent  of  them  ofiiw  ter-t*- 
in  the  remainder,  fyc.     And  in  this  case  there  needeth  no  attorn-  toptZn£>ot 
m&nt  by  parol,  fyc.for  that  the  husband,  which  ought  to  attorn,  SSfSS-**" 
accepted  the  deed  of  grant  of  the  services,  fyc.  the  which  acceptance  ^/mttT* 
is  an  attornment  in  the  law.  ^     ' 

"  The  which  acceptance  is  an  attornment  in  the  law,  fyc."     312  b. 
Littleton  having  spoken  (as  hath  been  said)  of  attornments  in  deed,  If^'SoTO1! 
or  express,  now  cometh  to  speak  of  attornments  in  law,  or  implied :  g£nt  JJ£  £6 
and  having  before  set  down  five  express  attornments  in  deed,  doth  Rep.  85.  2 
in  this  chapter  enumerate  seven  attornments  in  law.     Here  it  is  to  **  •Ator,4W,) 
be  understood,  that  the  express  attornment  of  the  husband  will  bind 
the  wife  after  the  ^coverture,  and  inasmuch  as  this  acceptance  of    *313a. 
the  grant  is  an  attornment  in  law,  without  a  word  of  attornment  the  j^V!1' » 
seignory  shall  pass.    And  this  is  the  first  example,  that  Littleton  f£x&\*°1' 
putteth  of  an  attornment  in  law,  which  amounteth  to  an  express  £°^?ja- 
attornment,  for  that  it  is  an  agreement  to  the  granU  310.)     *' 

If  the  lord  grant  his  seignory  to  the  tenant  of  the  land,  and  to 
a  stranger,  and  the  tenant  accept  the  deed,  this  acceptance  is  a  good 
attornment  to  extinguish  the  one  moiety,  and  to  vest  the  other 
moiety  in  the  grantee,  as  hath  been  said. 

IN  the  same  manner  is  it,  if  there  be  lord  and  tenant,  and  the  uttmtow. 
tenant  taketh  wife,  and  after  the  lord  grant  the  services  to  the  ts^ ^?9, 
wife  and  her  heirs,  and  the  husband  accepteth  the  deed;  in  this  soiriheirank 
case,  after  the  death  of  the  husband,  the  wife  and  her  heirs  shall  ™w?f^fthe 
have  the  services,  fyc.  for  by  the  acceptance  (13)  of  the  deed  by  JJJJJJJJg^ 
the  husband,  this  is  a  good  attornment,  fyc.  albeit  during  the  S2S. 
coverture,  the  services  shall  be  put  in  suspense,  fyc. 

Here  is  the  second  example  that  Littleton  putteth  of  an- attorn-     313  a. 
ment  in  law,  and  staitdeth  upon  the  former  reason.  ^S&f&to.) 

"Shall  be  put  in  suspense."     Suspense  cometh  of  suspendeo,  ^"aSi4^ 
and  in  legal  understanding  is  taken  when  a  seignory,  rent,  profit  Jgfj-  &r. 
apprender,  &c.  by  reason  of  unity  of  possession  of  the  seignory,     (372)* 
rent,  &c.  and  of  the  land  out  of  which  they  *issue,  are  not  in  esse  for 
a  time,  et  tunc  dormiunt,  but  may  be  revived  or  awaked.     And 

(13)  deljait  per,  not  in  L.  and  M.  nor  Ron* 
vol-  n.  40 
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they  are  said'  to  be  extinguished  when  they  are  gone  for  ever,  et 
tunc  moriuntur,  and  can  never  be  revived  ;  that  is,  when  one  man 
hath  as  high  and  purdurable,  an  estate  in  the  one  as  in  the  other  (r). 

XJTTLBTON. 

%laT°"  ALSO,  if  there  be  lord  and  tenant,  and  the  tenant  grant  the 
so  if  theu-  tenements  to  a  man  for  term  of  his  life,  the  remainder  to  an- 
j^foMife,  other  in  fee,  if  the  lord  grant  the  services  to  the  tenant  for  life 
remainder  to  (14)  in  fee.  in  this  case  the  tenant  for  ter?n  of  life  hath  a  fee  in 

another  in       \ ,    '        J .    '         ,      .    , ,  .  *         ..  *     *  .  *  . 

fee,  and  the  the  services ;  but  the  services  are  put  in  suspense  during  his 
we're^rVnted  life.  But  the  heirs  (15)  of  the  tenant  for  life  shall  have  the 
foMffe,ehiT  services  after  (16)  his  decease,  fyc.  (17).  And  in  this  case  there 
thTield  wm  needeth  (IS)  no  attornment,  for  by  the  acceptance  of  the  deed 
anattorn-wa8  by  him  which  ousrht  to  attorn,  fyc.  this  is  an  attornment  ofit- 

mentlnlaw,      ^/vmN 

On  which       self  (19). 

case  looser-  N       ' 

vices  were 


£?ffie^n1y;       **ere  *s  &e  ^^  ^^  *at  Littleton  putteth  of  an  attornment  in 
313  a.  '  law.     And  it  is  to  be  observed,  that  albeit  a  grant,  as  hath  been 
said,  may  enure  by  way  of  release,  and  a  release  to  the  tenant  for 
life  doth  work  an  absolute  extinguishment,  whereof  he  in  the  re- 
mainder shall  take  benefit,  yet  the  law  shall  never  make  any  con- 
csiderf.26.)  •traction  against  the  purport  of  the  grant  to  the  prejudice  of  any,  or 
•313  b.    against  the  meaning  of  the  parties,  as  *here  it  should;  for  if  by 
(362)*     "construction  it  should  enpre  to  a  release,  the  heirs  of  the  tenant 
for  life  should  be  disherited  of  the  rent ;  and  therefore  Littleton  here 
saith,  that  the  heirs  of  the  grantee  shall  have  the  seignory  after  his 
death.     And  here  is  an  attornment  in  law  to  a  grant  suspended  that 
cannot  take  effect  in  the  grantee  so  long  as  he  liveth,  but  shall  take 
effect  in  his  heirs  by  descent;  for  the  inheritance  of  the  seignory 
was  in  the  tenant  for  life,  and  the  suspension  only  during  his  life. 


LITTLSTON. 


[Sect 561.      BUT  where  the  tenant  hath  as  great  and  as  high  estate  in 
313 *>•]  x  the  tenements  as  the  lord  hath  in  the  seignory;  in  such  case,  if 
xhejnntl™  the  lord  grant  the  services  to  the  tenant  in  fee,  this  shall  enure 
simple!)**"    *y  u>ay  of  extinguishment.    Causa  patet 

(14)  enfee  not  in  L.  and  M.  nor  Roh.  (17)  &c.  not  in  L.  and  M.  nor  Roh. 

(15)  It  tenant  a  terme  de  vie,  not  in  L.  and  08)  ascun,  added  in  L.  and  M.  and  Roh. 
M.  nor  Roh.  (19)  &c.  added  in  L.  and  M.  and  Roh. 

(16)  son;  not  in  L.  and  M.  nor  Roh. 

(r)  Suspension  is  a  partial  extinguishment,  or  extinguishment  for  a  time.  Extinguish- 
ment is  the  annihilation  of  a  collateral  thing  or  subject,  in  the  subject  itself  out  of  which  it 
is  derived :  as  in  the  instances  here  put  of  a  seignory,  rent,  &c.  Suspension  is  merely  for 
a  time,  because  the  party  whose  interest  is  to  be  suspended,  has  a  particular  estate :  or  be- 
cause he  h^s  a  defeasible  interest,  so  that  the  subject  itself,  or  the  estate  therein,  may  re- 
vive, when  there  shall  be  a  separation  of  these  interests,  which',  if  they  were  absolutely 
united,  would  be  extinguished.  These  two  acts  of  law  differ  from  merger,  which  is  the 
annihilation  of  one  estate  in  another.  That  the  estate  in  the  seignory,  rent,  or  common, 
ceases,  is  the  consequence  of  the  extinguishment  of  the  subject  itself.  When  the  subject 
eeases,  the  estate  therein  must  also  cease.  Under  the  doctrine  of  merger  the  subject  may 
continue  after  the  annihilation  of  one  estate  in  another ;  for,  notwithstanding  the  annihila- 
tion of  the  estate,  the  subject  continues,  and  the  effect  of  the  merger  is  only  to  involve  the 
time  of  one  estate  in  the  time  of  another  estate,  or,  at  the  utmost,  to  accelerate  the  right  of 
possession  under  the  more  remote  estate.  Thus  suspension  and  extinguishment,  correctly 
taken,  are  applicable  rather  to  the  things  themselves,  than  to  the  estates  or  degrees  of  in- 
terest therein.    3  PresU  Conv.  9— 11— [Ed.] 
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,    Here  Littleton  intendeth  not  only  as  great  and  high  an  estate,     313  b. 
but  as  purdurable  also,  as  hath  been  said ;  for  a  disseisor  or  tenant 
in  fee  upon  condition  hath  as  high  and  great  an  estate,  but  not  so 
purdurable  an  estate,  as  shall  make  an  extinguishment 

LITTLSTO*. 

•ALSO,  if  there  be  lord  and  tenant,  and  the  tenant  maketh  a  [Sect  562. 
lease  to  a  man  for  term  of  his  life,  saving  the  reversion  to  him-  g^^n? 
self  if  the  lord  grant  the  seignory  to  tenant  for  life  in  fee,  in  this  {j^^ 
case  it  behoveth  that  he  in  the  reversion  must  attorn  to  the  ten-  for  iff*,  «av. 
ant  for  life  by  force  of  this  grant,  or  otherwise  the  grant  is  void,  Etohiml* 
for  that  he  in  the  reversion  is  tenant  to  the  lord,  fyc.  SJSiSint1" 

waanecef- 

(20)   Yet  he  shall  not  hold  of  the  tenant  for  life,  during  his  grant  of  ti* 
life.     Causa  patet,  &c.  IhfuZ?** 

life. 

"  Yet  he  shall  not  *hold,  fyc."     This  is  added,  and,  not  in  the     «341  a. 
original,  and  is  against  law,  and  therefore  to  be  rejected. 

Here  in  this  case  he  in  the  reversion  of  the  tenancy  must  attorn,     313  b. 
because  he  is  the  tenant  to  the  lord ;  and  yet  the  seignory  shall  be  ^J^JjJ11 
suspended  during  the  life  of  the  grantee,  because  he  hath  an  estate  Sgnoij  wo 
for  life  in  the  tenancy,  but  his  heirs  shall  enjoy  the  seignory  by  Swathe 
descent  (s).  ^  By* 

*  "  Tenant  to  the  lordn  fyc"    Here  is  to  be  understood  a  diver-     (374)* 
sity,  when  the  whole  estate  in  the  seignory  is  suspended,  and  when 
but  part  of  the  estate  in  the  seignory  is  suspended.     And  in  this 
case  the  seignory  is  suspended  but  for  term  of  life ;  (e)  and  there-  («)  34  am.  p. 
fore  as  to  all  things  concerning  the  right  it  hath  his  being;  but  as  to 
the  possession  during  the  particular  estate  the  grantee  shall  take  no 
benefit  of  it :  therefore  during  that  time  he  shall  have  no  rent  ser- 
vice, wardship,  relief,  heriot,  or  the  like,  because  these  belong  to 
the  possession :  but  if  the  tenant  dieth  without  heir,  the  tenancy  shall  use.  a  ut. 
escheat  unto  the  grantee,  for  that  is  in  the  right;  and  yet  when  the    ouc  r* 
seignory  is  revived  by  the  death  of  the  tenant,  there  shall  be  ward- 
ship :  as  if  the  tenant  marry  with  the  seignoress  and  dieth,  his  heir 

(20)  This  paragraph  not  in  L.  and  M.  nor  Roh. 

(a)  If  a  disseisor  makes  a  lease  for  life,  the  remainder  in  fee,  and  the  disseisee  releases 
to  the  tenant  for  life,  this  shall  .enure  to  him  in  the  remainder,  because  the  release  cannot 
alter  the  notoriety  of  the  feudal  feoffment,  post,  276  a ;  but  the  release  of  the  feudal  lord 
to  the  tenant  for  life,  did  not  enure  to  him  in  the  remainder,  because  the  feudal  feoffment 
was  not  prejudiced,  but  stood  in  full  force,  whether  it  enured  one  way  or  the  other,  and 
therefore  it  was  held  to  enure  exclusively  to  the  benefit  of  him  that  purchased  such  seignory. 
Bat  in  the  case  of  tenant  for  life,  the  reversion  in  fee,  if  the  lord  granted  the  services  to  the 
tenant  for  life,  it  was  necessary  that  the  reversioner  should  attorn,  because  he  held  of  the 
lord :  such  attornment,  however,  made  no  alteration  in  the  tenure  of  the  estate  for  life,  nor 
in  the  least  degree  discharged  the  tenant  from  his  fealty  and  services.  But  the  tenure, 
which  the  tenant  for  life  purchased,  was  suspended,  during  the  continuance  of  the  estate 
for  life,  as  to  all  the  poaMttanry  fruits  of  such  tenure ;  for  he  could  not  exercise  the  preroga- 
tives of  a  lord  over  one  to  whom  he  owed  fealty,  and  therefore  he  could  have  no  wardship, 
marriage,  or  relief,  of  the  reversioner:  but,  if  the  reversioner  died  without  heir,  the  rever- 
sion escheated  to  tkt  grantee,  because  that  is  in  the  right.  Infra,  314  a.  Gilb.  Ten.  87, 88. 
-[Ed.] 
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within  age,  the  wife  shall  have  the  wardship  of  the  heir.  Also  in 
the  case  that  Littleton  here  putteth,  albeit  the  seignory  be  suspended 
but  for  life,  yet  some  hold  that  he  cannot  grant  it  over,  because 
the  grantee  took  it  suspended,  and  it  was  never  in  esse  in  him. 
But  if  the  tenant  make  a  lease  for  years,  or  for  life,  to  the  lord,  there 
the  lord  may  grant  it  over,  because  the  seignory  was  in  esse  in  him, 
Two8"  »■  an<*  tne  fee"s^mP^e  °f  the  seignory  is  hot  suspended.  But  if  the 
won«(J0itj  jor(j  disseise  the  tenant,  or  the  tenant  enfeoff  the  lord  upon  condi- 
tion, there  the  whole  estate  in  the  seignory  is  suspended,  and  there- 
fore he  cannot  during  the  suspension  take  benefit  of  any  escheat,  or 
grant  over  his  seignory  (t). 


886  b. 


UTTLSTOM. 

£Sect563. 
314  a.] 

Payment  of 
part  of  the 
servicei,  was 
a  good  attorn- 
ment in  law 
fcr  the  whole. 
(375)* 


314  a. 

4E.&56. 
Malman's 
case.    29  E. 
3.23.  5E.4.2. 
22  Ass.  ffi. 
7  H.  4. 10. 
36H.6.8. 
per  Prison. 
(Ante,  at*  b.) 
40  E.  3. 31 
(4  Rep.  8.) 


•ALSO,  if  there  be  lord  and  tenant,  and  the  tenant  koldeth  of 
the  lord  by  twenty  manner  of  services,  and  the  lord  grant  *his 
seignory  to  another;  if  the  tenant  pay  in  deed  any  parcel  of  any 
of  the  services  to  the  grantee,  this  is  a  good  attornment,  of  and 
for  all  the  services,  albeit  the  intent  of  the  tenant  was  to  attorn 
but  for  this  parcel,  for  that  the  seignory  is  (21)  entire,  although 
there  be,  divers  manner  of  services  which  the  tenant  ought  to 
do,  fyc. 

'  Here  it  appeareth  that  an  attornment  being  made  for  parcel,  is 
good  for  the  whole ;  for  seeing  he  hath  attorned  for  part,  it  cannot 
be  void  for  that,  and  good  it  cannot  be  unless  it  be  for  the  whole : 
but  of  this  sufficient  hath  been  said  before  in  this  Chapter. 

"  Pay  any  parcel  of  the  services,  fyc."  Here  is  the  fourth  ex- 
ample of  an  attornment  in  law;  for  payment  of  any  parcel  of  the 
services  is  an  agreement  in  law  to  the  grant 

ALSO,  if  there  be  lord  and  tenant,  and  the  tenant  holdeth  of 
the  lord  by  many  kind  of  services,  and  the  lord  grant  the  ser- 
vices to  another  by  fine;  if  the  grantee  sue  a  scire  facias  out  of 
the  same  fine  for  any  parcel  of  the  services,  and  hath  judgment 
to  recover,  this  judgment  is  a  good  attornment  in  law  for  all  the 
services  (22). 

Here  is  to  be  observed,  that  this  judgment  in  the  scire  faunas 
(which  is  no  more  but  that  the  demandant  shall  have  execution,  &c.) 
is  a  good  attornment,  albeit  it  is  presumed  that  judicium  redditur 
in  invitum,  and  that  an  attornment  in  law  of  any  part  is  good  for 
the  whole.  And  this  is  the  fifth  example  that  Littleton  putteth  of 
an  attornment  in  law. 


LITTLETON. 

[SecL564. 
314  b.] 

Judgment  for 
con  usee  in  a 
sci.  fa.  for 
any  part  of 
the  services, 
was  a  good 
attornment 
In  law  for  the 
whole. 

314  b. 
48  E.  a  24. 

3  E.  3.  quod 
Juris  clamnt. 

4  E.  a  28, 29. 
37  H.  6. 14. 

fer  Mojle. 
7E.3.29. 
(Post,  246  b. 
6  Rep.  64  b.) 

[SecL673.      ALSO,  %f  a  man  let  land  to  another  for  his  life,  and  after  he 
317  a.]     confirm  by  his  deed  the  estate  of  the  tenant  for  life,  the  remainder 


31)  fortquc  un  4,  added  in  L.  and  M. 
Roll. 


fcfc.  added  in  L.  and  M.  and  Roh. 


and 

<t)  For  the  lord  by  the  common  law,  in  the  first  case,  and  by  the  statute  of  gwa  emptons, 
in  the  second,  holds  of  the  next  superior  lord,  and  be  has  no  seignory  distinct  from  the  land 
itself*    Gilb.  Ten.  88.— lEd.] 
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to  another  in  fee  (of  this  sufficient  is  said  in  the  Chapter  of  Confir-  ^e^r  to 
mation,8ect  525.),  and  the  tenant  for  life  accepteth  the  deed,  then  h»s  ielSe«Tor 
is  the  remainder  in  fait  in  him  to  whom  the  remainder  is  given  i?  £"»!- " 
or  limited  by  the  same  deed  (23).     For  by  the  acceptance  of  the  lessee's' 
tenant  for  Itfe  (24)  of  the  deed,  this  is  an  agreement  of  him,  and  JJ^PSSSf 
so  an  attornment1*  in  law.    But  yet  he  An  the  remainder  shall  was  a  good 
not  have  any  action  *of  waste,  nor  other  benefit  by  such  re-  fn uwuto 
mainder,  unless  that  he  hath  the  said  deed  in  hand,  whereby  the  dw.remaln" 
remainder  was  intailed  or  granted  to  him.     (And  albeit  he  hath  Jq0^'251^ 
no  remedy  to  come  to  the  deed  during  the  life  of  tenant  for  life,       317  b.] 
yet  because  he  is  privy  in  estate,  he  shall  not  maintain  an  action  of    (376)* 
waste  without  showing  the  deed;  but  when  the  remainder  is  once    *3l7b. 
executed,  he  shall  not  need  to  show  the  deed).     And  because  that  t^*"*  1 
in  such  case  the  tenant  for  life  peradventure  will  (25)  retain  the  17E.3.con. 
deed  to  him,  to  this  intent,  that  he  in  the  remainder  should  not  Jr^*1^,  8 
have  dny  action  of  waste  against  him,  for  that  he  cannot  come  mh!&  n.,' 
to  have  the  deed  in  his  possession,  (26)  it  will  be  a  good  (27)  and  TiSckmo?- 
sure  thing  in  such  case  for  him  in  the  remainder,  that  a  deed  ton,s  ca*e* 
indented  be  made  by  him  which  will  make  such  confirmation, 
and  the  remainder  over,  fyc.  and  that  he  which  maketh  such  con- 
firmation deliver  one  part  of  the  indenture  to  the  tenant  for 
l%fe,  and  the  other  part  to  him  that  shall  have  the  remainder. 
And  then  he  by  showing  of  that  part  of  the  indenture  may  have 
an  action  of  waste  against  the  tenant  for  life,  and  all  other  ad-     317  b. 
vantages  that  he  in  the  remainder  may  have  in  such  a  case,  fyc.  Su*  \\£*' 

sect.  325. 675. 
Vid.  PI.  Com. 

Here  Littleton  putteth  a  case  of  a  remainder  whereunto  an  attorn-  JJ^J^'J 
ment  is  requisite.  And  this  is  the  sixth  example  of  an  attornment  stud',  cap.  20. 
in  law.  ,  8R.2.  m 

Waste,  inlir. 
escrite. 

"  //  will  be  a  good  and  sure  thing."     Hereby  it  appeareth  how  Jj  §-^J15- 
necessary  it  is  to  use  learned  advice  in  a  man's  conveyance,  for  14  h.' 4. 31! 
thereby  shall  be  prevented  many  questions,  and  not  to  follow  the      "'    *#> 
advice  of  him  that  is  experimented  only.  For  as  in  physic,  Nullum 
medicamentum  est  idem  omnibus,*ZQ  in  law  one  form  or  prece- 
dent of  conveyance  will  not  fit  all  cases. 

LITTLXTOK. 

ALSO,  if  a  man  let  lands  or  tenements  to  another  for  term  '■^u^6' 
of  years,  and  after  he  oust  his  termor,  and  therecf  enfeoff  ano-    (yrt)m 
ther  in  fee,  and  after  the  tenant  for  years  enter  upon  the  feoffee,  0nleMOhr. 
claiming  his  term,  fyc.  and  after  doth  waste ;  *  in  this  case  the  xlgjfior 
feoffee  shall  have  by  law  a  writ  of  waste  against  him,  and  yet  J^SS^hta9" 
he  did  not  attorn  (28)  unto  him.    And  the  cause  is,  as  /suppose,  JJJHiSin? ' 
for  that  he  which  hath  right  to  have  lands  or  tenements  for  afofj^miii 
years,  (29)  or  otherwise,  should  not  by  law  bemisconusant  of  the  s^''s  regress 
feoffments  which  were  made  of  and  upon  the  same  lands,  $c.  SJiiSenl 


(23)  car,  not  in  L.  and  M.  nor  Roh.  (27)  et  wre  cho$c9  not  in  L.  and  M.  nor 

------             -        -  --         -  •  ^on. 

_,  .„„._     . _,  _.  —  _  __         (21     .  _  .„. 

Rob.  (39)  ou  auturment,  not  in  L.  &  M.  nor 


(24}  de  it  fuitj  not  in  L.  and  M.  nor  Roh.    Roll 

(25)  reteigntr    receiver,  L.  and  M.  and        (28)  a  /uy,  not  in  L.  and  M.  nor  Roh. 
Ion.  ..... 

Roh. 


26)  et  pur  ceo,  added  in  L.  and  M.  and    RoJ 
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inuw,toveat  And  inasmuch  as  by  such  feoffment  the  tenant  for  years  teas 
£ethS  feS!?"  (30)  put  out  of  his  possession,  and  by  his  entry  he  caused  the 
reversion  to  be  to  him  to  whom  the  feoffment  was  made,  this  is 
a  good  attornment;  for  he  to  whom  the  feoffment  was  made,  had 
no  reversion  before  the  tenant  for  years  had  entered  upon  him, 
for  that  he  was  (31)  in  possession  in  his  demesne  as  of  fee,  and 
by  the  entry  of  the  tenant  for  years,  he  hath  but  a  reversion, 
which  is  by  the  act  of  the  tenant  for  years,  scilicet,  by  his  en- 
try, fye. 

rse? 677       THE  same  law  is,  as  it  seemeth,  where  a  lease  is  made  for 

319  a  "I     life,  saving  the  reversion  to  the  lessor,  if  the  lessor  disseise  the 

lessee,  and  make  a  feoffment  in  fee,  if  the  tenant  for  life  enter, 

and  make  waste,  the  feoffee  shall  have  a  writ  of  waste  without 

any  other  attornment,  causa  qua  supra*,  &c. 

318  b.         There  have  been  now  in  all  seven  examples,  that  Littleton  put- 

(6  Rep.  Ka.)  teth  of  an  attosnment  in  law,  and  here  he  putteth  two  cases  also  of 

a  notice  in  law.     And  the  reason  of  both  these  is  here  rendered  by 

Littleton.     First  for  the  Qotice,  Littleton  saith  that  the  lessee  shall 

not  by  law  be  misconusant  of  the  feoffments  that  were  made  of  and 

46  e.  a  aob.  upon  the  same  land.     And  the  reason  of  the  attornment  is,  because 

5. 12.'  mh.   the  whole  fee  simple  passeth  by  the  feoffment,  and  the  lessee  by  his 

^BRfthot  egress  leaveth  the  reversion  in  the  feoffee  (v),  which  *(saith  Little- 

(378)*  ton)  is  a  good  attornment  The  same  law  it  is  of  a  tenant  by  sta- 
(5 Rep.  ii3b.)  tute-merchant  or  staple,  or  elegit.  And  so  it  is  of  a  lease  for  life, 
b*£teh?f  **  Littleton  here  saith ;  and  so  it  was  resolved  (f)  in  Brasbritche's 
awe.  p.  16  case,  and  after  in  the  dean  of  Paul's  his  case  in  the  *common  place. 
of  fliui'i  "  But  shall  the  lessee  in  this  case  whether  he  will  or  no  do  an  act  that 
(3uij5.7.)*'  amounts  to  an  attornment,  viz.  by  his  regress,  or  else  lose  the  profit 

•319  a.  of  his  land  (w)  ?  And  some  do  hold  that  in  that  case  if  the  lessee 
wco^redta  for  life  do  recover  in  an  assise,  this  is  no  attornment,  because  he 
an  auiw.      COmes  to  it  by  course  of  law,  and  not  by  his  voluntary  act     And 

)18E  a  yet  *n  ^at  case>  ^  *n  ^e  case  °^t'ie  &ne>  ^e  state  °f  ^e  reversion 
4  b.   Lib.  6.  is  in  the  feoffee,     (g)  But  others  do  hold  it  all  one  in  case  of  a  re- 

fol.0Ob.    Sir  i  vo/ 

Movie  covery,  and  a  regress. 

Finbhe'i  J  ° 

case. 

(30)  mis  hors  de  son  possession,  et  per  son        (31)  en  possession— sti  re,  L.  and  M.  and 
entrie  il  causa  le  reversion  (Fesire  a  celuy  a  que    Ron. 
U  feoffment  fuit,  not  in  L.  and  M.  nor  Ron. 

(u)  The  tenant  for  life  or  years  by  his  re-entry  could  not  defeat  the  whole  feoffment,  be- 
cause he  had  only  a  right  to  an  estate  for  life  or  years ;  and  consequently,  as  his  act  of  en- 
try did  not  destroy  the  entire  operation  of  the  feoffment,  some  part  of  the  estate,  which 
passed  by  the  ceremony  of  this  feudal  conveyance,  must  be  left  in  the  feoffee.  Gilb.  Ten. 
93.  So  if  the  lessee  recovered  by  ejectment  or  assise,  yet  he  left  the  fee  in  the  feoffee ; 
since  in  this  case  also  the  entire  operation  of  the  feoffment  was  not  destroyed  by  the  re- 
covery, and  therefore  the  fee  must  reside  in  him.    Infra,  319  a. — [Ed.] 

(w)  In  answer  to  the  objection,  that  by  this  method  a  man  might  be  forced  to  attorn  to 
his  enemy,  Lord  Ch.  B.  Gilbert  observes,  that  it  seemed  better,  that  the  tenant  should  re- 
ceive some  small  prejudice,  than  that  the  rules  of  feoffments,  upon  whose  notoriety  every 
man's  estate  depended,  should  be  broken.  And  besides  it  was  the  tenant's  own  laches,  to 
suffer  himself  to  be  ousted  or  disseised ;  and  therefore  it  was  to  be  presumed,  that  he  was 
satisfied  with  the  feoffee.    Gilb.  Ten.  93.— [Ed.] 
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If  two  joint  lessees  for  years  or  for  life  be  ousted  or  disseised  by  JJg^K 
the  lessor,  and  he  enfeoff  another,  if  one  of  the  lessees  re-enter,  this       p* 
is  a  good  attornment,  and  shall  bind  both ;  for  an  attornment  in  law 
is  as  strong  as  an  attornment  in  deed. 

If  a  man  make  a  lease  for  life,  and  then  grant  the  reversion  for  life,  JJ?X%wt 
and  the  lessee  attorn,  and  after  the  lessor  disseise  the  lessee  for  life,  sft'a.) 
and  make  a  feoffment  in  fee,  and  the  lessee  re-enter,  this  shall  leave 
a  reversion  in  the  grantee  for  life,  and  another  reversion  in  the  fe- 
offee, and  yet  this  is  no  attornment  in  law  of  the  grantee  for  life,  be- 
cause he  doth  no  act,  nor  assent  to  any  which  might  amount  to  an 
attornment  in  law.  Et  res  inter  alios  acta  alteri  nocere  non  de- 
bet. Neither  hath  the  grantee  for  life  the  land  in  possession,  so  as 
he  may  well  be  misconusant  of  the  feoffment  made  upon  the  land, 
and  so  out  of  the  reason  of  Littleton.    But  yet  the  reversion  in  fee  C2Rep.67i.> 

doth  pass  to  the  feoffee. 

I 

(A)  If  the  lessor  disseise  tenant  for  life,  or  oust  tefiant  for  years,  Diversity  in 
and  maketh  a  feoffment  in  fee,  by  this  the  rent  reserved  upon  the  utS^fTrraL 
lease  for  life  or  years  is  not  extinguished,  but  *by  the  regress  of  the  ^rev4^ 
lessee  the  rent  is  revived,  because  it  is  incident  to  the  reversion :  jj»» ^J^, 
and  so  hath  it  been  adjudged.     But  if  a  man  be  seised  of  a  rent  in  dent  to  the 
fee,  and  disseise  the  tenant  of  the  land,  and  make  a  feoffment  in  fee,  c*)Vh!,0&  lfc 
the  tenant  re-entereth,  this  rent  is  not  revived  (x).     And  so  note  a  pS5?B°Lse,  v 
diversity  between  a  rent  incident  to  a  reversion,  and  a  rent  not  inci-  /S^gJk* 
dent  to  a  reversion.  (379)* 

<$Bep.  70a.> 

ALSO,  if  the  lard  of  a  tent  service  grant  the  services  to  ano-   unxwrar. 
ther,  and  the  tenant  attorn  by  a  penny,  and  after  the  grantee  ^J^'j? ?5* 
distrain  for  the  rent  behind^  and  the  tenant  make  rescous;  in  Diversity  be- 
this  case  the  grantee  shall  not  have  an  assise  for  the  rent,  but  a  g™£™w% 
writ  of  rescous,  because  the  giving  of  the  penny  by  the  tenant  ^ea^™*d 
was  (32)  not  but  by  way  of  attornment,  fyc.  (y).     But  if  the  te+  wh?relhwa» 
nant  had  given  to  the  grantee  the  said  penny  as  parcel  of  the  S^wno?* 
rent,  or  a  halfpenny,  or  a  farthing,  by  way  of  seisin  of  the  refit,  {pJJ^  mht,    , 
then  this  *is  a  good  attornment,  and  also  it  is  a  good  seisin  to  lfli£"Jfi 
the  grantee  of  the  rent ;  and  then  upon  such  rescous  the  grantee 
shall  have  an  assise,  fyc. 

Hereupon  is  to  be  observed  a  diversity  between  money  given  by     315  a. 
way  of  attornment,  and  where  it  is  given  as  parcel  of  the  rent  by  f^SNlL 

(33)  ne,  not  in  L.  and  M.  nor  Roh. 

(x)  Because  the  feoffor  could  not  have  it  again,  contrary  to  his  own  feoffment,  and  the 
feoffee  could  never  have  it,  since  he  "was  only  seised  of  the  land,  and  not  of  the  rent,  and 
the  rent  was  never  transferred  to  him.     Gilh.  Ten.  95. — \Ed.] 

(y)  And  it  was  not  sufficient  to  found  an  assise,  as  it  was  no  seisin  of  the  rent,  unless 
the  tenant  had  given  it  in  the  name  of  seisin ;  but  the  grantee  might  have  a  writ  of  rescous, 
because  the  distress  was  lawful,  being  annexed  to  the  services  which  passed  by  the  attorn- 
ment, and  therefore  the  rescue  was  tortious.  Gilb.  Ten.  89.  A*  distinction  is  observable 
between  this  case  of  a  rent  at  law  and  where  a  rent  is  limited  under  the  statute  of  Uses ;  for 
if  land  be  conveyed  to  A.  B.  and  his  heirs,  to  the  use  that  C.  D.  may  receive  thereout  an 
annual  rent,  the  use  of  the  rent  is  immediately  executed  by  the  statute  in  C.  D,  1  Sand. 
101.—  Ed.] 
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■ecu  635.  25  way  of  seisin  of  the  rent  For  albeit  the  rent  be  not  doe  before  the 
a  lVarH.*  day,  yet  a  payment  of  parcel  of  the  rent  beforehand  is  an  actual  sei- 
tdtittk  «n  of  the  rent  to  have  an  assise.  And  so  it  is  if  he  give  an  ox,  a 
iuSm  6ix40  horse,  a  sheep,  a  knife,  or  any  other  valuable  thing,  in  name  of  sei- 
E.a.z^  23  sin  of  the  rent  beforehand,  this  is  good.  And  therefore  a  payment 
h!  4. 2.  tit  in  name  of  seisin  is  more  beneficial  for  the  grantee,  because  that  is 
9M6R*^o  both  an  actual  seisin  and  an  attornment  in  law;  and  yet  being  given 

<Pr§80^)  before  the  day in  which  the  rent  is  due'  lt  sha11  not  be  abated  #out 
C      ;      of  the  rent     So  as  to  give  seisin  of  the  rent,  it  is  taken  for  part  of 

the  rent ;  but  as  to  the  payment  of  the  rent,  it  is  accounted  ai  no 
part  of  the  rent ;  and  the  reason  W  the  diversity  is,  for  that  reme- 
dies to  come  to  rights  or  duties  are  ever  taken  favourably.  Here 
also  appeareth  that  there  is  an  actual  seisin,  or  a  seisin  in  deed  of  a 
rent,  whereof  (as  Littleton  here  speaketh)  an  assise  doth  lie ;  and  a 

wtlbton.   seisin  in  law  which  the  grantee  hath  by  attornment  before  actual 

1  sTsa.]     Possession  (1). 

6.  What  te- 

SS&SSto,  ALSO,  if  there  be  many  joint  tenants  (33)  which  hold  bycer- 
toffi!!ted  *ain  services,  and  the  lord  grant  to  another  the  services,  and  one 
Attornment  of  the  joint  tenants  attorn  to  the  grantee,  this  is  as  good  as  if 
£?nlmadeV  all  (34-)  had  attorned,for  that  the  seignory  is  entire,  fyc. 

one  of  several 
joinuenaau ; 

315  a.         Here  is  to  be  observed  what  manner  of  tenants  shall  attorn  to  the 

ao2*?L  Abr'  grant     And  first  (a)  if  there  be  two  or  more  joint-tenants,  and  sne 

(onijik  of  them  attorn,  it  is  sufficient:  for,  as  it  hath  been  often  said,  there 

^okeer%  cannot  be  an  attornment  in  part     And  albeit  there  is  great  authority 

cafl0'  uh  h1*  a8a*nst  Littleton,  yet  the  law  hath  been  adjudged  according  to  Lit- 

SSnoriUes6  Ueton's  opinion  (z),  as  it  hath  been  in  other  of  his  cases  when  they 

i^toLiSr.  have  come  in  question :  and  as  it  is  of  an  attornment,  so  it  is  of  a 

ot  b*ost'  seisin ;  a  seisin  of  a  rent  by  the  hands  of  one  joint-tenant  is  good  for 
all,  and  a  seisin  of  part  of  the  rent  is  a  good  seisin  of  the  whole. 

mmfshen  {k)  If  either  the  grantor  or  the  grantee  die,  the  attornment  tf 
4*fo™Ufc6.  countermanded  ;  but  if  the  tenant  die,  he  that  hath  his  estate  may 
fol*3L  ^k?'  attorn  at  any  time.  If  the  tenant  grant  over  his  estate,  his  assignee 
4H.6.29.      mav  attorn. 

18  E.  4. 10.  *'    a*W1"* 

or  assignee. 

so  it  might         (0  ^  an  infant  hath  lands  by  purchase  or  by  descent,  he  shall  be 

m^by  an  comPe^ed  to  attorn  in  a  per  quae  servitia  (a  1),  and  no  *mischiefto 

infrnt :  the  infant ;  for  when  he  cometh  to  full  age,  he  may  disclaim  to  hold 

</>^488E?a  of  him,  or  he  may  say  that  he  holds  by  lesser  services :  but  there 

Age  33.  26E.  * 

(33)  qttt—et,  L.  and  M.  and  Ron.  (34)  usseni  attornc—attornerent,  L.  and  M. 

and  Ron. 

(1)  This  is  only  to  be  understood  of  a  rent  at  common  law ;  but  if  the  rent  is  limited,  as 
an  use  under  the  statute, — as  if  lands  are  conveyed  by  lease  and  release  to  A.  and  his  heir*, 
to  the  use  that  B.  may  receive  out  of  them  an  annual  rent ;  the  statute  immediately  execute! 
the  use  of  the  rent  in  B.— [Butler,  Note  274.] 

(z)  The  attornment  of  one  joint-tenant  was  good,  for  both  are  tenants  of  the  whole  land' 
and  since  the  whole  services  are  due  from  both,  either  might  consent  for  the  whole.  Gilb 
Ten.  89.    Ld.  Raym.  312 [Ed.] 

(a  1)  As  to  this  writ  see  n.  (l  1)  infra.— [Ed.] 
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should  be  a  greater  mischief  for  the  lord  if  the  attornment  of  an  in-  a©.  37H& 
fant  should  not  be  good,  for  he  should  lose  his  services  in  the  mean*  &,&&£&. 

time.  *  Aae.  27. 

"me*  32  E.  3.  tit. 

per  qu»  eer- 
vh.6.   2 E. 2. Attorn. 7a   2 E. 2. Ibid. 77.    18 H. 6. 2. Lib. a fbL 84, 85.   Conye'acaae. 
4  Mar.  Dyer,  117.   21  E.  3.  Age  85.    7  E.  2.  Age  140. 

If  an  infant  be  a  lessee,  he  shall  be  compelled  to  attorn  in  a  quid 
juris  clamat.  The  attornment  of  an  infant  to  a  grant  by  deed  is 
good,  and  shall  bind  him,  because  it  is  a  lawful  act,  albeit  he  be  not 
upon  that  grant  by  deed  compellable,  to  attorn.  Of  baron  and  feme 
Littleton  putteth  many  cases  in  this  Chapter. 

{m)  A  man  that  is  deaf  and  dumb,  and  yet  hath  understanding,  aecuaaatoa 
may  attorn  by  signs:  (n)  but  one  that  is  not  compos  mentis  K^oSnwS? 
cannot  attorn,  for  that  he  that  hath  no  understanding  cannot  agree  S>  u?E.a'S 
to  the  grant 

What  conveyances  shall  be  good  without  attornments  more  shall 
be  said  in  this  Chapter  in  his  proper  place. 

ALSO,  if  a  man  letteth  tenements  for  term  of  years,  by  force  mttmtow. 
of  which  lease  (35)  the  lessee  is  seised,  and  after  the  lessor  by  his    325*^1 
deed  grant  the  reversion  to  another  for  term  of  life,  or  in  tail,  or  in  Might  haVe 
fee;  it  behoveth  in  such  case  that  the  tenant  for  years  attorn,  or  ^^for  . 
otherwise  nothing  shall  pass  to  such  grantee  by  such  deed.    And  JJJJJ^JJ 
if  in  this  case  the  tenant  for  years  attorn  to  the  grantee,  then  the  veratonex- 
freehold  shall  presently  pass  to  the  grantee  by  such  attornment,  GBCeiXuI; 
without  any  livery  of  seisin,  $c.  because  if  any  livery  of  seisin, 
(36)  fyc.  should  be  or  were  needful  to  be  made,  then  the  tenant 
for  years  should  be,  at  the  time  of  livery  of  seisin,  ousted  of  his 
possession,  (37)  which  should  be  against  reason,  fyc. 

Here  Littleton  having  spoken  of  grants  of  seignorics  and  rent-  315b. 
charges,  and  rent-seek  issuing  out  of  land,  here  treateth  of  a  grant 
*pf  a  reversion  of  land  upon  an  estate  for  years;  seeing  this  grant  of 
the  reversion  must  be  by  deed,  and  the  *agreemcnt  of  the  lessee  (3825* 
for  years  requisite  thereunto,  the  freehold  and  inheritance  do  pass 
thereby,  as  well  as  by  livery  of  seisin,  if  it  were  in  possession :  and 
the  grant  of  the  reversion  by  deed  with  the  attornment  of  the  lessee, 
do  countervail  in  law  a  feoffment  by  livery,  as  to  the  passing  of  the 
freehold  and  inheritance. 

"  For  term  of  years."     (o)  And  yet  a  tenant  by  statute  merchant,  or  by  umanu 
or  tenant  by  statute-staple,  or  by  elegit,  must  also  attorn ;  for  the  £^tAUIte, 
grantee  may  have  a  venire  facias  ad  computandum,  or  tender  the  ^1^* 
money,  &c.  and  discharge  the  land;   and  if  the  reversion  be  grant-  Brook  .at. 
ed   by  fine,  they  shall  be   compelled  to  attorn   in  a  quid  juris  32E.3.  scir. 
clamat.  fe10L  Dy' 

(35)  k  lessee,  not  in  L.  and  M.  nor  Roh.  (37)  te  quel— que,  L.  and  M.  and  Ron. 

(36)  Uc.  not  in  L.  and  M.  nor  Roh. 
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tAnte,  ii3a.        And  so  the  executors  that  have  the  land  until  the  debts  be  paid 
81  U)         fnust  attorn  upon  the  grant  of  the  reversion,  although  they  have  not 
any  certain  term  for  years. 

uttlbtow.  J1LSO,  \f  tenements  be  letten  to  a  man  for  term  of  life,  or  given 
^5  bT"  *n  ta^>  sav*n8  the  reversion,  fyc.  if  he  in  the  reversion  in  such 
orbTieswe  case  grant  the  reversion  to  another  by  his  deed,  it  behoveth  that 
2££rf"  the  tenant  of  the  land  attorn  to  the  grantee  in  the  life  of  the 
TBrt!Si  on     gran*0**)  °r  otherwise  the  grant  is  void  (38). 

E»  estate; 

315  b.         Here  Littleton  speaketh  of  a  reversion  expectant  upon  an  estate 
for  life,  or  a  gift  in  tail. 


♦316  a.  "//  behoveth  that  the  tenant  of  the  land*  attorn  to  the  gran- 
by ^Smlw"  iee>  ^c#"  ^*et  us  t*ieref°re  sPeat  nrst  of  tenant  for  life :  and  yet  in 
°h  dohVL  80me  case  albeit  tenant  for  life  hath  granted  over  his  estate,  yet  he 
awSJfnment;  shall  attorn,  (p)  As  if  tenant  in  dower  or  by  the  curtesy  grant 
tlLAuSnaa.  over  his  or  her  estate,  and  the  heir  grant  over  the  reversion,  the 
30E."a  it  tenant  in  dower  or  by  the  curtesy  may  attorn,  because  at  the  time 
we  3?"  °^^e  grant  made  they  were  attendant  to  the  heir  in  reversion,  and 
10  e!  3!  quid  the  grantee  cannot  be  tenant  in  dower,  or  tenant  by  the  curtesy. 
Sri4i  E^ia  And  if  the  reversion  be  granted  by  fine,  the  fine  must  suppose  that 
t£jpk£'ik  ^e  tenant  in  dower  or  by  the  curtesy  did  hold  the  land,  albeit  they 

had  formerly  granted  over  their  estate,  and  albeit  the  reversion 

(383)*     doth  pass  by  the  fine ;  yet  the  quid  juris  clamat  must  *be  brought 

^nS^sb-e.  against  him  that  was  tenant  at  the  time  of  the  note  levied.     But  yet 

JfPJak72,  a"er  the  reversion  is  granted  over,  the  grantee  shall  not  have  any 

action  of  waste  against  the  tenant  in  dower  or  by  the  curtesy,  but 

the  action  of  waste  must  be  brought  against  their  assignee,  and  not 
<3  Rep.  23b.)  against  themselves  ;  for  tenant  by  the  curtesy  or  tenant  in  dower 

cannot  hold  of  any  but  of  the  heir :  and  therefore,  in  respect  of  the 

1>rivity,  they  shall  attorn  and  be  subject  to  an  action  of  waste,  as 
ong  as  the  reversion  remaineth  in  the  heir,  albeit  they  have  gran- 
ted over  their  whole  estate.  And  it  is  worthy  of  the  observation, 
that  if  the  grantee  of  the  reversion  doth  bring  an  action  of  waste 
<0)Regiat.72.  against  the  assignee  of  the  tenant  by  the  curtesy,  (q)  the  plaintiff 
1  must  rehearse  the  statute,  which  proveth  that  no  prohibition  of 
waste  in  that  case  lay  at  the  common  law,  as  it  did  if  the  heir  had 
brought  it  against  the  tenant  by  the  curtesy  itself;  and  therefore, 
some  do  hold,  that  if  the  heir  do  grant  over  the  reversion  that  the 
attornment  of  the  assignee  of  the  tenant  by  the  curtesy,  or  of  tenant 
in  dower,  is  sufficient,  because  they  afterward  must  be  attendant  and 
subject  to  the  action  of  waste. 

JgE.4.  wu  If  the  reversion  of  lessee  for  life  be  granted,  and  lessee  for  life 
assign  over  his  estate,  the  lessee  cannot  attorn  ;  but  the  attornment 
of  the  assignee  is  good,  because  (as  Littleton  here  saith)  it  behoveth 
that  the  tenant  of  the  land  do  attorn,  and  after  the  assignment  there 
is  no  tenure  or  attendance,  &c.  between  the  lessee  and  him  in  re- 
version. 

(38)  Uc.  added  in  L.  and  M.  and  Roh. 
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If  lessee  for  life  assigneth  over  his  estate  upon  condition,  he,  hav-»  s  h.  b.  10. 
ing  nothing  in  him  but  a  condition,  shall  not  attorn ;  but  the  assignee 
may  attorn,  because  he  is  tenant  of  the  land. 

IN  the  same  manner  is  it,  if  land  be  (39)  granted  in  tail,  or  littlbtw. 
let  to  a  man  for  term  of  life  (b  1),  the  remainder  to  another*  ^t0^56?" 
(40)  in  fee,  if  he  in  the  remainder  will  grant  this  remainder  to  orby  uJmi 
another,  fyc.  if  the  tenant  cfthe  land  attorn  in  the  life  of  the  f°*^££'o( 
grantor  then  the  grant  of  such  a  remainder  is  good,  or  otherwise  the  remind- 

not.  er  expectant 


on  his  c 
(384)* 

Littleton  also  speaketh  here  of  an  attornment  by  tenant  in  tail;     315  a. 
and  true  it  is  that  he  may  attorn ;  but  where  the  reversion  is  granted  &>  jt  might 
by  fine,  he  is  not  compellable  to  attorn,  because  he  hath  an  estate  mad*  t>yV 
of  inheritance,  which  may  continue  for  ever  (c  1).     And  so  it  SS?£Siof 
is  of  a  tenant  in  tail  after  possibility  of  issue  extinct,  he  shall  not  JJ/^jjJjJ 
be  compelled  to  attorn  for  the  inheritance  which  was  once  in  him.    expectant  on 

*  his  estate ; 

though  he 
was  not  compellable  to  attorn : 
12E.4.3.4.    3E.4.11.    43E.3.1.   46E.3.13.    <9Rep.85b.)    (Anto,27b.)   5H.6. 
(11  Rep.  79.)   20E.aquidjuriaclamat.63. 

accusal  to 
the  assignee 

(r)  But  if  tenant  in  tail,  after  possibility  of  issue  extinct,  grant  £*$£*£•- 
over  his  estate,  his  assignee  shall  be  compelled  to  attorn,  because  he  sibiiity,  ate. 

1-    j  i_    ^       1.  PA     r       i-/»  r  (T)  Seethe 

never  had  but  a  bare  state  for  life.  chap,  of  Te- 

nant in  Tail 
after  posslbl- 

*Butas  to  tenant  in  tail,  note  a  diversity  between  a  quid  juris  JJgJnctfand 
clamat,  and  a  quern  redditum  reddit,  or  a  per  quae  servitia;  for  Ewin's  w^ 
against  a  tenant  in  tail  no  quid  juris  clamat  lieth,  as  is  aforesaid,  be'adjudmi. 
But  if  a  man  make  a  gift  in  tail,  the  remainder  in  fee,  and  the  seig-    *316d« 
nory  or  rent-charge  issuing  out  of  the  land  be  granted  by  fine,  the 
conusee  shall  maintain  a  per  qua  servitia,  or  a  quern  redditum,   ■ 
and  compel  him  to  attorn  ;  for  herein  his  estate  of  inheritance  is  no 
privilege  to  him,  for  that  a  tenant  in  fee  simple  (as  his  estate  was  at 
common  law,)  is  also  compellable  in  these  cases  to  attorn. 

(41)  P.  12  Edw.  4.  //  is  there  holden  by  the  whole  court,  that   littleton.  ( 
tenant  in  tail  shall  not  be  compelled  to  attorn,  but  if  he  will  at-  ts®c£^°" 
torn  gratis,  it  is  good  enough.  (11  Rep>  ft, 

(39)  done  en  Utile  ou,  not  in  L.  and  M.  (41)  This  paragraph  not  in  L.  and  M.  nor 
nor  Ron.  Ron. 

(40)  enfee—&c.  L.  and  M. 

(b  1)  In  the  case  of  tenant  for  life,  remainder  in  fee,  if  the  remainder-man  granted  over 
his  remainder,  the  attornment  of  the  tenant  for  life,  although  he  held  of  the  very  lord,  and 
not  of  the  remainder-man  (supra,  p.  367.  n.  (n.),)  was  yet  necessary :  1st.  Because  the 
remainder-man  oame  in  by  the  feudal  feoffment,  and  therefore  the  remainder  could  not  pass 
without  the  utmost  notoriety,  and  this  was  by  attornment  coram  paribus,  to  which  such 
notoriety  was  attributed,  that  the  feudal  feoffment  could  not  be  altered  without  it.  And 
2dly.  Because  the  action  of  waste,  and  the  right  of  forfeiture  of  tenant  for  life,  accrued  to 
him  in  remainder ;  and  therefore  the  tenant  tor  life,  being  to  some  purposes  attendant  on 
the  remainder-man,  it  was  fit  that  he  should  attorn  to  his  grant.    Gilb.  Ten.  90, 91.-— [Ed.] 

(c  1)  And  therefore  he  was  looked  upon  as  master  of  the  estate,  and  was  not  bound  to 
transfer  the  reversion  according  to  the  pleasure  of  the  grantee.    Besides,  the  statute  law  is, 
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(385)*         *This  is  added  to  Littleton,  and  therefore,  though  it  be  good  law, 
316  b.      and  the  book  truly  cited,  yet  I  pass  it  over. 

t&nt]ffi       •&LSQ>  if  tend  be  kt  1°  a  m°n  for  ytars,  the  remainder  to 

316  b.]  "  another  for  life,  reserving  to  the  lessor  a  certain  rent  by  the  year, 

in  cane  of      and  livery  of  seisin  upon  this  is  made  to  the  tenant  for  years ; 

yeaniufone,  if  he  in  the  reversion  in  this  case  grant  the  reversion  to  another, 

aether  fcrto  (42)  &c-  and  the  tenant  which  is  in  the  remainder  after  the  term 

mentto a*"  '  °f  years  (43)  attorn,  this  is  a  good  attornment,  and  he  to  whom 

pram  of  the    this  reversion  is  granted  by  force  of  such  attornment  shall  dis- 

mfgh7hanve     train  the  tenant  for  years  for  the  rent  due  after  such  attorn- 

eTtheJT^1*  ment,  albeit  that  the  tenant  for  years  did  never  at forn  unto  him. 

And  the  cattle  is,  for  that  where  the  reversion  is  depending  upon 

an  estate  of  freehold,  it  sufficeth  that  the  tenant  of  the  freehold 

do  attorn  upon  such  a  grant  of  the  reversion,  fyc. 

316  b.         "//  sufficeth  that,  the  tenant  of  the  freehold  do  attorn.99  (I) 

Note  Littleton  saith  not  here,  that  the  tenant  of  the  irank-tenement 
•317  a.     ought  in  this  case  to  attorn,  but  that  *it  sufficeth  that  he  doth  attorn. 
FtKhMSEi.  ^nd  I  heard  Sir  James  Dyer,  chief  justice  of  the  common  pleas, 
ca^'incom  ^°^?  ***  m  **"s  case  *f  ™e  tenant  for  years  did  attorn,  it  would 
Banco.       *  vest  the  reversion ;  for  seeing  the  estate  for  years  is  able  to  support 
the  estate  for  life,  he  shall  bind  him  in  the  remainder  by  his  attorn- 
ment in  respect  of  his  estate  and  privity. 

urTLBTON.       And  it  is  to  be  understood,  that  where  a  lease  for  years,  or  for 

3nM     We> t)T  a  Sifl  *n  ia*h  *s  ma^e  *°  any  man>  reserving  to  such  les- 
(Aot«,'i43a.   sor  or  donor  a  certain  rent,  fyc.  if  such  lessor  or  donor  grant  his 
a^aosao   reversion  to  another,  and  the  tenant  of  the  land  attorn,  the  rent 
g*gk*br- 1  passeth  to  the  grantee,  although  that  in  the  deed  of  the  grant  of 
the  reversion  no  mention  be  made  of  the  rent,  for  that  the  rent 
(386)*     is  incident  to  the  reversion  in  *such  case,  and  not  h  convecso,  ^c. 
For  if  a  man  will  grant  the  rent  in  such  case  to  another,  reserv- 
ing to  him  the  reversion  of  the  land,  albeit  the  tenant  attorn 
to  the  grantee,  this  shall  be  but  a  rent-seek,  fyc. 

317  a.         Of  this  Littleton  hath  spoken  before,  in  the  Chapter  of  Rents. 

318  a.  And  here  it  is  good  to  be  seen  what  grantors  or  others  that  make 
on  a  grant  of  conveyances,  &c.  are  such  as  their  grants  or  conveyances  are  either 
holden  oftho  good  without  attornment,  or  where  the  tenant  is  no  way  compellable 
liceiw!^11  to  attorn.     Tenant  for  life  shall  not  be  compelled  to  attorn  in  a  quid 

(42)  &c.  not  in  L.  and  M.  nor  Roh.  (43)  soy,  not  in  L.  and  M.  nor  Roh. 

that  the  will  of  the  donor  be  observed,  and  therefore  he  could  not  be  compelled  to  transfer 
the  tenure ;  but  if  he  attorned  gratis,  it  was  good,  because  then  it  could  not  be  presumed  to 
be  to  the  prejudice  of  his  issue.    Gilb.  Ten.  103. — [Ed.] 

(1)  Two  reasons  are  given  for  this.  One  is,  that  the  possession  of  the  tenant  for  years  is 
the  possession  of  the  immediate  freeholder.  See  Breatman's  case,  6  Rep.  56  b.  The  other 
reason  is,  that  as  the  termor  for  years  held  of  the  reversioner,  and  pays  the  services  to  him, 
so  the  tenant  for  life  holds  also  of  him. — Thus  as  both  hold  estates  of  the  reversioner,  either 
of  them  may  attorn.    [Butler,  note  275.J 
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juris  domett  (e  1)  upon  a  grant  of  a  reversion  by  fine  holden  of  nam  for  life 
the  king  in  chief  without  license  ;  but  the  reason  hereof  is,  not  be-  peiiabie  to 
cause  the  tenant  for  life  might  be  charged  with  the  fine,  for  his  estate  J^JiiX* 
was  more  ancient  than  the  fine  levied,  but  because  the  court  will  not  S^E^h. 
suffer  a  prejudice  to  the  king,  and  the  king  may  seise  the  reversion  J^11^^1"- 
and  rent,  and  so  the  tenant  shall  be  attendant  to  another.     Also  it  foi.  86.  justl 
is  a  general  rule,  that  when  the  grant  by  fine  is  defeasible,  there  the  Ca£dhams 
tenant  shall  not  be  compelled  to  attorn.  ,  ^Z^it^ 

pe liable  to at- 

As  if  an  infant  levy  a  fine,  this  is  defeasible  by  writ  of  error  du-  gram  by  fin© 
ring  his  minority,  and  therefore  the  tenant  shall  not  be  compelled  to  5"  e  eaai" 
attorn.  W'&. 

297.) 

So  if  the  land  be  holden  in  ancient  demesne,  and  he  in  the  rever-  be. 3. 25. 
sion  levieth  a  fine  of  the  reversion  at  the  common  law,  the  tenant  uentDe-An" 
shall  not  be  compellable  to  attorn,  because  the  estate  that  passed  is  me8ne  l6* 
reversible  in  a  writ  of  deceit 

So  if  tenant  in  tail  had  levied  a  fine,  the  tenant  should  not  be  com-  ^^  Im- 
pelled to  attorn,  because  it  was  defeasible  by  the  issue  in  tail.  48  e.' 3. 23. 

But  now  the  statutes  of  4  H.  7.  and  32  H.  8.  having  given  a  fur- 
ther strength  to  fines  to  bar  the  issue  in  tail,  the  reason  of  the  com- 
mon law  being  taken  away,  the  tenant  in  this  case  *shall  be  com-*     (387)* 
pelled  to  attorn,  as  it  was  adjudged  (*)  in  Justice  Windham's  case.    S?  Justin  * 


case. 


If  an  alienation  be  in  mortmain,  the  tenant  shall  not  be  compelled  gaEla.  wl 
to  attorn,  because  the  lord  paramount  may  defeat  it. 

Onattorn- 

It  is  said  in  our  books,  that  if  tenant  for  life  have  a  privilege  not  ^"L1?^ 

•  iti/»  1  •    •*  •/•111  tenantforliw 

to  be  impeachable  of  waste,  or  any  other  privilege,  if  he  doth  attorn  in  a  quid  juris 
without  saving  his  privilege,  that  he  hath  lost  it ;  which  is  so  to  be  Sut^iln^hii 
understood,  where  he  attorns  in  a  quid  juris  clamat  brought  by  the  SriSJS'wlS 
conusee  of  a  fine,  that  if  he  claimeth  not  his  privilege,  but  attorn  JP^jj  fff 
generally,  his  privilege  is  lost,  for  that  the  writ  supposeth  him  to  be  1§||?-  2l 
but  a  bare  tenant  for  life ;  and  by  his  general  attornment,  according  e.3.48.  24e. 
to  the  writ,  he  is  barred  for  ever  to  claim  any  privilege  but  a  bare  2532f.*!b!' 
estate  for  life.  ffVSS* 

79.  lRnLAbr. 
412. 296. 

But  if  upon  a  grant  of  the  reversion  by  deed,  the  tenant  for  life  Po*,274b.) 
doth  attorn,  he  loseth  no  privilege,  for  there  can  be  no  conclusion  or  secusaato 
bar  by  the  attornment  in  pais:  and  so  it  is  of  an  attornment  in  law.  mnundeed; 
As  if  the  lessor  disseise  the  lessee  for  life,  and  make  a  feoffment  in    orlnUwJ 
fee,  and  the  lessee  re-enter ;  this  is  an  attornment  in  law,  which  shall 
not  prejudice  him  *of  any  privilege :  so  it  is  if  the  lessor  levy  a     *320  b. 
fine  of  the  reversion,  and  the  conusee  die  without  heir,  whereby  the 
reversion  escheateth,  in  this  case  the  law  doth  supply  an  attornment, 
and  therefore  the  lessee  shall  lose  no  privilege.     But  in  the  quid  or  where  he 
juris  clamat j  if  the  lessee  show  his  estate  and  his  privilege,  and  is  £riviie«  \l 
ready,  saving  to  him  his  privilege,  &c.  to  attorn,  hereby  either  his  ^SiSt jurt8 

(b  1)  See  n.  (l  1)  infra.— [Ed.] 
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(8R«p.39b.)  privilege  shall  be  allowed  and  entered  of  record,  or  he  shall  not  be 
<«Mrc.?&  compelled  to  attorn  (pi):  (s)  and  if  the  plaintiff  be  within  age,  so 
!?iu5?*86  u>    as  he  cannot  acknowledge  the  privilege,  the  tenant  shall  not  be  com- 
(388)*     pelled  to  attorn  until  his  *full  age,  when  he  may  acknowledge  it 
vJun.bmd  ^ut  otherwise  it  is  (as  some  hold)  if  a  quid  juris  clamat  be  brought 
SSaJ^Sa,  ky  baron  and  feme,  the  privilege  shall  be  entered  into  the  roll,  not- 
He«net G6.&  withstanding  she  is  a  feme  covert     And  in  a  per  quae  servitia 
ShLu&^F  brought  by  the  conusee  of  the  mesne,  the  tenant  may  show  that  he 
Sit«.  ra  held  oy  homage  ancestrel,  and  saving  to  him  his  warranty  and  ac- 
VRep.4b.)  quittal,  he  is  ready  to  attorn.     In  the  same  manner,  if  the  tenant 
via.  sect  657.  hath  any  other  acquittal,  and  the  mesne  levy  a  fine  to  one  for  life, 
the  remainder  to  another  in  fee,  the  tenant  for  life  bringeth  a  per 
quae  servitia,  and  the  tenant  is  ready  to  attorn,  saving  his  acquittal, 
and  the  plaintiff  acknowledged  it,  and  thereupon  the  tenant  attorn, 
tenant  for  life  dieth ;  in  this  case,  albeit  regularly  the  attornment  to 
the  tenant  for  life  is  an  attornment  to  him  in  the  remainder,  yet  in 
this  case  he  in  the  remainder  shall  not  distrain,  till  he  hath  acknow- 
ledged the  acquittal,  which  must  be  in  a  per  quae  servitia,  brought 
by  him  against  the  tenant 

uTMrow.  JILSO,  if  two  joint-tenants  be,  who  let  their  land  to  another 
[Sect574.  for  term  qf  life,  rendering  to  them  and  to  their  heirs  a  certain 
6.  auotq^  ywrty  rent ;  in  this  case,  if  one  of  the  joint  tenants  in  the  rever- 
meM,inwhat  sion  release  to  the  other  joint-tenant  in  the  same  reversion,  this 
Sisaiy!11*  release  is  good,  and  he  to  whom  the  release  is  made  shall  heme 
nS°Sesto  only  the  rent  of  the  tenant  for  life,  and  shall  only  have  a  writ  qf 
{£  one  jXm,  waste  against  him,  although  he  never  attorned  by  force  of  such 
wnwenfon*  r€^ase  (44)>  $c*  *^n^  *&*  reason  is,  for  the  privity  which  once 
60,11        '   was  between  the  tenant  for  life,  and  them  in  the  reversion  (a  1). 

318  a.         "For  the  privity,  fyc"     For  if  one  joint-tenant  make  a  lease  for 
2EUs.  Dyer,  veargj  reserving  a  rent,  and  dieth,  the  survivor  shall  not  have  the 
(Ante,  i«a.)  rent;  and  therefore  Littleton  hereaddeth  materially,  for  the  privity 
that  was  between  the  tenant  for  life  and  them  in  the  reversion. 

$  Ben.  7a  «      " Two  joint-tenants."     And  so  it  is  (as  it  is  here  to  be*  under- 
AmliKao8'  stood)  albeit  there  be  three  or  more  joint-tenants,  and  one  of  them 
(389)#     releaseth  to  one  of  the  other. 


(44)  &c.  not  in  L.  and  M,  nor  Roh. 

(r  1)  Tenant  for  life,  without  impeachment  of  waste,  was  not  compellable  to  attorn  in 
the  quid  juris  clamat,  unless  his  privilege  was  allowed ;  because  the  fine  being  a  final  agree- 
ment, with  the  utmost  notoriety,  in  the  king's  court,  the  tenant  could  have  no  new  privi- 
lege, but  what  appeared  of  record.  So  if  the  grantee  sued  a  scire  facias  against  the  tenant, 
and  had  judgment  to  execute  the  fine  for  any  part  of  the  services,  it  was  an  attornment  for 
the  whole ;  lor  the  tenant  had  opportunity  to  plead  in  the  scire  facias,  why  he  should  not 
be  compelled  to  attorn.    Ante,  314  b.  p.  375.    Gilb.  Ten.  103,  4 — [Ed.] 

(q  I)  And,  as  both  of  them  had  the  reversion,  the  tenant  for  life  was  tenant  to  them  both, 
ana  consequently  there  could  be  no  need  of  any  subsequent  consent  to  create  a  new  tenancy ; 
and  payment  of  the  rent,  and  performance  of  the  services,  to  one  only,  was  a  sufficient 
notoriety,  that  the  whole  fee  was  in  him  alone.    Gilb.  Ten.  93. — [Ed.] 
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It  is  true  that  there  is  a  difference  between  these  releases ;  for  the  <Post,23s.> 
release  in  the  one  case  maketh  no  degree,  but  he  to  whom  the  re- 
lease is  made  is  supposed  in  from  the  first  feoffor ;  and  in  the  other 
it  worketh  a  degree,  and  he  to  whom  the  release  is  made  is  in  the 
per  by  him ;  yet  in  neither  of  these  cases  there  is  requisite  any  at- 
tornment, for  both  of  them  are  within  Littleton's  reason  (for  the 
privity,  &c.) 

IN  the  same  manner,  and for  the  same  cause,  is  it,  where  a  LtTTLBTow. 
man  letteth  land  to  another  for  life,  the  remainder  to  another  ^^h?Z5# 
for  life,  reserving  the  reversion  to  the  (45)  lessor ;  in  this  case,  orbythere- 
if*he  in  the  reversion  releaseth  to  htm  in  the  remainder  and  to  y^™?* 
his  heirs  all  his  right,  fyc.  then  he  in  the  remainder  hath  a  fee,  n»inderfor 
#c.  and  he  shall  have  a  writ  of  waste  against  the  tenant  for  life  obJol  Abr. 
without  any  attornment  of  him,  fyc.  (h  1).  *H,) 

318  b. 

This  needeth  no  explanation.  Ha'S?'54* 

•ALSO,  if  a  lease  be  made  for  life,  the  remainder  to  another  uttlbtow. 
in  tail,  the  remainder  over  to  the  right  heirs  of  the  tenant  for  ^ l^jf  I8* 
life;  in  this  case,  if  the  tenant  for  life  grant  his  remainder  in  orwhere'tL 
fee  to  another  by  his  deed,  this  remainder  maintenant  passeth  S?i^5^i 
by  the  deed  without  any  attornment,  (46)  fyc.  for  that  if  any  ££22^?* 
ought  to  attorn  in  this  case,  it  should  be  the  tenant  for  life,  and  limited  to  w» 
in  vain  it  were  that  he  should  attorn  upon  his  own  grant,  fyc.      ffiSrwited 

it  over  in  fee. 

Here  it  appeareth,  that  where  the  ancestor  taketh  an  estate  of    399  b. 
freehold,  and  after  a  remainder  is  limited  to  his  right  heirs,  that  the  ^J^i^l 
fee-simple  vesteth  in  himself,  as  well  as  if  it  had  been  limited  to 
him  and  his  heirs ;  for  his  right  heirs  *are  in  this  case  words  of  li-     (390)# 
mitation  of  estate,  and  not  of  purchase  (1  1).     Otherwise  it  is  where  (1Rep" my 
the  ancestor  taketh  but  an  estate  for  years ;  as  if  a  lease  for  years  be 
made  to  A.,  the  remainder  to  B.  in  tail,  the  remainder  to  the  right 
heirs  of  A.,  there  the  remainder  vesteth  not  in  A.,  but  the  right 
heirs  shall  take  by  purchase,  if  A.  die  during  the  estate  tail  (k  1) ;  (Anuj,Hb.x 

(45)  kuowr—luy,  L.  and  M.  and  Roh.  (46)  &e.  not  in  L.  and  M.  nor  Rob* 

(h  1)  Lord  Ch.  B.  Gilbert  observes  upon  this  section,  that  there  needed  no  notoriety  to 
the  first  tenant  for  life,  because  he  had  already  assented  to  the  limitation  of  the  remainder, 
in  the  original  creation  of  the  fend ;  and  therefore  there  was  no  danger  that  he  should  be 
subjected  to  his  enemy,  and  there  was  sufficient  notoriety  to  all  strangers  by  his  holding  of 
him  in  the  remainder.    Ten.  92. — [Ed.] 

(1 1)  See  ant  22  b.  140—143.  2  Atk.  57.  247.  1  Ves.  175.  177.  Dougl.  506  n.  1. 
Feam.  Cont.  Rem.  4th  edit.  30.  102.  -[Ed.] 

(k  1)  Ace.  1  Co.  104  a.  Fearn.  Cont.  Rem.  65.  4th  edit.  482.  The  reason  of  the  dif- 
ference, says  Ld.  Ch.  B.  Gilbert,  is,  that  in  the  first  case  the  tenant  for  life  is  tenant  to  the 
lord,  being  properly  feoffatus  within  the  statute  of  Quia  emptorea.  And  therefore  when  a 
remainder  is  afterwards  limited  to  the  right  heirs  of  tenant  for  life,  such  tenant  shall  be  in 
the  homage  oX  his  lord,  because  he  has  an  inheritance  for  which  he  ought  to  avow  to  ven- 
ture his  lffe,Pid  the  lord  shall  have  the  fruits  of  such  feudal  inheritance ;  for  if  the  inter- 
mediate estate  be  extinct,  during  the  minority  of  the  heir,  the  lord  shall  have  the  ward  and 
marriage  of  him,  and  shall  have  the  heriot  of  such  tenant  dying  seised.  Hal.  Fitzh.  143. 
And  by  consequence  the  inheritance  must  be  supposed  to  reside  in  the  tenant  for  life.    But 


Digitized  by  LjOOQIC 


31S  OF  GRANT  AND  ATTORNMENT.  BOOK  II. 

for,  as  the  ancestor  and  the  hSir  are  correlative*  of  inheritances,  so 
are  the  testator  and  executor,  or  the  intestate  and  administrator  of 
chattels.  And  so  it  is  if  A.  make  a  feoffment  in  fee  to  the  use  of  B. 
for  life,  and  after  to  the  use  of  C.  for  life  or  in  tail,  anrf  after  to  the 
<i  Roi.  Abr.  use  °f  ^e  right  heirs  of  B.,  B.  hath  the  fee-simple  in  him  as  well 
<w->  when  it  is  by  way  of  limitation  of  use,  as  when  it  is  by  act  executed 


LITTLETON. 


•ftLSO,  if  there  be  lord  and  tenant,  and  the  tenant  holdethqf 
[Sect  579.  the  lord  by  certain  rent,  and  knight  service,  if  the  lord  grant  the 
7  wLt  a  serv*ces  of  his  tenant  by  fine,  the  services  are  presently  in  the 
grantee  by  grantee  by  force  of  the  fine;  but  yet  the  lord  (a)  may  not  dis- 
beforeft-  °  train  for  any  parcel  of  the  services,  without  attornment :  but  if 
M?ghtet2ke  the  tenant  dieth,  his  heir  within  age,  the  lord  shall  have  the  ward- 
bKthSA"  ship*  of  the  body  of  the  heir,  and  of  his  lands,  fyc.  albeit  he  never 
"aiSl,b!Si  attorned,  because  that  the  seignory  was  in  the  grantee  presently 
distrain?no?r  by  force  of  the  fine.  Jind  also  in  such  case,  if  the  tenant  die 
55ns  requ?£  without  heir,  the  lord  shall  have  the  tenancy  by  way  of  escheat 

ing  privity. 
#320  a. 
(391)*         *Here  Littleton  beginneth  to  show  what  advantages  the  conusee 

of  a  fine  may  take  before  attornment,  and  what  not 

(0  8E.3.44L 

io  h.  6. 16.  (0  First,  he  cannot  distrain  (*k  1),  because  an  avowry  is  in  Item 
e.?4?'740e!  °f  an  action;  and  thereupon  privity  is  requisite.  So  likewise,  and 
48E53Hi5b2'  ^or  ^e  same  cause>  he  can  have  no  action  of  waste,  nor  writ  of  entry 
3 e. it. 'Droit,  ad  communem  legem,  or  in  consimili  casu,  or  in  casfi  proviso, 
60.  sea.  56i!  writ  of  customs  and  services,  nor  writ  of  ward,  &c.  (l  1). 

4  Inst.  209,  *  ' 

210.) 

in  the  second  case  the  tenant  for  yeais  is  not  the  ftoffatus  ;  for  the  proper  person  to  take  b j 
the  feoffment  is  the  freeholder,  and  tenant  for  years  is  but  the  bailiff  to  the  freeholder;  and 
it  is  the  freeholder  who  is  attendant  to  the  superior  lord,  who  may  be  in  his  homage  and 
holds  of  him,  and  from  whom  the  services  are  due.  Therefore  this  remainder  to  the  right 
heirs,  is  not  immediately  vested  in  the  tenant  for  years,  because  the  heir  is  the  first  that 
can  have  the  freehold,  as  feudal  tenant  to  the  lord ;  and  therefore,  by  the  words  of  the  grant, 
he  must  be  the  first  purchaser  of  such  freehold ;  and  because  the  tenant  for  years  cannot 
hold  of  the  lord,  or  the  lord  avow  upon  him,  no  other  interpretation  can  be  made,  Gilb. 
Ten.  96,  97 [Ed.] 

(a)  i.  e.  the  grantee  of  the  services.  For  as  Littleton  says,  "  the  seignory  was  in  the 
grantee  presently  by  force  of  the  fine;"  and  consequently  the  grantee  of  the  services  is 
supposed  to  have  become  lord  by  virtue  of  the  grant.  (Note  from  Due  IQth  London  Edition, 
1823.) 

(*k  1)  That  is,  at  common  law,  before  the  4  &  5  Ann.  c.  16.  Supra,  p.  357,  358.  n. 
(b).-[AV.] 

(l  1)  Where  the  conveyance  was  by  fine,  the  estate  passed  before  attornment,  and  the 
grantee  was  entitled  to  every  thing  which  was  in  possession ;  but  the  right  of  action  could 
not  be  transferred  by  the  fine,  because  that  would  have  encouraged  maintenance,  Gilb. 
Ten.  100.  These  fines  being  taken  in  the  king's  court,  it  became  the  justice  of  the  kinrs 
court  to  see  them  performed ;  and  therefore  a  scire  facias  issued  to  execute  the  fine,  ana  a 
quid  juris  clamat  to  die  tenant  for  life ;  in  which  he  was  compellable  to  attorn,  unless  he 
could  show  that  he  was  submitted  to  his  enemy.  Idem.  102,  103.  As  to  the  process  in  a 
quid  juris  clam,  see  Sanders  v.  Freeman,  PL  Com..209,  210,  211.  So,  where  a  man  granted 
a  seignory  by  fine,  and  the  tenant  would  not  attorn,  the  grantee  might  have  a  writ  of  per 
quse  servitia,  to  compel  him.  Booth  249.  Sheph.  T.  254.  And  if  a  rent  was  granted  by 
fine,  and  the  tenant  would  not  attorn,  the  grantee  might  have  had  a  quern  redditum  reddit  to 
compel  him.  But  since  the  statute  of  Uses,  the  writs  of  quid  juris  clam,  per  qu.  servitia  and 
quern  redditum  reddit,  were  no  longer  necessary  where  fines  were  levied  to  uses ;  for  the 
statute  executing  the  use  to  the  possession  by  the  praecipe  and  concord  before  the  ingrossing 
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But  if  a  man  make  a  lease  for  years,  and  grant  the  reversion  by 
fine,  if  the  lessee  be  ousted,  and  the  conusee  disseised,  the  conusee, 
without  attornment,  .shall  maintain  an  assise ;  for  this  writ  is  main- 
tained against  a  stranger,  where  there  needeth  no  privity.  And 
such  things  as  the  lord  may  seise,  or  enter  into  without  suing  any 
action,  there  the  conusee,  before  any  attornment,  may  take  benefit 
thereof^  as  to  seise  a  ward  or  heriot ;  or  to  enter  into  the  lands  or 
tenements  of  a  ward;  or  escheated  to  him  ;  or  to  enter  for  an  alie- 
nation of  tenant  for  life  or  years,  or  of  tenant  by  statute  merchant, 
staple,  or  elegit,  to  his  disherison. 

Sect  580,  581,  582. 

IN  the  same  manner  it  is,  if  a  man  grant  the  reversion  of  his  uttlstw. 
tenant  for  life  to  another  by  fine,  the  reversion  maintenant*  ^^^n0, 
posset  h  to  the  grantee  by  force  of  the  fine,  but  the  grantee  shall    (392)* 
never  have  an  action  of  waste  without  attornment,  fyc. 

B  UTyet  if  the  tenant  for  life  alieneth  in  fee,  the  grantee  may  uttlktow. 
enter  (47),  fyc.  because  the  reversion  was  in  him  by  force  of  the  [Sect.  582. 
fine,  and  such  alienation  wets  to  his  disheritance.  32°  *^ 

Of  this  sufficient  hath  been  said  in  the  next  precedent  section.  320  b. 

BUT  in  (48)  this  case  where  the  lord  granteth  the  services  of  rLj?nfKS 
his  tenant  by  fine,  if  the  tenant  die  (his  heir  being  of  full  age)  320  a.]  * 
the  grantee  by  the  fine  sltall  not  have  relief,  nor  shall  ever  dis- 
train for  relief,  unless  that  he  (49)  hath  the  attornment  of  the 
tenant  that  dieth :  (50)  for  of  such  a  thing  which  lieth  in  distress* 
whereupon  the  writ  of  replevin  is  sued,  fyc.  a  man  must  and  aught 
to  avow  the  taking  good  and  rightful,  $c.  and  there  there  ought 
to  be  an  attornment  of  the  tenant,  although  the  grant  of  such  a 
thing  be  by  fine  ;  but  to  have  the  wardship  of  the  lands  or  tene- 
ments so  holden  during  the  non-age  of  the  heir,  or  to  have  {hem 
by  way  of  escheat,  there  needs  no  distress,  fyc.  but  an  entry  into 
the  land  by  force  of  the  right  of  the  seignory,  which  the  grantee 
hath  by  force  of  the  fine,  fyc    Sic  vide  diversitatem,  &c.  (51). 

Of  this  sufficient  hath  been  said  in  the  next  precedent  section.  320  b. 

•ALSO,  if  there  be  lord,  mesne,  and  tenant,  and  the  mesne  uttl*to*. 
grant  by  fine  the  services  of  his  tenant  to  another  in  fee,  and  'S£?}'6^3, 

M7)  Uc  not  in  L.  and  M.  nor  Roh.  f  50)  Ue.  added  in  L.  and  M.  and  Rob. 

(48)  ceo,  not  in  L.  and  M.  nor  Rob.  (51)  &&  added  in  L.  and  M.  Roh. 

(49)  avoit   P  attornment,  ftuoit   attownc- 
ment,  L.  and  M.  and  Roh* 

of  the  fine,  the  grantee  could  not  compel  the  tenant  to  attorn,  for  these  writs  were  always 
to  be  brought  against  the  tenants  before  the  ingrossing  of  the  fine ;  and  therefore,  his  benefit 
by  a  quid  juris  ciamat,  being  taken  away  by  the  statute,  he  shall  distrain  without  attorn- 
ment. Ante,  309  b.  p.  361.  Sir  Moyk  Finch? *  case,  6  Co.  68.  Booth/ 250.  Et  rid. 
supra,  p.  357,  358.  n.  (b)— [Ed.] 

VOL.  U.  42 
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secu»  whew  qfter  the  grantee  die  without  heir,  now  the  services  of  the  «ei- 
im^^L  nalty  shall  come  and  escheat  to  the  lord  paramount  by  way  qf 
S^rfttK  reheat;  (52)  and  if  aftertvards  the  services  of  the  mesnalty  bt 
behind,  in  this  case  he  which  was  lord  paramount  may  distrain 
(393)*  ffo  tenant ,  notwithstanding  that  the  tenant  did  *  never  attorn: 
and  the  cause  is,  for  that  the  mesnalty  was  in  deed  in  the  gran- 
tee  by  force  of  the  (53)  said  fine,  and  the  lord  paramount  may 
avow  upon  the  grantee,  because  in  deed  he  urns  his  tenant,  albeit 
he  shall  not  be  compelled  to  this,  fyc.  But  if  the  grantor  in 
this  case  had  died  without  heir  in  the  life  of  the  grantee,  then  he 
should  be  compelled  to  avow  upon  the  grantee;  and  also,  inas- 
much the  lord  paramount  doth  not  claim  the  mesnalty  by  force 
of  the  grant  made  by  fine  levied  by  the  mesne  (54),  but  by  virtue 
of  his  seignory  paramount,  (55)  viz.  by  way  of  escheat,  he  shall 
avow  upon  the  tenant  for  the  services  which  the  mesne  had,  fyc 
albeit  that  the  tenant  did  never  attorn. 

321  a.  Here  Littleton  putteth  the  case  where  one  that  claimeth  under  a 
&H.6.7.  conusee  by  fine  may  distrain  or  maintain  any  action,  albeit  there 
39  r.  t  i&  was  never  any  attornment  made  to  the  conusee,  or  to  him  that  bath 
sHjMaper  his  estate. 

s^Moyte68,      And  here  is  a  diversity  between  an  act  in  law  that  giveth  one 

vtocbfB       inheritance  in  lieu  of  another,  and  an  act  in  law  that  conveyeth  the 

estate  of  the  conusee  only.     Of  the  former  Littleton  here  putteth  an 

example  of  the  escheat  of  the  mesnalty  which  drowneth  the  seignory 

Earamount;  and  therefore  reason  would  that  the  lord  by  this  act  in 
iw  should  have  as  much  benefit  of  the  mesnalty  escheated,  as  he 
had  of  the  seignory  that  is  drowned  ;  and  the  rather  for  that  the  law 
casteth  it  upon  him,  and  he  hath  no  remedy  to  compel  the  tenant  to 
•321  b.    *attorn.    Another  reason  hereof  Littleton  here  yieldeth,  because 
the  lord  cometh  to  the  mesnalty  by  a  seignory  paramount,  and  there- 
to) Temps    fore  there  needeth  no  attornment     (u)  As  if  lessee  for  life  be  of  a 
ia%9HL^  manor,  and  he  surrender  his  estate  to  the  lessor,  there  needeth  no 
(A^'SJu1,  attornment  of  the  tenant's,  because  the  lessor  is  in  by  a  title  para- 
swb-'         mount    But»if  the  conusee  dieth,  and  the  law  casteth  his  seignory 
upon  his  heir  by  descent,  he  shall  not  be  in  any  better  estate  than 
his  ancestor  was,  because  he  claimeth  as  heir  merely  by  the  conusee. 

(5  R*p.  us.)       So  it  is  (as  hath  been  said)  if  the  conusee  of  a  fine  before  *attorn- 
(394)#     ment  bargaineth  and  selleth  the  seignory  by  deed  indented  and  in- 
rolled,  the  bargainee  shall  not  distrain,  because  the  bargainor,  from 
whom  the  seignory  moveth,  had  never  actual  possession. 

p^Mojrie         So,  and  from  the  same  reason,  if  a  reversion  be  granted  by  fine, 
e,  ubi  iu-  and  the  conusee  before  attornment  disseise  the  tenant  for  life,  and 
make  a  feoffment  in  fee,  and  the  lessee  re-enter,  the  feoffee  shall  not 
distrain. 


pra. 


(52)  ct,  not  in  L.  and  M .  nor  Rob.  (54)  &c.  added  in  L.  and  M.  and  Roh. 

(53)  dity  not  in  L.  and  M.  nor  Roh.  (55)  scilicet,  not  in  L.  and  M.  nor  Roh. 
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IN  the  same  manner  it  is,  where  the  reversion  of  a  tenant  for   urn*™. 
life  is  granted  by  fine  to  another  in  fee,  and  the  grantee  after-  ^  ^* l** 
wards  dieth  without  heir,  now  the  lord  hath  the  reversion  by  way 
of  escheat;  and  if  after  the  tenant  maketh  waste,  the  lord  shall    ~ 
have  a  writ  of  waste  against  him,  notwithstanding  that  he  never     321  b. 
attorned  causk  qua*  suprfi.    But  where  a  man  claimeth  by  force  ZtSSw^ 
of  the  grant  made  by  the  fine,  (56)  scil.  as  heir  or  assignee,  fyc.  JJf  j^JJJ^ 
there  he  shall  not  distrain,  (57)  nor  avow,  nor  have  an  action  of^ny;  e 
waste,  fyc.  without  attornment.  cJ^ftluR* 

34H.6.7. 
6  H.  7. 18.  per 

Here  Littleton  expresseth  two  diversities.  First,  between  an  act  fj-fg^Jk 
in  law,  and  the  grant  of  the  party.  This  case  is  put  of  an  (w)  es-  aa>.  (4Rep.e 
cheat,  which  is  a  mere  act  in  law,  but  so  it  is  when  it  is  partly  by  Abr.m  am. 
act  in  law,  and  partly  by  the  act  of  the  party  ;  as  if  the  conusee  of  J^J^  £££■ 
a  statute  merchant  extendeth  a  seignory  or  rent,  he  shall  distrain  J5n*jfe,g 
without  any  attornment  <*«•.  cmo. 

J  92.©)  27 H. 

&  cap.  10. 

If  a  man  make  a  lease  for  life  or  years,  and  after  levy  a  fine  to  A.  JJ^f^JJ?* 
to  the  use  of  B.  and  his  heirs,  B.  shall  distrain  and  have  an  action  of 
waste,  albeit  the  conusee  never  had  any  attornment,  because  the  re- 
version is  vested  in  him  by  force  of  the  statute,  and  hath  no  remedy 
to  compel  the  lessee  to  attorn  (m  1). 

And  so  it  is  of  a  bargain  and  sale  by  deed  indented  and  *inrolled,  (Ant.  m  2 
but  this  is  by  force  of  a  statute  since  Littleton  wrote.  Saiisa.6 

6  Rep.  68b. 
10  Rep.  45.) 

Secondly,  where  he  that  cometh  in  by  act  in  law  is  in  the  per,  as     (395)» 
the  heir  of  the  conusee,  who  sitteth  in  his  ancestor's  seat,  tanquam 
pars  antecessors  de  sanguine;  and  the  lord  by  escheat,  which  is 
a  stranger,  and  cometh  in  merely  in  the  post. 

•ALSO,  in  ancient  boroughs  and  cities,  where  lands  and  tene-  vmumnu 
meats  within  the  same  boroughs  and  cities,  are  devisable  by  tes-  ^J^?5- 
tament  by  custom  and  use,  fyc.  if  in  such  (58)  borough  or  city  or  in  thecal 
a  man  be  seised  qf  a  rent-service,  or  of  a  rent-charge,  and  devi-  %*$£*' 
seth  such  rent  or  service  to  another  by  his  testament  and  dieth;  win.) 
in  this  case,  lie  to  whom  such  devise  is  made,  may  distrain  the 
tenant  for  the  rent  or  service  arere,  although  the  tenant  did  never 
attorn. 

Here  doth  Littleton  put  a  case  where  a  man  may  have  a  seignory,     333  ^ 
rent,  reversion,  or  remainder,  merely  by  the  act  of  the  party,  and  34H.6.6. 
may  distrain,  and  have  any  action  without  any  attornment,  and  that  19  h.  g.  24. 
is  by  devise  of  lands  devisable  by  custom  when  Littleton  wrote,  by  r.N.RSn. 
the  last  will  and  testament  of  the  owner. 


(56)  &c.  added  in  L.  and  M.  and  Rok.  (58)  cos,  added  in  L:  and  M.  and  Roh. 

£\1)  tie  avowert 
.  nor  in  MSS. 


£»7)  fie  avowera,  not  in  L.  and  M.  nor 


(m  1)  See  supra,  n.  (l  1),  p.  391.— [Ed.] 
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T^m °qA       ^  the  same  manner  is  it,  where  a  man  letteth  such  tenements 
322  a.]     devisable  t0  another  for  life,  or  for  years,  and  deviseth  the  rever- 
sion by  his  testament  to  another  in  fee,  or  in  fee-tail,  and  dieth, 
3b££»)  and  after  the  tenant  commits  waste,  he  to  whom  the  devise  was 
made  shall  have  a  writ  of  waste,  although  the  tenant  doth  never 
3  b^iS0*    attorn*    ^nd  the  reason  is,  for  that  the  will  of  the  devisor  made 
6<8i£M941,)  ty  h*3  testament  shall  be  performed  according  to  the  intent  of 
iionep. 46?   the  devisor;  and  if  the  effect  of  this  should  lie  upon  the  attorn- 
^Rep.  es.)  went  of  the  tenant  (59)  then  perchance  the  tenant  would  never 
attorn,  and  then  the  will  of  the  devisor  should  never  be  perform- 
ed, (60)  fyc.  and  for  this  the  devisee  shall  distrain,  fyc.  or  he  shall 
have  an  action  of  waste,  fyc.  without  attornment.     For  if  a  man 
(396) •     deviseth  such  tenements  to  *  another  by  his  testament,  habendum 
•322  b.    sibi  in  perpetuum,  and  dieth,  and  the  * devisee  enter,  fie  hath  a 
fee-simple,  caus£  qui  supra;  (61)  yet  (62)  if  a  deed  of  feoffment 
had  been  (63)  made  to  him  by  the  devisor  of  the  same  tenements, 
habendum  sibi  in  perpetuum,  and  livery  of  seisin  were  made  upon 
this,  he  should  have  an  estate  but  for  term  of  his  life. 

322  b.         «  For  if  a  man  deviseth  such  tenements  to  another,  fyc"     Here 
34H.I7?*     Littleton  putteth  a  ease  where  the  intent  of  the  testator  shall  be 
lltta^     **ken,  viz.  where  a  man  by  devise  shall  have  a  fee-simple  without 
these  words  (heirs) ;  and  here  Littleton  putteth  the  diversity  be- 
tween a  will  and  a  feoffment 

VMe»cU67.  Now  by  the  statutes  of  32  and  34  H.  8.  (as  hath  been  said  in  the 
Chapter  of  Burgage)  lands,  tenements,  and  hereditaments,  are  devis- 
able, as  by  the  said  acts  do  appear. 

Both  this  and  the  precedent  case  stand  upon  one  and  the  same 

reason,  which  Littleton  here  yieldeth,  viz.  because  that  the  will  of 

the  devisor  expressed  by  his  testament  shall  be  performed  according 

to  the  intent  of  the  devisor;  and  it  shall  not  lie  in  the  power  of  the 

Sffim*     tenant  or  lessee  to  frustrate  the  will  of  the  devisor  by  denying  his 

BiSrtM)  i    attornmen^     Here  Littleton  mentioneth  a  maxim  of  the  common 

foi.  h.  *  ibf.  law,  viz.  Quod  ultima  voluntas  testatoris  est  perimplenda  secun- 

2b. zcuxis.  dum  veramintentionemsuam:  and  Reipublicse interest  suprema 

2foi" Mb8,  hominum  testamenta  rata  haberi  (n  1). 

5Rep 


ahJ\ 

littlbtok.  ALSO,  if  a  man  be  seised  of  a  manor  which  is  parcel  in  de- 
^322b  I7*  mesne  an&  Parcel  *n  service,  and  is  thereof  disseised,  but  the  te- 
a  or  attorn-  nants  which  hold  of  the  manor  do  never  attorn  (64)  to  the  dis- 

(59)  &c.  added  in  Li  and  M.  and  Rdh.  (62)  »— le  L.  and  M.  and  Ron. 

(60}  &e.  not  in  L.  and  M.  nor  Roh.  X63S  u&t  uU—fuit,  L.  and  M. 

(61)  et,  added  in  L.  and  M.  and  Roh.  (64)  a  le—de  k,  L.  and  M.  and  Roh.    . 


(n1)  With  respect  to  those  oases  in  which  attornment  was  not  requisite,  it  may  be  far- 
ther observed,  that  where  the  grant  was  in  the  personalty,  there  needed  no  attornment. 
And  therefore  in  grants  of  annuities,  which  charge  the  person  of  the  grantor  only,  and  not 
his  land,  attornment  was  unnecessary.  And  in  all  cases  where  there  was  an  attornment  in 
law,  there  .needed  no  attornment  in  deed.  Ante,  312  b.  p.  370,  3.71.  Sheph.  Touch  258 
— [Ed.] 
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seisor;  in  this  case,  albeit  the  disseisor  dieth  seised,  and  his  heir  msnttow. 
is  in  by  descent,  fyc*  yet  may  the  disseisee  distrain  for  the  rent  S^L,*c 
behind,  and  have  the  services,  fyc.    But  if  the  tenants  come  to 
the  disseisor  and  say,  We  become  your  tenants,  fyc.  or  *make  to    (397)* 
him  some  other  attornment,  fyc.  and  after  the  disseisor  dieth 
seised,  then  the  disseisee  cannot  distrainfor  the  rent,  fyc.for  that 
all  the  manor  descendeth  to- the  heir  of  the  disseisor,  fyc. 

Littleton  having  spoken  of  estates  gained  by  lawful  conveyances,     322  b. 
doth  now  speak  of  estates  gained  by  wrong;  and  here  putteth  a  case  <6Rep.6S«,> 
of  a  disseisin  of  a  manor,  where  it  appeareth,  that  the  disseisor  can- 
not disseise  the  lord  of  the  rents  or  services  without  *the  attornment     *323  a. 
of  the  tenants  to  the  disseisor ;  for  seeing  an  attornment  is  requisite 
to  a  feoffment  and  other  lawful  conveyances,  it  fortiori,  a  disseisor 
or  other  wrong-doer  shall  not  gain  them  without  attornment     The 
like  law  is  of  an  abator  and  intruder.     But  albeit  the  disseisor  hath 
once  gotten  the  attornment  of  the  tenants  and  payment  of  their  11  h.  7.2a 
rents,  yet  may  they  refuse  afterwards  for  avoiding  of  their  double  ilecrocw 
charge  (o  1).  a*;,4"*' 

Attornment 

And  here  the  attornment  of  the  tenant  of  a  manor  to  a  disseisor  byuiet*-1*0 
of  the  demesnes  shall  dispossess  the  lord  of  the  rents  and  services  SSir?  j£n 
parcel  of  the  manor,  because  both  demesnes,  rents,  and  services,  Jin  ™£l|!,i 
make  but  one  entire  manor,  and  the  demesnes  are  the  principal :  ^^'(g** 
but  otherwise  it  is  of  rents  and  services  in  gross,  as  in  this  next  lord  of  the 
section  our  author  teaches  us.  services. 

(1  Rol.  Abr. 
6©.) 

BUT  if  one  holdeth  of  me  by  rent-service,  which  is  a  service  rs,rr£5gjj 
in  gross  (65),  and  not  by  reason  of  my  manor,  and  another*  ^3  a .1  * 
that  hath  no  right,  (66)  claimeth  the  rent,  (67)  and  receives  and  Secusinthe 
taketh  the  same  rent  of  my  tenant  by  coercion  of  distress,  or  by  i^l^aiM 
other  form,  and  disseise  th  me  by  such  taking  of  the  rent:  albeit  nE!jCAbY!0S' 
such  disseisor  dieth  so  seised  in  taking  of  the  rent,  yet  after  his  5^kf-N,B' 
death  I  may  well  distrain  the  tenant  for  the  rent  which  was    (398)* 

(66)  et  nient  per  reason  tie  man  mannor,  (67)  et  receive— a  receiver,  L.  and  M.  and 
not  in  L.  and  M.  nor  Ron.  Ron. 

J  66)  ckuma    claimant  mesme,  L.  and  M. 
Ron. 

(o  1)  Where  a  man  was  disseised  of  the  demesnes  of  his  manor,  the  services  yet 
remained  in  him,  because  the  right  to  the  services,  by  the  feudal  contract,  was  not  devested 
out  of  him  by  the  wrongful  possession  of  the  demesnes  of  his  manor;  but  as  all  the  feudal 
services  were  to  be  done  in  support  of  the  manor,  the  knight-services  being  the  attendances 
of  such  tenants  in  the  general  defence  of  the  realm,  embodied  under  the  lord  of  the 
demesnes,  who  carried  provisions  to  subsist  them ;  and  the  socage  services  were  the 
actual  ploughing  of  the  demesnes  of  the  lord ;  therefore  if  the  tenants  attorned  to  a  dis- 
seisor, it  put  him  into  the  possession  of  such  services,  as  accessory  and  belonging  to  the 
demesnes  of  the  manor;  ana  if  the  disseisor  died  seised  of  such  demesnes  as  the  principal 
after  attornment,  then  the  disseisee  could  not  distrain  for  the  accessory  right  of.  the  services : 
bat  though  the  tenants  did  attorn  to  the  disseisor,  yet  they  might  afterwards  refuse,  to 
avoid  the  double  charge,  since  this  did  not  take  away  the  right  of  the  disseisee,  either  to 
enter  into  the  demesnes,  or  distrain  for  the  services ;  for  till  the  right  of  possession  was 
gained  by  a  descent,  the  discontinuee  might  recontinue  which  part  of  the  manor  he  pleased. 
Gilb.  Ten.  105, 106.    Watk.  Desc.  61.    Ld.  Raym.  862.    Hal.  Hist.  WI.—{Ed.) 
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behind  before  the  (68)  decease  of  the  disseisor,  and  also  after  his 
3s£ei?7«.)  decease.  •And  the  cause  is,  for  that  such  disseisor  is  not  my 
disseisor  but  at  my  election,  and  will.  For  albeit  he  taketh  the 
rent  of  my  tenant,  fyc.  yet  I  may  at  all  times  distrain  my  ten- 
ant  for  th&rent  behind  (69),  so  as  it  is  to  me,  but  as  if  I  will 
suffer  the  tenant  to  be  so  long  time  behind  (70)  in  payment  of 
the  same  rent  unto,  fyc  « 

UTW.BTOK.       FOR  the  payment  of  my  tenant  to  another  to  whom  he  ought 
Cll^*5^9*  not  to  pay,  is  no  disseisin  to  me,  nor  shall  oust  me  of  my  rent 
<3Rep?77.)   without  my  will  (71)  and  election,  fyc.     For  although  I  may 
have  an  assise  against  such  pernor,  yet  this  is  at  my  election, 
*323  b.     *  whet her  I  will  take  him  as  my  disseisor  or  no.    So  such  descents 
of  rents  in  gross  shall  not  oust  the  lord  of  his  distress,  but  at 
any  time  he  may  well  distrain  for  the  rent  behind,  fyc.    And  in 
this  case  if  after  the  distress  of  him  which  so  wrongfully  took  the 
rent,  I  grant  by  my  deed  the  service  to  another,  and  the  tenant 
attorn,  this  'is  good  enough,  and  the  services  by  such  grant  and 
[Coke,      attornment  are  presently  in  the  grantee,  fyc.     (This  also  proveth 
323  b.]  that  the  right  owner  is  not  out  of  possession,  and  that  this  grant 
go*,  tocl    over  js  a  demonstration  of  his  election  that  he  is  in  possession.) 
But  otherwise  it  is  where  the  rent  is  parcel  of  a  manor,  and  the 
disseisor  dieth  seised  of  the  whole  manor,  as  in  the  case  next  be- 
fore is  said,  fyc. 

323  a.         Here  Littleton  putteth  a  diversity  between  a  rent-service  parcel 

?r«?5T'      °^ a  manor>  whereof  he  had  spoken  before,  and  a  rent-service  in 

H&b.s8.')      gross.     For  a  man  cannot  be  disseised* of  a  rent-service  in  gross, 

rent-charge,  or  rent-seek,  by  attornment  or  payment  of  the  rent 

(399)*     to  fc  stranger,  but  at  his  election :  for  *the  rule  of  law  is,  Nemo  red- 

ditum  alterius  invito  domino  percipere   aut  possidere  potest; 

(♦)  vu.  Post,  and  our  author  teacheth  (*)  us  what  be  disseisins  of  rent-services, 

|g;ua2j|7,a38>  rent-charges,  and  rent-seeks,  and  payment  to  a  stranger  is  none  of 

(gro.  car.      them,  but  at  the  lord's  election,  as  our  author  here  saith. 

lsVsSee  "  Pernor,"  i.  e.  the  taker  of  my  rent  But  if  the  disseisee  bring 
the'authori-    an  assise  against  such  a  pernor,  then  he  doth  admit  himself  out  of 

lowing  in  the  possession, 
next  para- 
graph. 

6E.4. i.  23  "Descents"  A  descent  of  a  rent  in  gross  bindeth  not  the  right 
Saf'ME?  owner  but  that  he  may  distrain,  albeit  he  admitted  himself  out  of 
4a  34.  16  possession,  and  determined  his  election, as  by  bringing  of  an  assise,  &c. 
16  E.pa.  JRe- 

e^s^'f-N.      ^ tne  tenant  of  the  land  pay  the  rent  to  a  stranger  which  hath  no 

e  ilE'Fie5  r*Snt  thereunto,  and  the  right  owner  release  to  him,  this  release  is 

ta,  nb.4.  c.ii  good,  because  he  thereby  admitted  himself  to  be  out  of  possession. 

But  if  the  tenant  hath  given  him  any  thing  in  name  of  attornment, 

and  the  right  owner  had  released  to  him,  this  release  had  been 

void,  because  an  attornment  only  can  be  no  disseisin  of  the  rent 

(68}  deceases-distress,  L.  and  M.  and  Roh.        (70}  pur—de,  L.  and  M.  and  Roh. 
(69)  &c.  added  in  L.  and  M.  and  Roh.  (71)  et^-ou  tans,  L.  and  M.  and  Rob. 
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ALSO,  if  I  be  seised  of  a  manor,  parcel  in  demesne,  and  par-   wttlhw. 
eel  in  service,  and  I  give  certain  acres  of  the  land,  parcel  of  the  L 3^^°' 
demesne  of  the  same  manor,  to  *  another  in  tail,  yielding  to  me  orwheroio 
and  to  my  heirs  a  certain  rent,  fyc.  if  in  this  case  I  be  disseised  £?*<£?* 
of  the  manor,  and  all  the  tenants  attorn  and  pay  their  rents  to  Jf^JjJJ51" 
the  disseisor,  and  also  the  said  tenant  in  tail  pay  the  rent  by  me  version,  per- 
reserved,  to  the  disseisor,  and  after  the  disseisor  dieth  seised,  (72)  ^lrofthema' 
fyc  and  his  heir  enter,  and  is  in  by  descent,  yet  in  this  case  I  ^^  ^ } 
may  well  distrain  the  tenant  in  tail,  and  his  heirs,  for  the  rent  (Cro.(W." 
by  me  reserved  upon  the  gift,  scilicet,  as  well  for  the  rent  being  30a> 
behind  before  the  descent  to  the  heir  of  the  disseisor,  as  also  for 
the  rent  which  happeneth  to  be  behind  after  the  same  descent, 
notwithstanding  such  dying  seised  of  the  disseisor,  fyc.    And  the 
reason  is,  for  that  when  a  man  giveth  lands  (73)  in  tail,  saving 
the  reversion  to  himself,  and  he   upon  the  said  gift  reserv- 
eth  to  himse\f '*  a  rent  or  other  services,   all  the  rent  and 
services  are  incident  to  the  reversion;  and  when  a  man  hath  a 
reversion  he  cannot  be  ousted  of  his  reversion  by  the  act  of  a 
stranger,  unless  that  the  tenant  be  ousted  of  his  estate  and  pos- 
session, fyc.     For  as  long  (74)  as  the  tenant  in  tail  and  his  heirs  ^^p-  w> 
continue  their  possession  by  force  of  my  gift,  so  long  is  the  rever- 
sion in  me  and  in  my  heirs  ;  and  inasmuch  as  the  rent  and  ser- 
vices reserved  upon  such  gift  be  incident  and  depending  upon  the 
reversion,  whosoever  hath  the  reversion  shall  have  the  same  rent 
and  services,  fyc. 

* IN the  same  manner  is  it,  where  I  let  parcel  of  the  demesnes  rg^JcJi 
qf  the  manor  to  another  for  term  of  life,  or  for  term  of  years,  #3241,.]* 
rendering  to  me  a  certain  rent,  fyc.  albeit  I  be  disseised  of  the 
manor,  fyc.  and  the  disseisor  die  seised,  (75)  fyc.  and  his  heir 
(76)  be  in  by  descent,  yet  I  may  distrain  for  the  rent  arere  ut 
supra,  notwithstanding  such  descent ;  for  when  a  man  hath 
made  such  a  gift  in  tail,  or  such  a  lease  for  life,  or  for  years 
of  parcel  of  the  demesnes  qfa  manor,  fyc.  saving  the  reversion  to 
such  donor  or  lessor,  fyc.  and  after  he  is  disseised  of  the  manor, 
fyc.  such  reversion  after  such  disseisin  is  severed  from  the  manor 
in  deed,  though  it  be  not  severed  in  right  (77).  And  so  thou 
mayest  see  (my  son)  a  diversity,  where  there  is  a  manor  parcel 
in  demesne  and  parcel  in  services,  which  services  are  parcel  of 
the  same  manor  not  incident  to  any  reversion,  fyc.  and  where  they 
are  incident  to  the  reversion,  #c. 

Here  Littleton  putteth  a  diversity  between  rents  and  services     324  b. 
parcel  of  a  manor  (whereof  he  had  spoken  before)  and  rents  and  fg£ fi^ 
services  incident  to  a  reversion  parcel  of  a  manor.  ess.  1 1  iup. 

r  47,4a  Plowd. 

197  b.) 

And  the  reason  of  this  diversity  is,  for  that  as  long  as  the  donee 
in  tail,  lessee  for  life,  or  lessee  for  years,  are  in  possession,  they 

(72)  6fc.  not  in  L.  and  M.  nor  Roh.  (75)  &c.  not  in  L.  and  M. 

73)  a  un  outer,  added  in  L.  and  M.  and        (76)  esleant,  not  in  L.  and  M.  nor  Roll. 

(77)  &c  added  in  L.  and  M.  and  Roh. 


Roh 


(74)  enctocasy  added  in  L.  and  M.  and  Roh. 
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(401)*  preserve  the  reversion  in  the  donor  or  lessor  (pi);  *and  so  long  as 
the  reversion  continue  in  the  donor  or  lessor,  so  long  do  the  rents 
and  services,  which  are  incident  to  the  reversion,  belong  to  the 
donor  or  lessor.  Neither  can  the  donor  or  lessor  be  put  out  of  his 
reversion,  unless  the  donee  or  lessee  be  put  out  of  their  possession ; 
and  if  the  donee  or  lessee  be  put  out  of  their  possession,  then  conse- 
quently is  the  donor  or  lessor  put  out  of  their  reversion.  But  if 
the  donee  or  lessee  make  a  regress,  and  regain  their  estate  and  pos- 
session, thereby  do  they  ipso  facto  revest  the  reversion  in  the  donor 
or  lessor; 

And  here  is  to  be  observed,  that  where  a  man  is  seised  of  a 

manor,  and  maketh  a  gift  in  tail,  or  lease  for  life,  &c.  of  parcel  of  the 

<*)  is  am.     demesne  of  the  manor,  (ar)  the  reversion  is  part  of  the  manor,  and 

Si.2,  pi.  Com.  by  the  grant  of  the  manor  the  reversion  shall  pass  with  the  attorn- 

«SlJ??cafle,  merit  of  the  donee  or  lessee.     But  if  the  lord  make  a  gift  in  tail,  or 

s  JSJu^jb   a  *ease  *°r  ^e>  °f  ^e  wh°le  manor,  excepting  Black  Acre,  parcel  of 

wki         the  demesnes  of  the  manor,  and  after  he  granteth  away  his  manor; 

4  Elea'Briefef  Black  Acre  shall  not  pass ;  because,  during  the  estate  tail,  or  lease 

m  nSp.  f°r  *tife>  ^  is  severed  from  the  manor.     And  so  note  a  diversity, 

^o  that  a  reversion  of  part  may  be  parcel  of  a  manor  in  possession,  but 

a  part  in  possession  cannot  be  parcel  of  the  reversion  of  a  manor 

expectant  upon  any  estate  of  freehold.     But  if  a  man  make  a  lease 

for  years  of  a  manor,  excepting  Black  Acre,  and  after  granteth  away 

the  manor,  Black  Acre  shall  pass,  because  the  freehold  being  entire, 

it  remaineth  parcel  of  the  manor,  and  one  praecipe  of  the  whole 

manor  shall  serve.     But  otherwise  it  is,  in  case  of  the  gift  in  tail  or 

lease  for  life  excepting  any  part,  there  must  be  several  writs  of 

praecipe,  because  the  freehold  is  several  (o.  1). 

(pi)  A  man  could  not  be  disseised  of  a  reversion,  while  his  tenant  remained  in  pos- 
session ;  for  though  the  tenant  attorned  to  some  other  person,  that  would  not  put  him  out 
of  possession  of  his  reversion,  because  the  right  being  in  him,  it  could  not  be  transferred 
to  any  body  else,  but  by  some  act  of  bis  own ;  and  the  payment  of  the  tenant  was  but  a 
wrongful  act,  and  did  not  give  away  his  lord's  right.  So,  in  the  case  of  the  renb«harget 
where  the  tenant  of  the  land  paid  it  to  another,  this  wrongful  payment  did  not  devest  the 
owner  of  his  right;  it  was  therefore  a  payment  by  the  tenant  in  his  own  wrong,  and  it  still 
remained  in  arrear  to  the  owner.    Gilb.  Ten.  104.— [-fie?.] 

(q  1)  With  respect  to  the  conveyance  by  grant,  it  may  be  further  observed,  that,  though 
the  proper  and  technical  words  of  a  grant  are  dedi  et  concern,  hath  given  and  granted ;  yet 
any  other  words  that  show  the  intention  of  the  parties  will  have  the  same  effect  Ante, 
147  a.  vol.  1.  p.  459,  460.  Holmes  v.  Sellers,  3  Lev.  305.  2  Sand.  Uses,  39.  Every  per- 
son who  has  a  present  estate  or  interest  in  lands,  in  remainder  or  reversion,  or  who  has  any 
incorporeal  hereditament,  such  as  an  advowson,  a  rent,  common,  &c.  may  convey  it  away 
bv  grant.  But  a  bare  right  or  possibility  cannot  be  granted,  ante,  214  a.  p.  85.  Shep. 
Touch.  240 ;  neither  can  a  person  grant  or  charge  that  which  he  has  not ;  and  therefore,  if 
a  man  grants  a  rent-charge  out  of  the  manor  of  Dale,  when,  in  truth,  he  has  nothing  in  the 
manor,  and  afterwards  purchases  it,  he  shall  hold  it  discharged  from  this  grant,  Perk, 
s.  65.  Shep.  Touch.  243 ;  unless,  perhaps,  the  grant  be  by  fine  executory.  Shep.  Touch. 
S3o. 

As  to  the  operation  of  a  grant,  it  is  materially  different  from  that  of  a  feoffment,  for,  we 
have  seen,  a  feoffment  operates  immediately  on  the  possession,  without  any  regard  to  the 
estate  or  interest  of  the  feoffor,  ante,  p.  354.  n.  (b  1):  but  a  grant  only  operates  on  the 
estate  of  the  grantor,  and  will  pass  no  more  than  what  the  grantor  is  by  law  enabled  to 
convey.  This  rule  probably  arose  from  the  circumstance,  that  a  grant  being  always  made 
by  deed ;  the  estate  of  the  grantor  might  be  known  by  inspection  of  the  deed,  and  if  the 
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CHAP.  XXXVIII.*  (403)* 

43  b. 

SAME   8UBJECT.  H?1**!?** 

the  word 

'        lease. 

(a)  Mirror, 

OP    LEASES.  cap.  2.  8. 17. 

Bract  lib.  2. 

cap.  26.  &  lib. 

Lessa  and  lease  (a)  is  (a)  derived  of  the  Saxon  word  leapum,  nSLSa 
or  leasum,  for  that  the  lessee  cometh  in  by  lawful  means;  (b)  and  cap.  12. &  lib. 
dimittere  is  in  French  laysser.  to  depart  with  or  forego.  (^ISrUw 

"  '  r  ©  v  word(dimitto) 

see  sect.  530. 

estate  granted  was  greater  than  the  estate  which  the  grantor  had,  it  was  merely  void,  and 
the  grant  only  passed  as  much  as  the  grantor  could  really  give.  4  Cm.  Dig.  113.  Gilb. 
Ten.  122.  A  grant  cannot,  in  any  case,  operate  as  a  discontinuance.  If,  therefore,  a  tenant 
in  tail,  of  a  rent,  advowson,  common,  or  of  a  remainder  or  reversion,  expectant  on  an  estate 
of  freehold,  make9  a  grant  in  fee,  this  is  no  discontinuance  of  the  estate  tail,  for  nothing 
passes  but  during  the  life  of  the  tenant  in  tail,  which  is  not  unlawful.  Post,  8.  627. 327  b. 
3  Sand.  Uses,  41.  And  it  follows,  from  the  same  principle,  that  a  grant  can  in  no  instance 
operate  as  a  forfeiture.    Post,  251  b. — [Ed.] 

(a)  A  lease  is  a  contract  for  the  possession  and  profits  of  lands  and  tenements  on  the  one 
side,  and  a  recompense  of  rent  or  other  income  on  the  other;  or  else  it  is  a  conveyance  of 
lands  and  tenements  to  a  person  for  life  or  years,  or  at  will,  in  consideration  of  a  return  of 
rent  or  other  recompense.  4  Cru.  Dig.  115.  4  Bac.  Abr.  1.  tit.  Leases.  2  Bl.  Com.  317. 
Sheph.  Touch,  c.  14.  Although,  as  Lord  Coke  presently  observes,  the  words  "  demise, 
lease,  and  to  farm  let,"  are  the  proper  technical  expressions  to  constitute  a  lease ;  yet  any 
other  words  which  sufficiently  show  the  intention  of  the  parties,  that  the  one  shall  divest 
himself  of  the  possession,  and  the  other  come  into  it  for  a  certain  time,  whether  they  run 
in  the  form  of  a  license,  covenant,  or  agreement,  are  of  themselves  sufficient,  and  will,  in 
construction  of  law,  amount  to  a  lease.  4  Bac.  Abr.  160,  161.  Roe,  d.  Jackson  v.  Ash- 
burntr,  5  T.  R.  163.  Barry  v.  Nugent,  5  T.  R.  165.  n.  On  the  other  hand,  although  the 
most  proper  words  of  leasing  are  made  use  of,  yet  if,  upon  the  whole  deed,  there  appears 
no  such  intent,  but  that  it  is  only  preparatory  and  relative  to  a  future  lease,  the  law  will 
rather  do  violence  to  the  words,  than  break  through  the  intent  of  the  parties,  by  construing 
that  to  be  a  present  lease,  which  was  only  intended  by  the  parties  as  an  article  or  agree- 
ment for  a  lease.  Idem.  Et  vid.  GoodJtUlt,  d.  Est  wick  v.  Way,  1  T.  R.  735.  Doe  v. 
Clan,  2  T.  R.  739.  Tempest  v.  Bawling,  13  East,  18.  Doe,  d.  Broomfield  v.  Smith, 
6  East,  530.  An  instrument  containing  words  of  present  demise,  however,  will  operate  as 
a  lease,  if  such  appears  to  be  the  intention  of  the  parties,  though  it  contain  a  clause  for  a 
future  lease  or  leases :  as  where  one  "  thereby  agrees  to  let  ana  the  other  agrees  to  take" 
land  for  sixty-one  years,  at  a  certain  rent  for  building,  and  the  tenant  agreed  to  lay  out 
2000/.  within  four  years,  in  building  five  or  more  houses ;  and  when  five  houses  were 
covered  in,  the  landlord  agreed  to  grant  a  lease  or  leases  (which  might  be  for  the  more  con- 
venient underletting  or  assignment  of  the  leases) ;  but  **  this  agreement  was  to  be  consi- 
dered binding  till  one  fully  prepared  could  be  produced."  Poole  v.  Bent  ley,  12  East,  168. 
Et  vid.  Doe,  d.  Walker  v.  Groves,  15  East,  244.  And  whether  an  instrument  shaJJ  be  a 
lease,  or  only  an  agreement  for  a  lease,  depends  on  the  intention  of  the  parties,  as  it  is  to 
be  collected  from  the  instrument.    Morgan,  d.  Dowding  v.  BisseU,  3  Taunt.  65. 

Leases  are  distinguished  into,  1st.  Leases  of  the  possession;  2dly.  Leases  of  the  rever- 
sion; 3dly.  Leases  by  way  of  reversionary  interest.  1st.  Leases  of  the  possession,  are  to 
confer  a  present  right  of  present  enjoyment,  at  least  by  the  intention  of  the  parties ;  but  a 
lease  at  common  law,  of  lands  in  possession,  passes  no  estate  till  entry.  In  the  meantime, 
the  lessee  has  no  term  or  estate;  he  has  merely  an  interesse  termini.  Ante,  46  b.  vol.  1. 
p.  630.  Post,  270  a.  This  interesse  termini  may  be  assigned  even  without  deed,  or 
released,  ante,  85  a.  vol.  1.  p.  318,  319.  Plowd.  150;  but  it  cannot  be  surrendered,  nor 
does  it,  while  executory,  admit  of  enlargement  by  release.  Post,  270  a.  Though,  at  the 
common  law,  a  lessee  had  no  term  until  actual  entry,  a  bargainee  of  the  use  for  years,  has 
an  actual  estate,  on  the  execution  of  the  bargain  and  sale ;  and  this  is  the  reason  that  the 
estate  of  a  bargainee  for  years  may  be  enlarged  by  release,  without  an  actual  entry. 
Barker  v.  Keate,  2  Mod.  249.    MaUorit**  case,  5  Co.  113.    Post,  Chap.  40.  Of  Releases. 
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45  b.  *{c)  Words  to  make  a  lease  be,  demise,  grant,  to  farm,  let,  betake: 

(404^*    and  whatsoever  word  amounteth  to  a  grant,  may  serve  *to  make  a 

l  &cJn-    ^ease*     *n  tne  king's  case  (°0  "t*1*8  wor<*  committo  doth,  amount 

stances  re- 
quisite or  incident  to  a  lease.    Technical  words  not  necessary. 

(c)  Vid.  sect.  631.  id)  Register,  F.  N.  B.  270c 

For  the  same  reason  it  may  be  surrendered.  2dly.  Leases  of  the  reversion,  are  leases 
granted  by  a  person  who  has  a  reversion,  and  they  pass  a  portion  of  that  reversion  as  a 
vested  interest.  They  confer  a  right  to  the  reserved  rent  and  services,  and  create  the  relation 
of  landlord  and  tenant  between  the  first  lessee  and  the  second  lessee.  Such  leases  of  a 
part  of  the  reversion  cannot  be  granted  without  deed* ;  nor,  at  common  law,  without  attorn- 
ment. 3dly.  A  reversionary  lease,  is  a  lease  to  commence  on  a  future  day,  or  on  an  event, 
and  is  to  operate  in  the  meantime  by  way  of  or  in  the  nature  of  an  interesse  termini.  It  may 
be  granted  with  or  without  deed ;  and  it  will  be  good,  though  granted  without  deed,  by  a 
person  who  has  merely  a  reversion  or  remainder :  but  when  granted  without  deed,  it  never 
can  confer  a  right  to  the  possession,  till  the  possession  is  vacant ;  nor  can  it  confer  a  right 
to  the  rents  or  services  in  the  meantime.    2  Prest.  Conv.  145,  146.  149. 

On  a  lease  for  life,  as  it  goes  to  the  seisin  as  well  as  to  the  possession,  livery  must  be 
made,  as  on  a  feoffment ;  unless  it  be  of  a  reversion  or  remainder,  or  any  thing  lying  ia 
grant ;  or  unless  it  be  created  under  a  power,  or  by  a  lease  and  release,  which  are  equiva- 
lent to  livery.  2  Prest  Conv.  147.  But  as  a  lease  for  years  passes  only  the  right  of  pot- 
session,  as  contradistinguished  from  the  seisin,  it  is  completed  by  the  entry  of  the  lessee. 

A  lease  for  years  (with  the  exception  of  leases  of  incorporeal  hereditaments  which  matt 
universally  be  created  by  deed,  ante,  85  a.  vol.  1.  p.  318,  319.)  is  still  good  by  parol,  so  as 
it  does  not  exceed  three  years  from  the  time  of  making ;  but  if  it  be  for  a  longer  term,  or 
for  an  estate  of  freehold,  it  must  be  by  deed  or  note  in  writing,  signed  according  to  the 
statute  of  frauds.  St.  29  Car.  2.  c.  3.  But  a  parol  agreement  to  grant  a  lease,  though 
void  by  the  Statute  of  Frauds,  if  not  reduced  into  writing  {HolUs  v.  W hitting,  1  Vera.  151.% 
will  be  enforced  in  equity,  where  there  is  a  substantial  part  performance,  (hough  on  tbs 
part  of  the  plaintiff  in  equity  only ;  and  a  specific  performance  will  be  decreed.  Coleman  v. 
Upcott,  5  Vin.  Abr.  527.  pi.  17.  Walker  v.  Walker,  2  Atk.  100.  So  where  signed  by  one 
party  only.  Owen  v.  Davis,  1  Ves.  83.  Et  vid.  cases  cited  in  n.  (a),  ibid.  Seton  v. 
Slade,  7  Ves.  265.  But  acts  merely  introductory  or  ancillary  to  an  agreement,  will  not  be 
considered  as  a  part  performance,  although  attended  with  expense.    See  Clerk  v.  Wright, 

1  Atk.  12.  Whitbrtad  v.  Brockhurst,  1  Bro.  C.  C.  412.  Cole  v.  White,  1  Bro.  C.  C. 
409.  cited  Whitchurch  v.  Bevis,  2  Bro.  C.  C.  559.  Whaley  v.  Bugenal,  6  Bro.  P.  C.  G45. 
Cook  v.  Tombs,  2  Anstr.  420.  Cooth  v.  Jackson,  16  Ves.  12.  Redding  v.  Wilkes,  3  Bro. 
C.  C.  400.  But  if  possession  be  delivered,  it  will  be  considered  as  a  part  performance, 
Butcher  v.  Stapeley,  1  Vern.  363.  Pyke  v.  Williams,  2  Vera.  452.  Locket/  v.  Lockty, 
Prec,  Ch.  518.  Earl  of  JylesforcTs  case,  2  Stra.  783.  Binsted  v.  Coleman,  Bunb.  65. 
Barrett  v.  Gomeserra,  Bunb.  94.  Lacon  v.  Mersens,  3  Atk.  1.  Wills  v.  Stradling,  3  Ves. 
378.  Bowers  v.  Color,  4  Ves.  91.  Denton  v.  Stewart,  1  Tr.  Eq.  175.  n.  1 ;  especially  if 
he  expend  money  in  building  or  improving  according  to  the  agreement.    Foxerah  y.  Lister* 

2  Vern.  456.  Gilb.  Eq.  Rep.  4.  Colles  P.  C.  1081  Floyd  v.  Buckland,  2  Freem.  268. 
Mortimer  v.  Orchard,  2  Ves.  jun.  243.  3  Burr.  1919.  Possession,  however,  must  be  deli- 
vered in  part  performance ;  for  if  the  purchaser  obtain  it  wrongfully,  it  will  not  avail  him. 
Cole  r^White,  1  Bro.  C.  C.  409.  And  a  possession,  which  can  be  referred  to  a  title  dis- 
tinct from  the  agreement,  will  not  take  a  case  out  of  the  statute.  Therefore  possession  by 
a  tenant  cannot  be  deemed  a  part  performance,  see  Wills  v.  Stradling,  3  Ves.  373.  Smith 
v.  Turner,  Prec.  Ch.  561.  Sugd.  Vend.  3d  edit.  85.  And  the  acceptance  of  a  trifling 
earnest,  or  a  bare  payment  of  money  on  account,  though  it  will  make  a  personal  contract 
good  by  the  statute,  is  not  enough  where  the  contract  concerns  lands.  dlsopp  v.  Patten* 
I  Vera.  472.  Seagood  v.  Meale,  Prec.  Ch.  560.  Main  v.  Milboun,  4  Ves.  720.  Coles  v. 
Trecothick,  9  Ves.  234.  And  it  seems,  that  even  the  payment  of  a  considerable  sum  will 
not  be  a  part  performance.  See  Clinan  v.  Cooke,  1  Sch.  &  Lef.  22.  (PHerliby  v.  Hedges* 
Ibid.  123.  Et  vid.  Butcher  v.  Butcher,  9  Ves.  382.  1  Ca.  &  Opin.  136.  Sugd.  Vend. 
91,  92.  And  it  may  be  further  observed,  that  although  an  agreement  be  in  part  performed, 
yet  the  court  may  not  be  able  to  ascertain  the  terms,  and  then  it  seems  the  case  will  not  be 
taken  out  of  the  statute.  See  Symondson  v.  Tweed,  Prec.  Cha.  74.  Gilb.  Eq.  Rep.  35. 
Forster  v.  Hale,  3  Ves.  712,  713.  But  the  mere  circumstance  of  the  terms  not  appearing, 
or  being  controverted  by  the  parties,  will  not  of  itself  deter  the  court  from  taking  the  best 
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sometime  to  a  grant,  as  when  he  saith  cornmisimus  W.  de  B.  offi- 
cium  seneschalsiw,  fyc.  quamdiu   nobis  placuerit,  and  by  that 
word  also  he  may  make  a  lease:  and  (e)  therefore  &  fortiori  a  com-  (08H.6.34. 
mon  person  by  that  word  may  do  the  same. 

And  albeit  (as  hath  been  said)  a  lease  for  years  must  have  a  cer-      46  a. 
tain  beginning  and  a  certain  end  (b),  yet  the  continuance  thereof  J^SinS 
may  be  uncertain,  for  the  same  may  cease  and  revive  again  in  divers  ginnine  and 
cases  (1).     As  if  tenant  in  tail  make  a  lease  for  years,  reserving  xx  pmicuiar 
shillings,  and  after  take  a  wife,  and'die  without  issue,  now,  as  to  him  ^MeLnd*7 
in  the  reversion,  tha  lease  is  merely  void  ;  but  if  he  endow  the  wife  In^eJff11 
of  tenant  in  tail  of  the  land,  (as  she  may  be  though  the  estate  tail  be  Hfg^8- 
determined),*  now  is  the  lease,  as  to  the  tenant  in  dower  (who  is  in  Roi.Abr.842) 
of  the  state  of  her  husband)  (/),  revived  again  as  against  her,  for  as  ,/A^* 
to  her  the  estate  tail  continueth,  for  she  shall  be  attendant  for  the  ft.  34  am.  is. 
third  part  of  the  rent  services,  and  yet  they  were  extinct  by  act  in  rWer.  i». 
law.     So  it  is  if  tenant  in  tail  make  a  lease  for  years  ut  supra,  and  (7Co ®b,) 
dieth  without  issue,  his  wife  enseint  with  a  son,  he  in  the  reversion 
enter,  against  him  the  lease  is  void,  but  after  the  son  be  born  the 
lease  is  good,  if  it  be  made  according  to  the  (g)  statute,  and  other-  W&B-8- 
wise  is  voidable.  "^ 


(1)  "  Vid.  7  Rep.  the  Earl  of  ^Bedford's  cast."    Hal.  MSS Hargr.  n.  6.  46  a. 


measures  to  ascertain  the  real  terms.  See  Mortimer  v.  Orchard,  supra.  Anon.  5  Vin.  Abr. 
623.  pi.  40.  Anon.  Ibid.  522.  pi.  38.  Anon.  6  Ves.  470.  Aston  v.  Bower,  3  Bro.  C.  C. 
149.  Clinan  v.  Cooke,  supra.  Boardman  v.  Mostyn,  6  Ves.  467.  Sugd.  Vend.  £3 — 97. 
It  is  also  observable,  that  where  a  parol  agreement  is  so  far  executed  as  to  entitle  either  of 
the  parties  to  require  a  specific  execution  of  it,  it  will  be  binding  on  the  representatives  of 
the  other  party,  in  case  of  his  death,  to  the  same  extent  as  he  himself  was  bound  by  it. 
Ibid.  Et  vid.  Shannon  v.  Bradstreet,  1  Sch.  &  Lef.  52.  Note  also,  that  a  license  to  be 
exercised  upon  land  for  twenty-one  years,  is.  grantable  without  deed,  and  without  writing-. 
Taylor  v.  Waters,  7  Taunt.  374. 

With  respect  to  the  reservation  of  rent  in  leases  for  lives  or  years,  it  may  be  observed, 
that,  as  the  rent  will  follow  the  reversion,  the  best  way  is  to  reserve  it  generally,  as 
**  yielding  and  paying  therefore  yearly,  during  the  said  terra,  the  sum,  &c."  Gilb.  Rents, 
64.  2  PresU  Conv.  184,  185.  And  a  covenant  should  be  inserted  for  payment  of  the  rent; 
as  the  lease,  if  once  assigned,  might  be  afterwards  assigned  to  a  lfcggar.  Pitcher  v.  Tovey, 
Salk.  81.  S.  C.  4  Mod.  71.  Taylor  v.  Shun,  1  Bos.  &  P.  21.  A  proviso  for  re-entry  on 
non-payment  of  rent,  should  also  be  inserted,  to  bring  the  lessor  within  the  protection  of 
the  stat.  4  Geo.  2.  c.  28.  And  as  a  lessee  may  assign  his  whole  interest,  or  underlet  for  a 
part  of  his  term ;  if  it  be  intended  that  the  lessee  shall  not  do  so,  an  express  covenant  should 
be  inserted  toTe strain  him.  But  under  an  agreement  for  a  lease  with  usual  covenants,  the 
lessor  is  npt  entitled  to  a  covenant  against  assigning  or  underletting  without  license. 
Henderson  v.  Hay,  3  Bro.  C.  C.  632.  Jones  v.  Jones,  12  Ves.  186.  Fere  v.  Lovtden,  Ibid. 
179.  Church  v.  Brown,  15  Ves.  258.  Browne  v.  Rohan,  15  Ves.  530.  On  the  other  hand, 
a  lessor  is  not  obliged  to  renew  the  lease  (unless  by  custom) ;  and  therefore  if  it  be  intended 
that  the  lessor  shall  be  compelled  to  do  so,  a  covenant  for  that  purpose  should  be  inserted. 
But  if  the  lessor  covenant  to"renew  under  "  the  like  covenants,"  it  will  not,  it  seems,  extend 
to  a  further  covenant  for  renewal.  Tritton  v.  Foote,  2  Bro.  C.  C.  636.  Tggulden  v.  May, 
9  Ves.  325.  S.  C.  7  East,  237.  Dotvling  v.  Mill,  1  Mad.  Ch.  541.  And,  as  a  lessee  for 
years  is  compellable  to  repair,  if  it  be  not  intended  that  he  should  do  so,  a  covenant  from 
the  lessor  to  repair  should  be  also  inserted.    Watk.  Conv.  105.— [Ed.] 

(b)  As  to  the  doctrine,  that  a  lease  must  have  a  certain  beginning  and  a  certain  end,  see 
ante,  45  b.  vol.  1.  p.  3G2,  363.  and  the  notes  there ;  2  Prest.  Conv.  158.  181. ;  and  infra,  n. 
(r).-[^/.] 
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The  king  made  a  gift  in  tail  of  the  manor  of  Eastfarleigh,  in  Kent, 
to  W.  to  hold  by  knight's  service ;  W.  made  a  lease  to  A.  for  thirty- 
six  years,  reserving  thirteen  pound  rent;  W.  died,  his  son  and  heir 
Bo!  to,    °f  faH  age-     All  this  was  found  by  office.     As  to  the  king,  this  lease 
seo  ' "    "is  not  of  force,  for  he  shall  have  his  primer  seisin,  as  of  lands  in 
Sk^nui!"4  possession,  but,  after  livery,  the  lessee  may  enter;  and  if  the  issue 
mfomatSi    *n  ***!  accept  the  rent,  the  lease  shall  bind  him,  for  the  king's  pri- 
of  intrusion    mer  seisin  shall  not  take  away  the  election  of  the  issue  in  tail,  for  it 

in  ine  bxcne-  *  _  . 

nuer  again*  may  be  that  the  rent  was  better  than  the  land :  (A)  and  so  it  was 
Dyer.nPasch.  adjudged  in  Austen's  case,  as  I -had  it  of  the  report  of  master  Ed- 
Mar3  U5.*i3  mond  Plowden,  a  grave  and  learned  apprentice  of  law. 

Eli*,  cap.  10. 

If  tenant  in  fee  take  wife,  and  make  a  lease  for  years,  and  dieth, 

the  wife  is  endowed,  she  shall  avoid  the  lease,  but  after  her  decease 

the  lease  shall  be  in  force  again.     But  if  the  patron  grant  the  next 

*  avoidance,  and  after  parson,  patron,  and  ordinary,  before  the  statute, 

^nfrt      (0  had  made  a  lease  of  the  glebe  for  years,  and  after  the  parson  dieth, 

Mao  ?7  e.  a.  an(l  t'ie  grantee  °f  the  next  avoidance  had  presented  a  clerk  to  the 

S2.  17  Aw.    church,  who  is  admitted,  instituted,  and  inducted,  and  dieth  within 

Jo.  9H.6.33."  the  term;  the  patron  presents  a  new  clerk,  and  he  is  admitted,  in- 

<Hob.  7.)    ^  stituted,  and  inducted,  albeit  he  cometh  in  under  the  patron  that  was 

party  to  the  lease,  yet  because  the  last  incumbent,  who  had  the  whole 

State  in  him,  avoided  the  lease,  it  shall  not  revive  again,  no  more 

than  if  a  feme  covert  levy  a  fine  aloner  if  the  husband  enter  and 

avoid  the  fine,  and  die,  the  whole  estate  is  so  avoided,  as  it  shall  not 

10C0V42.)      bind  the  wife  after  his  death  (2). 

^•akC  *^  a  woman  De  endowed  of  an  advowson  which  is  appropriated, 
2E.a.8.|ir  an(l  sne  present,  and  her  incumbent  is  admitted,  instituted,  and  in- 
Ro?*2br  m  ducted,  albeit  the  incumbent  die,  yet  is  the  appropriation  wholly 
ml)  dissolved,  because  the  incumbent,  which  came  in  by  presentation, 

had  the  whole  state  in  him  (c) ;  and  so  it  was  adjudged,  as  the  case 

is  to  be  intended  (3). 

a  Rn?Abr!a'  Tenant  in  tail  make  a  lease  for  forty  years,  reserving  a  rent,  to 
fsid^a^*  comnlence  ten  years  after ;  tenant  in  tail  die ;  the  issue  enter,  and 
26i.)'  enfeoff  A.  ^ten  years  expire,  the  lessee  enter:  if  A.  accept  the  rent, 

the  lease  is  good,  for  he  shall  have  the  same  election,  that  the  issue 
in  tail  had,  either  to  make  it  good,  or  to  avoid  it,  so  as  it  could  not 
be  precisely  affirmed,  whether  by  the  entry  of  the  issue  this  execu- 
tory lease  was  avoided,  but  it  dependeth  uncertainly  qpon  the  will 
of  the  feoffee  (4).  But  now  I  know  you  are  desirous  to  hear  Lit- 
tleton, who  is  speaking  to  you. 

(2)  "Adjudged accordingly, Cr.Ch.  Plow-        (4)  "But  if  it  was  lease  in  prsesenti  by 

den  v.  Oldford,  582.     But  in  Hill.  10  Eliz.  tenant  in  tail,  and  the  issue  before  entry 

C.  B.  E.  238.  adjudged  that  the  lease  revived,  levies  fines,  the  conusee  shall  not  avoid  the 

Polydore  PirgiPa  caw.— Hal.  MSS.— [Hargr.  lease,  for  the  lease  was  only  voidable,  and 

n.  7.  46  a.]  the  land  passes  in  degree  of  reversion.  Vid. 

(3}  "  Vid.  21  E.  3.  Grants,  58.    Appro-  Dy.  51.    7  Rep.  9.    Earl  of  Bedford's  cast. 

priation  without  license,  and  ea  de  causa  it  Hal.  MSS. — [Hargr.  n.  2.  46  b.  (378).] 
seems  a  disappropriation."    Hal.  MSS. — 
[Hargr.  n.  1.  46  b.  (275).] 

(c)  And  the  fee,  being  once  discharged,  cannot  be  charged  again  without  a  new  Grant. 
Hawk.Abr.71.    Ante,  vol.  1.  p.  224,  n.  (m)— [Ed.] 
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Touching  the  time  of  the  beginning  of  a  lease  for  years,  it  is  to  ^jjj^jjjj? 
be  observed,  that  if  a  lease  be  made  by  indenture,  bearing  date  26  mlnce,where 
Maii,  &c.  to  have  and  to  hold  for  twenty-one  years,  from  the  date,  to  hoia%fom 
or  from  the  day  of  the  date  (5),  it  shall  begin  on  the  twenty-seventh  Jjj£  ofaU°r 
day  of  May  (6).  t&i.an- 

ton^s  case. 

*If  the  lease  bear  date  the  twenty-sixth  day  of  May,  &c.  to  have  286.  'caSSf* 
and  to  hold  from  the  making  hereof,  or  from  henceforth,  it  shall  be-  ^.li^Po* 
gin  on  the  day  on  which  it  is  delivered  ;  for  the  words  of  the  inden-  jS^1?!}* 
ture  are  not  of  any  effect  till  the  delivery,  and  thereby  from  the  i>?'  2is!  <i  * 
making,  or  from  henceforth,  take  their  first  effect.  But  if  it  be  a  83o!cr!cB.ra3 
die  confectionis,  then  it  shall  begin  on  the  next  day  after  the  de-  x/408)*d 

livery  (d).  fro^he  ma-' 

kin*  hereof, 
or  from 

If  the  habendum  be  for  the  term  of  twenty-one  years,  without  bSJgjJft^ 
mentioning  when  it  shall  begin,  it  shall  begin  from  the  delivery,  for  y»  delivery, 
there  the  words  take  effect,  as  is  aforesaid.  time  of  com- 

mencement 
is  mentioned; 

(5)  "  Vid.  for  date  and  day  of  the  date  hie  tween  date  and  day  of  the  date,  Com.  Dig; 

fol.  6  a.  and  the  note  there."    Hal.  MSS.—  Estates,  G.  8.    Bargain  and  Sale,   B.  8. 

In  fol.  6  a.  Lord  Hale  gives  the  following  Temps,  A.  and   Via.  Abr.  Estates,  Z.  a 

note : — "  Date  and  day  of  the  date  the  same  Time,  A.  and  Wils.  vol.  1.  part  2.  page  165, 


in  point  of  computation.  5  Rep.  But  in  and  the  next  note. — [Hargr.n.  8. 46  b.  (281).] 
point  of  interest  date  is  taken  inclusive,  day  (6)  "  Vid.  for.  commencement  of  lease,  M. 
of  the  date  exclusive  in  many  cases.    T.     10  Jac.  Rot.  75.     Hob.  case,  32.    Moor  and 


9  Jac.  B.  R.    Bulstr.  n.  177.   ^A.  on  the  Musgrave.    A.  by  indenture  dated  4  May 

second  of  August,  1  Jam.  makes  an  obliga-  10  Jac.  to  hold  from  the  feast  of  the  annun- 

tion  to  B.  and  afterwards  on  the  same  day  ciation  last  past,  for  the  term  of  21  years  next 

B.  releases  all  actions  usque  datum  scripti :  ensuing  the  date  hereof  fully  to  be  complete 

the  obligation  is  discharged,  because  date  is  and  ended.    In  ejectment  plaintiff  counts  on 

delivery i,    Otherwise,  if  it  had  been  to  the  this  lease,  as  a  lease  to  hold  from  the  feast 

day  of  the  date.   T.  9.  Car.  B.  R,  Rooke  and  for  21  years  ex  tunc  pr ox.  sequent,  and  agreed 

Richards.     Condition  of  obligation  to  stand  to  be   good.    But  see  T.  24  Car.  B.  R. 

to  an  award,  so  that  it  be  made  within  four  Cornish  and  Cawsey.    Lease  by  indenture  of 

days  after  the  date;  a  good  award  may  be  25  March  15  Car.  to  have  and  to  hold*  from 

made  the  same  day ;  and  so  it  seems  if  it  be  and  after  the  day  of  the  date  of  these  presents 

day  of  the  date.     M.   1653.     Street's  case,  for  the  term  and  time  of  seven  years  from 

Stiles  382.    Obligation  dated  2  January;  henceforth   next   immediately  ensuing,  shall 

release  dated  1  January,  of  actions  usque  commence  in  computation  from  the  delivery, 

diem  hujus  praesentis  temporis,  but  delivered  and  in  point  of  interest  from   the  date.'9 

3  January:  praesens  tempus  is  the  dute,  and  Stiles,  118.    Hal.  MSS.— [Hargrave,  n.  9. 

so  the  obligation  stood.    P.   7  Jac."    Hal.  46  b.  (282).] 
MSS. — See  further  as  to  {he  difference  be- 

( d)  This  distinction  between  a  lease  "  from  the  day  of  making,"  and  one  "  from  the 
making  thereof,"  has  been  denied ;  and  it  has  been  held,  that  the  word  "  from"  may,  in 
the  strictest  propriety  of  language,  be  taken  either  inclusive  or  exclusive :  and  where  the 
lease  can  only  be  supported  by  construing*  th,e  word  "  from"  inclusive  (as  in  the  case  of  a 
lease  under  a  power  to  grant  leases  in  possession,  but  not  in  reversion),  a  court  of  justice 
ought  to  give  it  that  sense.  Freeman  v.  West,  2  Wils.  165.  Pugh  v.  Duke  of  Leeds, 
Cowp.  714.  So  also  a  lease  for  lives,  to  commence  "  from  the  date,"  shall  be  construed 
to  include  the  day  of  the  date ;  for  otherwise  the  freehold  would  be  conveyed  to  commence 
in  futuro,  which  cannot  be.  Hatter  v.  Jlsh,  1  Ld.  Raym.  4th  edit.  84.  And  see  the  autho- 
rities there  cited  by  the  learned  editor,  who  observes,  that  the  words  "  from  the  date," 
when  used  to  pass  an  interest,  include  the  day;  aliter  when  used  by  way  of  computation  in 
matters  of  account.  See  also  Powell.  Pow.  504 — 510.  Bellasis  v.  Hester,  1  Ld.  Raym. 
280.     The  King  v.  Adderley,  2  Dougl.  465.    Supra,  n.  (5)  and  n.  (6).— {Ed.] 
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bew£anvoid  ^an  *n(knture  °f  lease  bear  date  which  is  void  or  impossible,  as 
oHmposiibie  the  thirtieth  day  of  February,  or  the  fortieth  of  March,  if  in  this 
2Co.;a  God-  case  the  term  be  limited  to  begin  from  the  date,  it  shall  begin  from 
iKhiSiS*  the  delivery,  as  if  there  had  been  no  date  at  all  (e). 

fers  to  a  void 

recites  a  sub-  (A?)  And  so  it  is,  if  a  man  by  indenture  of  lease,  either  recite*  a 
iobofi fa^'  lease  which  is  not,  or  is  void,  or  misrecite  a  lease  in  point  material 
the  forme?  °f  wbich  is  in  esse,  to  have  and  to  hold  from  the  ending  of  the  former 
cJm  com.  ^ase,  this  lease  shall  begin  in  course  of  time  from  the  delivery  there- 
in. 3E.T  Of  (7)  (F). 
tit.  Leases.  ,  x    '   *    ' 

Br.  62.    3  El. 

fyer,  195.    1  Mar.  Dyer,  116.  (Cro.  Car.  400.  2Bol.  Abr.  52,    1  Rol.  Abr.  849. ,  1  Sid.  460.) 
(409)* 

(7)  "  For  misrecital  a  lease  shall  com-  recital,  the  habendum  be  from  and  after  the 

mence  immediately.    6  Rep.  Bishop  of  Bath's  demise  and  indenture  made  to  A.  and  it  is 

ease.    The  Earl  of  Oxford  by  deed,  dated  not  said  the  said  demise,  then  the  second 

10  Feb.  27  H.  8.  demises  to  A.  for  21  years ;  lease  shall  commence  after  the  true  lease, 

and  afterwards  by  indenture  reciting  that  he  notwithstanding  the  misrecital.    M.   1  &  2 

by  indenture,  dated  10  Feb.  28  H.  8.  had  P.  &  M.  Rot.  648.    Mount  and  Hodgken, 

demised  to  A.  for  21  ye^rs,  demises  the  same  JBendl.  n.  71."    Hal.  MSS. — See  Cro.  Cha. 

land  to  B.  habendum  for  31  years  from  and  397,  and  N.  Bendl.  38.    See  further  as  to 

after  the  expiration,  surrender,  or  forfeiture  the  commencement  of  leases  and  the  effect 

of  the  said  lease.    It  was  ruled,  that  B.'s  of  misrecitals  in  that  respect,  Sheph.  Touch, 

lease  should  commence  in  computation  im-  272.    New  Abr.  Leases,  L.  and  Vin.  Abr. 

mediately,  because  A.'s  lease  was  misrecited.  Estate,  Z.  a.  and  Grant,  R.  4*— [Hargrave, 

H.   10  Car.  B.  R.  Crook,  n.  8,  Miller  and  n.  10.  46  b.  (283).] 
Manwaringe.    But  if  in  case  of  such  a  mis- 

(e)  .But  there  is  a  difference,  in  this  respect,  between  a  lease  which  bears  an  impossible 
date,  and  one  which  has  an  uncertain  date ;  for  where  the  time  when  a  lease  is  to  commence 
is  uncertain,  as  where  a  lease  was  made  habendum  from  the  20th  of  November,  without 
saying  what  November,  the  uncertainty  will  render  the  lease  void,  because  it  was  part  of 
the  agreement,  that  the  lease  should  commence  from  the  20th  of  some  November  or  other; 
but  it  not  appearing  to  the  court  what  November  was  intended,  they  cannot  determine  it 
for  the  parties,  and  therefore  the  lease  is  void.  Anon.  1  Mod.  180.  4  Bac.  Abr.  168. 
tit.  Leases  (L).— [£d] 

(fJ* It  may  be.further  observed,  that  in  every  lease  for  years  there  are  four  times  to  be 
considered :  1st,  The  time  of  computation;  2dly,  The  time  of  commencement  in  interest; 
3dly,  The  time  of  continuance ;  and  4thly,  The  time  of  determination  in  point  of  limita- 
tion. The  time  of  computation  marks  the  period  or  event  from  which  the  calculation  of  the 
time  of  continuance  is  to  be  taken,  to  ascertain  the  time  of  the  determination  of  the  estate 
in  point  of  limitation ;  which  is  a  consequence  of  the  time  of  continuance.  The  time  of 
commencement  marks  the  period  at  which  the  owner  of  the  term  is  to  have  the  enjoyment  of 
the  land  under  the  lease  or  limitation.  The  time^of  computation  and  the  time  of  com- 
mencement may  be  different.  4  Bac.  Abr.  170.  tit.  Leases  (L).  Enys  v.  Zfonnithornt, 
2  Burr.  1192.  The  computation  of  time  may  be  from  a  day  that  is  past,  while  the  time  of 
commencement  is  from  a  day  to  come :  or  they  may  be  from  the  same  period  :  as  a  lease  U> 
hold  for  twenty-one  years,  from  next  Lady  Day  thenceforth  for  the  term  of  twenty-one 
years.  "With  respect  to  the  time  of  computation  it  may  be  either,  1st,  from  a  day  past; 
2dly,  the  present  time;  3dly,  a  day  to  come;  4thly,  an  event  which  is  to  arise;  and 

5thly,  it  may  be  referred  to  a  third  person  to  name  the  time.    4  Bac.  Abr.  176 183. 

tit.  Leases  (L).  But  with  regard  to  the  time  of  commencement,  no  estate  can  entitle  the 
person  to  whom  it  is  made,  for  time  which  is  past  It  is  true,  that  it  frequently  happens  that 
the  person  to  whom  an  estate  is  made,  is,  by  the  express  agreement  of  the  parties,  to  have  the 
rent  from  a  day  that  is  past ;  and  it  may  be  said,  that  rent  is  not  due  till  the  day  of  pay* 
ment;  and  to  what  becomes  due  on  that  day,  the  owner  of  the  estate  in  reversion,  to  which 
the  rent  is  incident,  will  be  entitled  :  but  no  agreement  can  entitle  him,  in  point  of  estate, 
for  any.  period  prior  to  the  time  when  he  acquired  his  estate.  Prest.  Est.  620,  621. 
2  Prest.  Conv.  161.  The  time  of  commencement  in  interest  may  be  either,  1st,  from  the 
present  time ;  2dly,  a  future  day  in  particular ;  or  thirdly,'  a  particular  event.     The  time  of 
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*  TENANT  for  term  of  years  is  where  a  man  letteth  lands  or    (416)* 
tenements  to  another  for  term  of  certain  years,  after  the  number  rgSJJ1^. 
of  years  that  is  accorded  between  the  lessor  and  the  lessee.     And    43  D#] 
when  the  lessee  entereth  by  force  of  the  lease,  then  is  he  tenant  Howl^e,Jj: 
for  term  of  years  ;  and  if  the  lessor  in  such  case  reserve  to  him  renti«iot» 
a  yearly  rent  upon  such  lease,  he  may  choose  for  to  distrain  for  xSmpaoS 
the  rent  in  the  tenements  let  ten,  or  else  he  may  have  an  action  of '^J^SE^ 
debtjor  the  arrearages  against  the  lessee.     But  in  such  case  it  j^JJ*ybo 
behoveth,  that  the  lessor  be  seised  in  the  same  tenements  at  the 
time  of  his  lease;  for  it  is  a  good  plea  for  the  lessee  to  say,  that 
the  lessor  had  nothing  in  the  tenements  at  the  time  of  the  lease,     *47a. 
except  the  lease  be  made  by  deed  indented,  in  which  case  such  SnSSSor1, 
plea  lieth  not  for  the  lessee  to  plead.  wheroS"' 

a  distress 

*" Reserve  to  hiih  a  yearly  rent,  fyc"     First,  it  appeareth  (/)  gfrccaa/ 
here  by  Littleton,  that  a  rent  must  be  reserved  out  of  lands  or  tene-  roc^STeo. 
ments,  whereunto  the  lessor  may  have  resort  .or  recourse  to  distrain,  £2,142  a!3, 
as  Littleton  here  also  saith,  and  therefore  a  rent  cannot  be  reserved  Jaindf m 
by  a  common  person  (8)  out  of  any  incorporeal  inheritance,  as  ad-  J*01- *5nr- 
vowsons,  commons,  offices,  corody,  mulcture  of  a  mill,  tithes,  fairs,  Moumjoy** 
markets,  liberties,  privileges,  franchises,  and  the  like,     (m)  But  if  Noy.'eoo 
the  lease  be  made  of  them  by  deed  (9)  for  years,  it  m£y  be  good  by  £^2A«S& 
way  of  contract  to  have  an  action  of  debt,  but  distrain  the  lessor  can-  fjJYv  jj 
not     Neither  shall  it  pass  with  the  grant  of  the  reversion,  for  that  11H.4.&. 
it  is  no  rent  incident  to  the  reversion  (10).     But  if  any  rent  be  re-  Fi^fm 
served'in  such  case  upon  a  lease  for  life,  it  is  utterly  void,  for  that  f^^ 
in  that  case  no  action  of  debt  doth  lie  (11).  ?6Ass  eo. 

v        '  ,14  h#.  a. 

Scir.  fee  m. 
5  E  3.68.   17  E.  a  75.    11  H.  4.  40.     3  H.  6.  21. 45.  10  H.  6. 12.    21  H.  6.  11.    5H.7.39. 
21  H.  7. 19.  17  E.  2.    Ex.112.    23  El.    Dyer,  377. 

(8)  Lord  Coke  confines  the  rule  to  com-  the  case  of  the  precentor  of  Paul's,  according 
mon  persons,  because  the  king,  may  reserve  to  which  rent  on  lease  for  years  of  tithes  is 
rent  out  of  an  incorporeal  inheritance ;  the  incident  to  the  reversion.  Hal.  MSS.  See 
reason  of  which  is,  that  he  by  his  preroga-  post,  44  b.  n.  30. — [Hargr.  n.  3. 47  a.  (236).] 
tive  can  distrain  on  all  the  lands  of  his  les-  (11)  That  the  common  law  did  not  allow 
see.  4  New  Abr.  192  &  339. — [Hargr.  n.  1.  debt  for  rent  on  freehold  leases  whilst  they 
47  a.  (284).]  continued  is  certain,  though  the  reason  is 

(9)  The  case  of  a  lease  by  deed  is  put,  not  quite  so  clear.  See  3  Blackst,  233.  It 
because  in  general  things  incorporeal  will  has  been  accounted  for  by  suggesting,  that 
not  pass  without  deed.  Ante,  48  a.  (p.  334.),  the  remedies  by  cessavit  and  distress  were 
49  a.  (ps353.),  169  a.  (vol.  1.  p.  704),  and  deenled  sufficient  securities  for  the  rent  and 
9  a.  (p.  333.).— [Hargr.  n.  2.  47  a.  (285).]  services.     See,  Gilb.  on  Rents,  93.  and  Gilb. 

(10)  "  12  H.  4.  17.    Vid.  infra,  fol.  44  b.    on  the  Action  of  Debt  in  his  Case  in  L.  and 

computation  and  the  time  of  determination  necessarily  mark  the  time  of  continuance.  As 
to  the  time  of  the  end,  this  must  be  certain,  or,  in  other  words,  the  lease  must  be  for 
a  given  space  which  is  certain  as  to  the  quantity  of  time  which  it  comprises,  as  a  year,  and 
is  to  be  computed  from  a  particular  day,  or  from  a  particular  event,  so  that  it  can  be  said 
with  certainty  on  what  day,  from  the  day  or  time  of  computation,  let  it  happen  whensoever 
it  will,  that  the  term  will  expire  by  effluxion  of  time,  but  so  long  as  the  continuance  is 
marked  with  certainty  in  the  clause  of  limitation,  by  an  enumeration  of  years  or  some 
other  stated  period,  the  continuance  of  that  time  may  be  made  uncertain  by  a  collateral 
determination  (as  in  the  case  of  a  lease  of  the  glebe  by  a  parson  for  twenty-one  years,  if  he 
shall  continue  parson  so  long,  ante,  45  b.  vol.  1.  p.  633.),  or  by  condition.  2  Prest.  Conv. 
162.  And  in  all  modern  leases  there  is  a  proviso,  that  if  the  rent  is  not  paid,  and  no  suffi- 
cient distress  is  found  on  the  premises,  the  lessor  may  re-enter  and  enjoy  the  lands  as  in 
his  former  estate.    See  Prest.  Est,  615—655.    4  Bac.  Abr.  tit.  Leases  (L).— [£c?J 
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though  rent 
may  be  re- 
served on  a 
demise  of  the 
vesture  or 
herbage  of 
land; 

or  on  a  grant 
of  a  reversion 
or  a  remain- 
der, fee. 


But  if  a  man  demiseth  the  vesture  or  herbage  of  his  land,  he  may 
reserve  a  rent,  for  that  the  thing  is  manurable,  and  the  lessor  may 
distrain  the  cattle  upon  the  land  (12)-:  and  so  a  reversion,  or  a  re- 
mainder of  lands  or  tenements  may  be  granted  reserving  a  rent,  for 
the  apparent  possibility  that  it  may  come  in  possession  (13),  and 
they  are  tenants  within  the  words  of  Littleton  (g). 


inrespectof       (n)  It  appeareth  by  Littleton,  that  reservando  is  an  apt  word  of 
whichif^nay  reserving  a  rent,  and  so  is  reddendo,  solvendoyfaciendo,  inveniendo, 


dummodo,  and  the  like  (14). 


be  made, 
(n)  40  £.3. 47. 
8  E  3  fiT 

21  E.  4. 62.    3H.6.45.  31  Ass.  p.  30.    3  Am.  9.    26Ass.G6.  32  E.  a    Br.  291.    6E.4.8. 
10  El.  Dy.  276.   PI.  Com.  en  Browning  &  Beeston's  case.  fol.  131}  132,  &c 


Eq.  370.  Bat  it  may  be  proper  to  observe, 
that  the  cessavit  seems  to  hate  been  first 
given  by  the  6  £.  1.  c.  4.  though  the  lord's 
right  of  seizing  the  land  for  subtraction  of 
services,  which  continued  till  it  was  taken 
away  by  the  52  H.  3^c.  22.  was  a  remedy 
in  some  respects  similar,  and  furnishes  occa- 
sion for  the  same  observation.  See  2  Inst. 
295.  and  Wright's  ten.  197.  Note,  that  the 
8  Ann.  c.  14.  now  gives  debt  for  rent  on  a 
lease  for  life ;  on  which  statute  Mr.  Serjeant 
Hawkins  queries,  whether  it  doth  not  extend 
to  leases  of  incorporeal  hereditament.  Hawk. 
Abr.  of  Co.  Lit  73,— [Hargr.  n.  4. 47  a.  (287).] 

(12)  «f  Quere,  how  assise  shall  be  brought 
in  case  of  herbage.  17  E.  3.  75."  Hal. 
MSS.— [Harer.  n.  5.  47  a.] 

(13)  "  And  after  the  particular  estate  de- 
termined, distress  may  be  made  for  all  ar- 
rears. 10  E.  4.  3."  Hal.  MSS — [Hargr. 
n.  6.  47  a.  (288).] 

(14)  "  Lease  lor  years  by  indenture,  and 
lessee  covenants  to  pay  61,  a  year ;  this  is  a 
reservation.  Dy.  276.  H.  6  Car.  B.  R. 
Crook,  n.  1.  Drake  and  Munday.  But  if 
there  he  reddendo  rent,  and  the  lessee  cove- 
nants to  pay  two  capons,  there  it  seems  to 
be  only  covenant.  M.  40.41  Eliz.  Bruerton's 
case."  Hal.  MSS.— See  Cro.  Cha.  207.  and 
Hardr.  326.— Hardr.  n.  7.  47  a.  (289).] 

[So  where,  by  articles  of  agreement  in- 


dented between  A.  and  B.  it  was  covenanted 
and  agreed,  that  A.  did  let  Blackacre  to  B. 
for  five  years  from  Michaelmas  following, 
provided  always,  that  B.  should  pay  at 
Michaelmas  and  Lady-day  10/.  by  even  por- 
tions yearly;  this  proviso  w as  held  to  be  a 
good  reservation  of  the  rent ;  for  as  the  words 
amounted  to  an  immediate  demise  of  the 
lands,  so  the  rent,  which  is  but  a  retribution 
for  the  land,  ought  to  be  paid  immediately, 
and  it  could  not  be  construed  to  be  a  sum  in 
gross,  because  by  the  words  of  the  articles 
(which  being  indented  are  the  words  of  both 
parties)  it  was  to  be  paid  yearly.  Harrington 
v.  Wise,  Cro.  Eliz.  486.  Moor.  459.  Bat, 
if  a  man  make  a  lease  of  lands,  except  12tf. 
or  praeter  12rf.  rent,  these  words  do  not  amount 
to  a  reservation,  because  they  are  only  proper 
to  reserve  to  the  lessor  part  of  something  in 
being,  which  would  otherwise  pass  by  the 
lease.  Perk.  sect.  639.  So  it  is  if  a  man 
make  a  lease,  salvb  or  saving  20*.  'rent,  this 
is  not  a  good  reservation,  because  there  can 
be  no  saving  of  any  thing  not  in  being ;  con- 
sequently a  rent-service,  being  a  return  of 
something  not  in  the  lessor  in  lieu  of  the 
land  given,  cannot  be  reserved  by  words, 
which,  in  their  most  extended  signification, 
can  only  reserve  something  already  in  esse. 
2  Roll.  Abr.  449.  6  Bac.  Abr.  12.  tit.  Rents, 
.(D).]-[£rf.] 


(g)  Although  a  reversion  or  remainder  be  incorporeal,  and  can  pass  only  by  grant,  yet  3 
rent  reserved  upon  a  grant  of  them  is  good  ?  for,  though  the  grantor  has  no  remedy  for  the 
rent  reserved  during  the  continuance  of  the  particular  estate,  yet  since  it  relates  to  lands 
which  were  originally  granted  to  make  profit  of,  the  judges  have  gone  as  far  as  they  could 
to  pursue  the  intention  of  such  original  donations,  and  therefore  have  admitted  such  reser- 
vations to  be  good  immediately :  which  construction  is  the  more  reasonable,  because  in  this 
case  there  is  a  remedy  by  distress  for  all  the  arrears,  when  the  reversion  executes  by  the 
determination  of  the  particular  estate,  whereas  there  is  no  possibility  of  such  remedy  in  the 
case  of  commons,  fairs,  &c.  See  Gilb.  on  Rents,  24.  So  it  is  if  a  man  grants  a  future 
interest  in  land,  as  if  it  be  a  lease  for  years,  to  commence  five  years  after  the  making  of  the 
lease,  the  lessor  may  reserve  a  rent  immediately,  because  this  is  a  good  contract  to  bind  the 
lessee,  and  to  ground  an  action  of  debt;  and  the  lessor  may  likewise  have  his  remedy  by 
distress  for  the  arrears,  when  the  lessee  comes  into  possession.  2  Rol.  Abr.  406,  407. 
Plowd.  423.  See  further  as  to  the  things  out  of  which  a  rent  may  be  reserved,  ante,  112 
a.  vol.  1.  p.  441—  [Ed.} 
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*(o)  And  note  a  diversity  between  an  exception  (which  is  ever  of  (412)* 
part  of  the  thing  granted  and  of  a  thing  in  esse)  for  which  exceptis,  Diversity  be- 
salvOj  prseter,  and  the  like,  be  apt  words ;  and  a  reservation  which  servattonand 
is  always  of  a  thing  not  in  esse,  but  newly  created  or  reserved  out  JSSeI&ml 
of  the  land  or  tenement  demised,  (p)  Poteritenim  quis  rem  dare  {££8io.92ii£ 
et  partem  ret  retinere,  vel  partem  de  pertinentiis,  et  ilia  pars  f.^lf  £jj 
quam  retinet  sem  percum  eo  est  et  semper  fait,  (q)  But  out  of  a  3  h.  6. 45.  10 
general  a  part  may  be  excepted,  as  out  of  a  manor,  an  acre,  ex  verbo  33  h.  &!!'  * 
generali  aliquid excipitur,  and  not  a  part  of  a  certainty,  as  oat  of  £^  uaa 
twenty  acres,  one.  ^  com'3^ 

<p)  Bract,  lib. 

2.fol.32b.&fol.249. 

(9)9El.Djr.264.   38H.6.38.  14 H. 8.1.    22E.3.&   2E.3.56.  5E.3.66.  34As8.ll. 

Reserve  cometh  of  the  Latin  word  reservo,  that  is,  to  provide  for     143  a. 
store ;  as  when  a  man  departeth  with  his  land,  he  reserveth  or  pro- 
videth  for  himself  a  rent  for  his  own  livelihood.     And  sometime  it 
hath  the  force  of  saving  or  excepting.     So  as  (r)  sometime  it  serveth  m  8  e.  4. 48. 
to  reserve  a  new  thing,  viz.  a  rent,  and  (s)  sometime  to  except  part  Snu^a?" 
of  the  thing  in  esse  that  is  granted  (1 5).  t  (t)  35^6* ZL 

It  is  further  to  be  observed,  that  the  lessor  cannot  reserve  to  any      47  a. 
other  but  himself,  for  ^ittleton  saith,  reserve  to  himself  "(h).     (/)  If  §£5^ 
two  joint-tenants  be,  and  they  make  a  *lease  for  years  by  parol,  or  {^^J,  {? 
deed  poll,  reserving  a  rent  to  one  of  them,  this  shall  enure  to  them  and  not  to  a 
both ;  but  if  it  be. so  reserved  by  deed  indented,  it  shall  enure  to  AT^\iy 
him  alone  by  way  of  conclusion  (i).  Reservation 

J  J  N  '  of  rent  to  one 

joint-tenant, 
on  a  joint  lease,  enures  to  both :  unless  by  deed  indented. 
(0  5E.4.4.    14E.a  Bre.282.    8Co.70,71. 

\ 

(15)  Id  a  preceding  note  Lord  Coke  at-  granted.    However,  the  former  is  the  more 

serts,  that  reservation  i9  always  of  a  thing  technical  use  of  the  word ;  exception  being  a 

newly  created  out  of  the  land  demised.  Ante,  more  proper  term  than  reservation  for  the  latter 

47  a.  (supra.)    But  here  he  i9  more  quali-  purpose.    The  learning  on  this  subject  will 

fled  in  expression,  and  allows  the  word  to  be  round  under  the  title  Reservation  in  Viner's 

be  sometimes  used  to  except  part  of  the  thing  Abridgment.— »Hargr.  n.  1.  143  a.  (232).] 

(h)  For  the  reason  of  this  rule,  see  ante,  143.  vol.  1.  p.  442.  n.  (c.)  If,  however,  a 
person  makes  a  lease  to  commence  after  his  death,  reserving  rent  to  his  heirs  ;t  his  will  be 
deemed  a  good  rent-service  arising  in  the  heir,  not  by  way  of  purchase,  but  as  incident  to 
the  reversion  descending  to  the  heir ;  and,  therefore,  may  be  released  by  tjie  ancestor  during 
his  life,  which  it  could  not  be,  if  it  was  a  new  purchase  in  the  heir.  2  Rol.  Abr.  447.  pi. 
2.  2  Saund.  370.  But  where  a  father  and  his  son  and  heir  apparent  demised  land  for 
years,  to  begin  after  the  death  of  the  father,  rendering  rent  to  the  son  by  his  proper  name ; 
the  father  died ;  the  lessee  entered ;  and,  the  rent  being  behind,  the  son  distrained :  it  was 
resolved,  that  this  reservation  of  rent  was  utterly  void :  for,  although  the  son  was  heir  to 
the  father,  yet  he  could  not  have  the  rent  as  heir  to  his  father,  because  the  rent  was  not  re- 
served to  the  heir  f  and  he  could  not  have  it  by  the  reservation  on  the  lease,  because  he  was 
a  stranger  to  the  land,  and  had  nothing-  in  it  at  the  time  of  making  the  leasa  For  heir  is 
the  only  word  of  privity  in  law  requisite  to  the  reservation  of  rents ;  the  heir  being,  in  re- 
presentation in  point  of  taking  by  inheritance,  eadem  persona  cum  antccessorc.  Oates  v.'/WM, 
Hob.  130.  Note,  that  a  man  may  reserve  a  rent  to  himself  for  his  life,  and  a  different  rent 
to  his  heir.  Ante,  213  b.  214  a.  p.  82,  83.  See  further  as  to  the  reservation  of  rents,  infra, 
n.  (k).— [Ed.] 

(1)  The  reason  of  the  difference  Is  this;  where  the  lease  is  by  deed-poll,  or  parol,  the 
rent  shall  follow  the  reversion,  which  is  jointly  in  both  lessors ;  and  the  rather,  because  the 
rent  being  something  in  retribution  for  the  land  given,  the  joint- tenant  to  whom  it  is  re- 

VOL.  II.  44 
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Diversity  be-  (w)  Littleton  here  is  putting  of  a  case,  and  not  making  a  lease,  for 

•Svationof  then  he  would  not  reserve  the  rent  to  him,  but  to  him  and  his  heirs, 

le^r! $eth-  for  otherwise  the  rent  shall  determine  by  his  death,  if  he  die  within 

Sandi!?8*  term  C16)-     (w)  But  if  he  reserve  a  rent  generally  without  showing 

heirs,"  and  a  to  whom  it  shall  go,  it  shall  go  to  his  heirs.     If  he  reserve  a  rent  to 

genVrahy,  him  and  his  assigns,  yet  the  rent  shall  determine  by  his  death,  be- 

less^?  die's  cause  the  reservation  is  good  but  during  his  life.     So  it  is,  if  he  re- 

tHj™ngth°  serve  a  rent  to  him  and  his  executors,  it  shall  end  by  his  death,  be- 

214  tis'luf*  cause  ^e  ^e*r  hath  the  reversion,  and  the  rent  was  incident  to  the 

&c.  we.  i  reversion  (17).     So,  if  a  man  warrant  land  to  B.  and  his  assigns,  the 

El  !iE7?r  assignee  must  vouch  during  the  life  of  B.,  for  the  warranty  conti- 

3:  f.M:  JJ  nues  hut  on^y  during  the  life  of  B.,  for  the  warranty  is  but  for  life, 

w>aMi3[^3'  *°r  want  °f  wor(^s  °f  inheritance.     But  if  the  warranty  be  to  B.,his 

ja.tnvepi.  heirs  and  assigns,  so  as  he  hath  an  inheritance  therein,  then  his  as- 

toSbldSiii,  signee  shall  vouch  after  his  decease.     So  if  the  rent  be  reserved  to 

Hun33Ei!oy'  the  lessor,  his  heirs  and  assigns,  so  as  it  be  incident  to  the  inheri- 

unk "1?r  "  tance*  then  S^a^  a^  the  assignees  of  the  reversion  enjoy  the  same  (k). 

inter  Rich- 

mond  &  Butcher.    (Ante,  216  b.    2  Rol.  Abr.  450.    12  Co.  35.    2  Rol.  Abr.  743.)    Vtd.  for 

this  worJ  DistrJn,  Sect.  136. 

(16)  "  Rent,  reserved  to  him  and  his  as-    to  carry  the  rent  to  the  heir,  if  the  lessor  is 
signs  during  the  term,  or  to  him  his  executors    seised  in  fee,  and  he  concurred  in  the  judg- 


and  assigns  during  the  term,  determines  by  ment    See  the  case  of  Sacheverell  and  . 

the  lessor's  death.    T.  2  Car.  B.  R.  Nov.  n.  gatt,  East.  23  Cha.  2.  in  Saund.  367.— 

412.  12  Co.  n.  20.  and  Hil.  32  Eliz.    Jkich-  [Hargr.  n.  8.  47  a.  (290).] . 
moncTs  case."    Hal.   MSS. — See  Noy.  96.       (17)  "  Rendering  rent  to  him,  his  heirs, 

12  Co.  35.  and  Cro.  Eliz.  217 But  not-  executors,  and  administrators  good,  and  it 

withstanding  the  cases  here  cited  by  Lord  shall  go  to  the  heir.    Drake's  case,  supra. 

Hale,  it  was  adjudged,  whilst  he  was  chief  Rendering  rent  to  him  or  his  successors  good, 

justice  of  the  king's  bench,  that  the  words  and  the  successor  shall  have  it."     5  Rep. 

during  the  term  are  of  themselves  sufficient  Hal.  MSS.— [Hargr.  n.  9.  47  a.  (291).] 

served  ought  to  be  seized  of  it  in  the  same  manner  as  he  was  of  the  land  demised,  which 
was  equally  for  the  benefit  of  his  companion  as  himself;  but  where  the  lease  is  by  deed  in- 
dented, they  are  estopped  to  claim  the  rent  in  any  other  manner  than  as  it  is  reserved  by 
the  deed,  because  the  indenture  is  the  deed  of  each  party ;  and  no  man  shall  be  allowed  to 
recede  from,  or  vary  his  own  solemn  act.  2  Rol.  Abr.  447.  Vent  161. 6  Bac.Abr.  20. — [Ed.] 

(k)  In  Sacheverell  v.  Froggatt,  1  Vent.  161,  Lord  Hale  lays  down  some  useful  rules  re- 
specting the  reservation  of  the  rent.  He  said,  that  where  the  reservation  of  the  rent  is 
general,  the  law  directs  according  to  the  intent  and  the  nature  of  the  thing  demised :  As  if 
tenant  in  tail  makes  a  lease  for  years,  rendering  rent  to  him  and  his  heirs,  the  rent  shall  go 
to  the  heir  in  tail  along  with  the  reversion :  for  the  law  uses  all  industry  imaginable  to  con- 
form the  reservation  to  the  estate.  So  where  tenant  for  life,  the  remainder  over  to  several 
by  limitation  of  uses,  with  power  to  make  leases,  demises,  reserving  rent  to  him,  Ait  heir* 
and  assigns,  it  shall  be  adjudged  to  him  in  remainder.  Whitlock's  case,  8  Co.  70  b.  So  if 
lessee  for  100  years  make  a  lease  for  50  years,  rendering  rent  to  him  and  his  heirs  during 
the  term,  it  shall  go  to  the  executor.  So  where  a  copyholder  by  license  leases,  rendering 
rent  to  him  and  his  wife  during  their  lives,  and  to  his  heirs,  where  by  the  custom  the  wife 
has  her  free-bench,  the  wife  shall  have  the  rent  as  incident  to  the  reversion,  though  not  party 
to  the  lease ;  for  the  reversion,  if  possible,  will  attract  the  rent  to  it.  So  where  the  words 
are  general,  they  will  be  expanded  according  to  law;  and  therefore  if  tenant  in  tail  to  him 
and  the  heirs  male  of  the  body  of  his  father,  lets  the  land,  rendering  rent  to  him,  his  heirs 
and  assigns,  the  rent  shall  go  to  the  heir  male  of  the  body  of  his  father,  though  he  be  not 
heir  to  the  lessor;  for  it  is  incident  to  the  reversion.  Cother  v.  Merrick,  Hardr.  91.  95. 
2  Saund.  371.  ed.  Wms. 

But  where  the  reservation  is  particular,  as  to  the  lessor,  without  going  further,  or  to  the 
lessor  and  his  assigns,  there  the  rent  shall  determine  with  his  death,  though  the  lease,  upon 
which  it  is  reserved,  be  still  continuing :  for  the  reservation  is  good  only  during  his  life, 
and  it  shall  never  be  carried  further  than  the  period  of  time  the  lessor  himself  has  fixed  it: 
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*"  Yearly  rent."    So  it  is,  if  the  rent  be  reserved  every  two  or    (414)* 
three  or  more  years  (18).     Of  rents  Littleton  doth  excellently  treat  ™J™r^dy 
in  his  Chapter  of  Rents,  and-therefore  in  this  place  thus  much  shall  every  year, 

a»  •  r  or  every  two 

BUIuCe.  or  three 

years. 

*«But  in  such  case  it  behoveth,  that  the  lessor  be  seised  in  the    (415)* 
same  tenements  at  the  time  of  his  lease;  for  it  is  a  good  plea  for     47  b. 
the  lessee  (19)  to  say,  that  the  lessor  had  nothing  in  the  tenefnents  J2^Mlhnot 
at  the  time  of  the  lease"    And  the  reason  of  this  is,  for  that  in  JJjjJj^ [£* 
every  contract  there  must  be  quid  pro  quo,  for  contractus  est  quasi  J,1^16^^ 
{ictus  contra  actum;  and  therefore  if  the  lessor  hath  nothing  in  the  lessee  mav 
land,  the  lessee  hath  not  quid  pro  quo,  nor  any  thing  for  which  he  Euitfotlne-" 
should  pay  any  rent     And  in  that  case  he  may  also  plead,  that  the  SJennniiimi- 
lessor  non  dimisit,  and  give  in  evidence  the  other  matter  (20).  ■u,&c: 

'  secus  if  the 

lease  be  by 

"Except  (x)  the  lease  be  made  by  deed  indented,  fyc."  If  the  deed  indent- 
lease  be  made  by  deed  indented,  then  are  both  parties  concluded  (l)  ;  c*>  45E.3.7. 

(18)  See  further  as  to  reservation  of  rent,  rent  it  is  good  without  alleging  seisin." 
Yin.  Abr.  tit  Reservation,  and  Gilo.  Treat.  20  E.  3.  fiarr.  132.  21  H.  7.  32.  Hal. 
on  Rents — [Hargr.  n.  10.  47  a.]  MSS.— [Hargr.  n.  9  47  b.  (306).] 

(19)  "  Rota,  this  diversity.  In  pleading  (20)  "  18  E.  3.  16.  Brief,  747.  Dy.  122. 
a  lease  one  ought  to  say,  that  the  lessor  was  Martyne  and  Hardyc."  Hal.  MSS. — [Hargr. 
seised  and  demised ;  but  in  count  in  debt  for  n.  10.  47  b.] 

and  therefore,  in  this  case,  the  agreement  of  the  parties  prevents  the  construction  of  law. 
Hardr.  91.  So  where  the  reservation  is 'special,  and  to  improper  persons,  there  the  law 
follows  the  words.  And  therefore  if  rent  is  reserved  to  the  lessor,  and  his  executors,  he 
having  the  freehold,  it  will  determine  at  his  death ;  because  the  reversion,  to  which  the  rent 
is  incident,  descends  to  the  heir.  So  if  a  lease  be  made  of  a  term  for  years,  reserving  rent 
to  the  lessor  and  his  heirs,  such  rent  will  determine  by  the  death  of  the  lessor :  for  the  heir 
cannot  have  it,  as  he  could  not  succeed  to  the  estate,  being  only  a  chattel ;  and  the  executor 
cannot  have  it,  there  being  no  words  to  carry  it  to  him.  1  Ventr.  161.  But  where  a  man, 
seized  of  land  in  fee,  made  a  lease  for  years,  reserving  rent  to  him  and  his  assigns  during 
the.  term,  it  was  adjudged,  that  this  reservation  should  not  determine  by  the  death  of  the 
lessor,  but  the  rent  should  go  to  this  heir ;  for  though  there  was  no  mention  of  the  heirs  in 
the  reservation,  yet  there  were  words  which  evidently  declared  the  intention  of  the  lessor, 
that  the  payment  of  the  rent  should  be  of  equal  duration  with  the  lease;  the  lessor  having 
expressly  provided,  that  it  Should  be  paid  during  the  term ;  and  consequently  the  rent  must 
be  carried  over  to  the  heir,  who  came  into  the  inheritance  after  the  death  of  the  lessor,  and 
would  have  succeeded  in  the  possession  of  the  estate,  if  no  lease  had  been  made:  and,  if 
the  lessor  had  assigned  over  his  reversion,  the  assignee  should  have  had  the  rent  as  incident 
to  it;  because  the  rent  was  to  continue  during  the  term,  and  must  therefore  follow  the  re- 
version, since  the  lessor  made  no  particular  disposition  of  it,  separate  from  the  reversion. 
Sury  v.  Brown,  Latch.  99,  100.  Ventr.  163.  So  if  a  lease  be  made  for  years,  reserving  rent 
daring  the  term  to  the  lessor  his  executors  administrators  and  assigns,  the  rent  goes  to  the 
heir:  because  the  reservation  being  to  the  lessor  and  his  assigns  during  the  term,  the  words 
executors  and  administrators  are  void,  and,  the  lessor  having  the  inheritance,  such  express 
words  evidently  discover  the  intent  of  the  contract,  and  that  the  lessee  agreed  and  bound 
himself  to  the  payment  of  the  rent  during  the  continuance  of  the  demise.  Sachevereli  v. 
Froggait,  2  Saond.  367.  2  Lev.  13  Raym.  213.  Ventr.  161.  And  for  the  same  reason, 
if  a  termor  for  fifty  years  leases  for  twenty-five  years,  reserving  rent  to  him  and  his  heirs 
during  the  term,  the  executors  shall  have  the  rent  after  the  death  of  the  lessor.  Ventr.  162. 
Note,  that  where  no  reversion  is  left  in  the  lessor,  and  the  rent  is  reserved  to  his  executors, 
administrators,  and  assigns,  it  will  go  to  them,  and  not  to  the  heir.  Jeniton  v.  Lexington, 
1  P.  Wms.  655.  Et  vid.  ante,  vol.  I,  p.  441.  n.  (b).  Where  tenant  for  life  and  the  person 
in  reversion  join  in  a  lease  for  life,  or  gift  in  tail,  by  deed,  reserving  a  rent,  this  shall  enure 
to  the  tenant  for  life  only,  during  his  life,  and  after  his  death  to  the  person  in  reversion. 
Ante,  214  a,  p.  81.  See  further  on  the  subject  of  this  note,  2  Prest.  Conv.  184 — 189. — [JETi/.] 
(l)  Leases  by  estoppel  are  such  as  are  made  by  persons  who  have  no  interest  at  the  time, 
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2   (416)*     (y)  but  if  it  be  by  deed  poll  the  lessee  is  not  *estopped  to  say  that 

OE.  4.  10.  I 

3lH.6.4d    35H.6.34.   9H.6.36.    14 H. 4- 22. 
3.  Leaso  by  estoppel. 

(y)2E.2.    Estop.  253.    39 E.  3. 13.    PL  Com.  434.    18 E.  a  10!   15E.3.    Estop. 236. 
14  H.  4. 32.     (Mo.  20.) 

ot  at  least  no  vested  estate,  but  are  to  operate  on  their  ownership,  when  they  shall  acq  aire 
the  same.  Thus,  if  an  heir  apparent,  or  a  person  having  a  contingent  remainder,  or  an 
interest  under  an  executory  devise,  or  who  has  no  title  whatever  at  the  time,  makes  a  lease 
by  indenture,  or  by  a/nc  sur  concessit,  and  afterwards  an  estate  vests  in  him,  this  indenture, 
or  fine,  will  operate  by  way  of  estoppel,  to  entitle  the  lessee  to  hold  the  lands  for  the  term 
gr  anted  to  him ;  and  this  estoppel,  when  it  becomes  efficient,  and  can  operate  on  the  interest, 
will  be  fed  by  the  interest;  ana  the  lease  will  be  deemed  as  a  lease  derived  out  of  an  actual 
ownership.  Weak  and  Lower,  Pollexf.  54.  4  Bac.  Abr.  Leases  (O).  2  Prest.  Conv.  136. 
And  in  such  case,  where  a  lease  is  made  by  indenture,  the  lessor  and  lessee  are  concluded 
from  avoiding  the  lease :  and  if  an  action  be  brought,  and  the  plaintiff  declare  on  the  inden- 
ture, and  the  defendant  plead  that  the  lessor  nil  habuit  in  tenementis,  the  plaintiff,  instead 
of  replying  the  estoppel,  may  demur :  because  the  estoppel  appears  on  the  record.  Palmer 
v.  Ekins,  Stra.  118.  11  Mod.  411.  Ld.  Raym.  1550.  S.  C.  And  the  law  is  the  same,  if 
the  defendant  pleads  what  is  tantamount  to  a  plea  of  nil  habuit  in  tenementis .•  as  that  the 
lessor  had*  only  an  equitable  estate  in  the  premises.  Blake  v.  Foster,  8  T.  R.  487;  and  see 
Palmer  v.  Ekins,  supra;  and  n.  (m)  infra. 

It  has  been  determined  that  the  assignee  of  a  reversion  may  take  advantage  of  an  estoppel, 
because  it  runs  with  the  land.  Palmer  v.  Ekins,  supra.  So,  where  covenant  waa  brought 
on  an  indenture  of  lease  by  the  assignees  of  the  lessor  (a  bankrupt);  the  defendant  pleaded 
that  the  lessor  nil  habuit  in  tenementis  ;  it  was  held  bad,  on  general  demurrer.  Parker  v. 
Manning,  7  T.  R.  537.  In  like  manner  it  has  been  adjudged,  that  an  assignee  of  the  lessee, 
under  a  lease  by  indenture,  cannot  plead  that  the  lessor  did  not  demise.  Taylor  v.  Netdham, 
2  Taunt.  278.  The  rule,  that  a  tenant  shall  not  be  permitted  to  set  up  an  objection  to  the 
title  of  the  landlord,  under  whom  he  holds,  is  not  a  mere  technical  rule,  but  one  founded  in 
public  convenience  and  policy.  Hence,  a  lessee  of  land  in  the  Bedford  level  cannot  object 
to  an  action  by  his  landlord  for  a  breach  of  covenant  in  not  repairing,  that  the  lease  was  void 
by  the  stat.  15  Car.  2.  c.  17*  for  wanfof  being  registered ;  such  act  enacting,  that  "  no  lease, 
&c.  should  be  of  force  but  from  the1  time  it  should  be  registered,"  not  avoiding  it  as  between 
the  parties  themselves,  but  only  postponing  its  priority  with  respect  to  subsequent  incum- 
brancers, registering  their  titles  before. .  Hodson  t.  Sharpe,  10  East,  350.  But  it  seems, 
that,  in  order  to  give  a  party  the  benefit  of  an  estoppel,  in  all  cases  where  it  is  necessary 
to  set  forth  a  title,  a^ood  title  must  appear  on  the  face  of  the  declaration ;  for  in  Nokes  v. 
Jwdor  it  was  resolved,  by  all  the  judges,  that  although  they  would  not  intend  a  lease  to  be 
good  by  estoppel  only,  yet  where  it  appeared  on  the  face  of  the  declaration  to  be  so,  the 
assignee  of  such  a  lease  could  not  maintain  an  action  for  the  breach  of  any  of  the  covenants 
contained  in  the  lease.  Cro.  Eliz.  373.  436.  So  where  covenant  was  brought  against  a 
lessee  for  years,  on  an  indenture  of  lease,  and  it  appeared  on  the  declaration,  that  the  lease 
was  executed  by  a  tenant  for  life,  that  the  plaintiff,  the  reversioner,  who  was  then  under 
age,  was  named  in  the  lease,  but  that  the  lease  had  not  been  executed  by  him  until  after 
the  death  of  the  tenant  for  life,  judgment  was  given  for  the  defendant,  on  the  ground  that 
the  lease  was  void  by  the' death  of  tenant  for  life ;  Buller,  J.  observing,  that  the  court  could 
not  proceed  on  the  doctrine  of  estoppel  in  this  case,  because  it  was  admitted  by  the  plaintiff 
on  the  pleadings,  that  he  did  not  execute  until  after  the  death  of  the  tenant  for  life.  Ludford 
v.  Barber,  1  T.  R.  86.  So  where  the  plaintiff  declared,  that  by  deed  made  between  her, 
as  attorney  for  I.  S.,  on  the  one  part,  and  the  defendant  on  the  other,  she  demised  a  house 
to  the  defendant,  and  that  he  covenanted  to  pay  the  rent  to  I.  S.,  and  then  assigned  a  breach, 
in  the  non-payment  of  the  rent,  to  the  damage  of  the  plaintiff  (the  attorney) :  on  demurrer 
the  court  held,  that  it  appearing  on  the  declaration  that  the  lease  was  void,  because  it  was 
not  made  in  the  name  ot  I.  S.,  whose  house  it  appeared  to  be  (  WiXks  v.  Beck,  2  East,  142.), 
and  that  the  plaintiff  only  made  it  aa  his  attorney,  there  could  not  be  any  estoppel ;  and  then 
the  covenant  to  pay  the  rent  was  void,  and  consequently  the  plaintiff  could  not  maintain  the 
action.  Frontin  v.  Small,  Ld.  Raym.  1418.  S.  C.  Stra.  705.  It  should  also  be  observed, 
that  it  is  a  rule,  that  no  lease  that  can  operate  by  way  of  passing  an  interest,  will  operate  by 
way  of  estoppel.  Infra,  45  a.  p.  432.  2  Prest.  Conv.  137.  And  where  a  lease,  by  indenture, 
takes  effect  in  point  of  interest,  which  interest  may  be  co-extensive  with  the  lease  in  point 
of  duration,  but  in  fact  determines  before  it,  the  lease  may  then  be  avoided,  and  the  parties 
are  not  eatojgpedirom  showing  the  iacts  which  determined  the  lease ;  as  where  A.  lessee  for 
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the  lessor  had  nothing  at  the  time  of  the  lease  made  (m).     A.,  lessee  Lease  for 
for  the  life  of  B.,  makes  a  lease  *for  years  by  deed  indented,  and  Snlmpur 
after  purchases  the  reversion  in  fee ;  B.  dieth,  A.  shall  avoid  his  own  JS^on  death 
lease,  for  he  may  confess  and  avoW  the  lease  which  took  effect  in  i^ghtS 
point  of  interest,  and  determined  by  the  death  of  B.  (n).     But  if  lessor  after- 
A.  had  nothing  in  the  land,  and  made  a  lease  for  years  by  dee^d  in-  Th^eVSe" 
dented,  and  after  purchase  the  land,  the  lessor  is  as  well  concluded  "JYrni 
as  the  lessee  to  say,  that  the  lessor  had  nothing  in  the  land  (21) ;  and  Lease  for 
here  it  worketh  only  upon  the  conclusion,  and  the  lessor  cannot  con-  CviSgnoS- 
fess  and  avoid,  as  he  might  in  the  other  case.  wJwafter 

wards  pur- 
chases the  land,  is  good  by  estoppel* 


(21)  "Et  videtur,  that  by  purchase  of  the  tamen,  P.  .3  Car.  C.  B.  Crook,  n.  2.  hham 
land,  that  is  turned  into  a  lease  in  interest,  and  Morris."  Hal.  MSS. — See  Cro.  Cha* 
which  before  was  purely  an  estoppel.    Vid.    109. — [Hargr.  n.  11.  47  b.  (307).] 

life  of  B.  makes  a  lease  for  years  by  deed  indented,  and  afterwards  purchases  the  reversion 
in  fee ;  B.  dies ;  A.  shall  avoid  his  own  lease ;  for  he  may  confess  and  avoid  the  lease  which 
took  effect  in  point  of  interest,  and  determined  by  the  death  of  B.  Infra,  47  b.  TreporVs 
ease,  6  Co.  15  a.  Brudnell  v.  Roberts,  2  Wils.  143.  1  Selw.  498.  4  Bac.  Abr.  191.  So  it 
seems  that,  in  an  action  by  a  lessor  for  a  breach  of  covenant,  on  an  indenture  of  lease,  in 
not  repairing,  &c.  the  lessee  is  not  estopped  from  showing  that  the  lessor  was  only  seised 
in  right  of  his  wife  for  her  life,  and  that  she  died  before  the  covenant  broken  ;  because  an 
interest  passed  by  the  lease.    Blake  v.  Forster,  8  T.  R.  437. — [Ed.] 

(m)  Acc.  Lewis  v.  Willis,  1  Wils.  314.  Et  vid.  Taylor  v.  Needham,  2  Taunt.  278.  But 
nil  habuit  in  lenementis  cannot  be  pleaded  to  an  action  for  use  and  occupation,  Lewis  v. 
Willis,  supra;  nor  can  it  be  given  in  evidence  in  this  action.  Cooke,  ,Clerk  v.  Loxley,  5  T. 
R.  4.  Et  vid.  Brooksby  v.  Watts,  1  Marsh.  38.  6  Taunt.  333.  Neither  will  a  defendant, 
who  has  obtained  possession  under  the  plaintiff,  be  permitted  to  show  that  the  plaintiff's 
title  has  expired,  unless  he  solemnly  renounced  the  plaintiff's  title  at  the  time,  and  com- 
menced a  fresh  holding  under  another  person.  Proof  of  payment  of  rent  to  a  third  person 
claiming  title  is  not  sufficient,  without  a  formal  renunciation  of  the  plaintiff's  title.  Balls 
t.  Westwood,  2  Camp.  11.  But  where  a  tenant  by  mistake,  or  misrepresentation,  pays  rent 
to  a  person  not  entitled  to  demand  it,  he  will  not  be  precluded  by  such  payment  from  giving* 
evidence,  on  a  plea  of  non  tenuit  in  replevin  against  the  supposed  landlord,  to  prove  that  the 
latter  is  not  entitled  to  the  rent.  Rogers  v.  Fitcher,  1  Marsh.  541.  And  it  has  been  de- 
termined, that  to*  an  avowry  for  rent  the  tenant  may  plead  payment  of  a  ground  rent  to  the 
original  landlord,  on  the  principle  that  the  ground  rent  was  a  prior  charge  on  the  land.' 
Sapifvrd  v.  Fletcher,  4  T.  R.  511.  So  he  may  plead  payment  of  an  annuity,  secured  out  of 
the  lands  demised  previously  to  the  demise  to  him,  for  the  arrears  of  which  the  grantee  of 
the  annuity  had  threatened  to  distrain ;  for  a  payment  to  a  party  having  a  prior  charge  on 
the  land,  and  threatening  to  distrain  if  that  be  not  satisfied,  will  be  considered  as  a  pay- 
ment to  the  immediate  landlord.  Taylor  v.  Zamira,  2  Marsh.  220.  And  it  seems  that,  in 
such  case,  if  the  sum  paid  by  the  tenant  exceeds  the  rent  due  to  his  landlord,  it  will  create 
an  assumpsit  on  the  part  of  the  landlord  to  repay  him  such  excess,  a3  money  paid  to  his 
use.    Per  Burrough,  J.    Id.  226. 

Note,  that  the  action  for  use  and  occupation  is  given  by  stat.  11  Geo.  2.  c.  19.  s.  14, 
whereby  it  is  enacted,  that  landlords,  where  the  agreement  is  not  by  deed,  may  recover  a 
reasonable  satisfaction  for  the  lands,  tenements,  or  hereditaments,  held  or  occupied  by  the 
defendant,  in  an  action  on  the  case,  for  the  use  and  occupation  of  what  was  so  held  or  en 
joyed ;  and  if,  in  evidence  on  the  trial  of  such  action,  any  parol  demise,  or  any  agreement 
(not  being  by  deed),  whereon  a  certain  rent  was  reserved,  shall  appear,  the  plaintiff  in  such 
action  shall  not  therefore  be  nonsuited,  but  may  make  use  thereof  as  an  evidence  of  the 
quantum  of  the  damages  to  be  recovered.    See  post,  Chap.  54. — [Ed.] 

(if)  In  Gilman  v.  Soare,  1  Salk.  275,  Holt,  C.  J.  observed,  that  the  reason  of  this  case 
was,  because  tenant  for  life  has  a  freehold,  which  is  a  greater  estate,  aftid  the  lease  will  not 
require  any  estoppel,  if  the  life  endure. — [Ed.] 
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so  where  a        (z)  If  a  man  take  a  lease  of  his  own  land  by  deed  indented,  reserv- 

letse  of  &■*  ing  a  rent,  the  lessee  is  concluded,     (a)  But  if  a  man  take  a  lease  of 

rendering  the  herbage  of  his  own  land  by  deed  indented,  this  is  no  conclusion 

■ecusaatoa  *°  ^J*  ^at  *he  'essor  bad  nothing  in  the  land,  because  it  was  not 

j«a»eof  the  made  of  the  land  itself:  (b)  but  if  a  man  take  a  lease  for  years  of  his 

<s)UH  6 23  own  land  by  deed  indented,  the  estoppel  doth  not  continue  after 

^ileeolved'  the  term  ended  i22)' 

Paech.  2Eliz. 

in  Comnmoi  Banco.    (Cro.  Cha.  110.) 

(6)  Mich.  31  fc  32  El.  in  Communi  Banco,  adjudged  in  Lond.  case. 

(418^*  *  For  by  the  making  of  the  lease,  the  estoppel  doth  grow,  and 
temmesby"  consequently  by  the  end  of  the  lease,  the  estoppel  determines  (23), 
the  Snn18  °f  (c)  an^  *^at  *part  of  the  indenture  which  belonged  to  the  lessee,  doth 
Sg3pH.fi.  24.  after  the  term  ended  belong  to  the  lessor,  which  should  not  be  if 

<Ante,229'a.)  the  estoppel  continued  (o). 
•48  a. 

43  b.  When  Littleton  wrote,  many  persons  might  make  leases  for  years, 

leaswnMiybe  or  ^or  *^e  or  *^ves>  a*  their  Wl^  an(*  pleasure,  which  now  cannot 
mode.  make  them  firm  in  law.     And  some  persons  may  now  make  leases 

*44a.      for  yearSj  or  for  ufe  or  iives  (observing  due  incidents),  firm  and  good 
in  law,  who  of  themselves  could  not  so  do  when  Littleton  wrote, 
^322H.1&E1  and  tliis  by  force  of  divers  acts  of  parliament  (rf);  as  namely,  32  H. 
not  primed  '  8,  1  Eliz.  13  Eliz.  and  1  Jac.  Regis,  of  which  statutes  one  is  ena- 
Atiid^nent.  bling,  and  the  rest  are  disabling.     When  Littleton  wrote,  bishops 
io.Eif  e5£*   with  the  confirmation  of  the  dean  and  chapter,  master  and  fellows 
Sp.'l  !  Jac"  °f  any  college,  deans  and  chapters,  master  or  guardian  of  any  hospi- 
tal and  his  brethren,  parson  or  vicar  with  the  consent  of  the  patron 
and  ordinary,  archdeacon,  prebend,  or  any  other  body  politic,  spirit- 
ual, and  ecclesiastical  (concurrentibus  hits  quse  in  jure  requirun- 
tur)*  might  have  made  leases  for  lives  or  years,  without  limitation 
s  Co.  r  case  or  stint     And  so  migfit  they  have  made  gifts  in  tail  or  states  in  fee 
S^iPeiSont  at  their  will  and  pleasure,  whereupon  not  only  great  decay  of  divine 
Magdalen      service,  but  dilapidations  and  other  inconveniences,  ensued,  and 
l1v!P  iSde"  therefore  they  were  disabled  and  restrained  by  the  said  acts  of  1 
Sarum'a        Eliz.  1 3  Eliz.  and  1  Jac.  Regis,  to  make  any  state  or  conveyance  to 
eMi.  <isi<L  the  king  at  all,  or  to  the  subject;  but  there  is  excepted  out  of  the 
1®-)  restraint  or  disability,  leases  for  three  lives,  or  one-and-twenty  years, 

with  such  reservation  of  rent,  and  with  such  other  provisions  and 

(93)  "  Vid.  4  H.  6  7.    If  disseisee  makes  per  curium.    But  if  it  be  estoppel  by  matter 

lease  for  years  by  indenture  to  disseisor,  he  of  record,  as  by  fine,  &c  it  continues  after. 

shall  not  have  assise  daring  this  lease/'  2  E.  4."    Hal.  MSS.— Hargr.  n.  13.  47  b. 

Hal.  MSS—[Hargr.  n.  12, 47  b.  (308).]  (309).] 

(23)  "30  E.  3.  21.    Vid.  14  H.  6.  22. 

(o)  That  a  lease  for  years  may  operate  as  to  part  by  estoppel,  and  as  to  the  residue  by 
passing  an  interest,  see  Gilman  v.  Hoare,  1  Salk.  275.  But  it  is  a  rule,  that  estoppels 
ought  to  be  mutual,  otherwise  neither  party  is  bound  by  them ;  therefore  if  a  man  takes  a 
lease  for  years  of  his  own  lands  from  an  infant  or  feme  covert  by  indentare,  this  works  no 
estoppel  on  either  part,  because  the  infant  or  feme  covert,  by  reason  of  their  disability  to 
contract,  are  not  estopped.  Post,  352  a.  Cro.  Eliz.  37.  700.  A  lessor  is  not  estopped 
by  his  deed  from  goin£  into  evidence  to  show  that  a  cellar,  which  is  situate  under  the 
demised  premises  particularly  described,  was  not  intended  to  be  demised.  Doe,  d.  Free- 
land  v.  Bent,  1  T.  R.  701,  See  further  as  to  Estoppel,  post,  352  a.  Book  III.  Chan.  6. 
Of  Pleading— [Ed.]  «- .  r    ■»  P 


Digitized  by  LjOOQIC 


CH.XXXVHI.  OF  LEASES.  335 

limitations,  as  hereafter  shall  appear.  Also  they  may  make  grants  (Cro.ch*.i& 
of  ancient  offices  of  necessity*  with  ancient  fees,  concurrentibus  s&^onJS?' 
hits  quae  in  jure  requiruntur,  for  those  grants  are  not  within  the  J^  p^h?* 
statute  of  32  H.  8.  but  by  construction,  they  are  not  restrained  by  J?^»  ^J^ 
the  statutes  of  1  Eliz.  and  13  Eliz.  because  these  ancient  offices  be  cro!jac.i73j 
of  necessity,  and  with  the  ancient  fees,  and  so  no  diminution  of  re-  (419)* 
venue  (24). 

There  be  three  kinds  of  persons  that  at  this  day  may  make  leases  By  «at.32H. 
for  three  lives,  &c.  in  such  sort  as  hereafter  is  expressed,  which  could  Sn'SSJ1*111 
not  so  do  when  Littleton  wrote,  viz.  foJotriS?*6* 

lives  or  71 

First,  any  person  seised  of  an  estate  tail  in  his  own  right.  bind  u*rfr 

Secondly,  any  person  seised  of  an  estate  in  fee-simple  in  the  right  JJuci^uled 
of  his  church.  RfiSfr 

their  succei- 

Thirdly,  any  husband  and  wife  seised  of  any  estate  of  inheritance  and  husband 
in  fee-simple  or  fee-tail  in  the  right  of  his  wife,  or  jointly  with  his  S^d  jure 
wife  before  the  coverture  or  after,  viz.  the  tenant  in  tail,  by  deed,  to  JJtoSnd'  ** 
bipd  his  issues  in  tail  (p),  but  not  *the  reversion  or  remainder ;  the  jJJJ^1"1 thtSr 

6(42<»* 

(34)  "  Vid.  39  Eliz.  Cose  of  the  Bishop  of  have  been  usually  so  granted,  and  such  grant 

Chester,  who  had  anciently  used  to  have  a  to  two,  or  in  reversion,  shall  bind  the  suc- 

counsel  who  had  a  fee.    This  grantable  by  cessor.     T.    8  Caf.  B.  R.  Crook,  n.  2. 

the  bishop  with  consent  of  dean  and  chapter.  Walker  and  Lamb,  M.    8  Car.  B.  R.  Crook, 

Nota,  though  it  be  not  an  office  of  time  n.  19.     Young  and  Steele,  concerning  the 

which,  &c.  yet  grantable,  if  of  necessity,  as  official  and  commissary  of  the  Bishop  of 

in  the  case  of  the  Bishop  of  Gloucester,  Lincoln,  and  the  register  of  the  Bishop  of 

founded  within  time  of  memory.   M.  1  Car.  Rochester."    Hal.  MSS.    Ley.  75.  is  con- 

C.  B.  Crook,  n.  8.     Cook  and  Young.     Fide  trary  to  Cree's  ease,  cited  by  Lord  Hale. — 

that  it  is  holdeu,  that  though  it  be  a  new  See  further  as  to  the  grant  of  offices  by  eccle- 

office,  yet,  if  necessary,  and  the  fee  is  rea-  siastical  persons.    New  Abr.    Offices,  D. 

sonable,  being  confirmed,  it  shall  bind  the  See  also  in  Burr,  part  4.  vol.  1.  page  219. 

successor  ;  and  vide  the  grant  of  ancient  office  the  ease  of  Sir  John  Trelawney  and  the  Bishop 

and  fee,  with  the  addition  of  a  new  fee,  which  of  Winchester,  in  which  the  court  held,  that 

notwithstanding  seems  good,  because  the  an  office  and  fee  which  existed  before  the 

office  is  ancient.    M.   2  Car.  C.  B.  Crook,  1st  of  Eliz.  are  not  within  the  restraint  of 

n.  7.  Gee's  case.    If  it  had  been  usual  to  grant  that  statute,  but  that  they  may  be  granted, 

an  ancient  office  to  one  only,  a  grant  to  two  as  before  the  statute,  and  that  the  utility  or 

is  not  good.    But  if  it  has  been  once  granted  necessity  of  the  office  is  not  more  material 

to  two  or  granted  in  reversion  before  the  since  than  ■  it  was  before. — [Hargrave,  n.  1. 

statute  1  Eliz.,  then  it  shall  be  intended  to  44  a.  (255).] 

(p)  In  consequence  of  the  statute  De  donis,  all  leases  made  by  tenants  in  tail  might  have 
been  avoided  by  their  issue,  or  by  the  persons  entitled  to  the  remainder  or  reversion ;  but 
by  the  32  H.  8.  c.  28.  leases  made  according  to  the  directions  of  this  statute,  will  be  bind- 
ing on  the  issue  in  tail.  But,  if  the  tenant  in  tail  dies  without  issue,  no  lease  made  by 
him,  though  pursuant  to  the  statute,  will  bind  the  remainder-man  or  reversioner.  Infra, 
44  a. 

A  lease  by  tenant  in  tail,  which  is  warranted  by  the  32  H.  8.,  will  not  create  a  discon- 
tinuance, because  an  act  of  parliament,  to  which  every  man  is  a  party,  allows  of  such 
leases :  and  therefore  if  a  warranty  is  annexed  to  such  a  lease,  it  will  not  work  a  discon- 
tinuance, for  it  will  determine  with  the  lease.  Post,  333  a.  Vaugh.  383.  But  it  is  other- 
wise of  a  lease  for  three  lives  if  it  be  not  warranted  by  the  statute ;  because  it  is  a  greater 
estate  than  the  tenant  in  tail  can  make,  and  passes  by  livery,  which  takes  the  estate  from 
the  tenant  in  tail,  and  turns  it  into  a  reversion  in  fee,  determinable  upon  three  lives. 
Waller  v.  Jaeksm,  1  Rol.  Abr.  633.    4  Cru.  Dig.  119.— [Ed.] 
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bishop,  &c.  by  deed,  without  the  dean  and  chapter,  to  bind  his  suc- 
cessors ;  the  husband  and  wife,  by  deed  to  bind  the  wife,  and  her 
and  their  heirs  (25) ;  and  these  are  made  good  by  the  statute  of  32 
H.  8.  which  enableth  them  thereunto. 

Ciroim-  But  to  the  making  good  of  such  leases  by  the  said  statute,  there 

miisit^to6"     are  nine  things  necessarily  to  be  observed  belonging  to  them  all,  and 
these  leases.  some  0ther  to  some  of  them  in  particular. 

b  Co  6.  Seig.      First,  the  lease  must  be  made  by  deed  indented,  and  not  by  deed 
XTSfiv.  poll,  or  by  parol  (26). 

438.    Cro.Ja. 
94.  4S8l) 

Secondly,  it  must  be  made  to  begin  from  the  day  of  the  making 
thereof,  or  from  the  making  thereof  (27). 

•41  b.  *Thirdly,  if  there  be  an  old  lease  in  being,  it  must  be  surrendered 

mor'scMa.     (28)  or  exP*red>  or  ended  within  a  year  of  the  making  of  the  lease, 
and  the  surrender  must  be  absolute  and  not  conditional  (q). 


(25)  "  Quoad  leases  by  husband  and  wife.        (26)    See   New   Abr.    leases,  (E  2.)p 
«Iusband  and  wife  seised  to  them,  and  the    [Hargr.  n.  3.  44  a.] 
heirs  of  the  body  of  the  husband  make  lease        (27)  "  Vid.  7  Eliz.  Dy.  246.    Lease  far 


for  three  lives,  rendering  the  ancient  rent ;  20  years  to  begin  at  next  Michaelmas  seems 

husband  dies :  this  shall  not  bind  the  wife,  good."     Hal.  MSS. — See  farther  as  to  the 

Adjudged,  because  the  statute  speaks  of  the  time  when  such  leases  should  begin, and  the 

wife's  inheritance.  H.     14  Eliz.  C.  B.  n.  6.  difference  between  from  the  day  of  making 

D.  D.     Husband  and  wife  jointly  seised  by  and  from  the  making.    New  Abr.   Leases, 

purchase  to  them  and  their  heirs;  the  hus-  (E)  rule  2.  and  ante,  46  b.  p.  406. — [Haifi. 

band  alone  during  the  coverture  makes  lease,  n.  4.  44  a.  (257).] 
rendering  the  ancient  rent:  dubitatur  if  it        [See  ante,  p.  408.  n.  (d).]— [Ea\] 
shall  bind  the  wife,  because  the  proviso,        (28)  **  Feme  covert  tenant  for  life ;  rever- 

which  requires  the  wife's  joining,  speaks  sionintail;  husband  surrenders;  tenant  in 

only  of  husband  seised  in  right  of  his  wife,  tail  leases  for  three  lives ;  the  wife  dies. 

Jinitur  per  compositionem.  M.     1  Car.  C.  B.  Adjudged,  that  this  is  a  good  lease  to  bind 

Crook,  n.  15.    Smith  and  Trinden."     Hal.  the  issue.     Sydenham  and   Cops,  cited  by 

MSS.— [Hargr.  n.  2.  44  a.  (256).]  Popham.    Mo.  783."    Hal.  MSS.-[Hargr. 

n.  1.  44  b.  (258).] 

(q)  A  surrender  upon  condition,  that  the  lessor  should  make  a  new  lease  within  a  week 
after,  has  been  held  to  be  good.  The  lessor  of  the  plaintiff,  being  a  prebendary  of  Old 
Sarum,  brought  an  ejectment  to  avoid  a  lease  made  by  his  predecessor,  as  not  being  con- 
formable to  the  above  proviso  in  the  stat.  32  H.  8.  His  objection  was,  that  the  surrender 
made  of  the  former  lease  was  with  a  condition,  that  if  the  then  prebendary  did  not  within 
a  week  after  grant  a  new  lease  for  three  lives,  the  surrender  should  be  void ;  whereby,  ss 
it  was  contended  for  the  plaintiff,  the  old  term  was  not  absolutely  gone,  but  the  lessee 
reserved  a  power  of  setting  it  up  again.  But  the  court,  after  two  arguments,  gave  jodg- 
ment  for  the  defendant;  this  being  within  the  intent  of  the  statute,  wnich  was,  that  there 
should  not  be  two  long  leases  standing  out  against  the  successor.  Here,  the  new  lease 
was  made  within  the  week,  and  from  thence  it  became  an  absolute  surrender  both  in  deed 
and  law.  And  the  whole  was  out  of  the  lessee  without  further  act  to  be  done  by  him.  In 
the  proviso  in  the  statute  there  was  the  word  ended  as  wall  as  surrendered ;  and  could  any 
one  say  the  first  lease  was  not  at  an  end  ?  This  was  no  more  than  a  reasonable  caution  in 
the  first  lessee,  to  keep  some  hold  of  his  old  estate,  till  a  new  title  was  made  to  him. 
Wilson,  d.  Eyres  v.  Carter,  2  Stra.  1201.  A  surrender  in  law  by  the  taking  of  a  new  lease, 
either  to  begin  presently,  or  on  a  day  to  come,  seems  a  good  ^surrender  within  these 
statutes ;  for  by  taking  such  new  lease,  though  it  be  to  commence  at  a  future  day,  the  rust 
lease  is  presently  surrendered  and  gone,  and  shall  not  continue  good  till  the  day  on  which 
the  sqcond  lease  is  to  commence :  but  by  acceptance  of  such  second  lease,  the  first  is  mme- 
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•Fourthly,  there  must  not  be  a  double  lease  in  being  at  one  time ;  (421)* 
as  if  a  lease  for  years  be  made  according  to  the  statute,  he  in  the  re- 
version cannot  expulse  the  lessee,  and  make  a  lease  for  life  or  lives 
according  to  the  statute,  nor  i  converso;  for  the  words  of  the  statute 
be,  to  make  a  lease  for  three  lives,  or  one-and-twenty  years,  so  as 
one  or  the  other  may  be  made,  and  not  both  (29). 

Fifthly,  it  must  not  exceed  three  lives,  or  one-and-twenty  years*  (C ro jCh*:?- 
from  the  making  ,of  it,  but  it  may  be  for  a  lesser  term  or  fewer  lives,  iju)  ** 

Sixthly,  it  must  be  of  lands,  tenements,  or  hereditaments,  manu- 
rable  or  corporeal,  which  are  necessary  to  be  letten,  and  whereout 
a  rent  by  law4  may  be  reserved,  and  not  (e)  of  things  that  lie  in  grant,  (e>  5  Co.  3. 
as  advowsons,  fairs,  markets,  franchises,  and  the  like,  whereout  a  uE}i^9 
rent  cannot  be  reserved  (30).  &"&*«&?' 

ciaa,22.  10  H. 
fi.  2.    3  H  6. 

•Seventhly,  it  must  be  of  lands  or  tenements  which  have  most  21.  0  sw. 
commonly  been  letten  to  farm,  or  occupied  by  the  farmers  thereof  crolnim) 
by  the  space  of  twenty  years  next  before  the  lease  made,  so  as  if  it    (423)* 
be  letten  for  eleven  years  at  one  or  several  times  within  those 
twenty  years,  it  is  sufficient  (r).     A  grant  (/)  by  copy  of  court  i/^00:37- 
roll,  in  fee,  for  life  or  years,  is  a  sufficient  letting  to  farm  within  chapter^ 
this  statute,  for  he  is  but  tenant  at  will  according  to  the  custom,  ^PCe8tor'8 
and  so  it  is  of  a  lease  at  will  by  the  common  law ;  but  those  lettings 
to  farm  must  be  made  by  some  seised  of  an  estate  of  inheritance, 


(29)  "  M.  29.  30  Eliz.  Clench.  138.  where  many  authorities  are  cited  to  prove 
CnndaTa  case."  Hal.  MSS. — See  S.  C.  this  difference  between  leasing  tithe*  for  life 
4  Leon.  78.  1.  and  65.  and  Mo.  1Q7.  and  the  and  for  yearsv  and  that  in  the  latter  case  the 
observations  upon  it  in  New  Abr.  Leases,  lease  will  bind  the  successor  because  he  may 
(E.)  rule  3. — [Hargr.  n.  2.  44  b.]  have  debt  for  the  rent,  which  will  not  lie  for 

(30)  "  But  if  tithes  have  been  usually  let  him  on  a  freehold  lease.  But  the  distinc- 
to  farm,  they  cannot  be  leased  for  life  to  tion  is  no  longer  of  any  importance ;  for  the 
bind  the  successor;  but  they  may  be  leased  5  G.  3.  c.  17.  makes  leases  of  tithes  and 
for  21  years,  rendering  the  ancient  rent,  and  other  incorporeal  hereditaments  by  ecclesi- 
it  shall  bind  the  successor.  Mo.  778.  T.  astical  persons,  whether  for  lives  or  for  years, 
2  Jac.  B.  R.  Adjudged  in  Denny's  case,  and  as  good  as  if  the  leases  were  of  corporeal 
the  rent  goes  with  the  reversion.  Nota,  it  hereditaments,  and  gives  action  of  debt  to 
was  the  case  of  the  precentor  of  Paul's."  the  successor,  for  rent  reserved  on  freehold 
Hal.  MSS.— See  New  Abr.  Leases,  E.  rule  5,  leases.— [Hargr.  n.  3.  44  b.  (269).] 

d lately  determined,  because  both  leases  cannot  exist  together,  and  the  first  cannot  be  dis- 
solved or  surrendered  in  part,  and  therefore  must  be  surrendered  for  the  whole.  Thompson 
▼.  Trafford,  Poph.  9.     Plowd.  106.     Comp.  Incumb.  345,  346.— [Ed.] 

(r^  Upon  the  construction  of  this  clause  (which,  in  order  to  prevent  the  falling  off  of 
hospitality,  prohibited  the  persons  enabled  by  the  statute  to  demise,  from  making  leases  of 
their  mansion  houses  and  demesnes,  so  as  to  bind  their  heirs  or  successors),  various 
opinions  have  been  entertained.  The  better  of  them  seems  to  be,  that  it  consists  of  two 
>arts  in  the  disjunctive,  and  if  either  of  them  be  observed,  it  is  sufficient  to  support  the 
ease.  The  first  is,  »*  which  have  not  most  commonly  been  letten,"  which  is  general. 
The  other  is,  "  or  occupied  by  the  farmers  thereof  by  the  space  of  twenty  years,  &c. :"  and 
the  most  natural  and  genuine  meaning  of  the  words  is,  that  the  lands  to  be  leased  must 
either  be  such  as  have  been  most  commonly  letten,  that  is,  such  as  are  not  reputed  part  of 
the  demesnes,  or  such  as  have  been  occupied  by  the  farmers  thereof  by  the  space  of  twenty 
years.  4  Bac.  Abr.  75,  76.  tit.  Lease  (E).  4  Cru.  Dig.  126.— [Ed.] 
VOL.  II.  45 
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and  not  by  a  guardian  in  chivalry,  tenant  by  the  curtesy,  tenant  in 
dower,  or  the  like  (31). 

5  Co.  a  seig.  Eighthly,  that  upon  every  such  lease,  there  be  reserved  yearly  du- 
Mjuntjoy'*  ring^the  same  lease,  due  and  payable  to  the  lessors,  their  heirs  and  suc- 
cessors, &c  so  much  yearly  farm  or  rent,  or  more,  as  hath  been  most 
accustomably  yielded  or  paid  for  the  lands,  &c.  within  twenty  years 
next  before  such  lease  made  (32).  Hereby  first  it  appeareth  (as 
hath  been  said)  that  nothing  can  be  demised  by  authority  of  this 

(CroJam.76.)  ac^  but  that  whereout  a  rent  may  be  lawfully  reserved.     Secondly 

6  Co.  5.  seig.  that  where  not  only  a  yearly  rent  was  formerly  reserved,  but  things 
cS^SSr.  not  annual>  as  heriots,  or  any  fine  or  other  profit  at  or  upon  the 

"  death  of  the  farmer,  yet  if  the  yearly  rent  be  reserved  upon  a  lease 
made  by  force  of  this  statute,  it  sufficeth  by  the  express  words  of 
iiSn L38,    ^e  ac**     Thirdly,  if  he  reserve  more  than  the  accustomable  rent,  it 
chapter  of     is  good  A\so  by  the  express  letter  of  the  act ;  but  if  twenty  acres  of 
^oixe8taT>B  j^^  jiave  keen  accustomably  *letten,  and  a  lease  is  made  of  those 
(423)*     twenty,  and  of  one  acre  which  was  not  accustomably  letten,  reser- 
ving the  accustomable  yearly  rent,  and  so  much  more  as  exceeds 
the  value  of  the  other  acre,  this  lease  is  not  warranted  by  the  act, 
for  that  the  accustomable  rent  is  not  reserved,  seeing  part  was  not 
accustomably  letten,  and  the  rent  issueth  out  of  the  whole.     Fourth- 
niS'MoSX"  ty>  ^  tenant  in  tail  let  part  of  the  land  accustomably  letten,  and  re- 
wjr'8  ca».     serve  a  rent  pro  rata,  or  more,  this  is  good,  for  that  it  is  in  sub- 
Lom  Mount-  stance  the  accustomable  rent  (s).     Fifthly,  if  two  ^coparceners  be 
iS  nvm!     tenants  in  tail  of  twenty  acres,  every  acre  of  equal  value,  and  accus- 
tomably letten,  and  they  make  partition,  so  as  each  have  ten  acres, 
they  may  make  leases,  of  their  several  parts  each  of  them,  reserving 
<cro.  ch*.  6.  the  half  of  the  accustomable  rent     Sixthly,  if  the  accustomable 
l7)  rent  had  been  payable  at  four  days  or  feasts  of  the  year,  yet  if  it  be 


(3H  "  Lease  by  the  king  daring  vacancy 
of  bishoprick  will  not  enable.   P.    19  Jae. 


[See  4  Bac.  Abr.  74, 75.  tit  Leases,  (E).] 

.  — [*&] 

B.  R.    tkrmy'8  ease.   Vid.  Dy.  271."    Hal.        (32)  "  6  Rep.  37.  T.  3  Jac.  Crook,  n.  6." 
MSS— [Hargr.  n.  4.  44  b.  (260).]  Hal.  MSS.    See  Cro.  Jam.  76— [Hargr. 

n.  5.  44  b.] 

(s)  The  books  are  not  agreed  whether  a  tenant  in  tail,  bishop,  &c.  may  make  a  lease  of 
part  of  lands  which  have  been  usually  let  for  a  certain  rent,  reserving  a  rent  pro  rata.  For 
it  is  said,  that  if  bishops,  &c.  have  the  power  of  dividing  their  farms,  and  leasing  them  oat 
in  smaller  parcels,  the  whole  estate  is  no  longer  answerable  for  the  whole  rent.  The 
security  is  lessened  by  such  a  division,  and  there  may  possibly  be  an  entire  deficiency  of 
remedy  for  portions  of  the  rent.  And  therefore,  where  a  division  was  deemed  necessary, 
it  has,  in  some  instances,  been  thought  advisable,  on  account  of  this  possible  injury  to  the 
successor,  to  apply  for  the  aid  of  the  legislature.  See  the  private  act  of  parliament, 
35  Geo.  3.  c.  109.  empowering  the  bishop  of  Ely  to  grant  out  estates  belonging  to  his  see, 
in  several  smaller  parcels.  But  the  better  opinion  appears  to  be,  agreeably  to  what  is  here 
said  by  Lord  Coke,  that  such  leases  are  good,  because  the  ancient  rent  is  in  fact  reserved, 
and  otherwise  perhaps  they  would  not  lease  at  all  if  they  had  not  a  power  of  dividing  the 
great  farms.  4  Bac.  Abr.  86.  tit.  Leases  (E).  And  now  the  doubt  to  the  contrary  has,  so 
far  as  it  relates  to  ecclesiastical  leases,  been  removed  by  a  late  act  of  parliament,  stat. 
39  &  40  Geo.  3.  c.  41.  This  act,  however,  does  not  remove  the  donbt  as  to  leases  by 
tenants  in  tail,  or  husband  seised  jure  uxoris  ,•  nor  does  it  validate  leases  by  ecclesiastical 
persons  of  two  or  more  farms  together,  which  have  been  usually  let  separately.  Surd. 
Pow.  611.— [Ed.] 
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i 
reserved  yearly,  payable  at  one  feast,  it  is  sufficient,  for  the  words 
of  the  statute  be,  reserved  yearly  (t). 

*Ninthly,  nor  to  any  lease,  to  be  made  without  impeachment  of    (424)* 
waste.     Therefore  if  a  lease  be  made  for  life,  the  remainder  for  ?^  *nA 

i  •  i»      o    *     i  •     •  lii  i  ••  chapter  of 

life,  &c.  this  is  not  warranted  by  the  statute,  because  it  is  dispumsha-  Worcester's 
ble  of  waste.     But  if  a  lease  be  made  to  one  during  three  lives,  this  ™£,u  1SU 
is  good,  for  the  occupant,  if  any  happen,  shall  be  punished  for  waste  SSp\£?of 
(33).     The  words  of  the  statute  be  "seised  in  the  right  of  his  J^TgftJ 
church,"  yet  a  bishop  that  is  aelsedjure  episcopates  a  dean  of  his  i**-' 
sole  possessions  in  jure  decanatus9  an  archdeacon  in  jure  archi- 
tUacanattis,  a  prebendary,  and  the  like,  are  within  the  statute,  for 
every  of  them  generally  is  seised  injure  ecclesiss  (34)  (u). 

(33)  "  Prebend  makes  lease  for  years,  re-  also  the  manor  habendum  for  21  years,  ren- 
serving  the  running  of  a  colt,  rendering  rent,  dering  for  the  three  acres,  and  all  other  the 
A  new  lease,  tendering  the  same  rent,  with-  premises  therewith  demised  5s.  and  for  the 
oat  reserving  the  running  of  a  colt,  adjudged  manor  5/.  This  is  good  to  bind  the  issue 
good ;  because  quoad  this  it  is  neither  reser-  for  the  three  acres,  but  not  for  the  residue, 
vation  nor  exception*  But  if  lease  be  of  a  H.  37  Eliz.  Tanfield  and  Bogers. — The 
manor  except  the  woods,  rendering  rent,  and  bishop  of  G.  seised  of  a  manor,  of  which 
after  the  expiration  of  it  there  is  a' new  lease  one  tenement  was  usually  demised  for  life 
rendering  the  same  rent  without  such  excep-  at  5>.  rent,  and  the  manor  usually  at  10*. 
tion,  the  ^second  lease  is  bad.  T.  18  Jac  rent,  makes  lease  of  the  tenement  for  three 
B.R.  ease  of  Precentor  of  PauPs,"  Hal.MSS.  lives,  rendering  5*.  and  afterwards  leases 
— [Hargr.  n.  6.  44  b.  (261).]  the  whole  manor  for  three  lives  to  another, 

(34)  "  Vid.  for  leases  by  bishop,  tenant  rendering  rent,  and  dies. — Ruled,  1.  That 
in  tail,  Ac* — A.  seised  in  tail  of  a  manor,  of  the  reversion  of  the  tenement  passes  by  the 
which  three  acres  parcel  of  the  demesnes  lease  of  the  manor.  2.  And  therefore  that 
had  been  usually  demised  at  5*.  rent,  and  the  lease  of  the  manor  quoad  the  tenement 
the  residue  not,  demises  the  three  acres  and  shall  not  bind  the  successor,  because  then 

(r)  Where  variety  of  rents  have  been  reserved,  as  formerly  10/. ;  then  20/. ;  then  30/. ; 
and,  lastly,  40/.  per  annum ;  or  e  contra  formerly  40/. ;  then  30/. ;  then  20/. ;  and,  lastly, 
XOL  per  annum ;  the  10/.  in  the  one  case,  and  the  40/.  per  annum  in  the  other  case,  are  the 
reats  to  be  reserved  on  any  new  lease  to  be  made  by  virtue  of  the  statutes  mentioned  in  the 
text.  But  herein  there  is  a  difference  between  leases  made  under  these  statutes  and  leases 
by  virtue  of  powers  in  private  conveyances  and  settlements,  reserving  the  old  and  accus- 
tomed yearly  rent,  or  the  most  ancient  and  accustomable  yearly  rent;  for  in  such  last  men- 
tioned leases  the  rent  reserved  on  any  lease  then  in  being,  or  upon  the  lease  made  last 
before  such  settlement  or  conveyance,  seems  to  be  the  measure  of  the  reservation  upon  any 
lease  to  be  afterwards  made  by  virtue  thereof;  for  the  intent  of  such  power,  as  well  in  such 
settlements  as  upon  the  several  acts  before-mentioned,  was  only  that  they,  who  were  to 
make  leases  by  virtue  thereof,  should  not  put  the  estate  in  any  worse  condition  than  it  was 
at  the  time  of  such  settlement,  or  of  those  acts  made,  but  keep  it  in  the  same  plight  and 
condition  as  it  then  respectively  was ;  and  the  rent  reserved  last  before  the  making  of  such 
settlement,  or  of  those  acts,  may  well  be  called  old  or  ancient,  in  respect  of  the  new  rent  to 
be  reserved  on  such  subsequent  lease*  Per  Hale,  C.  J.  Morice  v.  J&ntrobus,  Hardr.  325, 
326.  And,  notwithstanding  the  doubt  expressed  by  Lord  Cowper,  in  the  case  of  Lord 
Mokun  and  Orbut  (2  Vera.  531 — 542;)  the  above  rule  is  considered  the  most  certain  and 
proper.  Pow.  on  Powers,  549.  Mot  v.  Rawlins,  7  East,  279.  However,  the  practice  of 
reserving  the  ancient  or  usual  rent,  on  leasee  by  virtue  of  these  powers,  is  now  exploded : 
and  the  power  of  leasing  commonly  introduced  into  settlements  of  estates  in  England, 
requires  the  best  rent  to  be  reserved,  and  expressly  prohibits  the  taking  of  fine.  Whether 
the  best  rent  is  reserved,  is  a  point  to  be  decided  by  a  jury.  Sued.  Pow.  603 — 607.  See 
further  as  to  the  reservation  of  rent  under  powers  of  leasing,  in  the  note  at  the  end  of  this 
chapter.-*[  £?<*.] 

(u)  The  3d  H.  8.  c.  28.  extends  only  to  sole  corporations,  as  bishops,  deans,  &c,  but 
corporations  aggregate,  as  deans  and  chapters,  &c.  though  seised  in  right  of  their  churches, 
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(425)*  *But  a  parson  and  vicar  are  excepted  out  of  the  statute  of  32  H. 
SS?no?d  8-> and  therefore,  if  either  of  them  make  a  lease  for  three  lives,  &c. 
within  this  of  lands  accustomably  letten,  reserving  the  accustomed  rent,  it 
3E.l6.iMar.  must  be  also  confirmed  by  the  patron  and  ordinary;  because  it  is 
S^IT9,  excepted  out  of  32  H.  8.  (35)  and  not  restrained  by  the  statutes  of 
(Finch.  i9i.)  primo  or  13  Eliz,  (w). 

there  would  be  six  lives  in  being  for  the  mesnes,  copyholds,  and  services  usually  de- 
tenement,  and  the  lessee  would  be  dispunish-  mised,  is  good  to  bind  the  successor.  5.  The 
able  of  waste.  3.  It  seems,  that  the  lease  lease  is  only  voidable  by  the  successor;  and 
of  the  manor  is  also  voidable,  because  the  therefore  if  he  accepts  the  rent,  it  is  good 
rent  issues  also  out  of  the  tenement.  (Qtuerc  against  him.  M.  30  Jac.  C.  B.  Bishop  of 
of  this,  for  here  the  rent  as  well  for  the  tene-  Gloucester  against  Wood,  M.  5  Car.  C.  B. 
ment  as  for  the  manor  is  reserved  on  the  Sheir  and  Center,  on  lease  by  the  bishop  of 

second  lease,  so  that  though  the  tenement    Exeter."    Hal.  MSS. [Hargrave,  n.  7. 

should  be  evicted  the  entire  rent  for  the  ma-  44  b.  (262).] 

nor  would  continue.)    4.  But  it  was  agreed,  (35)  "  Prebend  simple  or  prebend  with 

that  the  lease  of  a  copyhold  manor  usually  office,  as  is  precentor,  is  enabled  by  the 

demised,  or  of  a  manor  consisting  of  de-  statute  32  H.  8.  Adjudged  Bro.  Leases  62. 

are  not  within  the  statute ;  for  they,  by  the  consent  of  the  major  part  of  them,  might  have 
made  any  leases  or  grants  of  their  estates  without  limitation  before  this  statute,  ana  so  they 
might  have  done  after,  until  by  subsequent  statutes  they  were  restrained,  this  being  merely 
enabling,  and  not  at  all  restraining  them ;  and  though  before  this  statute  the  sole  corpora- 
tions above  mentioned  could  not,  without  the  consent  and  confirmation  of  others,  have  made 
leases  for  three  lives,  or  twenty-one  years,  yet  with  confirmation  they  might  have  made 
longer  leases,  or  absolute  alienations,  of  any  of  their  possessions :  and  therefore  to  restrain 
bishops  ana*  other  ecclesiastical  persons  were  the  statutes  of  1  &  13  Eliz.  made.    10  Co.  60  a. 
4  Bac.  Abr.  41.  tit.  Leases  (E).    The  first  of  these  disabling  statutes,  1  Eliz.  c  19.  enacts, 
that  all  grants  by  bishops  and  archbishops,  other  than  for  the  term  of  one-and-twenty  years 
or  three  lives,  from  the  making,  or  without  reserving  the  usual  rent,  shall  be  void.    But 
this  statute  not  extending  to  grants  made  by  any  bishops  to  the  crown,  was  of  little  effect, 
as  many  estates  were  granted  to  the  queen  upon  design,  that  she  should  grant  them  over  to 
others.    To  prevent  which,  for  the  future,  the  stat.  1  Jac.  1.  c.  3.  extends  the  prohibition 
,  to  grants  and  leases  made  to  the  king.    11  Co.  71.    Gibs.  Cod.  679.    The  restrictions 
laid  by  the  1  Eliz.  c.  19.  on  bishops,  are  extended  by  statute  13  Eliz.  c.  10.  to  all  other 
ecclesiastical  persons.    The  lastmentioned  statute  has  been  always  construed  largely  and 
beneficially,  to  prevent  all  evasions  against  its  true  intent ;  and,  therefore,  where  the  statute 
says,  master  and  fellows  of  any  college,  yet  it  has  been  often  held,  that  whether  the  college 
be  incorporated  by  that  name,  or  by  the  name  of  warden  and  fellows,  or  by  any  other 
name  of  corporation,  and  whether  the  college  be  temporal  for  the  advancement  of  the  liberal 
arta  and  sciences,  or  mere  ecclesiastical,  or  mixt,  yet  all  these  are  within  the  restraint  of 
this  act.    Magdalene  College  ease,  11  Co.  76.    There  being,  however,  no  provision  in  the 
stat.  13  Eliz.  c.  10.  to  restrain  leases  in  reversion,  it  was  found  necessary  to  provide 
against  them  by  another  statute,  viz.  the  18  Eliz.  c.  11.  (continued  by  stat.  43  Eliz.  c.  29.), 
which  enacts,  that  all  leases,  to  be  made  by  any  ecclesiastical,  spiritual,  or  collegiate  per- 
son or  others,  within  the  13  Eliz.  c.  10.,  of  any  lands,  &c.  whereof  any  former  lease  for 
years  is  in  being,  and  not  to  be  expired,  surrendered,  or  ended,  within  three  years  next 
after  the  making  of  any  such  new  lease,  shall  be  void  and  of  no  effect    Another  statute 
concerning  college  leases,  viz.  the  18  Eliz.  c.  6.  directs,  that  one  third  of  the  old  rent,  then 
paid,  should  for  the  future  be  reserved  in  wheat  or  malt,  reserving  a  quarter  of  wheat  for 
each  6s.  8rf.  or  a  quarter  of  malt  for  every  5*. ;  or  that  the  lessees  should  pay  for  the  same 
according  to  the  price  that  wheat  and  malt  should  be  sold  for,  in  the  market  next  adjoining 
to  the  respective  colleges,  on  the  market  day  before  the  rent  becomes  due.    This  has 
proved  a  beneficial  regulation  to  the  colleges.    But  as  both  the  money  and  corn  rents 
united  are  yet  far  below  the  present  value,  the  colleges,  in  order  to  obtain  the  full  value  of 
the  term,  take  a  fine  upon  the  renewal  of  their  leases.     2  Bl.  Com.  322.  ed.  Chr.     With 
respect  to  the  statute  14  Eliz.  c.  11.  which  repeals  the  13  Eliz.  c.  10.  as  to  houses  in  cities 
and  towns,  see  n.  (38)  infra.— -T^rf.] 

(w)  See  III.  108.  n.  (O).    The  leases  of  beneficed  clergymen  were  made  void,  in  ease 
of  their  non-residence,  by  the  stat.  13  Eliz.  c.  20 :  but  that  statute,  together  with  all  expia- 
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*  And  what  hath  been  said  concerning  a  lease  for  three  lives,  doth     (426)# 
hold  for  a  lease  for  one-afid-twenty  years. 

Thus  much  shall  sufpce  to  have  spoken  of  the  enabling  statute  By  itat.  1 
of  32  H.  8.  the  better  to  enable  the  reader  to  understand  both  this  g^VASiE 
and  that  which  follows.     Now  to  speak  somewhat  of  the  disabling  ^'JJJJJf^j 
statutes  of  1  Eliz.  and  13  Eliz.  (36),  the  words  of  the  exception  out  corporation* 
of  the  restraint  and  disability  of  1  Eliz.  are,  other  than  for  the  unmake 
term  of  twenty-one  years,  or  three  lives,  from  such  time  as  any  ]?*£&*£{ 
such  grant  or  assurance  shall  be  given,  whereupon  the  old  and  X^l^l**. 
accustomed  yearly  rent,  or  more,  shall  be  reserved:  and  to  that 
effect  is  the  exception  in  the  statute  of  13  Eliz.     First,  it  is  to  be  ^J^iSibr 
understood  that  neither  of  these  disabling  acts,  nor  any  other,  do  in  the  disabling 
any  sort  alter  or  change  the  enabling  statute  of  32  H.  8.  but  leav-  8talule* 
eth  it  for  a  pattern  in  many  things  for  leases  to  be  made  by  others. 
Secondly,  it  is  to  be  known,  that  no  lease  made  according  to  the 
exception  of  1  Eliz.  or  13  Eliz.  and  not  warranted  by  the  statute  of 
32  H.  8.  if  it  be  made  *by  a  bishop,  or  any  sole  corporation,  but  it     #45  ^ 
must  be  corifirmed  by  the  deans  and  chapters,  or  others  that  have  <cro.  eh*. 
interest,  as  hath  been  said  in  the  case  of  the  parson  and  vicar,  but  aind.es.> 
examples  do  illustrate. 

If  a  bishop  make  a  lease  for  twenty-one  years,  and  all  those  years  After  leas© 
being  spent,  saving  three  or  more ;  yet  may  the  bishop  make  a  new  underSedta- 
lease  to  another  for  twenty-one  years,  to  begin  from  the  making,  S^VSn- 
according  to  the  exception  of  the  statute,  but  not  a  lease  for  life  or  current  lease 
lives,  as  hath  been  said ;  and  this  concurrent  lease  hath  been  resolved  be*m  f"m 
to  be  good  (37),  as  well  *upon  the  exception  of  1  Eliz.  in  the  case  l^klnsi8 
of  bishops,  as  upon  13  Eliz.  (38)  which  extend  to  spiritual  and     (427)* 


}* 


M.  36,  37  Eliz.      Watson  and  Major,  T.  18  Collier.    M.  22,  23  Eliz.  C.  B.  Rot.  2409. 

Jac.  ease  of  Precentor  of  -  Parts."     Hal.  Scot  and  Brewster.  H.  22  Jac.  Br.  Rot.  11. 

MSS.— [Hargr.  n.  8.  44  b.  (263).]  Evans  and  Jhcu  adjudged.  T.  3  Car.  P.  33 

(36)  "Zfata  these  disabling  statutes  ex-  Eliz.  W.  14.  Southcot's  case."  Hal.  MSS 

tend  only  to  their  own  possessions.    The  [Hargr.  n.  1.  45  a.] 

archdeacon  of  Ely,  12  Eliz.  makes  lease  for       (38)  "  Nota,  the  statute  13  Eliz.  chap.  10. 

50  years,  which  after  the  statute  13  Eliz.  is  quoad  tenements  in  cities  is  altered  by  the 

confirmed  by  the  bishop  and  dean  and  chapter,  statute  14  Eliz.  chap.  11.  which  permits 

Ruled,  that  this  is  a  good  lease  to  bind  the  leases  of  them  for  40  years;  and  therefore  it 

successor,  though  after  the  statute  1  Eliz.  has  been  ruled,  that  covenants  for  renewing 

^d  though  confirmed  after  the  statute  13  Eliz.  leases  of  messuages  in  cities  are  not  prohi- 

H.  37  Eliz.  Rot.  882.     Sir  Edward  Denny e's  bited  by  the  statute  18  Eliz.  cap.  11.  wjiich 

**•"     Hal.    MSS. — [Hargr.  n.  9.  44  b.  only  restrains  leases  against  the  statute  of 

(264).]  13  Eliz.  Hob.  case  352.  Crane  and  Taylor." 

(37)  Accordingly  adjudged,  though   the  Hal.  MSS.    See  Hob.  269.— [Hargr.  n.  2. 
concurrent  lease  was  to  commence  a  datu  45  a.  (265).] 

indtntunc.    T.  21  Eliz.    Rot.  124.  Far  and        [The  statute  14  Eliz.  c.  11.  enacts,  that 

nations,  additions,  and  alterations  thereof,  made  by  several  statutes  in  the  fourteenth, 
eighteenth,  and  forty-third  years  of  her  said  majesty's  reign,  and  also  so  much  of  an  act 
passed  in  the  third  year  of  Car.  1.  whereby  the  same  were  made  perpetual,  are  repealed  by 
stat.  43  Geo.  3.  c.  84.  3.  10.  And  by  the  same  act  it  is  further  enacted,  that  all  contracts 
or  agreements  for  letting  houses  of  residence,  together  with  their  appurtenances,  in  which 
any  spiritual  person  shall  be  required  by  the  bishop  to  reside,  shall  be  void :  and  all  persons 
holding  possession  of  the  same  after  the  day  appointed  for  such  residence,  shall  forfeit  for 
erery  day  the  sum  of  forty  shillings.    Sect.  34— [Ed.] 


Digitized  by  LjOOQIC 


342  OF  LEASES.  BOOKU 

jj«ifiii»  ecclesiastical  corporations,  aggregate  of  many,  as  deans  and  chapters, 
a  Leon. ».)  &c  which  32  H.  8.  did  not  Tout  in  the  case  of  the  concurrent  lease, 
in  the  case  of  the  bishop,  it  must  be  confirmed.  Also  the  exception 
of  1  Eliz.  and  1$  Eliz.  doth  differ  from  the  statute  of  32  H.  8.,  for 
the  leases  for  years  to  be  made  according  to  the  exceptions  of  the 
statutes  of  1  and  13  Eliz.  must  begin  from  the  making,  and  not 
from  the  day  of  the  making  (x),  but  by  force  of  32  H.  8.  from  the 
day  of  the  making.  And  although  the  statutes  of  the  first  and  thir- 
'  teenth  of  Eliz.  do  not  appoint  the  lease  to  be  made  by  writing,  yet 
must  it  therein,  and  in  the  other  eight  properties  or  qualities  before 
mentioned  and  required  by  32  H.  8.,  follow  the  pattern  thereof  (the 
concurrent  lease  only  except)  (39).  Although  the  exception  in  1 
and  13  Eliz.  concerning  the  accustomed  rent,  is  more  general  than 
that  of  32  H.  8.,  and  there  is  not  any  provision  for  Teases  made 
dispunishable  of  waste,  &c  :  yet  must  the  pattern  of  32  H.  8.  be  fol- 
lowed: for  leases  without  impeachment  of  waste  made  by  such 
spiritual  and  ecclesiastical  persons,  are  unreasonable  and  causes  of 
(428)*     dilapidation*  (r).     Thus  much  have  I  thought  good  to  lead  the 

the  13  Eliz.  c.  10.  shall  not  extend  to  houses  in  reversion  where  above  three  years  of  the 

in  cities  and  towns,  but  that  the  same  may  first  lease  is  then  to  come,  but  leaves  the 

be  granted  as  they  might  have  been  before  statute  of  14  Eliz.  c.  11.  perfectly  at  Urge  as 

the  13  Eliz.  (even  in  fee,  so  that  a  full  re-  to  houses  in  cities  without  making  void  such 

compense  be  made  of  as  good  value),  and  leases,  or  any  bonds  or  covenants  concerting 

leases  may  be  made  of  houses  for  40  years,  them  ;  for  as  to  such  houses,  the  statute  of  14 

charging  the  lessee  with  repairs,  &c.  pro-  Eliz.  c.  11.  is  a  new  law,  and  sets  loose  the 

▼idea  that  no  lease  be  permitted  to  be  made  13  Eliz.  c.  10.  Crane  and  Taylor.  Hob.  269. 

by  force  of  this  act  in  reversion.    Note,  that  And  see  1  Vent  245.  where  it  is  said,  that 

this  statute  relates  only  to  the  persons  re-  the  reason  of  repealing  13  Eliz.  c.  10.  as  to 

strained  by  the  13  Eliz.  c.  10.  and  it  makes  houses  in  market  towns,  was  to  render  those 

no  alteration  ih  the  1  Eliz.  c.  19.   Therefore  places  more  populous.] — [Ed.] 
it  grives  no  power  to  bishops  (who  are  Te-        (39)  "  H.  44  Eliz.  C.  B.  n.  14.  D.  D. 

strained  by  the  1st  only,  and  are  not  within  Bishop  of  Hereford  against  Scory.    Adjudged 

the  13th  Eliz.)  to  let  houses  otherwise  than  accordingly,  where  the  land  had  not  been 

according  to  1  Eliz.  c.  19.  usually  demised."    Hal.  MSS. — [Hargr.  n. 

The  statute  of  18  Eliz*  c.  11.  has  relation  3.  45  a.] 
only  to  the  13  Eliz.  c.  10.  to  restrain  leases 


(±)  See  ante,  p.  420.  n.  (27) [Ed.] 

(y)  Ifal'  * 


l  bishop  solely  make  a  lease  for  twenty-one  years  according  to  the  39  H.  8.  c  2& 
and  within  four  or  five  years  or  more,  before  the  end  of  that  lease,  make  a  new  lease  to 
another  for  twenty-one  years,  to  begin  from  the  making,  &c.,  this  second  lease,  if  it  be  con- 
firmed by  the  dean  and  chapter,  and  be  in  every  thing  else  pursuant  to  the  exception  in  the 
1  Eliz.  c.  19.  is  good  as  a  concurrent  lease:     1st.  Because  such  lease,  though  not  good 
within  the  32  H.  8.  e.  28.  (owing  to  the  first  lease  not  having  been  surrendered  or  expired 
within  a  year  after  the  making  thereof),  yet,  being. confirmed  by  the  dean  and. chapter,  re- 
mains a  good  lease  at  common  law,  and  consequently,  if  it  be  not  void  within  the  exception 
of  1  Eliz.  c  19.  the  successor  shall  be  bound ;  and  that  it  is  not  void  within  that  statute,  ap- 
pears both  from  the  letter  and  meaning  of  the  exception ;  for  this  second  lease  does  not  ex- 
ceed twenty-one  years  from  the  time  it  begins,  being  for  twenty-one  years  only  from  the 
making,  and  so  within  the  express  words  of  the  exception :  and,  2dly,  It  is  not  void  within 
the  meaning  of  the  exception,  because,  for  so  many  years  as  were  to  come  of  the  first  lease, 
this  is  good  only  by  estoppel,  and  not  in  interest ;  for  the  second  lessee  can  have  no  benefit 
of  it  so  long  as  the  first  lease  endures,  and  consequently  the  second  lease  being  void  for  all 
the  years  that  are  to  come  of  the  first  lease,  there  is  against  the  successor,  in  effect,  no  oners 
than  a  lease  for  twenty-one  vears ;  and  therefore  such  concurrent  lease  is  not  against  the 
meaning  of  that  exception.    Fox  v.  Cofli/tr,  1  And.  65.  pi.  140.    Mo.  107.  pi.  251.     4  Bae. 
Abr.  64.  Leases,  (E),  Rule  3.    Sed  vide  Sugd.  Pow.  593—600.    In  the  same  roaaoer 
might  deans  and  chapters,  masters  and  fellows  of  any  college,  and  other  ecclesiastical  per- 
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studious  reader  by  the  hand,  and  to  conduct  him  in  the  right  way, 
and  to  put  all  these  things  together  upon  consideration  had  of  all 
the  statutes,  which  otherwise  might  have  primd  facie  seemed  to 
him  a  diffuse  and  dark  labyrinth. 

And  albeit  it  be  provided  by  the  said  acts  of  1  and  13  Eliz.  that  Leaaeg.&c. 
all  grants,  &c  leases,  &c.  made,  &c.  (other  than  leases  for  three  "dbythSJ 
lives,  or  one-and-twenty  years,  according  to  those  acts)  should  be  J^iJnS  wt- 
utterly  void  and  of  none  effect,  to  all  intents,  constructions,  and  cei90r8  onl^ 
purposes,  yet  grants,  or  leases,  &c.  not  warranted  by  those  acts  are 
not  void,  but  good  against  the  lessor,  if  it  be  a  sole  corporation  :  or  3Co.59,ca 
so  long  as  the  dean  or  other  head  of  the  corporation  remain,  if  it  be  i^lS^" 
a  corporation  aggregate  of  many  (40):  for  the  statute  was  made  in  Hunnuid*1** 
benent  *of  the  successor  (41)  (z).    But  let  us  now  return  to  our  singleton,  n>. 
author  (a  1).  (429>* 

(40)  "  Nota,  lease  for  three  lives  by  bish-  ported  in  Cro.  Cha.  502.  W.  Jo.  405.  1  Rol. 

op,  not  warranted  by  the  statute,  is  not  void-  Abr.  728.  and  2  Rol.  Abr.  495.    But  none  of 

anle  against  himself,  but  shall  bind  him.  these  books  mention  the  point  to  which  Lord 

M.  44, 45  Eliz.  C.  fi.  D.  D.  n.  32.    &oun-  Hale  cites  the  case.    See  New  Abr.  Leases, 

der$*$  can.  And  it  is  not  void,  but  only  void-  H.  where  several  authorities  besides  that  of 

able  against  the  successor,  for  if  be  accepts  Lord  Coke  are  cited  to  show,  that  a  lease  by 

the  rent  the  lease  is  {rood  against  him.    M.  a  corporation  aggregate,  though  not  warrant- 

8  Car.  C.  B.     Crook,  n.  21.    Owen  and  ed  by  the  statutes,  is  good  for  the  time  of  the 

Jtpp-Rtu.    But  lease  by  A.  dean  of  B.  and  person  who  was  head  of  the  corporation  when 

his  chapter  not  warranted,  is  void  imme-  the  lease  was  made.    See  also  Ante,  43  a. 

diately  against  A.  himself.    Adjudged  so,  n.  1.  (Ante,  p.  219,  220.  n.  (31).)— [Hargr. 

because  the  corporation  is  aggregate.  M.  13  n.  4.  45  a.  (266).] 

Car.    B.   R.    Lloyd  and    Gregory."    Hal.        (41)  See  further  as  to  leases  by  tenants  in 

MSS.— The  case  of  Lbydmd  Gregory  [big-  tail,  husband  and  wife,  and  ecclesiastical 

sons,  have  made  concurrent  leases,  not  being  restrained  therefrom  by  the  13  Eliz.  c.  10; 
but  that  being  attended  with  mischievous  consequences,  was  remedied  by  the  18  Eliz.  c. 
11.  which  makes  void  leases  by  any  of  the  said  ecclesiastical  persons  of  their  possessions, 
whereof  any  former  lease  for  years  is  in  being,  not  to  be  expired,  surrendered,  or  ended, 
within  three  years  after  the  making  of  any  such  new  lease ;  so  that  within  these  bounds 
they  may  likewise  make  concurrent  leases  for  years.  4  Bac.  Abr.  66.  Leases  (E),  Rule 
3 [Ed.) 

(z)  If  a  bishop  make  a  lease  for  four  lives,  and  one  of  them  dies  in  the  life  of  the  bishop, 
so  that  at  his  death  there  are  but  three  lives  in  being,  yet  the  lease  will  be  void  against  the 
successor ;  for,  as  it  was  originally  void  by  1  Eliz.  no  subsequent  event  can  make  it  good. 
10  Co.  62  a.  But  if  a  lease  be  made  to  A.  for  the  life  of  B.,  C,  and  D.,  it  is  a  good  lease 
to  one  for  the"  lives  of  three  other  persons,  and  a  lease  to  three  for  their  lives  is  all  one  within 
the  intent  of  these  statutes :  for  in  both  three  lives  are  the  measure  of  the  estate  created, 
which  is  all  that  the  statutes  require.    Bough  v.  Haynes,  Cro.  Jac  76. 

It  seems,  that  a  lease  for  sixty  years,  if  three  lives  shall  so  long  live,  is  good  within  the 
32  H.  8^  for  in  WhitlocK's  erne  (8  Co.  69  b.)'it  was  laid  down,  that  if  a  man  has  power  U> 
make  leases  absolutely  or  generally,  as  the  several  persons  comprised  in  the  statute  32  H. 
8.  have,  and  a  proviso  or  restraint  comes  after,  as  in  that  act,  that  such  leases  shall  not  ex* 
ceed  twenty-one  years,  or  three  lives,  there  a  lease  for  ninety-nine  years,  determinable  on. 
two  or  three  lives,  was  food,  within  the  first  part  of  the  act,  and  not  made  void  by  the  last 
part  thereof,  because  it  does  not  exceed  the  three  lives  thereby  allowed,  though  it  be  not  di- 
rectly for  three  lives.  But  a  lease  for  ninety-nine  years,  determinable  on  three  lives,  could 
not  be  supported  under  the  disabling  statutes  of  1  Eliz.  and  13  Eliz.,  for  the  first  part  of 
these  acts  makes  void  all  estates,  gifts,  grants,  &c.;  and  the  last  part  only  saves  leases  for 
twenty-one  years,  or  three  lives,  so  that  a  lease  of  this  kind  being  void  by  the  first  part  of 
these  statutes,  and  not  within  the  saving  of  the  last  part,  being  neither  for  twenty-one  years, 
nor  three  lives,  shall  not  bind  the  successor.    4  Bac.  Abr.  70.  Leases  fE),  Rule  4. 

It  only  remains  to  observe,  that  corporations  of  mayor  and  commonalty,  bailiffs  and  bur- 
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(430)*         *  "A  man  letteth."    Here  Littleton  putteth  this  case  whereone 
nfmtfth?"    ^et*et^>  &c*     It  *s  therefore  necessary  to  be  seen  what  the  law  is 

land,  and  a 

persons,  in  Vin.  Abr.  tit  Estates,  and  tit.  comprises   a    most  copious  and  excellent 

Confirmation,  and  New  Abr.  tit  Leases ;  treatise  on  a  very  difficult  and  extensive  tub- 

which  title  in  the  latter  book  is  generally  at-  ject — [Hargr.  n.  5.  45  a.] 
tributed  to  Lord  Chief  Baron  Gilbert,  and 

gesses,  and  other  lay  corporations,  are  out  of' all  the  beforementioned  statutes,  and  may 
make  leases,  and  other  estates,  as  they  might  ever  have  done.  Sid.  162.  Ante,  vol.  1.  p. 
195,  196.  n.  (n).  But  with  respect  to  corporations  holding  to  charitable  uses,  if  tbey  alien 
for  purposes  not  charitable,  though  the  alienation  will  be  binding  at  law,  yet  in  equity  the 
alienee  will  be  considered  as  a  trustee  for  the  charity.  The  Mayor  and  Commonalty  of  Col- 
chester v.  Lowten,  1  Ves.  &  B.  246.  So  it  has  long  been  settled,  that  a  lease  for  a  charity 
estate  may  be  set  aside  for  undervalue,  if  considerable.  See  The  Poor  of  Tercel  v.  Sutton, 
Duk.  Ch.  Ca.  43.  Eliham  Parish  v.  Warreyn,  Id.  67.  The  Attorney-General  v.  Gowtr^ 
Mod.  224.  The  Attorney-General  v.  Maywood,  18  Ves.  315.  And  trustees  for  a  charity 
cannot  without  an  adequate  consideration  let  for  ninety-nine  years,  that  not  being  the  ordi- 
nary course  of  provident  management :  much  less  can  they  make  a  lease  with  a  covenant  for 
perpetual  renewal  without  an  equivalent  for  the  inheritance.  *  The  Attorney-General  v.  Bwh, 
18  Ves.  326.  Et  vid.  The  Attorney-General  v.  Owen,  10  Ves.  555.  The  Attorney-Gexrd 
v.  Green,  6  Ves.  452.  The  Attorney-General  v.  Griffith,  13  Ves.  565.  All  these  cases  pro- 
ceeded on  a  breach  of  trust  by  trustees :  but  in  the  case  of  a  vicar  and  churchwardens,  wty 
had  granted  leases  for  1000  years  under  an  unlimited  power  to  lease  given  by  act  ofpariia- 
ment:  the  court  refused  to  give  relief,  and  held  that  the  leases  were  valid.  Attomey-wsenl 
v.  Moses,  2  Mad.  Rep.  294.— [Ed.] 

(a  1)  With  respect  to  the  persons  by  whom  leases  may  be  made,  it  may  be  farther  ob- 
served, that  joint-tenants,  coparceners,  and  tenants  in  common,  may  either  make  leases  of 
their  undivided  shares,  or  else  may  all  join  in  a  lease  of  the  whole  to  a  stranger.  If  par- 
ceners or  joint-tenants  join  in  a  lease,  this  shall  be  but  one  lease ;  for  they  have  but  one  free- 
hold :  but  if  tenants  in  common  join  in  a  lease,  it  shall  be  several  leases  of  their  several 
interests.  2  Rol.  Abr.  64.  4  Com.  Dig.  Estates  55.  (G  6.)  Sheph.  Touch.  268.  a.  3. 
One  joint- tenant  or  tenant  in  common  may  make  a  lease  of  his  part  to  his  companion;  for 
this  only  gives  a  right  of  taking  the  whole  profits,  when  before  he  had  but  a  right  to  the 
moiety  thereof;  and  Tie  may  contract  with  his  companion  for  that  purpose,  as  weu  as  with 
a  stranger.    Ante,  186  a.  vol.  1.  p.  733.    Cro.  Jac.  83.  611. 

Tenants  by  the  curtesy  and  in  dower,  and  tenants  for  life,  cannot  make  leases  tocontbe* 
longer  than  for  their  own  lives.    Supra,  47  b.  p.  416.    But  where  the  remainder-man  oi  re- 
versioner joins  with  the  tenant  for  life  in  making  a  lease,  it  is  good,  and  is  considered, 
during  the  life  of  the  tenant  for  life  as  his  lease,  and  the  confirmation  of  the  remainder-maa 
or  reversioner :  and,  after  the  death  of  the  tenant  for  life,  it  is  considered  as  the  lease  of  the 
remainder-man  or  reversioner,  and  the  confirmation  of  the  tenant  for  life.     TreporiU  ca*,  6 
Co.  14  b.  2  Prest.  Conv.  141,  142.    Infra,  45  a.     But  it  has  been  determined,  that  a  lease 
executed  by  a  tenant  for  life,  in  which  the  reversioner  who  was  then  under  age  was  named 
as  a  party,  but  did  not  execute  it,  was  void  on  the  death  of  the  tenant  for  life  :  and  that  an 
execution  of  it  afterwards  by  the  reversioner  did  not  make  it  good.    Ludford  v.  Barber,  I 
T.  R.  86.  and  see  Doe,  d.  Martin  v.  Watts,  7  T.  R.  83.  Tenants  for  years  also,  as  they  may 
assign  or  grant  over  their  whole  interest,  so  they  may  grant  it  for  any  fewer  number  of  years 
than  those  for  which  they  hold :  and  such  derivative  lessees  are  equally  compellable  to  pay 
rent,  and  perform  the  covenants  agreed  upon  in  such  leases.    But  a  termor,  who  lets  to  an 
under-tenant,  cannot,  after  his  term  expired,  enforce  the  continuance  of  the  under-tenancy 
by  distress,  if  the  under-tenant  refuses  to  acknowledge  him  as  landlord,  or  pays  under  threat 
of  distress,  although  the  under-tenant  still  retains  the  possession.     Burne  v.  Richardson*  A 
Taunt.  720.     So  if  the  termor  bring  an  ejectment  against  his  tenant  whose  lease  is  expired, 
the  latter  is  not  barred  from  showing  that  his  landlord's  title  is  expired.  England,  d.  Syhrn 
v.  Slade,  4  T.  R.  682.     Doe,  d.  Jackson  v.  Ramsbotham,  3  Maul.  &  S.  516.     So  executors 
or  administrators,  having  terms  of  years  vested  in  them  in  right  of  their  testators  or  in- 
testates, may  lease  the  same  for  any  fewer  number  of  years;  and  the  rent  reserved  on 
such  leases  will  be  assets  in  their  hands,  and  go  in  a  course  of  administration.    4  Cro. 
Dig.  129,  130.    But  it  has  been  held,  that  a  guardian  in  socage,  or  a  testamentary  guar- 
dian, cannot  make  a  lease  of  his  ward's  lands,  Roe,  d.  Tarty  v.  Hodgson,  2  Wils.  129. 
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where  divers  join  in  a  lease.     If  the  tenant  of  the  land,  and  a  stran-  stranger, 
ger  which  hath  nothing  in  the  land,  join  in  a  lease  for  years  by  deed  lease  of  the 
indented  of  one  and  the  self  same  land,  this  is  the  lease  of  the  tenant  iU?the0Sn' 
only,  and  the  confirmation*  of  the  stranger,  and  yet  the  lease  as  to  SSSSSjS. 
the  stranger  works  by  conclusion  (42).  (431)* 

tfRoi.Abr. 
64.) Vid. sect. 246.    11  H. 4.    15E.4.4a.   27H.ai6. 

If  two  several  tenants  of  several  lands,  join  in  a  lease  for  years  by  J*^-^, 
deed  indented,  these  be  several  leases,  and  several  confirmations  of  tenants  of  se- 
each  of  them,  from  whom  no  interest  passeth,  and  work  not  by  way  InSllwfle- 
of  conclusion  in  any  sort,  because  several  interests  pass  from  them  j«*neMM» 
(43)  (Bl).  P 

B.  tenant  for  life  of  C,  and  he  in  the  remainder  or  reversion  in  Lea*»  by  «•- 
fee,  having  several  estates  in  the  one  and  the  same  land,  join  in  a  ^vSZit 
lease  for  years  by  deed  indented,  this  demise  shall  work  in  this  sort:  Sinfenures 
during  the  life  of  C.  it  is  the  lease  of  B.,  and  confirmation  of  him  StfifpSSC 
in  the  reversion  or  remainder,  and  after  the  decease  of  C.  it  is  the  JJJg^jJJ111 
lease  of  him  in  the  reversion  or  remainder,  and  the  confirmation  of  lWeofcestui 
B„;  for  seeing  the  lessors  have  several  estates,  the  law  shall  construe  aS^aVSsas 
the  lease  to  move  out  of  both  their  estates  respectively,  and  every  Jj  J5£in- 
one  to  let  that  which  he  lawfully  may  let,  and  not  to  be  the  lease  Jjjjf1^ 
only  of  tenant  for  life,  and  the  confirmation  of  him  in  the  remainder  877.  Mo.  h. 
or  reversion,  neither  is  there  any  conclusion  in  this  case,  as  shall  be  cro.Ei.701. 
said  hereafter.     Tenant  for  life  and  he  in  the  remainder  in  fee  made  55$,^?"" 
a  lease  for  years  by  deed  indented,  the  lessee  was  ejected,  and  brought  *£&.  pi.  &") 

(42)  "  2  H.  5.  7.  by  Asht."  Hal.  MSS—  failed.  M.  3  Jac.  BtahasperU  east.  Noy,  n. 
[Hargr.  n.  6.  45  a.]  43."    Hal.  MSS.— See  Noy,  13 [Hargr. 

(43)  "  And  therefore  where  the  declare-    n.  7.  45  a.  (267).] 

tion  in  ejectment  was  of  a  joint  demise  of  A.  [Adj.  ace.  HeathxrUy,  d.  Worthington  t. 
and  B.  and  on  the  evidence  it  appeared  that  Weston,  2  Wils.  232.  Infra,  n.  (b  1). — [Ed] 
they  were  tenants  in  common,  the  plaintiff 

135 :  though,  perhaps,  if  it  be  limited  to  the  term  of  his  minority,  such  a  lease  may  be  good. 
See  2  Rol.  Abr.  41.  4  Cru.  Dig.  129.  Shaw  v.  SkawyYern.  &  Scriv.  607.  Ante,  vol.  1. 
p.  157.  n.  5. 

With  respect  to  leases  by  an  infant,  the  rule  is,  that  if  the  lease  be  beneficial  to  him,  it 
is  voidable  only  at  his  election,  and  not  void.  Ante,  vol.  1.  p.  177.  n.  41.  A  lease  by  an 
infant  reserving  rent  has  been  held  to  be  prima  fade  good,  because  it  is  presumed  to  be  for 
his  benefit.  But  if  a  case  of  this  kind  were  now  to  arise,  the  principle  upon  which  its  vali- 
dity would  depend,  would  be,  whether  it  was  beneficial  to  the  infant  or  not.  For  very  pre- 
judicial leases  may  be  made  though  a  nominal  rent  be  reserved;  and  there  may  be  most 
beneficial  considerations  for  a  lease,  though  it  contains  no  reservation  of  rent :  and  an  infant 
may  make  a  lease  without  rent,  for  the  purpose  of  trying  his  title.  3  Burr.  1806.  Infra, 
p.  432.  n.  45.  Married  women  being  disabled  by  the  common  law  from  making  any  dis- 
position of  their  possessions,  cannot  make  leases;  and  therefore  the  statute  32  H.  8.  enables 
husbands,  together  with  their  wives,  to  lease  the  lands  of  which  they  are  seised  in  right  of 
their  wives ;  but  leases  not  made  pursuant  to  that  statute  are  not  binding  on  wives  surviving 
their  husbands.  And  if  the  wives  die  in  the  life-time  of  their  husbands,  their  heirs  may 
avoid  them.  2  Saund.  180.  n.  9.  4  Cru.  Dig.  131.  Lastly,  all  persons  who  have  not  capa- 
city to  contract,  as  idiots,  lunatics,  &c.  are  consequently  incapable  of  making  leases. — [Ed.] 

(b  1)  So  if  two  tenants  in  common  join  in  a  lease  for  years,  by  indenture,  of  their  several v 
lands,  this  shall  be  the  lease  of  each  for  their  respective  parts,  and  the  cross  confirmation  of 
each  for  the  part  of  the  other,  and  no  estoppel  of  either  part ;  because  an  actual  interest  passes 
from  each  respectively.    Rol.  Abr.  877.    4  Bac.  Abr.  193.  Leases  (O). — [Ed.] 
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Qr>27tt& 
fol.  13  a.    13 
H.7.14.   2H. 
6.7.    lCo.7C 
Bredon's 
case.  (Post 
302  b.) 
(A)  Mich.  36 
&  37  Eli.  in 
the  King's 
Bench.    Vid. 
Mich.  6&7 
Eliz.  Dyer, 
234.235. 

(432)* 
<i)  Hil.  44E1. 
Rot.  1459,  in 
Communi 
Banco,  inter 
Elice  A, 
Cownc. 


4.  Leases 
when  void 
or  voidable. 
•45  b. 
(3  Co.  64  b.) 


(*)32H.& 

cap.  28. 


Lease  by  in- 
fant at  15, 
though  void 
at  common 
law.  may  be 
good  by  cus- 
tom.   Leases 
by  tenants  in 
tail,  or  per- 
sons seised 
jure  ecclesJae, 
or  jure  uxor- 
Is,  not  war- 
ranted by  en- 
abling sta- 
tutes, are 
voidable  after 
the  lessor's 
death. 

(Plowd.264b. 

Cro.Jac.173.) 

(433)* 


an  ejectione  Jirmae,  and  declared  upon  a  demise  made  by  tenant  for 
life  and  him  in  remainder,  and  upon  not  guilty  pleaded,  this  special 
matter  was  found,  and  that  tenant  for  life  was  living,  and  it  was  ad- 
judged (g)  against  the  plaintiff;  for  during  the  Hfe  of  the  tenant  (as 
hath  been  said)  it  is  the  lease  of  the  tenant  for  life,  and  therefore  du- 
ring his  life  he  ought  to  have  declared  of  a  lease  made  by  him,  and 
after  his  decease  he  ought  to  declare  of  a  lease  made  by  him  in  re- 
mainder (44).  (h)  And  *the  deed  indented  could  be  no  estoppel  in 
this  case,  because  there  passed  an  interest  from  them  both.  And 
Whensoever  any  interest  passeth  from  the  party,  there  can  be  no 
estoppel  against  him,  and  (i)  so  it  was  adjudged.  Hereby  you  shall 
understand  your  books  the  better  which  treat  of  those  matters,  and 
accordingly  it  was  adjudged  that  where  tenant  in  tail  and  he  in  the 
remainder  in  fee  jqined  in  a  grant  of  a  rent-charge  by  deed  in  fee, 
and  after  tenant  in  tail  died  without  issue,  the  grantee  distrained 
and  avowed  by  force  of  a  grant  from  him  in  the  remainder,  and 
upon  non  concessit,  the  jury  found  the  special  matter,  and  it  was 
adjudged  for  the  avowant ;  for  every  one  granted  according  to  his 
estate  and  interest 

Leases  for  lives  or  years  are  of  three  natures :  some  be  good  in 
law;  some  be  voidable  by  *entry,  and  some  void  without  entry. 
Of  such  as  be  good  in  law, ,  some  be  good  at  the  common  law,  as 
made  by  tenant  in  fee,  whereof  Littleton  here  putteth  his  case: 
some  by  act  of  parliament;  as  tenant  in  tail,  a  bishop  seised  in  fee 
in  right  of  his  church  alone  without  his  chapter,  a  man  seised  in  fee- 
simple  or  fee  tail  in  the  right  of  his  wife  together  with  his  wife,  (as 
hath  been  said)  may  by  deed  indented  make  leases  for  21  years  or 
three  lives  in  such  manner  and  form  as  hath  been  said  and  by  the 
statute  (k)  is  limited,  all  which  were  voidable  by  the  common  law 
when  Littleton  wrote,  and  now  are  made  good  by  parliament 

An  infant  seised  of  land  holden  in  socage,  may  by  custom  make 
a  lease  at  this  age  of  15  years,  and  shall  bind  him,  which  lease  was 
voidable  by  the  common  law  (45) ;  voidable,  some  by  the  common 
law,  after  the  death  of  the  lessor,  as  of  tenant  in  tail,  a  bishop,  &c 
or  after  the  death  of  the  husband  (intended  of  leases  not  warranted 
by  the  said  statute  of  32  H.  8.) ;  some  voidable  by  act  of  parlia- 
ment, as  by  a  bishop  though  it  be  confirmed  by  dean  and  chapter, 
if  it  be  *not  warranted  by  the  statute  of  32  H.  8.,  and  so  of  a  dean 
and  chapter  after  the  death  of  the  dean  ;  some  voidable  at  times  by 
the  lessor  himself  or  his  heirs,  as  by  an  infant,  and  the  like.  Some 
void  infuturo,  and  some  void  inpraesenti.  In  futuro,  as  if  a  te- 
nant in  tail  make  a  lease  for  years,  and  die  without  issue,  it  is  void, 


(44)  "  Intralur  H.  34  Eliz.  Rot  72.  King  Leases,  (B.)    But  in  a  late  case  this  dis- 
and  Beny."  Hal.  MSS. — [Hargr.  n.  8.  45  a.]  tinction  was  denied,  and  it  was  said,  that 

(45)  Heretofore  some  made  a  difference  leases  whether  with  or  without  rent,  if  made 
between  leases  by  infants  with  reservation  by  deed,  are  voidable  only.    Bun*.  4.. part  s. 
of  rent  and  those  without,  and  thought  that  3.  page  1806.— [Hargr.  n.  1.  45  b.  (268).] 
the  former  were  only  voidable,  but  that  the       [See  n.  (a  1)  supra,  p.  430.] — [Ed.] 
latter   were    absolutely  void.    New  Abr. 
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as  to  them  in  reversion  or  remainder,  though  it  be  made  (I)  accor-  Lease  by  te- 
dirig  to  the  said  statute.  If  a  prebend,  parson,  or  vicar,  make  a  lease  ?Sr!5n*to 
for  years,  it  is  void  by  death,  if  it  be  not  according  to  the  statutes.  SSSSSJ'm 
Otherwise  it  is  of  a  lease  for  life,  for  that  is  voidable,  et  sic  de  simil-  Sg^JfJ. 

ZOUS,  sue,  is  void  as 

to  the  revcr- 
*  gioner. 

■  »  (0  33H.&  Dyer.  3  Co.  59,  GO.  in  Lincoln  College  case.    Hunt's  case  vouched.    (1  RoL 

Abr.  8*8.) 

Some  void  in  prxsenti :  as  if  one  make  a  lease  for  so  manv  vears  Lease  for » 

i         I     ii    i.  Ai  •      •  •  i    •  . .  »        i  .        J  J       .     many  years 

as  ne  snail  live,  this  is  void  in  prassenti  for  the  uncertainty,  et  sic  as  lessor 
desimilibus  (cl).  .  %$£$£ 

sentl. 

(c  1)  This  distinction  between  void  and  voidable  leases,  is  frequently  material,  for  where 
a  lease  becomes  absolutely  void  by  the  death  of  the  lessor,  no  acceptance  of  rent,  or  any 
other  act  by  the  person  in  remainder  or  reversion,  will  make  it  good :  whereas  if  a  lease  be 
voidable  only,  acceptance  of  rent  will  operate  as  a  confirmation  of  it.  4  Cru.  Dig.  l&l. 
Ante,  215  a.  p.  88.  n.  (128).  Leases  by  tenants  in  tail,  not  warranted  by  the  statute,  we 
have  seen,  are  voidable  by  the  issue  in  tail ;  and  if  such  issue  accept  of  rent  or  fealty  from 
the  lessee,  after  the  death  of  their  ancestor,  or  bring  an  action  for  rent  or  for  waste,  these 
acts  will  amount  to  a  confirmation  of  the  lease.  But  all  leases  by  tenants  in  tail,  whether 
pursuant  to  the  statute  or  otherwise,  are,  on  the  death  of  the  tenant  in  tail  without  issue, 
void  as  against  the  persons  in  remainder  or  reversion ;  so  that  no  acceptance  of  rent  by  them 
will  operate  as  a  confirmation.  Supra,  45  b.  Leases  by  husband  and  wife  of  the  wife's 
estate,  not  made  according  to  the  statute,  are  only  voidable  as  to  the  wife,  and  therefore  her 
acceptance  of  rent,  after  her  husband's  death)  will  amount  to  a  confirmation.  Doe  v.  Welter, 
7  T.  R.  478.  But  in  the  case  of  a  lease  by  the  husband  alone,  of  lands  of  which  he  is 
seised  in  right  of  his  wife,  it  seems  doubtful,  whether  the  lease  is  only  voidable  by  the  wife 
after  her  husband's  death,  or  absolutely  void.  See  4  Bac.  Abr.  p.  18.  tit.  Leases  (C). 
2  Saund.'  180.  n.  9.  All  leases  by  tenants  foi  life  become  absolutely  void  on  their  death. 
Supra,  p.  130.  n.  (a  1).  Et  vid.  Jenkins  v.  Church,  Cowp.  4821  Doe  v.  Butcher,  Dougl. 
50.  Goodright  v.  Humphrys,  cited  Dougl.  52  n.  Moe,  d.  Jordan  v.  Ward,  1  H.  Bl.  97. 
And  where  tenant  for  life  leased  premises  for  twenty-one  years,  and  before  the  expiration 
of  that  term  died,  the  trustees  of  the  remainder-man,  then  an  infant,  continued  to  receive  the 
rent  reserved,  and  he,  on  coming  of  age,  sold  the  premises  by  auction ;  in  the  conditions  of 
sale  the  premises  were  deqjared  to  be  subject  to  the  lease,  and  in  the  conveyance  to  the  pur- 
chaser the  lease  was  referred  to  as  in  the  possession  of  the  lessee ;  and  in  the  covenant 
against  incumbrances  that  lease  was  excepted ;  the  purchaser  mortgaged,  and  in  the  mortgage 
deeds  the  like  notice  was  taken  of  the  lease,  and  the  mortgagees  for  some  time  received  the 
rent  reserved  ;  it  was  held,  that  the  lease  expired  with  the  interest  of  the  tenant  for  life,  and 
that  the  notice  since  taken  of  it  did  not  operate  as  a  new  lease.  Doe,  d.  Potter  v.  Archer, 
1  Bos.  &  P.  531.  And  see  ante,  p.  88.  n.  (128).  The  court  of  chancery  has,  however, 
held,  that  where  the  remainder-man  accepted  rent,  and  suffered  the  tenant  to  make  improve- 
ments, knowing  the  defect  in  the  lease,  he  should  execute  a  new  lease  to  the  tenant.  Stiles 
v.  Cowper,  3  Atk.  692.  Where  a  lease  contains  a  proviso,  that  upon  non-payment  of  the 
rent,  on  a  certain  day,  the  lease  shall  become  absolutely. void  ;  and  the  rent  is  not  paid  on 
the  day,  no  acceptance  of  rent  after  will  operate  as  a  confirmation  of  the  lease.  Ante,  215  a. 
p.  88.  3  Co.  65  a.  Finch  v.  Throckmorton,  Cro.  Eliz.  221.  Pophr.  25.  53.  But  where 
the  proviso  is,  that  upon  non-payment  of  the  rent,  &c.  the  lessor  shall  re-enter,  and  the 
lessor  accepts  rent  after  fcreach  of  the  condition  with  notice  thereof,  it  will  operate  as  a 
waver  of  the  forfeiture,  and  a  confirmation  of  the  lease,  Goodright  v.  Davids,  Cowp.  803. 
Ante,  p.  88.  n.  (128);  though  it  is  otherwise  if  the  lessor  was  ignorant  of  such  breach. 
Pennant's  case,  3  Co.  64.  Et  vid.  Roe  v.  Harrison,  2  T.  R.  425.  As  to  the  distinctions 
between  freehold  leases  and  leases  for  years  determinable  on  lives,  see  2  Prest.  Conv.  162. 

Before  the  close  of  this  chapter  some  observations  seem  necessary  with  respect  to  leases 
by  virtue  of  powers  for  that  purpose.  As  leases  made  by  tenants  for  life  determine  on  the 
death  of  the  lessor,  powers  are  usually  inserted  in  settlements,  enabling  the  tenants  for  life 
to  grant  leases  which  shall  be  good  against  the  persons  in  the  remainder  or  reversion. 
Powers  of  this  kind  are  productive  of  great  advantage,  not  only  to  the  tenants  for  life,  and 
the  persons  in  remainder  and  reversion,  but  also  to  the  public.  For  the  encouragement  of 
farmers  to  occupy  stock,  and  improve  the  land,  it  is  necessary  they  should  have  some  per- 


Digitized  by  LjOOQIC 


348  OF  LEASES.  BOOK  II, 

manent  interest  Unless  the  owner  of  the  estate  for  life  was  enabled  to  make  a  permanent 
lease,  he  could  not  enjoy,  to  the  best  advantage,  during  his  own  time ;  and  they  who  come 
after  must  suffer,  by  the  land  being  untenanted,  out  of  repair,  and  in  a  bad  condition.  The 
plan  of  this  power  is  for  the  mutual  advantage  of  possessor  and  successor.  The  execution 
thereof  is  checked  with  many  conditions,  to  guara  the  successor,  that  the  annual  revenue 
shall  not  be  diminished,  nor  those  in  succession  or  remainder  at  all  prejudiced  in  point  of 
remedy,  or  other  circumstances  of  full  and  ample  enjoyment.  1  Burr.  120,  121.  Sudg. 
Pow.  563,  564.  Formerly  a  distinction  used  to  be  taken  between  a  power  to  a  stranger 
having  a  particular  estate,  and  a  power  reserved  by  the  owner  of  the  fee,  which  latter  it  has 
been  said  is  to  receive  a  more  liberal  construction  than  the  other.  But  Mr.  Sugden  ob- 
serves, that  this  doctrine,  which  has  so  direct  a  tendency  to  introduce  different  decisions  on 
the  same  words,  seems  to  be  completely  exploded  at  the  present  day,  although  an  opinion 
has  prevailed  that  a  power  of  leasing  is  to  receive  a  more  strict  construction  than  any  other 
power  (see  Fitz.  219.  3  Vin.  Abr.  431.),  and  that  equity  cannot  relieve  against  a  defect 
in  the  execution  of  it.  However,  it  appears  that  this  relief  is  administered  in  proper  cases 
(Sudg.  Pow.  S64.),  and  the  books  abound  with  authorities  in  favour  of  the  liberal  construc- 
tion of  this  power.    Idem,  564. 

We  will  now  consider  the  restrictions,  which  are  usually  annexed  to  leasing  powers. 
1st.  With  respect  to  the  instrument  by  which  the  power  is  executed.  It  is  generally  re- 
quired to  be  by  a  deed  indented,  sealed  and  delivered  in  the  presence  of  two  or  more  wit- 
nesses; and  also  that  the  tenant  should  execute  a  counterpart  of  the  lease.  1  Burr.  125. 
Livery  of  seisin  is  not  necessary  on  a  freehold  lease  made  under  a  power;  because  the  lease 
takes  effect  from  the  deed  by  which  the  power  is  created ;  and  the  legal  estate  is  transferred 
by  the  operation  of  the  statute  of  Uses.    1  Ventr.  291.    2  Lev.  149.    2  Prest.  Gonv.  147. 

2d.  As  to  the  lands  to  be  demised. — Mr.  Sugden  observes,  that  it  is  seldom  that  any 

3uestton  on  this  head  arises  at  the  present  day,  except  upon  wills  unskilfully  penned :  for 
tie  power  usually  introduced  in  modern  settlements,  is  to  lease  all  the  hereditaments  com- 
prised in  the  deed  at  the  best  rent,  and  if  the  mansion-house,  park,  or  any  other  part,  is  not 
intended  to  be  leased,  it  is  expressly  excepted  in  the  poweer.  Sudg.  Pow.  567.  Where  a 
power  extends  to  lands  usually  letten,  lands  which  have  been  twice  or  thrice  letten,  are 
within  the  power,  2  Rol.  Abr.  261.  pi.,  11,  12.  Vaugh.  33. ;  but  lands  which  has  only  been 
once  letten,  is  not,  it  is  said,  within  the  proviso,  for  ususJU  ex  iterotis  actions.  2  Rol.  Abr. 
262.  pi.  13.  Lands  not  demised  for  the  space  of  twenty-one  years  previous  to  the  making 
of  a  lease,  under  a  power,  are  not  considered  as  lands  usually  let  Tristram  v.  Lady  Bat 
Hngktss,  Vaugh.  31.  And  see  the  case  of  Foot  v.  Marriott,  3  Vin.  Abr.  429.  pi.  9.  in  which 
it  was  decided,  that  land  not  demised  within  twenty  years,  was  not  subject  to  the  power. 
It  has  not,  however,  been  expressly  determined  within  what  period  the  land  must  have 
been  demised.  But  Mr.  Sugden  observes,  that  the  courts  might  probably  incline  to  fix 
twenty  years  as  the  limit,  by  analogy  to  the  enabling  statute  of  32  H.  8.  c.  28.  which  in  a 
similar  case  considered  that  as  a  reasonable  period.  Sudg.  Pow.  569.  The  leuings  to 
which  this  statute  refers,  We  have  seen,  must  be  by  some  persons  seised  of  an  estate  of 
inheritance,  and  not  by  tenant  by  the  curtesy,  dower,  &c.  Supra,  44  b.  p.  420.  Dy.  271  b. 
pi.  28.  But  the  same  doctrine  is  not  applied  to  powers  in  private  settlements,  though  a 
contrary  opinion  was  formerly  entertained.  Ibid.  With  respect  to  the  words  usually  de- 
mised, it  has  been  determined  that  they  embrace  every  species  of  demise; — at  will,  from 
year  to  year,  or  for  years  or  lives,  and  whether  granted  by  parol,  or  by  deed,  by  copy  of 
court-roll,  covenant  to  stand  seised,  or  any  other  instrument.  Supra,  44  b.  p.  420.  Bough 
v.  Haynes,  Cro.  Jac.  76.  S.  C.  6  Co.  37.  nom.  Dean  and  Chapter  of  Worcester's  case. 
S.  C.  Mo.  759.  nom.  Banks  v.  Brown.  Right  v.  Thomas,  3  Burr.  1441.  1  Bl.  Rep.  446. 
Sudg.  Pow.  570.  It  is  to  be  observed,  that  it  is  a  principle,  that  a  qualification,  which  goes 
in  destruction  of  a  power,  will  be  dispensed  with.  And,  therefore,  it  has  been  determined, 
that  where  a  power  of  leasing  is  given  generally,  provided  the  ancient  rents  be  reserved, 
lands,  which  were  not  before  in  lease,  may  be  demised.  See  CumberforoVs  case,  2  Rol.  Abr. 
262.  Walker  v.  Wakeman,  1  Ventr.  294.  2  Lev.  150.  3  Keb.  597.  Winter  v.  Loteday, 
1  Ld.  Raym.  267.  Com.  37.  12  Mod.  147.  Goodtitle  v.  Funacan,  Dougl.  565.  But  a 
power  may  be  taken  to  be  special,  and  not  allowed  to  extend  to  all  the  property  comprised 
in  the  deed  wherein  the  power  is  given,  if  such  appears  to  have  been  the  intention  of  the 
parties.  Mountjoy's  case,  5  Co.  3d.  And  see  the  case  of  Bagot  v.  Oughton,  8  Mod.  249. 
Fort  332.  where  the  power  was  to  lease  "  all  or  any  part  of  the  premises,  at  such  yearly 
rents  or  more  as  the  same  are  now  let  at ;"  and  it  was  held,  that  the  mansion-house  and  the 
demesne  lands  which  were  never  leased  before,  could  not  be  demised  under  this  power. 
8  Mod.  249.  Fort.  332.  E-t  vid.  Lord  Mansfield's  observations  on  this  case  in  Dougl. 
573,  574.    So  in  Pomeroy  v.  Partington,^  T.  R.  665.  where  a  man,  by  his  will,  devised  his 
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estate  in  strict  settlement,  and  gave  a  power  to  lease  all,  or  any  of  the  said  manors,  mes- 
suages, lands,  tenements,  and  hereditaments,  for  lives  or  years,  so  as  the  usual  rents  were 
reserved ;  the  tenant  for  life  made  a  lease  of  tithes,  which  had  never  been  let  before,  but 
had  always  been  occupied  by  the  possessor  of  the  estate :  it  was  determined  that  this  lease 
was  void,  because  it  was  not  the  intention  of  the  parties  that  the  power  of  leasing  should 
extend  to  the  tithes,  they  never  having  seen  leased  before.  Et  vid.  ace.  Doe  v.  Halcombe, 
7  T.  R.  713.  Foot  v.  Marriott,  3  Vin.  Abr.  429.  pi.  9.  And  see  the  late  case  of  Doe,  d. 
Bart  kit  v.  Rendk,  3  Maul.  &  S.  90.  in  which  the  court  observed,  that  where  it  can  be  col- 
lected from  the  nature  of  the  property  never  before  demised,  or  from  the  character  of  the 
parties  to  whom  the  power  is  given,  as  in  the  case  before  the  court  of  trustees,  who  were 
not  intended  to  have  any  beneficial  interest  for  themselves,  or  from  any  other  circumstances, 
that  the  power  was  not  intended  to  go  beyond  what  had  before  been  demised,  it  will  be  con- 
fined to  that  property.  3  Maul.  &  S.  105—107.  There  are  cases,  however,  in  which  parts  of 
the  estate  never  leased  have,  in  favour  of  the  supposed  intension,  been  considered  to  be 
within  powers,  requiring  the  ancient  or  usual,  or  present  rents  to  be  reserved.  See  Cumber' 
ford's  ease  ;  Walker  v.  Wakeman  ;  Winter  v.  Loveden ,-  and  Goodtitle  v.  Funacan,  cited  supra. 
But  in  all  these  cases  the  intention  of  the  parties  is  to  govern ;  and  that  intention,  to  be 
fairly  collected  from  the  whole  instrument,  is  the  only  guide  to  the  true  construction  of  the 
power.    See  Sudg.  Pow.  576.    Doe,  d.  Bartlett  v.  Rendle,  supra. 

3.  As  to  the  time  when  the  lease  is  to  commence,  whether  in  possession  or  reversion  :— 
A  lease  may  be  considered  as  reversionary  in*two  senses :  In  the  largest  sense,  that  is  said 
to  be  a  lease  in  reversion  which  is  to  commence  on  a  future  day.  In  a  more  confined  sense 
of  the  term,  it  signifies  a  lease  to  begin  from  the  determination  of  a  lease  in  being ;  and  the 
usual  construction  of  the  term  "  lease  in  reversion"  in  powers,  is  a  lease  to  commence  after 
the  end  of  a  present  interest  in  being,  and  not  a  lease  to  commence  after  a  future  day, 
1  Comb.  38.  Per  Holt.  Cart.  14.  25.  2  East.  383.  In  all  well  drawn  powers  of  leasing1, 
where  it  is  intended  that  a  lease  in  reversion  may  be  granted,  it  is  expressly  declared  so ; 
and  if  a  reversionary  lease  is  not  to  be  granted,  it  is  expressly  declared  that  the  lease  shall 
be  made  to  take  effect  in  possession,  and  not  in  reversion,  or  by  way  of  future  interest. 
But  where  the  estate  is  in  hand,  a  general  power  to  lease  for  a  certain  number  of  years, 
without  expressing  the  time  when  such  leases  are  to  commence,  authorizes  leases  in  pos- 
session onlv,  and  not  in  reversion  or  infuturo.  Countess  of  Sussex  v.  Wroth,  Cro,  Eliz.  5. 
S.  C.  cited  6  Co.  33  a.  nom.    Leaper  v.  Wroth,    Shecomb  v.  Hawkin,  Cro.  Car.  118. 

1  Brownl.  1481.  Yelv.  222.  nom.  Slocomb  v.  Hawkins.  And  even  where  the  estate  is 
in  lease,  if  the  power  is  expressly  to  lease  in  possession,  a  lease  in  reversion  cannot  be 
granted.     Opy  v.  'flurmasius,  1  Lev.  267.    Raym.  132.     1  Keb.  778.  910.     1  Sid.  260. 

2  Ld.  Raym.  792.  And  it  seems  doubtful  whether  a  lease  in  reversion  would  be  supported 
under  a  general  power,  although  the  estate  was  in  lease  at  the  time  of  the  settlement, 
unless  there  were  some  direct  evidence  of  the  intention  of  the  parties,  as  in  the  case  of 
Coventry  v.  Coventry,  I  Comb.  312.  Where  a  power  expressly  enables  a  person  to  make 
leases,  as  well  in  possession  as  in  reversion,  a  lease  in  reversion  will  then  be  good. 
Whitlocke*s  ease,  8  Co.  67.  And  under  a  power  to  lease  not  exceeding  a  given  number  of 
years  from  the  time  of  making,  a  lease  in  reversion  may  be  granted.  See  Harcourt  v.  Pole, 
1  And.  273.  2  Ld.  Raym.  1000.  Sugd.  Pow.  584.  But  although  a  power  enable  a  man 
to  make  leases  in  reversion,  as  well  as  in  possession,  yet  he  cannot  make  a  lease  in  pos- 
session, and  another  lease  in  reversion  of  the  same  land ;  but  his  power  to  make  leases  in 
reversion,  shall  be  confined  to  such  land  as  was  not  then  in  possession.  Winter  v.  Loveday, 
1  Com.  36.  Per  Holt.  And  the  very  same  expression,  **  lease  in  reversion,"  may  have 
a  different  signification  in  the  same  conveyance :  being  applied  to  a  lease  for  life,  it  shall 
be  intended  of  a  concurrent  lease,  or  a  lease  of  the  reversion,  viz.  a  lease  of  that  land, 
which  is  at  the  same  time  under  a  demise,  and  then  it  is  not  to  commence  after  the  end  of 
the  demise,  but  has  a  present  commencement,  and  is  concurrent  with  the  prior  demise,  and 
this  construction  is  imperiously  called  for,  as  a  lease  for  life  cannot  be  made  to  commence 
at  a  future  dav  (  WhittocW*  case,  8  Co.  69  b.J :  but  being  applied  to  a  lease  for  years,  it 
shall  be  intended  of  a  lease  which  shall  take  its  effect  after  the  expiration  or  determination 
of  a  lease  in  being.  1  Comb.  39  b.  Per  Holt.  With  respect  to  concurrent  leases,  it  is 
observable,  that  a  chattel  lease  may  be  granted  pending  a  prior  subsisting  one,  provided  it 
be  within  the  limits  of  the  power,  and  provided  it  give  no  beneficial  interest  during  tbe 
continuance  of  the  subsisting  lease ;  but  so  long  as  there  is  a  freehold  lease  in  esse,  a  second 
freehold  lease  cannot  be  granted.  The  right  of  granting  a  second  chattel  lease  was  settled 
in  Read  v.  Nash,  1  Leon.  148.  and  is  recognized  as  law  in  Goodtitle  v.  Funacan,  Dougl. 
3d  ed.  572 ;  but  a  second  freehold  lease  cannot  be  granted,  because  it  must  be  to  take  effect 
in  futuro,  and  a  freehold  cannot  be  conveyed  unless  it  is  to  take  effect  in  prmstnU. 
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2  Wils.  166.    If  a  lease  therefore  be  granted  for  lives,  no  farther  lease  could  be  muted 
till  that  lease  were  determined ;  not  a  chattel  lease,  because  the  power  does  not  admit  of 
the  same  premises  being  under  a  chattel  and  a  freehold  lease  at  the  same  time ;  nor  a  free* 
hold  lease,  because  that  would  be  to  commence  in  futuro ;  whereas,  if  there  were  a  chattel 
lease  for  ninety-nine  years,  determinable  upon  three  lives,  and  one  of  those  lives  were  to 
drop,  a  second  chattel  lease  for  a  new  life,  in  addition  to  the  other  two,  might  be  granted 
dunng  the  continuance  of  the  first.    Whenever  a  life  therefore  dropped,  there  would  be 
this  essential  difference  between  a  freehold  and  a  chattel  lease,  that,  upon  the  former,  do 
new  life  could  be  added,  unless  the  termor  would  surrender  the  first  lease ;  whereas,  open 
the  latter,  a  new  life  might  be  added  without  any  such  surrender.    In  the  one  case,  there- 
fore, an  important  advantage  would  accrue  to  the  reversioner  or  remainder-man,  if  the 
tenant  for  life  and  the  person  entitled  to  the  first  lease  could  not  agree  upon  a  surrender;  in 
the. latter,  such  advantage  would  be  wholly  lost.    Boe,  d.  Brunt  v.  Pruteaux,  10  East.  184, 
185.    Sed  vide  Sugd.  row.  600.    It  was  formerly  held,  that  a  lease  made  to  commence, 
from  the  day  of  the  date  thereof,  was  a  lease  in  reversion ;  but  this  doctrine  has  been 
altered  by  the  determination  in  the  case  of  Pugh  v.  Buke  of  Leeds,  in  which  it  was  held, 
that  "from"  might  mean  either  inclusive  or  exclusive;  and  that  the  parties  necessarily 
understood  and  used  it  in  that  sense,  which  made  their  deed  effectual ;  and,  therefore,  that 
a  lease  "  to  hold  from  the  day  of  the  date,"  was  a  valid  lease  under  a  power  to  lease  in 
possession  only.     Cowp.  714.     Et  vid.  Bex  v.  Inhabitants  of  Gamlingay,  3  T.  R.  513. 
Ex  parte  Fallon,  5  T.  R.  283.    Bowling  v.  FoxalL,  1  Ball.  &  B.  193.     Where  a  lease, 
which  is  dated  back,  and  on  the  face  of  it  appears  to  commence  in  futuro,  was  not  in  truth 
executed  till  at  or  after  the  time  when  it  was  expressed  to  commence,  in  such  case,  the 
lease  is  a  valid  execution  of  the  power,  and  may  be  supported  as  a  lease  in  possession :  for 
a  deed  takes  effect  from  its  execution,  and  not  from  the  date  of  it,  and,  therefore,  if  the 
time  of  the  execution  can  be  proved,  the  lease  cannot  be  defeated,  Campbell  v.  Leoth^ 
Arabl.  740.    Boe  v.  Bay,  10  East.  427.    Hall  v.  Cazenove,  4  East.  477;  and  extrinsic 
evidence  is  admissible  to  show  when  the  lease  was  actually  executed.    Boe  v.  Bob** 
15  East.  32.    Sugd.  Pow.  589.    In  regard  to  leases  in  reversion,  it  has  been  decided,  that 
where  the  lease  is  to  take  effect  in  possession,  it  will  be  good,  although  the  estate  is  in  the 
possession  of  tenants  from  year  to  year,  or  at  will,  provided  they,  at  the  time  the  lease  is 
granted,  receive  directions  to  pay  their  rent  to  the  lessee.     Goodtitle  v.  Funacany  Dougl. 
565.    And  it  seems,  that  an  actual  lease  under  the  power,  if  in  fact  given  up  at  the  time  of 
the  execution  of  the  new  lease,  might  be  presumed  to  be  surrendered  in  support  of  the  new 
lease,  and  at  least  in  a  bona  fide  case  where  the  lessee  is  in  nature  of  a  purchaser,  ea°ity 
would  relieve  against  the  want  of  a  surrender.     Campbell  v.  Leach,  supra.     And  it  the 
new  lease  be  made  to  the  person  in  possession  under  the  old  lease,  it  will,  without  any 
actual  surrender,  operate  as  a  surrender  in  law  of  the  old  lease,  and  so  no  objection  on  this 
head  will  lie  to  the  new  lease.    But  where  the  second  lease  does  not  pass  all  the  interest 
which  it  purports  to  grant,  as  if  it  be  void  because  the  best  rent  was  not  reserved,  there  it 
will  not  operate  as  a  surrender  of  the  prior  term ;  nor  is  it  material  that  the  first  lease  is 
cancelled,  for  cancellation  at  this  day  will  not  amount  to  a  surrender  in  law  of  a  lease. 
Boe  v.  Archbishop  of  Canterbury,  6  East.  86.    Sugd.  Pow.  589—591. 

4th.  As  to  the  duration  of  the  lease : — The  usual  practice  is  to  restrain  tenants  for  life 
from  making  leases  for  a  longer  term  than  twenty-one  years,  except  in  those  countries 
where  lands  are  usually  let  for  lives,  and  there  the  tenant  for  life  is  allowed  to  grant  leases 
for  one,  two,  or  three  lives.  In  WhitlocWs  ease  it  was  laid  down  and  agreed  to  by  the 
whole  court,  that  under  a  power  to  make  an  estate  for  three  lives,  the  donee  cannot  make 
a  lease  for  ninety-nine  years  determinable  upon  three  lives.  But  a  distinction  was  taken 
between  a  power  particularizing  the  species  of  lease  to  be  granted,  and  a  general  power 
not  specifying  the  kind  of  lease,  but  adding  a  restriction  to  limit  the  extent  of  the  least,  as 
a  power  generally  to  make  leases,  with  a  proviso  that  they  should  not  exceed  three  lives 
or  twenty-one  years ;  under  which  it  was  determined,  that  the  donee  might  make  a  lease 
for  ninety-nine  years,  determinable  on  three  lives,  because  the  power  was  absolute,  and 
indefinite ;  and  the  proviso  of  correction  is  added,  that  the  lease  shall  not  exceed  three  lives 
or  twenty-one  years ;  which  clause  is  negative,  and  Qualifies  the  generality  of  the  first 
proviso ;  and  a  lease  for  ninety-nine  years,  determinable  on  three  lives,  does  not  exceed 
three  lives,  although  in  truth  it  is  not  a  lease  for  lives.  8  Co.  69  b.  Rattle  v.  Popham, 
Stra.  992.  Cunn.  102.  Et  vid.  2  Ves.  644.  Churchman  v.  Harvey,  Ambl.  335.  ite  V. 
Prideaux,  10  East.  158.  A  power  to  grant  leases  for  two  or  more  lives,  implies  an  autho- 
rity to  grant  them  during  the  life  of  the  survivor.  Alsop  v.  Pine,  3  Keb.  44.  Et  vid. 
Boe  v.  Hardwieke,  10  East.  549.  And  under  a  power  to  make  leases  for  three  lives,  a 
lease  to  one  for  three  lives,  or  to  three  persons  for  their  three  lives,  will  be  equally  good. 
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See  Bough  v.  Haynes,  Cro.  Jac.  76.  Sudg.  Pow.  602.  But  the  lease  most  be  made  for 
lives  in  esse,  Raym.  263.;  and  the  lives  must  be  concurrent,  although  the  power  is  to 
demise  "  for  one,  two,  or  three  lives,"  which  seems  to  import  succession.  Doe  v.  Hal- 
oombe,  7  T.  R.  713.  A  power  to  make  leases,  provided  they  do  not  exceed ,  thirty-one 
years,  or  three  lives,  will  warrant  a  lease  for  three  lives  or  thirty-one  years,  whichever  shall 
last  longest.  Commons  v.  Marshall,  7  Bro.  P.  C.  111.  Before  closing  this  head,  it  may 
be  observed,  that  where  a  power  authorizes  leases  for  any  given  term,  as  for  any  term  of 
years  not  exceeding  twenty-one  years,  a  lease  may  be  made  for  a  term  certain,  with  a  pro- 
viso determining  it  on  a  given  event,  at  the  option  of  the  lessor,  Earl  of  Cardigan  v.  Mem- 
ta^ue,  supra ;  but  it  would  be  otherwise  if  the  power,  as  is  sometimes  the  case,  requires  the 
lease  to  be  for  a  term  absolute.  Sudg.  Pow.  593.  So  if  the  power  be  to  lease  for  any 
given  term,  as  for  twenty-one  years,  without  saying  for  any  term  not  exceeding  the  number 
of  years,  yet  a  lease  may  be  made  for  a  less  term.  Isherwood  v.  Oldhnow,  3  Maul.  & 
S.  382. 

5th.  As  to  the  rent : — Where  a  settled  estate  has  been  usually  let  on  lives,  which  is 
generally  the  case  in  Ireland,  the  common  power  of  leasing  is  upon  fines,  which,  as  the  lives 
or  lease  drop,  are  considered  among  the  annual  profits.  1  Burr.  121.  But  this  practice 
prevails  only  in  a  few  counties  in  England,  and  the  power  of  leasing  commonly  introduced 
into  settlements  of  estates  in  this  country,  requires  the  best  rent  to  be  reserved,  and  express- 
ly prohibits  the  taking  of  a  fine.  Whether  the  best  rent  is  reserved,  is  a  question  to  be 
decided  by  a  jury.  Sugd.  Pow.  603.  Et  vid.  Roe  v.  Archbishop  of  York,  6  East.  86.  Doe 
v.  Lloyd,  3  Esp.  Rep.  78.  If  the  best  rent  is  reserved,  the  tenant  agreeing  to  lay  out  mo- 
ney in  improvements  is  not  material.  See  Shannon  v.  Bradstreet,  1  Rep.  T.  Redesdale,  52. 
Campbell  v.  Leach,  supra.  Doe  v.  Bettison,  12  East  305.  But,  it  seems,  that  although  the 
rent  reserved  be  the  full  value  of  the  land,  yet  if  satisfactory  evidence  could  be  produced 
to  a  jury,  that  a  tenant  was  willing  to  give  an  additional  rent  in  lieu  of  the  money  agreed 
to  be  laid  out  in  improvements,  the  lease  could  not  be  supported.  Wright  v.  Smith,  5  Esp. 
203.  It  is  not,  however,  sufficient  to, impeach  a  bona  fide  lease  without  a  fine,  at  a  rent 
which  the  jury  find  a  fair  rent,  that  the  tenant  for  life  had  offers  of  higher  rents  from  other 
persons  whose  responsibility  could  not  be  disproved :  for  in  the  exercise  of  such  a  power 
where  fairly  intended,  and  no- fine  or  other  collateral  consideration  is  taken  by  the  tenant  for 
life  leasing  under  the  power,  or  injurious  partiality  manifestly  shown  by  him,  in  favour  of 
the  particular  lessee,  there  ought  to  be  something  extravagantly  wrong  in  the  bargain  to  set 
it  aside  on  this  ground  ;  for  in  the  choice  of  a  tenant  there  are  many  things  to  be  regarded 
besides  the  mere  amount  of  the  rent  offered.  Doe,  d.  Lawton  v.  RjadclTffe>  10  East  278. 
Where  from  the  quantity  and  nature  of  the  property  demised  it  cannot  be  ascertained 
whether  the  best  rent  is  reserved,  the  lease  will  be  void.  Sugd.  Pow.  605.  Earl  of  Car- 
digan y.  Montague,  Ibid.  App.  No.  9.  (2).  Formerly  powers  of  leasing  required  the  an- 
cient or  usual  rent  to  be  reserved,  but  at  the  present  day,  we  have  seen,  this  practice  is 
exploded.  Where,  however,  such  a  term  is  introduced,  the  better  opinion  is,  that  as  a 
general  rule,  the  rent  reserved  at  the  time  of  the  creation  of  the  power,  where  a  lease  was 
then  in  being,  or  last  before  it,  where  no  lease  was  then  in  being,  is  the  rent  to  which  the 
power  must  be  taken  to  refer.  Sugd.  Pow.  607.  But  it  is  no  objection  that  more  than  the 
ancient  rent  is  reserved  (3  Ch.  Ca.  78.  Et  vid.  Doe,  d.  Nexvnham  v.  Creed,  4  Maul.  &  S. 
371.),  nor  that  heriots  or  other  casual  and  accidental  services,  which  have  been  usually 
rendered,  are  not  reserved  by  the  lease  under  the  power.  Baugh  v.  Haynes,  Cro.  Jac.  76. 
Mo.  759.  Supra,  44  b.  p.  420.  Coventry  v.  Coventry,  1  Comb.  312.  But  if  the  taxes  were 
formerly  paid  by  the  tenant,  a  reservation  of  the  ancient  rent,  without  a  covenant  by  the 
lessee  to  pay  the  taxes,  will  not  be  good.  Earl  of  Cardigan  v.  Montague,  Sugd.  App.  No- 
9.  (8).  uoodtitlev.  Funacan,  Dougl.  565.  But  where  a  power,  requiring  the  best  rent, 
also  required  that  no  power  should  be  given  to  any  lessee  to  commit  waste,  and  that  the 
lease  should  contain  usual  covenants,  it  was  held  that  a  lease  was  good,  though  the  lessor 
covenanted  to  do  part  of  the  repairs,  and  in  case  of  neglect  the  tenant  was  authorized  to  do 
them,  and  deduct  the  expense  out  of  the  rent;  and  though  the  lessor  covenanted,  in  con- 
sideration of  a  large  sum  to  be  laid  out  by  the  lessee  in  the  repair  of  the  premises  in  the 
first  instance,  to  renew  during  his  (the  lessor's)  life,  at  the  request  of  the  lessee,  his  execu- 
tors, &c.  on  the  same  terms;  because  this  covenant  only  bound  the  lessor  himself,  and  if 
the  best  rent  were  not  reserved  upon  such  renewal,  the  lease  would  be  void  against  the  re- 
mainder-man. Doe,  d.  Bromley  v.  Bettison,  12  East.  305.  Where  a  power  was  given  by 
will  to  a  tenant  for  life  to  make  leases  of  lands  for  not  exceeding  sixty-one  years,  at  the 
usual  or  other  the  most  rents;  it  was  held,  that  he  might  well  lease  the  lands  upon  a  fine, 
and  at  a  reserved  rent,  which  rent  exceeded  the  rent  reserved  upon  a  former  lease  in  being 
at  the  date  of  the  will,  and  at  the  testator's  death,  and  upon  which  lease  the  then  lessor 
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had  also  taken  a  fine.    Doe,  d.  Neumham  v.  Creed,  4  Maul.  &  S.  371.    It  may  be  further 
observed,  that  the  word  "  rent"  in  powers  of  leasing  is  construed  to  mean  produce  as  well 
as  money.     Campbell  v.  Leach,  Arabl.  740.    BassetVs  case,  cited  ibid.  748.    With  respect  to 
the  form  of  the  reservation,  it  is  observable,  that  where  the  ancient  or  usual  rent  is  required, 
the  rent  must  be  reserved  as  formerly  ;  as  where  gold  has  been  usually  reserved,  sil?er 
cannot  be  made  payable  in  lieu  of  it ;  or  if  it  were  commonly  paid  at  fouj  days,  a  reserva- 
tion at  one,  two,  or  three  days,  would  be  void,  unless  the  power  require  the  yearly  accus- 
tomed rent  to  be  reserved ;  in  which  case,  the  whole  rent  may  be  maae  payable  at  onetime, 
or  at  several  periods,  6  Co.  38  a.  Campbell  v.  Leach,  supra.    Earl  of  Cardigan  v.  Mmtagut, 
Sugd.  Pow.  App.  No.  9. ;  but  a  difference  of  words  is  not  material ;  therefore  a  reservation 
of  eight  bushels  of  grain,  in  lieu  of  a  quarter,  is  good,  because  it  is  all  one  in  quality, 
•value,  and  nature.    Mountjoy's  case,  6  Co.  3  b.  3  Ch.  Rep.  75.     1  Burr.  121.    It  has  been 
considered,  that  two  several  farms  not  usually  let  together  could  not  be  joined  in  one  demise, 
with  a  reservation  of  one  and  the  same  rent,  nor  a  parcel  of  a  farm  rendering  rent  prorata. 
5  Co.  5  b.  3  Ch.  Rep.  75.     Smith  v.  Trinder,  Cro.  Car.  22.     But  however  that  may  be,  it 
is  clear,  that  the  mere  circumstance  of  the  rent  being  reserved  out  of  the  land,  and  recent 
improvements  on  it  by  building,  will  not  vitiate  the  lease,  although,  as  it  has  been  argued, 
part  of  the  rent  issues  out  of  the  buildings.    Meed  v.  Nashe,  1  Leon.  147.     Sugd.  row. 
610, 611.    The  rent  to  be  paid  should,  in  strictness,  be  specified  in  the  lease ;  but  although 
the  reservation  be  made  in  the  very  words  of  the  power,  without  stating  the  sum  in  par- 
ticular, it  will  be  sufficient  if  it  have  reference  to  some  standard  by  which  the  rent  can  be 
ascertained  with  certainty,  Lewson  v.  Pigot,  3  Ch.  Rep.  61.  et  vid.  Audley  v.  Audley,  2  Ch. 
Rep.  82.     Shannon  v.  Bradstreet,  1  Rep.  T.  Redesdale,  52. :  but  if  the  reservation  be  vague 
and  indefinite,  and  not  easily  reducible  to  a  certainty,  the  lease  will  be  void.     Sugd.  Pow. 
611,  612.    Therefore  a  reservation  in  the  words  of  the  power,  as  the  beat  improved  rent,  or, 
the  ancient  and  accustomable  rents,  will  be  invalid.    See  Arby  r,  Mohun,,2  Vern.  531.  M2. 
Prec.  Ch.  257.  2  Freem.  291.     3  Ch.  Rep.  56.    Ker  v.  Duke  of  Boxberghe,  2  Dow.  189. 
Where  the  rent  is  required  to  be  reserved  at  particular  days,  it  must  be  reserved  according- 
ly ;  but  where  merely  the  best  yearly  rent  is  required  to  be  reserved,  it  may  be  made  paya- 
ble quarterly,  or  half  yearly.     Campbell  v.  Leach,  Ambl.  740.     6  Co.  38  a.  Earl  of  Cardigan 
v.  Montague,  supra.    It  seems  clear  that  the  rent  cannot  be  reserved  after  the  day  appointed 
(LudJotv  v.  BecKwith,  Al.  90.),  nor,  as  it  should  seem,  before  the  day,  as  that  would  have 
a  tendency  to  benefit  the  tenant  for  life,  at  the  expense  of  the  remainder-man.     Sugd.  Pow. 
615.     With  respect  to  rent  reserved  for  lands  within  the  power,  and  for  lands  not  within 
the.  power,  Mr.  Sugden  observes,  that  the  cases  seem  to  establish  this  principle  :  where  an 
entire  gross  sum  is  reserved  generally,  and  part  of  the  lands  are  not  comprised  in  the  power, 
or  being  comprised  in  the  power,  are  not  duly  demised,  the  power  is  badly  executed,  although 
the  rent  upon  an  apportionment  would  be  sufficient  for  both  estates.    See  How  ▼.  Whi^tm^ 
1  Ventr.  339.  2  Jo.  1 10.  2  Show.  67.    Earl  of  Cardigan  v.  Montague,  supra.     But  where  a 
rent  is  reserved  according  to  the  quantity,  or  produce,  as  the  tenth  of  the  produce  of  every 
mine,  or  40s.  an  acre,  or  the  like,  there,  although  the  demise  is  ioint  in  terms,  and  part  is  not 
well  demised,  or  not  comprised  in  the  power,  yet  it  shall  hold  good  as  to  the  lands  com- 
prised in  the  power,  and  duly  demised.     See  Campbell  v.  Leach,  3  Ch.  Rep.  68,  69.    Sug. 
Pow.  619,  620.    Where  there  is  a  distinct  reservation  of  a  particular  sum  in  respect  of  the 
lands  comprised  in  the  power,  that  constitutes  a  several  demise,  and  no  objection  can  be 
raised  to  the  execution  or  the  power.     Ibid.  621.    Knight's  case,  5  Co.  54  b.     And  see  the 
late  case  of  Doe,  d.  Bartlett  v.  Bendle,  where  under  a  devise  of  lands  to  trustees  and  their 
heirs,  in  trust  to  the  use  of  W.  B.  B.  and  his  first  and  other  sons  in  strict  settlement,  re- 
mainder to  I.  B.  and  his  first  and  other  sons  in  strict  settlement,  with  power  to  the  trustees 
from  time  to  time  during  the  minorities,  of  the  persons  to  whom  the  premises  should  descend, 
and  to  any  tenant  for  life,  to  grant  any  lease  of  all  or*  any  part  of  the  lands  so  Hmited,  so  at 
there  be  reserved  t/te  ancient  and  accustomed  yearly  rent,  &c.  .•  it  was  held,  that  a  lease  by  W. 
B.  B.  of  part  of  the  lands  devised,  in  several  parcels,  in  one  of  which  parcels  were  in- 
cluded, together  with  lands  anciently  demised,  two  closes  never  before  demised,  at  one 
entire  rent,  viz.  the  ancient  rent,  for  that  part  which  had  been  anciently  demised,  was  void* 
for  the  whole  of  the  lands  included  in  that  parcel,  as.  well  the  lands  never  before  let  as 
those  anciently  let :  but  it  seems  to  be  good  as  to  the  other  parcels,  which  contained  only 
lands  anciently  demised,  and  on  each  of  which  there  was  a  several  reservation  of  the  an- 
cient rent.  3  Maul.  &  S.  99.    It  is  also  observable,  that  where  lands  of  which  the  lessoi 
was  seized  in  fee,  and  also  lands  over  which  he  had  a  power  of  leasing,  are  comprised  in 
one  lease  at  an  entire  rent,  though  the  lease,  after  the  death  of  the  lessor,  will  be  void  as  to 
the  lands  subject  to  the  power,  yet  it  will  remain  good  as  to  the  lands  in  fee ;  for  the  rent 
may  be  apportioned.    See  Doe,  d.  Vaughan  v.  Meyler,  2  Maul.  &  S.  276.    With  respect  to 
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the  persons  to  whom  the  rent  should  be  reserved,  it  is  usual,  in  powers  of  leasing,  to  ex- 
press that  the  rent  reserved  shall  be  incident  to,  and  go  along  with  the  reversion  and  in- 
heritance of  the  estate  demisted,  and  in  well-drawn  leases  under  powers,  the  rent  is  accor- 
dingly reserved  to  the  tenant  for, life,  and  after  his  decease  to  the  person  or  persons  who 
shall,  for  the  time  being,  be  entitled  to  the  reversion  end  inheritance  of  the  premises  under 
the  instrument  creating  the  power.  Sugd.  Pow.  621.  But  a  reservation  to  the  tenant  for 
life,  exercising  the  power,  •'  his  heirs  and  assigns,"  is  a  good  reservation,  for  those  words 
mean  of  necessity  the  person  to  whom  the  inheritance  shall  go.  Whitlock's  case,  8  Co.  69  b. 
JJotUy  v.  Scott)  Loft.  316.  Dougl.  572.  Campbell  v.  Leach,  supra.  So  a  reservation  of 
rent  generally  during  the  term,  without  saying  to  whom,  will  be  good  and  effectual  in  law; 
and  in  WhitlocWs  case  it  was  agreed,  that  this  was  the  most  clear  and  sure  way,  and  the  law 
will  make  the  distribution.  Sugd.  Pow.  621.  But  it  is  observable,  that  under  a  power  to 
lease,  rendering  such  rent  as  the  donee  shall  think  fit,  no  rent  whatever  need  be  reserved. 
Talbot  v.  Tipper,  Skin.  427. 

6th.  As  to  the  clauses  and  covenants :— In  powers  of  leasing,  besides  the  reservation  of 
the  best  rent,  it  is  usually  required  that  the  lessee  covenant  for  payment  of 'the  rent  (see 
1  Burr.  125),  that  a  clause  be  inserted  for  re-entry  in  default  of  payment  (see  llttley  v.  Scott, 
Loft  316.  Rees  v.  King.  For.  Excheq.  Rep.  19.  Coxev.  Day,  13  East,  118.  .Dot,  d. 
Faughariv.  Meyler,  2  Maul.  &  S.  276.),  that  the  lessee  be  not  made  dispunishable  of  waste 
(Campbell  y.  Latch,  Ambl.  740.),  and  that  he  execute  a  counterpart  of  the  lease ;  and  if  any 
of  these  conditions  be  not  complied  with,  the  lease  will  be  void.  Sugd.  Pow.  623.  And 
it  seems,  that  the  circumstances  usually  made  requisite  in  powers  of  leasing,  must  be  con- 
sidered as  implied,  although  not  expressly  required.  Taylor  v.  Horde,  1  Burr.  125.  Where 
however,  the  power  does  not  lequireany  particular  covenants,  a  lease  under  the  power  will 
be  valid,  though  it  does  not  contain  the  same  covenants  as  were  inserted  in  the  former 
leases,  if  they  are  upon  the  whole  equally  beneficial  as  the  former.  Goodtitle  v.  Funacan, 
Dougl.  565.  Earl  of  Cardigan  v.  Montague,  supra.  It  may  be  further  observed,  that  where 
a  power  expressly  requires  the  lease  to  contain  usual,  or  usual  and  reasonable  covenants, 
or  the  like,  unless  the  covenants  contained  in  the  former  leases  are  inserted  in  the  new 
leases,  they  cannot  be  sustained.  See  Earl  of  Card'gan  v.  Montague,  supra.  8  Ch.  Rep. 
76.  Jones  v.  Verney,  Willes,  169.  Dot  v.  Sandham,  1  T.  R.  705.  12  East,  309.  And  the 
construction  is  the  same  upon  any  word  tantamount  to  the  word  covenants,  as  "  boons,"  or 
the  like.  Earl  of  Cardigan  v.  Montague,  supra.  It  is  also  to  be  observed,  that  the  cove- 
nants entered  into  by  the  lessee  with  the  donee  of  the  power,  bis  heirs  and  assigns,  will, 
under  the  32  H.  8.  c.  34.  enure  to  the  remainder-man,  who  may  maintain  an  action  on  them. 
Sugd.  Pow.  630.     hherxvood  v.  Oldknmo,  3  Maul.  &  S.  382. 

it  remains  to  observe,  that  where  the  terms  of  tho  power  are  complied  with,  it  is  no  ob- 
jection that  the  lease  is  granted  in  trust  for  the  lessor  himself,  for  that  is  a  question  merely 
between  the  parties.  Wilson  v.  Sewell,  1  BU  Rep.  61.  Earl  of  Cardigan  v.  Montague, 
supra.  Taylor  v.  Horde,  1  Burr.  60.  But  where  a  tenant  for  life  makes  a  lease  not  war- 
ranted by  his  power,  it  is  absolutely  void,  as  to  the  person  in  remainder  or  reversion,  and 
not  merely  voidable  :  and,  therefore,  no  acceptance  of  rent  by  the  remainder-man  can  set  it 
up.  Jones  v.  Verney,  supra.  Dot  v.  Watts,  7  T.  R.  83.  The  acceptance  of  rent,  however, 
as  rent,  may  operate  as  an  admission  by  the  remainder-man  that  the  lessee  is  his  tenant, 
and  in  that  case  he  will  be  entitled  to  notice  to  quit.  And,  under  some  circumstances, 
equity  would  compel  the  remainder-man  to  grant  a  new  lease.  See  Roe  v.  Prideaux,  10 
East.  158.     Ant.  p.  88.  n.  (128). 

With  respect  to  eqoitable  relief  in  the  case  of  a  defective  execution  of  a  power  to  lease, 
it  is  clear  that  in  the  construction  of  powers  originally  in  their  nature  legal,  courts  of  equity 
roust  follow  the  law,  be  the  consideration  ever  so  meritorious ;  for  instance,  powers  to  a 
tenant  in  tail  to  make  leases  under  the  statute,  if  not  executed  in  the  requisite  form,  no 
consideration  ever  so  meritorious  will  avail.  So  with  respect  to  powers  under  the  civil  list 
act,  powers  under  particular  family  in  tails,  as  in  the  case  of  the  Duke  of  Bolton,  &c.  equity 
can  no  more  relieve  from  defects  in  them,  than  it  can  from  defects  in  a  common  recovery. 
Per  Lord  Mansfield,  Cowp.  267.  Et  vid.  ace.  Anon.  2  Freem.  224.  But  tho  material 
question  to  be  considered  is,  whether  equity  can  relieve  against  a  defective  execution  of 
the  usual  power  of  leasing  in  settlements.  As  to  which  Mr.  Sugden  observes,  that  the 
rule  seems  to  be  this :  that  where  there  is  no  fraud  on  the  remainder-man,  as  where  the 
former  lease  is  abandoned,  although  not  actually  surrendered,  or  there  is  merely  a  defect  in 
the  mode  of  the  execution, of  the  power;  for  example,  only  one  witness  where  two  were 
required,  or  a  seal  be  wanting,  or  the  like  :  in  all  these  cases  it  should  seem  that  if  the 
lessee  is  in  the  nature  of  a  purcliaser,  equity  will  relieve  against  the  defective  execution  of 
a  power,  see  Shannon  v.  Rradttrcct,  1  Sch.  &  Lef.  52.  Doe  v.  Wcller,  7  T.  R.  478.  Willes, 
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176.   13  Ves.  576 ;  but  where  the  best  rent  is  not  reserved,  or  a  fine  is  paid  contrary  to  the 
terms  of  the  power,  or  the  lease  substantially  commences  in  futuro,  or  the  interest  of  the 
remainder-man  is,  in  other  respects,  invaded,  as  in  the  dbses  of  Temple  v.  Battingbw 
(Finch.  275.),  Doe  v.  Sandham  (1  T.  R.  705.),  and  Sandham  v.  Medwin  (Excheq.  8d 
March,  1789),  there  it  seems  clear  that  equity  cannot  relieve.    Sugd.  Pow.  567,  568. 
Stratford  v.  Lord  JUdborough,  1  Rigdw.  P.  C.  291.    Campbell  v.  Leach,  Ambl.  740.    Sogd. 
Pow.  App.  No.  13 :  nor  in  these  cases  can  any  line  be  well  drawn  as  to  the  quantum  of 
excess  or  defect  in  the  execution  of  the  power.    Therefore  a  lease  to  commence  the  day 
after  the  date  of  the  deed,  would  be  equally  bad  with  a  lease  to  commence  at  fifty  yean 
from  the  date.    Sugd.  Pow.  368.    With  regard,  however,  to  the  effect  of  an  excessive  exe- 
cution of  a  power  of  leasing,  it  is  observable,  that  where  there  is  a  complete  execution, 
and  something  ex  abundanti  added,  which  is  improper,  there  the  execution  shall  be  good, 
and  only  the  excess  void ;  but  where  there  is  not  a  complete  execution  of  a  power,  and  toe 
boundaries  between  the  excess  and  execution  are  not  distinguishable,  it  will  be  bad.    Per 
Sir  Thomas  Clarke,  2  Ves.  644.    Et  vid.  13  Ves.  576.    Thus,  if  a  man  having  a  power  to 
lease  for  twenty-one  years  lease  for  forty,  that  will  be  good  in  equity  pro  tanto,  because  it 
is  a  complete  execution  of  the  power,  and  it  appears  how  much  he  has  exceeded  it,  ibid. 
et  vid.    Parry  v.  Brown,  2  Freem.  171.    3  Ch.  Rep.  610.  •  Nels.  Ch.  Rep.  87.    Jbu*.  2 
Freem.  224.    Barnard.  116.     Campbell  v.  Leach,  supra:  though  the  excess  would  render 
the  lease  void  at  law,  Campbell  v.  Leach,  supra.     Roe  v.  Prideaux,  10  East.  158.    Where, 
however,  a  distinct  limitation  is  superadded,  it  will' be  merely  void,  and  will  not  affect  a 
prior  valid  appointment,  even  at  law ;  as  if  under  a  power  to  lease  for  twenty-one  years,  a 
lease  be  accordingly  made  for  twenty-one  years,  and  by  the  same  deed,  the  donee  limit  a 
further  term  in  this  manner,  viz.  and  from  and  after  the  term  aforesaid  far  one  year  men,  the 
power  will  be  well  executed  by  the  first  limitation,  and  the  excess  will  be  surplusage  not 
to  be  regarded.    Fitzff.  157.    2  Sch.  &  Lef.  332.     Commons  v.  Marshall,  7  Bro.  P.  C.  111. 
Sugd.  Pow.  546.    Where  a  tenant  for  life,  with  power  of  leasing,  grants  a  lease  for  a  term 
absolute,  without  referring  to  or  mentioning  his  power,  as  the  lease,  if  it  be  supplied  out  of 
his  interest,*  would  expire  with  his  life,  it  shall,  therefore,  operate  as  an  execution  of  the 
power.     Campbell  v.  Leach,  supra,  et  vid.  10  Mod.  36 :  though,  if  a  lease  comprise  fee- 
simple  estates  as  well  as  estates  subject  to  the  power,  it  seems  a  nice  question,  whether  the 
deed  shall  enure  by  fractions,  so  as  to  be  a  lease  out  of  the  interest  as  to  the  fee-simple 
lands,  and  an  appointment  as  to  the  rest.    See  Bibell  v.  Drinkhouse,  Mo.  645.    Sugd.  Pow. 
290,  291.    On  the  other  hand,  if  a  tenant  for  life,  with  a  power  of  leasing,  refers  to  his 
power,  and  in  execution  of  it  errant  a  lease,  to  a  person  having  an  existing  valid  lease, 
although  the  power  prove  to  be  badly  executed,  yet  the  new  lease  shall  not,  as  between  the 
lessee  and  the  remainder-man,  be  construed  to  have  enured  out  of  the  estate  for  life  of  the 
lessor,  because  under  that  construction,  the  existing  valid  lease  would  be  merged  by  a  sur- 
render in  law,  to  the  prejudice  of  the  lessee.  Roe,  d.  Earl  of  Berkeley  v.  Jrchbtshopof  Fork, 
6  East  86. 

With  respect  to  agreements  to  execute  a  lease : — In  the  case  of  Harnett  v.  Yielding, 
where  a  man,  with  a  power  of  leasing  for  twenty-one  years  at  rack-rent,  agreed  to  execute 
a  lease  for  twenty-one  years,  and  a  further  lease  for  twenty-one  years  at  any  time  during  his 
life,  consequently  to  execute  a  lease  for  twenty-one  years,  whatever  might  be  the  increased 
value  of  the  property  at  the  time  of  the  lease  granted  ;  Lord  Redesdale  considered  this  to 
be  an  agreement  to  act  in  fraud  of  the  power,  and  held  that  the  purchaser  was  not  entitled 
to  a  specific  performance  even  pro  tanto.  2  Sch.  &  Lef.  549.  But  Mr.  Sugden  obsertes, 
that  it  seems  open  to  contend,  that  if  the  lessee  is  willing  to  take  such  a  lease  as  the  party 
can  grant  without  risk  to  himself  or  injury  to  the  remainder-man,  equity  must  specifically 
perform  the  agreement  pro  tanto.  Sudg.  Pow.  347.  Treat.  Purch.  4th  edit,  177.  241.  But 
where  the  party  cannot  grant  the  lease  required  so  as  to  bind  the  inheritance,  the  court  will 
not  decree  a  specific  performance,  by  directing  an  invalid  lease  to  be  executed,  which  might 
incumber  and  embarrass  those  entitled  to  estates  in  remainder.  Ellard  v.  Lord  Llandajf, 
1  Ball.  &  B.  241.  O'Rourke  v.  Percival,  2  Ball.  &  B.  58.  And  generally,  where  a  man, 
after  entering  into  a  contract  for  a  lease,  commits  a  felony,  equity  will  not  enforce  the 
agreement.  See  WUUngham  v.  Joyce,  3  Ves.  168.  So,  if  the  tenant  has  treated  the  land 
in  an  unbusbandlike  manner,  and  has  been  guilty  of  various  breaches  of  covenant,  for^which 
the  lessor  had  a  right  of  re-entry,  the  court  will  not  decree  a  specific  performance  in  his 
favour.  Hill  v.  Barclay,  18  Ves.  63.  Insolvency  also,  admitted  and  not  cleared  away,  is  a 
weighty  objection  to  a  specific  performance  of  an  agreement  for  a  lease.  Buckland  v.  iW 
8  Ves.  95.  (THcrliky  v.  Hedges,  1  Scb.  &  Lef.  130.  And  it  seems  that  the  assignee  of  a 
bankrupt  cannot  compel  a  landlord  specifically  to  perform  an  agreement  to  grant  a  lease  to 
the  bankrupt.    See  WeatheraU  v.  {jeering,  12  Ves.  514.    Franklin  v.  Lord  Brownk*^ 
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(443)* 

CHAP.  XXXIX.* 

SAME    8UBJECT.    .  5^ 

1.  Of  what 
n-m    pvnnAvnti  things  an  ex- 

OF    £XCHANu£«  change  may 

be  made. 

Op  vrfiat  things  an  exchange  (a)  may  be  made  (which  was  a  con-         ' 
veyance  frequent  in  former  times)  is  to  be  seen :  and  herein  many  exchange? 
things  are  to  be  observed.  Pnes^X 

time  of  ex- 
First,  that  the  things  exchanged  (a)  need  not  to  be  in  esse  at  the  &>rf:  kE 
time  of  the  exchange  made.     As  if  I  grant  a  rent  newly  created  out  4.  iV  9E. 4! 
of  my  lands  in  exchange  for  the  matior  of  Dale,  this  is  a  good  ex-  2(Pol£I3$^S, 

ChaD«e  0).  Tranmuu- 

tionofpoa- 

Secondly,  (b)  there  needeth  no  transmutation  of  possession,  and  ^muu> 
therefore  a  release  of  a  rent,  or  estovers,  or  right  to  land,  in  exchange  *[  r^aST* 
for  land,  is  good  (2).  gt^' 

30E.1.  Each. 

The  things  (c)  exchanged  need  not  be  of  one  nature,  so  they  con-  3E.4.11. 
cern  lands  or  tenements,  whereof  Littleton  here  speaketh.     As  land  The  m„ 
for  rent  or  common,  or  any  other  inheritance  which  concern  lands  or  n°f<?  notbe 

•   •        1     1  •  -I  a        1*  »  i  of  the  same 

tenements,  or  spiritual  things,  as  tithes,  &c.  for  temporal,  and  tenure  nature,  so  as 
by  a  divine  service  for  a  temporal  seignory,  &c.  But  annuities  or  unSs™?  to.™ 
such  like  *  which  charge  the  person  only,  and  do  not  concern  lands  ^Tlfta. 
or  tenements,  cannot  be  exchanged  for  lands  or  tenements  (b).  2iEe3'&6. 

(444)* 

(1)  But  in  one  of  the  books  cited  by  Lord        (2)  See  as  to  this  Fulb.  Paral.  33  a.  in 
Coke,  the  opinion  is,  that  both  of  the  things    the  dialogue  on  exchanges. — [Hargr.  n.  5. 
exchanged  ought  to  be  in  esse  at  the  time  of    50  b.] 
the  exchange.    See  9  E.  4.  21. — [Uargr. 
n.  4.  50  b.  (327).] 

14  Ves.  550.  And  it  is  also  observable,  that  a  lease  will,  in  equity,  be  set  aside,  where  it 
has  been  obtained  by  surprise  or  fraud,  provided  there  has  been  no  laches.  See  Smyth  v. 
Smyth,  2  Mad.  Rep.  75.  But  though  on  a  bill  for  the  specific  performance  of  a  contract,  the 
court  has  often  taken  great  latitude  in  refusing  H ;  yet  when  a  party,  under  no  distress  or 
incompetency,  makes  a  contract,  it  must  be  a  very  strong  case,  to  induce  a  court  to  rescind 
it.     lb.  89.— [Ed.] 

(a)  An  exchange  is  defined  to  be,  a  mutual  grant  of  equal  interests,  the  one  in  considera- 
tion of  the  other.  2  Bl.  Com.  323.  As  where  a  man  is  seised  or  possessed  of  land  in  fee 
simple,  fee-tail,  for  life,  or  years,  and  another  is,  in  like  manner,  seised  or  possessed  of 
other  lands,  and  they  do  exchange  their  lands,  the  one  for  the  other.  And  in  this  there  is 
a  double  grant ;  for  each  of  them  grants  that  which  is  his,  to  the  other.  Infra,  50  b.  It  ap- 
pears here,  and  from  the  many  precedents  of  deeds  of  exchange  inserted  in  Mr.  Madox's 
Formulare,  that  this  mode  of  conveyance  was  formerly  much  in  use,  though  it  is  not  now 
so  frequent.  The  circumstances  requisite  to  an  exchange,  and  its  effect  and  operation,  will 
be  considered  in  the  course  of  this  chapter. — [Ed,] 

(b)  See  ace.  1  Wood,  740.  Lilly's  Conv.  138.  4  Com.  Dig.  104.  Exchange  (A  1) 
Vin.  Abr.     Exchange  (D).  Shep.  Touch,  c.  16.  p.  293,  294. 

With  respect  to  the  persons  who  may  exchange: — All  persons  who  are  capable  of  con- 
veying away  their  lands,  may,  of  course,  exchange  them  for  others ;  and  if  an  infant  ex- 
changes lands,  and  enters  on  those  acquired  by  the  exchange,  and  continues  to  hold  them 
after  he  attains  his  full  age,  the  exchange  is  become  perfect,  for  it  was  not  originally  void, 
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UTTLSTOet. 

[Sect  64. 
50  b.] 

2.  Circum- 
stances re- 
quisite to  an 
exchange. 
The  estates 
reciprocally 
given  in  ex- 
change must 
be  equal  in 
quantity. 
51b. 


LirrutTow. 

[Sect  65, 

50  b.] 


AND  note,  that  in  exchanges  it  behoveth,  that  the  estate* 
which  both  parties  have  in  the  lands  so  exchanged,  be  equal;  for 
\f  the  one  willeth  and  grant  that  the  other  shall  have  his  land 
in  fee-tail  for  the  land  which  he  hath  of  the  grant  of  the  other 
in  fee-simple,  although  that  the  other  agree  to  this,  yet  this  ex- 
change is  void,  because  the  estates  be  not  equal. 

"Although  that  the  other  agree  to  this,  yet  this  exchange  is 
void."  The  agreement  of  the  parties  cannot  make  that  good  which 
the  law  maketh  void.' 

IN  the  same  manner  it  is,  whtre  it  is  granted  and  agreed  be- 
tween them,  that  the  one  shall  have  in  the  one  land  fee-tail,  and 
the  other  in  the  other  land  but  for  term  of  life;  or  if  the  one 
shall  have  in  the  one  land  fee-tail  general,  and  the  other  in  the 
other  land  fee-tail  special,  fyc.  So  always  it  behoveth  that  in 
exchange  the  estates  of  both  parties  be  equal,  viz.  if  the  one  hath 
a  fee-simple  in  the  one  land,  that  the  other  shall  have  like  estate 
in  the  other  land;  and  if  the  one  hath  fee-tail  in  the  one  land, 
the  other  ought  to  have  the  like  estate  in  the  other  land,  tyc.  and 
so  of  other  estates.  But  it  is  nothing  to  charge  of  the  equal 
value  of  the  lands  ;  for  albeit  that  the  land  of  the  one  be  of  afar 
greater  value  than  the  land  of  the  other,  this  is  nothing  to  the 
purpose,  so  as  the  estates  made  by  the  exchange  be  equaL  And 
so  in  an  exchange  there  be  two  grants,  for  each  party  granteih 
his  land  to  the  other  in  exchange,  fyc.  and  in  each  cf  these  grants 
mention  shall  be  made  qf  the  exchange. 

50b.  "fa  exchanges  it  behoveth,  that  the  estates  be  equal,  fyc" 

violet  630.  Equality  in  lands  is  threefold,  viz.  First,  equality  in  value.  **Se- 
(445)*  condly,  equality  in  quantity  of  estate  given  and  taken.  Thirdly, 
equality  in  quality  or  manner  of  the  estate  given  and  taken.  But, 
as  Littleton  saith,  equality  in  value  of  lands  in  exchange  is  not  re- 
quisite; neither  equality  in  the  quality  or  manner  of  the  estate. 
And  therefore  if  two  joint-tenants  give  lands  jointly  to  two  men 
and  their  heirs,  and  the  other  in  exchange  of  other  lands  to  them  and 
their  heirs  in  common,  this  is  a  good  exchange  (3);  and  yet  the 
manner  of  their  estates  is  not  equal,  for  the  estate  of  one  party  is 
joint,  and  the  other  in  common.  And  so  it  is  if  two  men  give  lands 
in  exchange  to  A.  and  his  heirs  for  lands  from  A.  to  them  two  and 
their  heirs,  though  the  one  party  have  a  joint  estate,  and  the  other  a 
sole  estate,  yet  the  exchange  is  good.     The  like  is,  if  the  one  land 


But  H  is  not 
necessary 
that  there 
should  be 
equality  in 
value; 


•51  f 

nor  equality 
in  quality. 


(3)  Here  four  persons  are  named  as  par- 
ties to  an  exchange.  But  this  is  not  irrecon- 
cilable with  the  opinion  mentioned  in  note 
1.  of  fol.  50  b.  that  an  exchange  cannot  be 
between  more  than  two  distinct  parties ;  be- 
cause though  four  persons  are  named,  yet 


they  constitute  only  two  distinct  parties;  for 
in  point  of  interest  the  two  joint-tenants  are 
the  conveying  parties  on  the  one  side,  and  the 
two  tenants  in  common  are  the  conveying 
parties  on  the  other,  and  consequently  there 
is  the  same  reciprocity  as  if  the  transaction 


because  the  entry  was  equivalent  to  delivery,  and  also  in  respect  of  the  recompense,  but 
only  voidable.  4  Cru.  Dig.  144,  145.  Infra,  51  b.  But  coparceners,  joint-tenants,  or 
tenants  in  common,  cannot  exchange  with  each  other,  before  partition,  their  possession 
being  till  then  undivided.    Shep.  Touch.  292.    Ante,  vol.  1.  p.  718.  o.  (a). — [Ed.] 
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be  of  a  defeasible  title,  and  the  other  of  an  indefeasible  title,  yet  the 
exchange  is  good  till  it  be  avoided.  (d)  Bracton. 

°  °  lib.5.fol.3& 

17  E.  3  12b. 

(d)  An  exchange  with  the  king  is  good,  and  yet  the  king  is  seised  ^4  h#6p 
in  his  politic  capacity,  and  the  subject  in  his  natural  capacity  (4).  ?2E£J^ch- 
But  equality  of  the  quantity  of  the  estate  is  requisite,  as  it  appeareth  Eui  in  viuL 
clearly  in  the  cases  put  by  Littleton,     (c)  But  therein  it  is  to  be  ob-  ^Ch.°ia.'  16 
served,  that  it  is  not  necessary  that  the  parties  to  the  exchange  be  3 E33Ei9h'i2 
seised  of  an  equal  estate  at  the  time  of  the  exchange  made:  for  if  g -jg»  21 
tenant  in  tail,  or  a  husband  seised  in  the  right  of  his  wife,  exchange  E.4.3.  *(5> 
lands,  and  both  by  the  exchange  give  a  fee-simple,  this  is  good  until  8i1.4co.12i.) 
it  be  avoided  by  the  issue  in  tail,  or  by  the  wife  after  the  death  of  aff}38Ejiu6. 
her  husband ;  (/)  so  as  Littleton  saith,  that  in  exchanges  it  beho-  ^^j' 
veth  that  the  estates  which  both  parties  have  in  the  land  so  exchan-  7  h.  4.  ri. 

»  30  P   1   tit. 

ged  be  equal,  is  as  much  as  to  say,  that  the  state  reciprocally  given  BreTsk  30 

in  exchange  ought  to  be  equal,     (g)  But  in  a  partition  the  estates  chanpe  ifx" 

allotted  *to  either  party  need  not  to  be  *equal,  as  shall  be  observed  ^)nf-N'B* 

in  his  proper  place.  (Ante,  172b.) 

(446)* 

To  shut  up  this  point,  there  be  five  things  necessary  to  the  perfec-  The wordex- 
tion  of  an  exchange.  J*gjg ifl  I* 

(ft)  9  E.  4.  21. 

jr.  tj   c    eft 

1.  That  the  estate  given  be  equal  (6).  19  h.  e.  27' 

BO  Ass.  Dur- 

2.  That  this  word  (excambium,  exchange)  be  used,  (A)  which  is  SdfsSS.n* 
so  individually  requisite,  as  it  cannot  be  supplied  by  any  other  word,  jjg1*^!^4^ 
or  described  byany  circumlocution  (7) :  and  herewith  agreeth  Lit-  4o'e.3.30.' 
tleton  in  this  section.     In  the  book  of  Domesday  I  find,  Hanc  ter-  4be.'z.  e'x- 
ram  cambiavit  Hugo  Briccuino  quod  modd  tenet  comes  Meri-  Executhm 
ton,  et  ipsum  scambium  valet  duplum.  blUent?yhoard 

claim  in  the 

Hugo  de  Belcamppro  escambio  de  Warres.  parties. 

.    '  .  chansre  must 

3.  That  there  be  an  execution  by  entry  or  claim  in  the  life  of  the  }heSeoVn 
parties  (c).  &V;ing 

(O  28  H.  6.  2. 

(*)  4.  That  if  it  be  of  things  that  lie  in  grant,  it  must  be  by  deed.  ?i5a  n?  ine 

several  coun- 


was  between  two  persons  only.    The  same  (5)  "  45  E.  3.  20."  Hal.  MSS. — [Hargr. 

observation  applies  to  any  number  of  per-  n.  3.  51  a.] 

sons,  if  so  conjoined  in  the  mutuality  of  (6)  "  Via.  22  E.  3.  3.    Contra  38  E.  3. 
giving  and  receiving  in  exchange,  as  to  make  15."    Hal.  MSS. — [Hargr.  n.  1.  51  b.] 
only  two  distinct  relative  parts.— [Hargr.  n.  (7)  See  ante,  50  b.  n.  1.  and  3.  and  the 
1.  51  a.  (328).]  case  of  Eton  College  there  cited.    In  that 
[See  infra,  n.  (8).] — [Ed.]  case  one  reason  given,  why  an  act  of  parlia- 
(4)  See  2  Inst.  269. — But  if  the  king  ment  was  not  suffered  to  operate  as  an  ex- 
makes  exchange,  it  seems  that  it  should  be  change,  was  the  want  of  that  word  in  the  act. 
by  writing  recorded;  because  he  can  neither  — [Hargr.  n.  2.  51  b.  (330).]    • 
give  nor  take  land  without  matter  of  record. 
See  Lane,  31.  60.    Vin.  Abr.  Z.  c.  A.  d.  B. 
d.— [Hargr.  n.  2.  51  a.  (229).] 

(c)  See  infra,  n.  (r).— [Ed.] 
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nL^ii*20'      (*)  5#  ^  ^c  ^an^s  ^e  *n  ^veral  counties,  there  ought  to  be  a  deed 
indented,  or  if  the  thing'lie  in  grant  albeit  they  be  in  one  county  (d) 

r"mfT^       AND  in  some  case  a  man  shall  have  by  the  grant  qf  another 

50a.]   "  a  fee-simple>  fee-tail,  or  freehold,  without  livery  of  seisin.    As  if 

But  livery  of  there  be  two  men,  and  each  of  them  is  seised  of  one  quantity  of 

iTec^wyto  land  in  one  county,  and  the  one  granteth  his  land  to  the  other  in 

anexchange:  exchange  for  the  land  which  the  other  hath,  and  in  like  manner 

♦50  b.     the  other  granteth  *his  land  to  the  *  first  grantor,  in  exchangt 

(447)*    for  the  land  which  the  first  grantor  hath  ;  in  this  case  each  may 

enter  into  the  other's  land,  so  put  in  exchange,  without  any  livery 

of  seisin  (8) ;  and  such  exchange  made  by  parol  of  tenements 

within  the  same  county,  without  writing,  is  good  enough  (9). 

50  a.  Here  Littleton  putteth  a  case  where  freehold,  &a  shall  pass  with- 

464R3. 2?.0    out  liyery  of  seisin,  and  thereupon  putteth  the  case  of  an  exchange 
9  i  1 2i*      °^  *an{*s  *n  one  county,  that  is  good  by  deed  or  without  deed  (e), 
7  h.  a.  i."      without  any  livery,  but  if  it  be  in  several  counties  there  must  be  a 
28H.V2.      deed.     Also  of  things  that  lie  in  grant,  as  advowsons,  rents,  com- 
mons, &c.  an  exchange  of  them,  albeit  they  be  in  one  county,  is  not 
via.  sect  1.   good,  unless  it  be  by  deed ;  and  therefore  Littleton  putteth  his  case 
warily  of  land.     And  in  case  of  a  fine  which  is  a  feoffment  of  record, 
of  a  devise  by  a  last  will,  of  a  surrender,  of  a  release  or  confirmation 
♦50  b.     to  a  *lessee  for  years,  or  at  will :  in  all  these  and  some  other  cases, 
a  freehold,  &c.  (as  hath  been  said)  may  pass  without  livery.    But 
this  word  {exchange)  which  our  author  here  useth,  is  so  appropria- 
ted by  law  to  this  case,  as  it  cannot  be  expressed  by  any  periphrasis 
or  circumlocution  (10). 

(8)  It  is  observable,  that  Littleton  ex-  CoUege,'m  Wilson,  v.  2.  part 3.  page  483. and 

presses  himself  concerning  an  exchange  as  n.  1.  in  51  a.  (supra,  p.  445.  n.  3.)  and  n.  8. 

of  a  transaction  between  two ;  and  in  a  late  in  51  b.  (supra,  p.  446.  n.  7.)— [Hargr.  a.  1. 

case  the  court  held,  that  an  exchange  in  the  50  b.  (325).] 

strict  legal  sense  of  the  word  cannot  be  be-  [See  the  above  case  of  Eton  College,  in  3 
tween  three,  the  principles  of  it  not  being  ap-  Wils.  3d  ed.  483.  in  which  it  was  decided, 
plicable  to  more  than  two  distinct  contracting  that  an  exchange  can  only  be  between  two 
parties,  for  want  of  the  mutuality  and  re-  parties;  and  therefore  if  three  mutually  grant 
ciprocity  on  which  its  operation  so  entirely  reciprocal  estates  to  each  other,  vis.  A.  to 
depends.  For,  1,  The  consideration  of  an  C,  B.  to  A.,  and  C.  to  B.,  and  A.  be  evict- 
exchange  and  of  the  implied  warranty  inci-  ed  of  the  tenements  granted  to  him  by  B., 
dent  to  it  is  the  receiving  something  with  A.  cannot  recover  of  C.  the  tenements  grant- 
warranty  from  the  same  person,  to  whom  ed  to  him.] — [Ed.] 

something  with  warranty  is  given;  but  if  (9)  But  now  by  force  of  the  statute  of  29 
there  could  be  three  distinct  parties,  each  C.  2.  c.  3.  a  writing  is  necessary,  if  the  ex- 
would  give  to  one  and  receive  from  another,  change  is  of  freeholds,  or  of  terms  for  years, 
2.  The  implied  condition  of  re-entry  is,  that  being  for  more  than  three  years. — [Hargr. 
re-entry  may  be  made  on  him  whose  title  n.  2.  51  b.  (326).] 

fails ;  but  if  there  could  be  three  parties  to  an  (10)  See  ace.  ante,  51  b.  p.  446.  and  Wils. 

exchange,  then  each  person  would  be  liable  vol.  2.  part  3.  page 491.  496. — [Hargr.  n.& 

to  re-entry  for  the  fault  of  another's  title  as  50  b.] 
well  as  of  his  own.    See  the  case  of  Eton 

(d)  And  now  by  the  29  Cha.  2.  c.  3.  a  writing  is  necessary  in  all  cases,  ^rhere  the  ex- 
change is  of  freeholds  or  of  terms  for  years,  exceeding  three  years. — [Ed.] 

(e)  See  n.  (9)  supra.— [Ed.] 
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*"In  this  case  each  may  enter  y  fyc"     For  by  the  exchange  the    (448)* 
parties,  albeit  the  lands  be  all  in  one  county,  have  no  freehold  in  £°^ ^nir7 
deed  or  law  in  them  before  they  execute  the  same  by  entry ;  and  n^- 
therefore  if  one  of  them  dieth  before  the  exchange  be  executed  by  9E  <4~  ^ 
entry,  thejexchange  is  void  (f)  ;  for  the  heir  cannot  enter  and  take  ^f^&f1"- 
it  as  a  purchaser,  because  he  was  named  only  to  take  by  way  of  limi-  change'  10. " 
tation  of  estate  in  course  of  descent 

AND  if  the  lands  or  tenements  be  in  divers  counties,  viz.  that  "ttlbton. 
which  the  one  hath  in  one  county  ,  and  that  which  the  other  hath     5^  *?* 
in  another  county,  there  it  behoveth  to  have  a  deed  indented  made 
between  them  of  this  exchange, 

^  50b. 

This  is  evident  enough.  51  b. 

Exchange  by 
an  infant  is 

(/)  If  an  infant  exchange  lands,  and  after  his  full  age  occupy  the  ™jyable 
lands  taken  in  exchange,  the  exchange  is  become  perfect,  for  the  ex-  g^-  J  ut 
change  at  the  first  was  not  void  (because  it  amounted  to  a  livery,  and  12  h.  4. 12. 
also  in  respect  of  the  recompense),  but  voidable  (11)  (o).  changV^r- 

ranty  ii  im- 
plied. 

(11)  See  ante,  vol.  1.  p.  177.  n.  (41). 

(r)  If  both  parties  die  before  entry  the  exchange  will  be  void,  for  it  mast  be  executed  in 
the  same  parties  that  made  the  exchange,  Bro.  Abr.  Exchange,  pi.  6.  Yin.  Abr.  Exchange 
(K) ;  and  if  one  die,  his  heir  may  avoid  it :  but  if  one  of  the  parties  enter,  he  shall  not 
first  begin  V>  avoid  the  exchange.  Shepherd  Touchstone,  297.  So  if  two  parsons, 
by  consent  of  patron  and  ordinary,  exchange  their  preferments,  and  the  one  is  presented, 
instituted,  and  inducted,  and  the  other  is  presented  and  instituted,  but  dies  before  induction, 
the  former  shall  not  keep  his  new  benefice,  because  the  exchange  was  not  completed,  and 
therefore  he  shall  return  back  to  his  own.  Perk.  8.  288.  2  Bl.  Com.  323.  But  if  the 
parties  enter  at  any  time  during  their  lives,  4t  is  sufficient,  unless  the  possession  be  pre- 
viously devested  by  an  elder  tide  (as  by  entry  for  a  condition  broken,  entry  by  a  disseisee 
or  his  heir,  or  the  like),  and  not  revested  again  before  the  entry.  As  if  an  exchange  of 
land  be  made  between  two  persons,  and  before  their  entry  by  force  of  the  exchange,  both, 
or  one  of  them,  are  disseised  of  the  land  exchanged,  and  the  disseisor  dies  seised  thereof, 
and  then  they  enter  according  to  the  exchange,  and  put  out  the  heir  of  the  disseisor,  this 
shall  not  be  said  to  be  an  execution  of  the  exchange ;  but  if  the  disseisee  recovers  the 
same  land  against  the  heir  of  the  disseisor  by  writ  of  entry,  and  has  execution,  he  may 
then  execute  the  exchange  by  entry.  Shep.  Touch.  297.  The  necessity  of  entry  may  be 
prevented  by  making*  the  exchange  by  lease  and  release,  or  some  other  assurance,  calcu- 
lated to  transfer  the  immediate  possession  to  each  party  under  the  operation  of  the  statute 
of  Uses ;  and  all  incidents  annexed  to  an  exchange  at  common  law  will  still  be  preserved. 
4  Cru.  Dig.  140.  But  these  assurances  can  be  had  recourse  to  only  where  both  parties  are 
capable  of  being  seised  to  an  use,  and  the  subject  of  the  exchange  is  also  capable  of  such 
seisin :  in  other  cases  therefore  it  may  be  made  by  fine,  feoffment,  &c.  4  Bart.  Prec. 
Conv.  n.  2.    Watk.  Conv.  106.— [Ed.] 

(o)  With  respect  to  the  effect  of  an  exchange,  it  is  observable,  that  this  mode  of  con- 
veyance gives  the  interest,  and  alters  the  property  of  the  things  exchanged,  to  either  party, 
according  to  the  agreement.  Shep.  Touch.  290.  And  if  the  exchange  be  of  lands  or  tene- 
ments ofariy  estate  of  inheritance  or  freehold,  it  has  a  condition  and  a  warranty  in  law 
incident  to  it,  tacite  implied  in  the  word  "  exchange ;"  ttte  one,  to  give  a  re-entry  upon  the 
lands  given  in  exchange,  in  case  of  eviction  from  all  or  part  of  the  other  lands ;  and  the 
other,  to  enable  the  party  evicted  to  vovch  and  recover  over  m  value  so  much  of  his  own 
land,  as  is  equal  to  what  has  been  recovered  from  him :  so  that  upon  every  exchange,  either 
party,  in  case  he  be  evicted,  or  lose  in  action  #the  land  taken  in  exchange,  has  a  double 
remedy  against  the  other.  Ibid.  But  the  warranty  is  a  special  warranty ;  for  upon  the 
voucher  by  force  of  it,  he  shall  not  recover  other  land  in  value,  but  that  only  which  was  by 
him  given  in  exchange.    For  inasmuch  as  the  mutual  consideration  is  the  cause  of  the 
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warranty,  it  shall  therefore  extend  only  to  land  reciprocally  given,  and  not  to  other  hod; 
and  this  warranty  runs  only  in  privity,  for  none  shall  vouch  hy  force  of  it,  but  the  parties 
to  the  exchange,  or  their  heirs,  and  no  assignee.  4  Co.  121.  Neither  can  an  assignee 
re-enter,  though  an  exchanger  may  have  the  same  remedy,  by  voucher  or  re-entry,  against 
an  assignee.  Noy's  Max.  61.  And  in  all  these  cases  where  one  of  the  parties  is  evicted 
out  of  all  or  part  of  the  land,  or  out  of  part  of  the  estate,  by  entry,  he  may«nter  upon  ili 
his  land,  and  avoid  the  whole  exchange ;  but  in  case  he  be  impleaded,  and  a  part  only  be 
recovered  from  him,  he  shall  recover* so  much  in  value  of  the  other  land  only  as  he  has 
lost.  As  if  an  exchange  be  of  three  acres  fon-  three  acres,  and  afterwards  one  of  the  parties 
is  evicted  out  of  one  of  the  acres  by  the  entry  of  a  stranger;  in  this  case,  he  may  enter 
upon  all  the  three  acres  which  he  had  given  in  exchange,  and  avoid  the  whole  exchange; 
but  if  one  of  the  *cres  were  gained  by  disseisin,  and  the  disseisee  bring  an  action  aid 
recover  against  the  disseisor,  in  this  case,  if  he  vouch  over  the  other  party  to  the  exchange, 
he  shall  recover  so  much  in  value  of  the  three  acres  given  in  exchange  as  the  acre  he  has 
lost  and  no  more.     See  Shep.  Touch.  290,  291.   .4  Co.  121.    4  Cru.  Dig.  140,  141. 

Exchanges  are  sometimes  effected  by  one  deed,  comprising  reciprocal  conveyances  from 
each  party  to  the  other,  of  the  lands  respectively  given  and  taken  in  exchange,  and  some- 
\  times  by  two  separate  and  distinct  assurances  from  each  to  the  other,  which  will  operate 
as  mutual  conveyances  simply,  or  as  exchanges,  accordingly  as  the  word  "  exchange"  is 
or  is  not  used  in  them.  A  covenant  for  quiet  enjoyment,  or  a  warranty,  is  usually  added, 
though  as  the  word  "exchange"  implies  a  warranty,  neither  of  them  seem  to  be  materially 
useful ;  when  covenants  are  inserted,  they  should  be  general,  without  the  qualification  of 
"  for  and  notwithstanding,  &c."    4  Bart.  Prec.  Conv.  72.  n.  (6)  725.  n.  f  16). 

With  respect  to  powers  of  exchange,  which  are  usually  inserted  in  settlements,  it  seems 
that  where  in  a  will,  or  in  articles  for  a  settlement,  there  is  no  express  declaration  that  the 
usual  power  of  sale  and  exchange  should  be  inserted,  such  a  power  cannot  be  inserted. 
Wheak  v.  Hall,  17  Ves.  80.  Sugd.  Pow.  137.  But  in  a  case  where  marriage  articles 
contained  a  clause  for  all  usual  powers,  it  was  decided,  that  powers  of  sale  and  exchange 
came  within  the  meaning  of  this  clause,  and  ought  to  be  inserted  in  the  settlement,  powers 
of  selling,  exchanging  and  investing  in  new  purchases,  being  usual  in  settlements.  Ptah 
v.  Penlingion,  2  Ves.  &  B.  311.  In  well-drawn  deeds,  in  which  powers  of  sale  and 
exchange,  and  of  appointment  of  new  trustees  of  real  estate,  are  inserted,  it  is  usual  to  give 
the  trustees  of  the  powers  an  express  authority  to  revoke  the  old  uses,  and  to  appoint  such 
new  uses  as  will  effectuate  the  intention  of  the  parties,  and  the  declaration  for  this  purpose 
cannot  be  too  general.  Therefore,  in  the  power  of  sale,  it  should  not  be  declared  that  the 
trustees  shall  appoint  to  the  purchaser  in  fee,  as  a  doubt  might  be  entertained  by  some, 
whether  it  warranted  an  appointment  to  uses  to  bar  dower;  but  the  trustees  should  be 
authorized  to  limit  such  uses  as  will  carry  the  contract  into  execution.  It  is  not,  however, 
necessary  to  give  express  powers  of  revocation  and  new  appointment ;  for  whatever  be 
the  form  in  which  a  power  of  sale  is  j»iven,  it  will  operate  as  a  power  of  revocation  and 
new  appointment,  and  may  be  executed  accordingly.  Sugd.  Pow.  192,  193.  Bishop  of 
Oxford  v.  Leighton,  2  Vera.  367.  It  has  been  said,  that  there  is  not  the  same  strictness  is 
an  exchange  under  a  power,  as  at  common  law.  1  Mad.  Rep.  221.  224.  But  it  seems  that 
neither  a  power  of  sale,  nor  a  power  of  exchange,  will  authorize  a  partition.  McQueen  v. 
Farquhar,  11  Ves.  467.  Attorney-General  v.  Jlamilton,  1  Mad.  Hip.  214.  However,  a 
partition  or  an  exchange  may  be  effected  circuitously  under  a  power  of  sale.  See  2  Ves. 
jun.  101.  4  Bro.  C.  C.  285.  Sugd.  Pow.  469.  And  it  seems  that  a  tenant  for  life  under 
a  power  of  sale  and  exchange,  may  sell  or  exchange  with  his  trustees.  Ibid.  Et  vid. 
9  Ves.  52.  11  Ves.  480. 

We  have  already  had  occasion  to  notice  the  difference  between  an  exchange  and  a  parti- 
tion. Ante,  vol.  1.  d.  718.  n.  M.  It  may  be  further  observed,  that  a  partition,  which  is 
the  sixth  and  last  of  the  several  kinds  of  original  conveyances  before-mentioned,  is  a  deed 
by  which  two  or  more  joint-tenants,  coparceners,  or  tenants  in  common,  divide  the  lands 
so  held  among  them  into  separate  and  several  parts,  each  taking  a  distinct  part  in  severalty. 
Here,  as,  in  some  instances,  there  is  a  unity  of  interest,  and  in  all  a  unity  of  possession,  it 
is  necessary  that  they  should  all  mutually  convey  and  assure  to  each  other,  the  several 
estates  which  they  are  to  take  in  severalty  under  the  partition.  By  the  common  law, 
coparceners  being  compellable  to  make  partition,  might  have  made  it  by  parol  only,  but 
joint-tenants,  and  tenants  in  common,  must  have  done  it  by  deed ;  and,  in  both  cases,  the 
conveyances  must  have  been  perfected  by  livery  of  seisin.  But  the  Statute  of  Frauds  has 
now  abolished  this  distinction,  and  made  a  deed  equally  necessary  in  all  cases.  2  Bl.  Com. 
323,  324.  Every  partition  implies,  and  has  annexed  to  it,  a  warranty  in  law ;  and,  in  all 
modern  deeds  of  partition,  there  are  mutual  covenants  for  the  title.    4  Cru.  Dig.  143. 
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CHAP.  XL,*  (451)* 

8AME   SUBJECT. 
07  RELEASES  (a). 

Releases  are  in  divers  manners,  viz,  releases  of  all  the  right  littlbtok. 

which  a  man  hath  in  lands  or  tenements  (1),  and  releases  of  ac-  ^S^t** 

tions  personal  and  real,  and  other  things.  '  ifa  diatom 

kinds  of  re- 


Here  our  author  beginneth  with  a  division  of  releases.  264  a. 

°  Vid.  Mirror, 

cap.2.  aecL.17. 

These  words  must  be  referred  thus :  releases  are  of  two  sorts,  viz.  JJj^K1' 
a  release  of  all  the  right  which  a  man  hath  either  *in  lands  and  tene-  Tract,  de- 
ments, or  in  goods  and  chattels;  or  there  is  a  release  of  actions  real,  foftW 
of  or  in  lands  or  tenements;  or  personal,  of  or  in  goods  or  chattels;  Jffil1*'3, , 
or  mixt,  *partly  in  the  realty,  and  partly  in  the  personalty.         #         (452)* 

"Release"  Relaxatio.     Of  the  etymology  of  this  word  you  have 
heard  before.    Fleta  (a)  calleth  it  charta  de  quietd  clamantid.        <a)Fieta,ubi 


(1)  &c  added  in  L.  and  M. 

« 
See  farther  as  to  a  partition,  vol.  1.  p.  692.  n.  (m).  p.  698.  n.  (*)•  p.  701.  n.  (55).  p.  704.  n. 
(o).  p.  720.  n.  (s).  p.  726.  n.  (t).  p.  753.  n.  (83).  n.  (a),  p.  789.  n.  (u).— [AW.} 

(a)  The  several  species  of  primary  or  original  conveyances  having  been  explained  in  the 
preceding  chapters,  we  now  come  to  consider  the  secondary  or  derivative  sort ;  which  pre- 
suppose some  other  conveyance  precedent,  and  only  serve  to  enlarge,  confirm,  alter, 
restrain,  restore,  or  transfer  the  interest  granted  by  such  original  conveyance.  Among 
this  last  sort  are  classed  releases ;  which  are  defined  to  be,  a  discharge  or  conveyance  of  a 
man's  right  in  lands  or  tenements,  to  another  who  has  possession,  or  some  estate  therein. 
2  Bl.  Com.  324.    5  Bac.  Abr.  680.  tit.  Release. 

By  the  common  law,  where  a  man  had  the  actual  possession  and  right  of  property  in 
lands,  he  could  only  convey  them  by  feoffment,  with  livery  of  seisin ;  but  as  it  frequently  hap- 
pened, that  the  actual  possession  was  in  one  person,  and  the  right  of  possession  or  right  of 
property  in  another;  in  case  the  person  who  had  the  right  of  possession  orjight  of  property 
was  willing  to  convey  those  rights  to  the  person  who  had  the  actual  possession,  it  was 
done  by  a  discharge  of  his  right  to  the  person  in  possession';  which  species  of  conveyance 
acquired  the  name  of  a  release.  A  feoffment  would,  in  such  a  case,  have  been  useless, 
because  it  could  not  transfer  the  possession,  as  the  person  was  in  possession  already. 
A  release  is,  therefore,  a  conveyance  of  a  right,  to  a  person  in  possession.  Thus,  where  a 
man  was  disseised,  the  disseisor  acquired  the  possession,  and  the  right  of  possession  and 
property  remained  in  the  disseisee.  Ante,  p.  154.  n.  (a),  p.  155.  n.  (c).  Now,  if  the 
disseisee  agreed  to  transfer  his  rights  to  the  disseisor,  the  proper  mode  of  carrying  such  an 
agreement  into  execution  was,  by  a  release;  for  the  disseisor  being  already  in  possession, 
it  would  have  been  useless  to  have  made  him  a  feoffment.  Gilb.  Ten.  53.  4  Cru.  Dig. 
143,  144. 

Releases  of  land,  in  respect  to  their  operation,  are  divided  into  four  sorts,  1st.  Releases 
that  enure  by  way  of  passing  a  right,  or  mitter  k  droit  ,•  2d.  Releases  that  enure  by  extin- 
guishment ;  3d.  Releases  that  enure  by  enlargement ;  and  4th.  Releases  that  enure  by  way 
of  passing  an  estate,  or  mitter  restate.  The  doctrine  as  to  releases  in  general,  and  that 
which  particularly  relates  to  releases  of  land,  will  be  stated  in  the  present  chapter :  releases 
of  actions,  real,  personal,  and  mixt,  will  be  considered  in  a  subsequent  pact  of  this  work.— 
[f?A] 

VOL.  ix.  48 
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littlbton.       RELEASES  of  'all  the  right  which  men  have  in  lands  and 
264b  T*'  tenements,  fyc.  are  commonly   made  in  this  form,  or  of  this 
,J     effect: 

uttlbton.  KNOW  all  men  by  these  presents,  that  I,  A.  of  Behave  re- 
^264  b  I5'  m*se(t>  released,  and  altogether  from  me  and  my  heirs  quiet 
Release  in  claimed;  or  thus,  for  me  and  my  heirs  quiet  claimed  to  C.  o/D, 
whit;J5di  aM  Me  right,  title,  and  claim  which  I  have,  or  by  any  means 
created.  may  have,  of  and  in  one  messuage  with  the  appurtenances  in  F., 
fyc.  And  it  is  to  be  understood,  that  these  words,  remisisse,  et 
quietum  clamisse,  are  of  the  same  effect  as  these  words,  relaxasse. 

264b.  "Know  all  men  by  these  presents,  fyc"  Here  Littleton  show- 
eth  precedents  of  releases  of  right :  and  precedents  do  both  teach 
and  illustrate,  and  therefore  our  student  is  to  be  well  stored  with 
precedents  of  all  kinds. 

Bract.  m>.  4.  "  Remisisse,  relaxdsse,  et  quietum  clamdsse"  Here  Littleton 
Fku^bi  ^  sho*veth,  that  there  be  three  proper  words  of  release,  and  be  much 
§5**34E*3»  °f°neeffect:  besides,  there  is  renunciare,  acquietare,  and  there 
27!  131L4.  may  be  many  other  words  of  a  release;  as  if  the  lessor  grants  to 
57ntr(2CRSf.°"  the  lessee  for  life,  that  he  shall  be  discharged  of  the  rent,  this  is  a 
sSep4^)03*  good  release.     Vid.  Sect  532  (b). 

265 a.  "All  the  right,  title,  and  claim  {totumjus,  titulum,  et  clamt- 
<1?45$)*',)  um)m"  ^ut  note»  ^at  J™*  or  right*  *n  general  signification*  inclu- 
deth  not  only  a  right  for  the  which  a  writ  of  right  doth  lie,  but 
ajso  any  title  or  claim,  either  by  force  of  a  condition,  mortmain,  or 
the  like,  for  the  which  no  action  is  given  by  law,  but  only  an 
entry. 

Release  in  And  it  is  to  be  understood,  that  there  be  releases  in  deed,  or 
27H.&29.  express  releases,  whereof  Littleton  here  hath  showed  an  example. 
34I?.  6.^*1  of  These  express  releases  must  of  necessity  be  by  deed.  There  be  ^ 
3EA3t^?'  ^^  re'eases  *n  *aw>  anc*  they  are  sometime  by  deed,  and  sometime 
21  e.  4.  si.  without  deed.  As  if  the  lord  disseise  the  tenant,  and  maketh  a  fe- 
SneirlS  ^  offment  in  fee  by  deed  or  without  deed,  this  is  a  release  of  the 
i36°'pjo.Ri^  seignory.  And  so  it  is,  if  the  disseisee  disseise  the  heir  of  the  dis- 
nsid^'  i°*  s^801**  ^d  make  a  feoffment  in  fee  by  deed  or  without  deed,  this  is 
Roi.  W.  934.  a  release  in  law  of  the  right.     And  the  same  law  it  is  of  a  right  in 

Plo.36.5Rep.        ..  &  ° 

29.)  action. 

se.4.3.  If  the  obligor  make  the  obligee  his  executor,  this  is  a  release  in 

21E.4.2.      |aw  Qf  ^e  actiorij  but  the  duty  remains,  for  the  which  the  execu- 
tor may  retain  so  much  goods  of  the  testator  (c). 

(b)  Littleton  hereafter  observes,  that  a  release  of  all  demands  is  the  best  and  strongest 
release ;  and  Lord  Coke  adds,  that  the  word  "  demand1'  is  the  strongest  word  in  the  law* 
except  the  word  "  claim :"  and  that  a  release  of  all  demands  discharges  all  sorts  of  actions, 
rights,  and  titles,  conditions,  before  and  after  breach,  executions,  appeals,  rents  of  all 
kinds,  covenants,  contracts,  recognizances,  statutes,  &c.    Post,  sect.  508.  291  b. — [Ed.] 

(c)  If  a  debtor  appoints  his  creditor  to  the  executorship,  he  is  allowed  to  retain  his  debt, 
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*If  the  feme  obligee  take  the  obligor  to  husband,  this  is  a  release    (455)* 

in  preference  to  all  other  creditors  of  an  equal  degree.  This  remedy  arises  from  the  mere 
operation  of  law,  on  the  ground,  that  it  were  absurd  and  incongruous  that  he  should  sue 
himself,  or  that  the  same  hand  should  at  once  pay  and  receive  the  same  debt.  And,  there- 
fore, he  may  appropriate  a  sufficient  part  of  the  assets,  in  satisfaction  of  his  own  demand ; 
otherwise  he  would  be  exposed  to  the  greatest  hardship ;  for  since  the  creditor  who  first 
commences  a  suit  is  entitled  to  a  preference  in  payment,  and  the  executor  can  commence 
no  suit,  he  must,  in  case  of  an  insolvent  estate,  necessarily  lose  his  debt;  unless  he  has  the 
Tight  of  retaining.  Thus  from  the  legal  principle  of  the  priority  of  such  creditor  as  first 
commences  an  action,  the  doctrine  of  retainer  is  a  natural  deduction ;  but  the  privilege  is 
accompanied  with  this  limitation,  that  he  shall  not  retain  his  own  debt  as  against  those  of 
a  higher  degree;  for  the  law  places  him  merely  in  the  same  situation  as  if  he  had  sued 
himself  as.  executor,  and  recovered  his  debt,  which  there  could  be  no  room  to  suppose, 
during  the  existence  of  those  of  superior  order.  Toll.  Law.  Ex.  295,  296.  Et  vid. 
2  Bl.  Com.  511.  3  Bl.  Com.  18,  19.  Off.  Ex.  32.  142,  143.  Com.  Dig.  Admon.  C.  2. 
6  Bac.  Abr.  686.  Rol.  Alir.  922,  923.  Plowd.  185. 543.  11  Vin.  Abr.  72.  261.  Winch. 
19.  3  Burr.  1380.  1384.  But  though  an  executor  may  retain  both  at  law  and  in  equity  for 
his  own  debt,  as  against  other  creditors  of  the  same  degree,  11  Vin.  Abr.  265.  n.  1  P.  Wms. 
295.  Georges  v.  Georges,  18  Ves.  296 ;  yet  equity  will  restrain  him  from  perverting  this 
privilege  to  the  purpose  of  fraud.  Toll.  Law.  Ex.  298.  Off.  Ex.  33.  But,  if  there  are 
not  assets,  the  action  is  not  so  much  as  suspended,  and  the  executor  may  sue  the  heir, 
where  the  heir  is  bound.  Rol.  Abr.  940.  Salk.  304.  So  if  a  creditor  be  appointed 
executor  with  others,  he  may  sue  them,  especially  if  he  has  not  administered.  Cro.  Car. 
372.  Jon.  345.  Off.  Ex.  33.  And  the  bare  appointment  of  a  creditor  to  be  executor,  if 
he  refuse  to  act,  will  not  extinguish  his  legal  remedy  for  the  recovery  of  his  debt,  Bow- 
Hnson  v.  Shmoe,  3  T.  R.  557. 

On  the  other  hand,  if  a  creditor  appoints  the  debtor  his  executor,  such  appointment  shall 
operate  as  a  release  and  extinguishment  of  the  debt;  on  the  principle  that  a  debt  is  merely 
a  right  to  recover  the  amount  by  way  of  action,  and  as  an  executor  cannot  maintain  an 
action  against  himself,  his  appointment  by  the  creditor  to  that  office  discharges  the  action, 
and  consequently  discharges  the  debt.  Toll.  Law.  Ex.  347,  348.  Et  vid.  5  Bac.  Abr. 
686.  2  Bl.  Com.  51 1,512.  Off.  Ex.  31.  Salk.  299.  Plowd.  186.  Com.  Dig.  Admon. 
B.  5  Rol.  Abr.  920,  921.  5  Co.  30.  Thus,  if  the  obligee  of  a  bond  make  the  obligor  exe- 
cutor, this  amounts  to  a  release  at  law  of  the  debt.  8  Co.  136.  If  several  obligors  be 
bound  jointly  and  severally,  and  the  obligee  constitute  one  of  them  his  executor,  it  is  an 
extinguishment  of  the  debt,  and  the  executor  is  incapable  of  suing  the  other  obligors.  Off. 
Ex.  31.  11  Vin.  Abr.  398.  So  where  the  obligee  in  a  joint  and  several  bond  made  one  of 
two  obligors  his  executor,  with  others,  and  the  obligor  executor  administered ;  it  was  held 
that  the  action  was  discharged  as  to  all  the  obligors,  Cheetham  v.  fVard.  1  Bos.  &  P.  630. 
The  debt  is  also  released  where  only  one  of  several  executors  is  indebted  to  the  testator, 
for  one  executor  cannot  maintain  an  action  against  another.  Off.  Ex.  31 ;  and  after  the 
death  of  such  executor,  the  surviving  executors  caonot  sue  his  representative  for  the  debt. 
Id.  32.  Plowd.  264.  Leon.  320.  Nor  is  the  case  varied  by  the  executor's  dying%  without 
having  proved  the  will,  or  having  administered  (Salk.  300.  Plowd.  184.  Off.  Ex.  31.), 
or  even  by  his  refusal  to  act  with  his  co-executors  (Salk.  308.),  unless  he  formally  re- 
nounced the  office  in  the  spiritual  court.  Salk.  307.  In  all  these  cases  the  legal  remedy 
is  destroyed  by  the  act  of  the  party,  and  therefore  is  for  ever  gone.  Cro.  Car.  373.  Salk. 
302 ;  but  the  effect  is  different  where  it  is  suspended  merely  by  the  act  of  law.  Salk.  303 ; 
as  if  administration  of  the  effects  of  a  creditor  be  committed  to  the  debtor  (Off.  Ex.  32. 
8  Co.  136.  Sid.  79.),  or  if  the  executrix  of  an  obligee  marry  the  obligor  (Leon.  320.  Moor. 
236.  Salk.  306.  Infra,  264  b.),  this  is  only  a  temporary  privation  of  the  remedy  by  the  legal 
operation  of  the  grant  or  marriage.    Toll.  Law.  Ex.  348,  349. 

But  where  the  testator  has  not  left  a  fund  sufficient  for  the  payment  of  his  own  debts,  in 
that  case  the  debt  of  his  executor  shall  be  assets ;  the  duty  remaining,  although  the  action 
at  law  be  gone ;  and  the  executor  shall  bejiable  to  account  for  such  debt  in  the  spiritual 
court,  or  in  a  court  of  equity.  Ibid.  Such  discharge,  however,  shall  in  general  be  prefer- 
red to  legacies.  For  the  debt  is  considered  in  the  Tight  of  a  specific  bequest  or  legacy  to 
the  debtor,  for  the  purpose  of  discharging  the  debt ;  and  therefore,  though  like  all  other 
legacies,  it  shall  not  be  paid,  or  retained  till  the  debts  are  satisfied,  yet  the  executor  has  a 
right  to  it  exclusive  of  the  other  legatees.  Id.  350.  2  Bl.  Com.  312.  But  such  debt  shall 
not  be  released  even  as  against  legatees,  if  the  presumption  arising  from  the  appointment  of 


Digitized  by  LjOOQIC 


364  OF  RELEASES.  BOOKIL 

»H *7 »  *n  *aW-  *^ie  ^e  *aw  ">  ^ *cre  **  two  ^emes °Migees, ^^  *!»  one 
8B.4.3.) '     take  the  debtor  to  husband  (d). 

(455)*  *If  an  infant  of  the  age  of  seventeen  years  release  a  debt,  this  is 
void  ;  but  if  an  infant  make  the  debtor  his  executor,  this  is  a  good 
release  in  law  of  the  action  (1). 

But  if  a  feme  executrix  take  the  debtor  to  husband,  this  is  no  re- 
lease in  law,  for  that  should  be  a  wrong  to  the  dead,  and  in  law  work  a 
devastavit,  which  an  act  in  law  shall  never  work.  And  so  it  was 
adjudged  in  the  king's  bench,  Mich.  30  &  31  Eliz.,  in  which  case  I 
was  of  counsel. 

»  e.  s.  vl  But  it  is  to  be  observed,  that  there  is  a  diversity  between  a  release 
Sc!w3FwiM,  *n  deed,  and  a  release  in  law ;  for  if  the  heir  of  the  disseisor  make 
!<&•  (Mo.236.'  a  lease  for  life,  and  the  disseisee  release  his  right  to  the  lessee  for 
8R«p.i52.     his  life,  his  right  is  gone  for  ever.    But  if  the  disseisee  doth  dis- 

a  debtor  to  the  executorship  be  contradicted  by  the  express  terms  of  the  will,  or  by  strong 
inference'  from  its  contents.    As  where  a  testator  leaves  a  legacy,  and  directs  it  to  be  paid 


out  of  a  debt  due  to  him  from  the  executor;  such  debt  shall  be  assets  to  pay  not  merely  that 
specific  legacy,  but  all  other  legacies.  5  Bac.  Abr.  687.  Toll.  Law.  Ex.  350.  In  like 
manner,  if  he  leave  the  executor  a  legacy,  it  is  held  to  be  a  sufficient  indication,  that  he  did 


not  mean  to  release  the  debt.  And,  m  such  case,  the  executor  shall  be  trustee  to  the  amount 
of  the  debt  for  the  residuary  legatee,  or  next  of  kin.  Carey  v.  Goodinge,  3  Bro.  C.  C.  110. 
Ca.  Temp.  Talb.  840.  4  Bro.  P.  C.  180.  5  Bac.  Abr.  687.  It  seems,  also,  that  the  naming 
of  a  debtor  executor,  durante  minoritate,  is  no  discharge  of  the  debt ;  since  he  is  only  exe- 
cutor in  trust  for  the  infant,  till  he  comes  of  age.  11  Vin.  Abr.  400.  Ld.  Raynu 
605— [#/.] 

(d)  All  contracts  between  the  husband  and  the  wife  for  debts  due  inprscsenti,  or  in  futuro, 
or  upon  a  contingency,  which  may  become  due  during  the  coverture,  are  by  the  marriage 
released  and  extinct,  because  the  husband  and  wife  make  but  one  person  in  law  f  and  it 
seems  that  an  express  agreement  to  the  contrary  would  be  void,  as  being  inconsistent  with 
the  state  of  matrimony.  8  Co.  136.  Dyer,  140.  But  promises,  covenants,  and  agreements 
for  the  performance  of  a  thing  which  is  not  to  happen  during  the  coverture,  as  payment  of 
money  after  the  husband's  decease,  are  not  released  by  the  marriage.  Smith  and  Ux.  v. 
Stafford,  Hob.  216.  And  in  the  case  of  Gage  v.  J&cton,  it  was  adjudged  by  two  judges 
against  Holt,  C.  7.,  that  where  A.  entered  into  a  bond  to  his  intended  wife,  conditioned  to 
leave  her  at  his  death  1000/.  if  she  survived  him,  such  bond  was  not  released  by  the  mar- 
riage,~&8  nothing  would  be  due  during  the  coverture,  and  as  it  would  be  contrary  to  the  ex- 
press agreement  of  the  parties.  But  Lord  C.  J.  Holt  insisted  strenuously,  that  a  bond 
differed  from  a  promise  or  covenant,  being  debitum  in  prmsenti,  though  sohenaum  in  futuro ; 
and  that  the  rule  of  law  could  not  be  controlled  by  the  intention  of  the  parties.  Salk.  325. 
Ld.  Raym.  515.  Carth.  511.  12  Mod.  288.  So,  where  a  man  entered  into  a  bond  to  his 
intended  wife,  conditioned  to  leave  her  1000/.,  and  the  husband  mortgaged  his  estate  and 
died,  not  leaving  personal  assets  to  discharge  the  bond ;  it  was  decreed,  that  admitting  the 
bond  void  at  law,  yet  it  ought  to  be  made  good  in  equity,  and  that  she  was  entitled  to  re- 
deem and  to  hold  the  land  till  she  was  satisfied  her  debt.  2  Vera.  290.  480.  Et  vid. 
Cannelv.  Buckle,  2  P.  Wms.  243.  And  it  is  now  settled,  that  such  a  bond  may  be  enforced 
at  law  against  the  heirs  of  the  husband.  Mlbournt  v.  Ewart,  5  T.  R.  381 .  Hayes,  d.  Foord 
y.  Foord,  there  cited. — [Ed.] 

(1)  "If  the  obligor  make  the  obligee  his  executor,  the  obligee  may  retain  ;  but  that  is  not 
applicable  to  the  case  put  here.  Therefore,  he  may  make  an  executor  at  17 ;  tamen  supra,  89  b. 
(ante,  vol.  1.  p.  169.)  it  is  said  that  it  is  at  18.  //  should  seem  that  the  case  here  is  understood 
of  17  complete,  et  supra,  89.  of  18.  beginning  ,*  and  thus  the  passages  agree.  D'Avila  His. 
King  of  France  is  major  at  14  beginning.  Thus,  it  seems,  that  puberty,  which  by  the  cM 
law  holds  from  14  to  18,  is  understood  of  18  beginning  ;  and  thus  our  lato  agrees  with  the  ehil 
law,  impuberi  non  licet  testari  before  17  complete,  and  18  beginning*"  Lord  Nott.  MSS. 
[Butler,  Note  21 L] 
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seise  the  heir  of  the  disseisor,  and  make  a  lease  for  life,  by  this  re-  PjJ-lJHfc) 
lease  in  law  the  right  is  released  but  during  the  life  of  the  lessee : 
for  a  release  in  law  shall  be  expounded  more  favourable,  according 
to  the  intent  and  meaning  of  the  parties,  than  a  release  in  deed, 
which  is  the  act  of  the  party,  and  "shall  be  taken  most  strongly  *265a. 
against  himself  (e)  ;  and  so  in  the  case  aforesaid,  where  the  debtor 
is  made  executor. 

*rfLSO,  these  words  which  are  commonly  put  in  such  releases    (456)* 
(3),  scilicet,  (quae  quovismodo  in  futurum  habere  potero)  are  as  rLg7™ JJs 
void  in  law;  for  no  right  posset  h  by  a  release,  but  the  right    265  a/|  * 
which  the  releasor  hath  at  the  time  of  the  release  made  (I)  (f).  whaiunng* 

(3)  &»7.— tfc.  in  L.  and  M.  and  Roh. 

(e)  Formerly  releases  were  construed  with  much  nicety  and  Great  strictness,  and  being: 
considered  as  the  deed  or  grant  of  the  party,  were,  according  to  the  rule  of  law,  taken  most 
strongly  against  the  releasor.  They  now,  however,  receive  the  same  interpretation  as  other 
grants  and  agreements,  and  are  favoured  by  the  judges  as  tending  to  repose  and  quietness., 
Dyer,  56,  57  a.  Plowd.  389.  8  Co.  48.  Show.  154.  Hence  it  has  been  established  as  a 
general  rale  in  the  construction  of  releases,  that,  where  there  are  general  words  only  in  a 
release,  they  shall  be  taken  most  strongly  against  the  releasor ;  but  where  there  is  a  par- 
ticular recital  in  a  deed,  and  then  general  words  follow,  the  general  words  shall  be  qualified 
by  the  special  words.    Mod.  99.    Ld.  Raym.  235.    5  Bac.  Abr.  680.— [Ed.] 

(1)  To  prevent  maintenance,  and  the  multiplying  of  contentions  and  suits,  it  was  an 
established  maxim  of  the  common  law,  that  no  possibility,  right,  title,  or  any  other  thing 
that  was  not  in  possession,  or  vested  in  right,  could  be  granted  or  assigned  to  strangers. 
A  right  in  action  could  not  be  transferred  even  by  act  of  law ;  nor  was  it  considered  as 
transferred  to  the  king  by  the  general  transferring  words  of  an  act  of  attainder.  (See  the 
Marquis  of  Winchester's  case,  3  Rep.  2  b.) — But  a  right  or  title  to  the  freehold  or  inherit- 
ance of  lands  might  be  released  in  Ave  manners. — 1.  To  the  tenant  of  the  freehold  in  fact, 
or  in  law,  without  any  privity.— 2.  To  him  in  remainder.— 3.  To  him  in  reversion.— 4.  To 
him  who  had  right  only  in  respect  of  privity;  as,  if  the  tenant  were  disseised,  the  lord, 
notwithstanding  the  disseisin,, might  release  his  services  to  him.— 5.  To  him  who  had 

Srivity  only,  though  he  had  not  the  right ;  as,  if  tenant  in  tail  made  a  feoffment  in  fee,  after 
lis  feoffment  no  right  remained  in  him ;  yet,  in  respect  of  the  privity  only,  the  donor 
might  release  to  him  the  rent  and  services.— 6.  So,  if  the  terre-tenants  and  the  person  en- 
titled to  the  right  or  possibility  joined  in  a  grant  of  the  lands,  it  would  pass  them  to  the 
grantee  discharged  from  the  right  or  possibility.  See  10  Rep.  49  b.  But  the  common  law 
is  altered  in  the  above  instances  in  many  respects.  On  the  assignment  of  things  in  action, 
see  ante,  note  1,  to  p.  232  b.  The  passage  in  the  text  was  cited  by  lord  chief  justice  Tre- 
vor, in  delivering  his  opinion  on  the  case  of  Arthur  v.  Bokenham,  (Fitzgib.  234.)  with  an 
observation  that  the  doctrine  laid  down  there  by  Littleton  had  never  been  contradicted. 
On  the  transmissibility,  conveyance,  assignment,  and  devise  of  contingent  remainders,  and 
executory  estates  and  interests,  see  Mr.  Fearne's  Essay  on  Contingent  Remainders  and 
Executory  Devises,  6th  ed.  pp.  364,  365,  366,  367,  368,  369,  370,  371. 548,  549,  550,  551, 
.  552,  553,  554,  555,  556,  557,  558,  559,  560,  561,  and  562 ;  and  Mr.  Preston's  Treatise  on 
Conveyancing,  vol.  1.  p.  142. 209.  301.  The  case  of  Boe,  dem.  Perry  v.  Jones,  1  Hen. 
Black.  30,  seems  to  have  established  the  power  of  testamentary  dispositions  of  such  contin- 
gent and  executory  estates  and  possibilities,  accompanied  with  an  interest,  as  would  be  de- 
scendible to  the  heir  of  the  object  of  them,  dying  before  the  contingency  or  event,  on  which 
the  vesting  or  acquisition  of  them  depends. — It  has  been  contended  to  be  a  rule  of  law,  that, 
whatsoever  can  be  devised,  may  be  granted ;  and  consequently,  that  this  case  is  an  autho- 
rity to  show,  that  the  contingent  and  executory  estates  and  interest,  to  which  it  applies,  may 
be  granted.    [Butler,  Note  212.] 

(r)  See  ace.  Arthur  v.  Bockenham,  Fitzgib.  234.  With  respect  to  the  things  that  may 
be  released,  it  is  a  rule  of  law,  that  no  possibility,  right,  title,  or  thing  in  action,  shall  be 
granted  or  assigned  to  a  stranger,  on  account  of  the  danger  of  maintenance  and  of  multi- 
plying contentions  and  suits.  Lampct's  com,  10  Co.  46.  But  although  a  mere  possibility 
cannot  be  released  to  a  stranger,  yet  all  rights,  titles,  and  actions,  may  be  released  to  the 
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may  be  re-     For  if  there  be  father  and  son,  and  the  father  be  disseised,  and 

Release  of  a   the  son  (living  his  father)  releaseth  by  his  deed  to  the  disseisor 

n£ubtod?ng:"  a^  *he  Tight  which  he  hath,  or  may  have  in  the  same  tenements, 

without  clause  of  warranty,  fyc.  and  after  the  father  dieth,  fyc. 

the  son  may  lawfully  enter  upon  the  possession  of  the  disseisor, 

for  that  he  had  (4)  no  right  in  the  land  (5)  in  his  father's  life, 

»       but  the  right  descended  to  him  after  the  release  made,  by  the 

death  of  his  father,  fyc. 

secufaVtoa  Note,  a  man  may  have  a  present  right,  though  it  cannot  take 
vested  right   effect  in  possession,  but  infuturo  (2). 

hi  fulu  ro; 

(4)  nul)  added  in  L.  and  M.  and  Roh.  (5)  quant  il  relessasses,  added  in  L.  and 

M.  and  Roh. 

terre-tenant,  for  securing  his  repose  and  quiet,  and  for  avoiding  contentions  and  suits ;  and, 
therefore,  aright  or  title  to  an  estate  of  freehold,  he  it  inprsaenti  or  futuro,  may  be  released 
in  five  manners.  1st,  To  the  tenant  of  the  freehold  in  fact  or  in  law,  without  any  privity. 
2d,  To  the  person  in  remainder.  3d,  To  the  person  who  is  seised  of  the  reversion,  without 
any  privity.  4th,  To  the  person  who  has  right  only  in  respect  of  privity ;  as  if  the  tenant 
be  disseised,  the  lord  may  release  his  services,  in  respect  of  the  privity  and  right,  without 
any  estate.  5th,  In  respect  of  privity  only,  without  right ;  as  if  tenant  in  tail  makes  a 
feoffment  in  fee,  the  donee,  after  the  feoffment,  has  no  right,  and  yet,  in  respect  of  the  privity 
only,  the  donor  may  release  to  him  the  rent  and  all  services,  saving  fealty.  Infra,  268  a. 
10  Co.  48  a.  So,  if  the  terre-tenants  and  the  person  entitled  to  the  right  or  possibility 
joined  in  a  grant  of  the  laads,  it  would  pass  them  to  the  grantee  discharged  from  the  right 
or  possibility.    Ibid. 

With  regard  to  the  alteration  in  the  common  law,  in  respect  of  the  assignment  of  chose* 
in  action,  see  ante,  p.  113  n.  (k  3).  As  to  the  transmission ity,  assignment,  and  devise  of 
contingent  remainders,  see  ante,  p.  140.  n.  (k). — [Ed.] 

(2)  This  doctrine  was  fully  investigated  in  the  case  of  Dormer  v.  Fortucue,  Vin.  vol.  18, 
fol.  413.  3  Atk.  123,  135.  Bro.  Par.  Cas.  v.  4.  353,  405.  The  case  there  was,  that  an 
estate  was  limited  to  the  use  of  A.  for  99  years,  if  he  should  so  long  live ;  and  after  his  de- 
cease, or  the  sooner  determination  of  the  estate  limited  to  him  for  99  years,  to  the  use  of 
trustees  and  their  heirs,  during  his  life,  upon  trust  to  preserve  the  contingent  remainders ; 
and  after  the  end  of  determination  of  that  term,  to  the  use  of  A.'s  first  and  other  sons  suc- 
cessively in  tail  male,  with  several  remainders  over.  A.  having  a  son,  they  joined  in  levying 
a  fine  and  suffering  a  common  recovery,  in  which  the  son  was  vouched.  If  the  trustees  took 
a  vested  estate  of  freehold  during  the  life  of  A.,  the  recovery  was  void,  there  not  being  a 
good  tenant  to  the  precipe ;  but  if  they  took  only  a  contingent  estate,  the  freehold  was  in 
the  son,  and  of  course  there  was  a  good  tenant  to  the  praecipe.  Upon  this  point,  the  case 
was  argued  in  the  court  of  king's  bench,  and  afterwards  on  appeal  before  the  house  of  lords, 
where  all  the  judges  were  ordered  to  attend.  Lord  chief  justice  Lee,  when  the  cause  was 
heard  in  the  king's  bench,  and  lord  chief  justice  Willes,  in  delivering  the  opiniou  of  the 
judges  in  the  house  of  lords,  entered  very  fully  into  the  distinction  between  contingent  and 
vested  remainders. — They  seem  to  have  laid  down  the  following  points.  That  a  remainder 
is  contingent,  either  where  the  person  to  whom  it  is  limited  is  not  in  esse ;  or  where  the 
particular  estate  may  determine  before  the  remainder  can  take  place :  but  that,  in  every  case, 
where  the  person  to  whom  the  remainder  is  limited  is  in  esse,  and  is  actually  capable  or 
entitled  to  take  on  the  expiration,  or  sooner  determination  of  the  particular  estate,  supposing 
that  expiration,  or  determination,  to  take  place  at  that  moment,  there  the  remainder  is  vest- 
ed. That  the  doubt  arose,  by  not  adverting  to  the  distinction  between  the  different  nature 
of  the  contingency,  in  those  case3  where  the  remainder  is  limited  to  a  person  in  esse,  but 
the  title  of  the  remainder-man  to  take,  depends  on  a  collateral  or  extraneous  contingency, 
which  may  or  may  not  take  place  during  the  continuance  of  the  preceding  estate,  and  those 
cases,  where  the  preceding  estate  may  endure  beyond  the  continuance  of  the  estate  in  re- 
mainder. Thus  if  an  estate  is  limited  to  A.  for  life,  and  after  the  death  of  A.  and  I.  S.  to  B. 
for  life,  or  in  tail ;  there,  during  the  life  of  I.  S.  the  title  of  B.  depends  on  the  contingency 
of  I.  S.  dying  in  the  lifetime  of  A.  This  is  an  event,  which  either  may  or  may  not  take 
place  during  the  continuance  of  the  preceding  estate ;  and  B.'s  estate  therefore  is  neces- 
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*As  he  that  hath  a  right  to  a  reversion  or  remainder,  and  such  a  gRoi.  Abr. 
right  he  that  hath  it  may  presently  release.     But  here  in  the  case  Ed.'  Aithuni 
which  Littleton  puts,  where  the  son  release  in  the  life  of  his  father,  ca?457)* 
this  release  is  void,  (b)  because  he  hath  no  right  at  all  at  the  time  of  (&)Br>uon, 
the  release  made,  but  all  the  right  was  at  that  time  in  the  father ;  but  3. 67.  42E.3! 
after  the  decease  of  the  father,  the  son  shall  enter  into  the  land  Isasb0?.*6"4' 
against  his  own  release.  *  E: 3  .§*■ 

O  ecuuon  130. 

1  Rep.  112  b. 

The  baron  make  a  lease  for  life  and  dieth,  the  release  made  by  the  16E.3  b«to 
wife  of  her  dower  to  him  in  reversion  is  good,  albeit  she  hath  no  ^'ej  SS. 
cause  of  action  against  him  in  praesenti  (h).  til  ^  **• 

♦ 

"  Without  clause  of  warranty"     For  if  there  be  a  warranty  or  whew  a 
annexed  to  the  release,  then  the  son  shall  be  barred.     For  albeit  the  JJSJSTto 
release  cannot  bar  the  right  for  the  cause  aforesaid, yet  the  warranty  ^sSlS*,') 
may  rebut,  and  bar  him  and  his  heirs  of  a  future  right  which  was  not 
in  him  at  that  time :  and  the  reason  (which  in  all  cases  is  to  be  sought    30  h.  6. 20. 
out)  wherefore  a  warranty  being  a  covenant  real  should  bar  a  future 
right,  is  for  avoiding  of  circuity  of  action  (which  is  not  favoured  in  £???•£  ^ 
law)  ;  as  he  that  made  the  warranty  should  recover  the  land  against  i6e!4.  til 
the  ter-tenant,  and  he  by  force  of  the  warranty  to  have  as  much  in  9  kl  7?°i?;21" 
value  against  the  same  person.     Yet  is  there  a  diversity  between  a  2  #26M> 
warranty  and  a  feoffment ;  (c)  for  if  there  be  a  grandfather,  father,  a>ost,339a.) 
and  son,  and  the  father  disseiseth  the  grandfather,  and  make  a  feoff-  J^uJSaJ; 
ment  *in  fee,  the  grandfather  dieth,  the  father  against  his  own  feoff-  |f  jf^3^ 
ment  shail  not  enter;  but  if  he  die,  his  son  shall  enter.     And  so  43  e.  3. 17. 
note  a  diversity  between  a  release,  a  feoffment,  and  a  warranty  :  a  perFiAch- 
release  in  that  case  is  void  ;  a  feoffment  is  good  against  the  feoffor,  e^'iib.!.'3, 
but  not  against  his  heir ;  a  warranty  is  good  both  against  himself  and  [J1  ^lSniX 

his  heirS  (i).  ,  case.  (9  Rep. 

v  '  75.)   (IRol. 

Rep.  19T.) 

sarily  contingent.  But  then,  supposing  I.  S.  to  die ;  still  it  remains  an  uncertainty  whether 
B.'s  estate  will  ever  take  place  in  possession ;  for,  if  the  remainder  be  limited  to  B.  for  life ; 
there  if  B.  dies  in  A.'s  lifetime,  A.'s  estate  would  endure  beyond  the  continuance  of  the 
estate  limited  in  remainder.  The  same  would  be  the  case  if  the  remainder  oyer  were  limit- 
ed to  B.  in  tail,  and  B.  was  to  die  in  A.'s  lifetime  without  issue. — Yet,  in  both  cases,  it 
was  agreed  that  B.  took,  not  a  contingent,  but  a  vested  remainder.  Hence,  they  inferred 
that  it  was  not  the  possibility  of  the  remainders  over  never  taking  effect  in  possession,  but 
the  remainder-man's  not  having  a  capacity  or  title  to  take,  supposing  the  preceding  estate 
at  that  instant- to  expire  or  determine,  and  its  being  uncertain  whether  he  ever  will  obtain 
that  capacity  or  title,  during  the  continuance  of  the  preceding  estates  that  makes  the  re- 
mainder contingent.  Upon  these  grounds  they  determined  that  the  trustees  took  a  vested 
remainder,  and  that  the  recovery  therefore  was  void.  The  doctrine  established  in  the  case 
of  Dormer  and  Fortescue  is  laid  down  by  Sir  Edward  Coke,  10  Rep.  85;  where  he,  with 
great  accuracy  of  expression,  observes,  that  where  it  is  dubious  and  uncertain  whether  the 
use  or  estate  limited  in  future  shall  ever  vest  in  interest  or  not,  then  the  use  or  estate  is  in 
contingency ;  because,  upon  a  future  contingent,  it  may  either  vest  or  never  vest,  as  the  con- 
tingent happens.    And  see  1  Rep.  137  b. — {Butter,  Note  213.] 

(h)  The  wife  may  release  her  right  of  dower  in  this  case  to  the  reversioner,  because  she 
cannot  recover  her  dower  against  the  lessee  for  life  without  binding  his  reversion.  Hawk. 
Abr.  352.— [Ed.] 

(1)  That  a  warranty  annexed  to  a  release  may  rebut  and  bar  the  releasor  and  his  heirs  of 
a  future  right,  which  was  not  in  him  at  that  time,  see  ace.  Doe,  d.  Hutchinson  v.  Frestwidge, 
4  Maul.  &  S.  180,  481.  Et  vid.  186  a.  ante,  vol.  1.  p.  734.  The  reason  why  the  feoffor 
in  this  case  is  bound  by  the  feoffment,  is,  because  the  operation  of  this  conveyance  is  not 
only  to  pass  the  present  estate  of  the  feoffor,  but  to  bar  him  of  all  future  and  contin- 
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Atawamho-      *Apd  here  are  three  diversities  worthy  of  observation,  viz.  First, 
SreiSISd:   between  a  power  or  an  authority,  and  a  right     Secondly,  between 
(468)*    powers  and  authorities  themselves.    Thirdly,  between  a  right  and  a 
possibility. 

As  to  the  first,  if  a  man  by  his  last  will  deviseth  that  his  executors 
shall  sell  his  land,  and  dieth,  if  the  executors  release  all  their  right 
and  title  in  the*  land  to  the  heir,  this  is  void,  for  that  they  have  nei- 
ther right  nor  title  to  the  land,  but  only  a  bare  authority  (k),  which 
15  a  7.  n.  j8  not  ^1^  Littleton's  case  of  a  release  of  a  right  And  so  it  is, 
if  cesty  que  use  had  devised,  that  his  feoffees  should  have  sold  the 
land.  Albeit  they  had  made  a  feoffment  over,  yet  might  they  sell 
the  use,  for  their  authority  in  that  case  is  not  given  away  by  the 
livery. 

•ecus  ai  to  a       As  to  the  second,  there  is  a  diversity  between  such  powers  or  au- 

vlwiukm/*   thorities  as  are  only  to  the  use  of  a  stranger,  and  nothing  for  the 

lra^ini1,*'  benefit  of  him  that  made  the  release  (as  in  the  case  before)  and  a 

iffl!)218^    Power  or  authority  which  respecteth  the  benefit  of  the  releasor;  as 

in  these  usual  powers  of  revocation,  when  the  feoffor,  &c  hath  a  power 

to  alter,  change,  determine,  or  revoke  the  uses  (being  intended 

for  his  benefit)  he  may  release ;  and  where  the  estates  before  were 

defeasible,  he  may  by  his  release  make  them  absolute,  and  seclude 

t^f^^l*  himself  from  any  alteration  Or  revocation,  as  it  hath  been  resolved ; 

lS. OToV*  which  diversity  you  may  read  in  (d)  •fllbanie's  case  (l). 

com,  70, 71. 

Neither cana  *As  to  the  third,  before  judgment  the  plaintiff  in  an  action  of 
i£ieaaed!7  *"  debt  releaseth  to  the  bail  in  the  king's  bench  all  demands ;  and  after 
(459)#  judgment  is  given ;  this  shall  not  bar  the  plaintiff  to  have  execution 
against  the  bail,  because  at  the  time  of  the  release  he  had  but  a  mere 
iffEfS^Ei  po^bility,  and  neither  jus  in  re,  nor  jus  ad  rem,  but  the  duty  is 
ecutjoniao.'  to  commence  after  upon  a  contingent,  and  therefore  could  not  be 
££«i  Jtoufr  released  presently.     So  if  the  conusee  of  a  statute,  &c  release  to  the 

Borough  et 

gent  rights,  in  or  to  the  property  which  is  so  conveyed.  Ante,  p.  354.  n.  (b  1).  Fitsg. 
334— {£</.] 

(k)  See  ante,  p.  118,  119.  n.  (bc  3),— [Ed.] 

(l)  That  a  present  power,  not  simply  collateral,  may  be  extinguished  by  release  to  any 
one  who  has  an  estate  of  freehold  in  the  land,  in  possession,  reversion,  or  remainder,  see 
ace.  Albany'*  east,  1  Co.  110  b.  Sudg.  Pow.  65.  And  where  in  a  deed  executing  a  power 
there  are  words  which  show  that  the  party  has  fully  executed  his  power,  or  which  amount 
to  a  release  of  it,  he  cannot  execute  it  further,  2  Atk.  567 ;  but  the  intention  must  appear 
clearly ;  therefore  a  declaration  in  a  deed  partially  executing  a  power  of  jointuring,  that  it 
is  in  bar  of  dower  and  thirds,  and  that  the  remainder-man  shall  hare  the  surplus,  will  not 
operate  as  a  release,  for  they  are  only  words  put  in  by  conveyancers  as  of  course.  Hcrvey 
T.  Hcrvey,  1  Atk.  561.  Zouch  v.  Woolston,  3  Burr.  1136.  Earl  of  Uxbriage  v.  Bayly, 
1  Ves.  jun.  499.  And  where  the  power  is  future,  and  to  arise  by  a  contingent  event,  it 
may  be  defeasanced,  and  thereby  utterly  annulled.  Albany'*  east,  supra.  So  it  may  be  de- 
feated in  part  Thus,  where  a  man  had  a  general  executory  power  of  revocation,  and  he 
covenanted  not  to  exercise  the  power  without  the  consent  of  the  Lord  Keeper ;  and  granted, 
that  all  revocations  without  such  consent  should  be  void,  it  was  determined  that  the  power 
being  executory  might  well  be  defeated  by  a  subsequent  deed.  Ldgh  v.  Wilder,  1  Jo.  411. 
Et  vid.  Earl  of  TankervilU  v.  CWbe,  Mose.  146.  But  it  seems  to  have  been  doubted  whether 
a  power  can  be  released  in  part.  Diggers  case,  Mo.  605.  Sed  vid.-  Counlm  of  Jtoacommun 
v.  Fowke,  4  Bro.  P.  C.  533.    Sudg.  Pow.  65,  66.— [Ed.] 
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conusor  all  his  right  in  the  land,  yet  afterwards  he  may  sue  execu-  JJJ^JJbl 
tion ;  for  he  hath  no  right  in  the  land  till  execution,  but  only  a  pos-  Hob.46.dcro. 
sibility ;  and  so  have  I  known  it  adjudged  (1).  4Dim  m) 

Nota,  a  seignory,  rent,  or  right,  either  in  prassenti  or  infuturo,     268  a. 
may  be  released  five  manner  of  ways,  and  the  first  three  without  Saselsto be 
any  privity.     First,  to  the  tenant  of  the  freehold  in  deed  or  in  law.  ESu6.foi.4a 
Secondly,  to  him  in  remainder.     Thirdly,  to  him  in  the  reversion.  ^p^J 
The  other  two  in  respect  of  privity ;  as,  first,  the  lord  releaseth  his  275.'(2Roi. 
seignory  to  the  tenant  being  disseised,  having  but  a  right,  and  no  Abr,40*") 
estate  at  all :  secondly,  in  respect  of  the  privity,  without  any  estate 
or  right ;  as  by  the  demandant  to  the  vouchee,  or  donor  to  the  do-    s«a-  *66. 
nee,  after  the  donee  hath  discontinued  in  fee,  as  appeareth  hereafter 
in  this  chapter.  » 

LITTLBTOX. 

See  for  this  word  {privity)  sect  461.  ^sb.4/' 

Releases  of 

•ALSO,  in  releases  of  all  the  right  which  a  man  hath  in  cer-  }*  Reieaee  de 
tain  lands,  fyc.  it  behove th  him  to  whom  the  release  is  made  in  JJj!*£rle 
(6)  any  case,  that  he  hath  the  freehold  in  the  lands  (7)  in  deed,  To  whom u> 
or  in  law,  at  the  time  of  the  release  made,  fyc.  (8).     For  in  every  Releasee 
case  where  he,  to  whom  the  release  is  made,  hath  the  *  freehold  in  SS^a  »»*■ 
deed,  or  in  law,  at  the  time  of  the  release,  (9)  fyc.  (10)  there  the  J^h5d?na 

release  is  gOOd  (N).  deed,  or  in 

0  v    '  law,  ie  good. 

(460)* 

"  Of  all  the  right"    This  must  be  intended  of  a  bare  right,  and     265  b. 
not  of  a  release  of  right,  whereby  any  estate  passeth,  as  to  a  lessee  (^cu&swd. 
for  years,  &c.  as  shall  be  said  hereafter.     Also  it  must  be  intended  ig*.  puflfp' 
of  a  release  of  a  right  of  freehold  at  the  least,  and  not  to  a  right  for  276a.) 
any  term  for  years  or  chattel  real ;  as  if  lessee  for  years  be  ousted, 
and  he  in  the  reversion  disseised,  and  the  disseisor  maketh'  a  lease 
for  years,  the  first  lessee  may  release  unto  him.     All  which  is  im- 
plied in  the  first  fyc. 

FREEHOLD  in  law  is,  as  if  a  man  disseiseth  another,  and  [Sect*448. 
(11)  dieth  seised,  whereby  the  tenements  descend  to  his  son,  albeit    266  b.] 


(6)  Jlscun—ticl,  in  L.  and  M.  and  Roh.  (9)  fait,  added  in  L.  and  M.  and  Roh. 

(7)  #c.  added  m  L.  and  M.  and  Roh.  (10)  donque,  not  in  L.  and  M.  nor  Roh. 

(8)  &c.  not  in  L.  and  M.  nor  Roh.  (11)  ent9  added  in  L.  and  M.  and  Roh. 


(I)  In  the  king's  bench*  where  the  proceeding  is  by  bill,  the  bail  is  not  bound  in  a 
certain  sum  to  the  plaintiff,  but  only  undertakes  ttftt  the  defendant  shall  pay  the  condemna- 
tion-money, or  render  his  body  to  prison :  so  that  they  are  but  in  nature  of  jailors  to  the  de- 
fendant :  but  in  the  common  pleas,  the  bail  are  bound  to  the  plaintiff  in  a  certain  sum.  5  Rep. 
70.     10  Rep.  15.     [Butler,  Note  215.] 

(n)  See  note  (a)  at  the  commencement  of  this  cjrapter,  p.  451 .  and  n.  (f)  supra,  p.  456. 
"With  respect  to  releases  de  mitter  le  droit,  it  is  observable,  that  releases  are  said  to  enure 
by  way  of  mitter  le  droit,  where  a  person  who  has  been  disseised  releases  to  the  disseisor, 
or  to  the  heir  or  feoffee  of  the  disseisor,  who,  being  in  possession,  is  therefore  capable  of 
taking  a  release  of  the  right.  And  as,  in  casesof  this  kind,  nothing  but  the  bare  right 
passes,  the  release  is  said  to  enure  by  way  of  mitter  le  droit,  Gilb.  Ten.  55.  5  Bac.  Abr. 
690.  Releases  (C  2.)  No  words  of  limitation  are  necessary  in  a  release  that  enures  by  way 
of  mitter  le  droit;  for  if  a  release  of  right  be  made  to  a  person  seised  in  fee,  for  a  day,  or  an 
hour,  it  will  be  as  strong  as  if  it  were  made  to  the  releasee  and  his  heirs  for  ever.  Infra, 
274  a.— [£d.] 

*ol.  11.  49 
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that  his  son  doth  not  enter  into  the  tenements,  yet  fie  hath  a 
freehold  in  law,  which  by  force  of  the  descent  is  cast  upon  him, 
and  therefore  a  release  made  to  him,  so  being  seised  of  a  freehold 
in  law,  is  good  enough  ;  and  if  he  taketh  wife  being  so  seised  tp 
law,  although  he  never  enter  in  deed,  and  dielh,  his  wife  shall  be 
endowed  (12). 

(oJaAStud.  **ere  Littleton  describeth  what  a  freehold  in  law  is,  for  he  had 
17  b*  14.  sP°^e  Def°re  in  many  places  of  freeholds  in  deed.  This  Bracton 
foumsBg.  calleth  (e)  civilem  et  naturalem possessionem seu seisinam.  The 
Mb^ftetal'   natural  seisin  is  the  freehold  in  deed,  and  the  civil  the  freehold  in 

lib.  3L  cap.  15.  ]nw  /n\ 
Vid.wcu680.  iaw  V°> 

(461)*  *If  a  man  levy  a  fine  to  a  man  sur  conusance  de  droit  come  ceo 
10HL6.  r  que  il  ad  de  son  done,  or  a  fine  sur  conusance  de  droit  tantxim: 
g^'a3^  these  be  feoffments  of  record,  and  the  conusee  hath  a  freehold  in  law 
*$$ 'IS)0  *n  *"m  before  he  entereth  (1). 

2i  IL7  it  Upon  an  exchange,  the  parties  have  neither  freehold  in  deed,  nor 
in  law,  before  they  enter;  so  upon  a  partition,  the  freehold  is  not 
removed  until  an  entry. 

W  32  e.  a  (/)  If  tenant  for  life  by  the  agreement  of  him  in  the  reversion 
41  abb,  a.  13  surrender  unto  him  ;  he  in  the  reversion  hath  a  freehold  in  law  in 
renderSia"  mm  before  he  enter,  (g)  Upon  a  livery  within  the  view  no  free- 
<*)38E.3.i2,  h0icl  is  vested  before  an  entry. 

If  a  man  doth  bargain  and  sell  land  by  deed  indented  and  inrolled, 
the  freehold  in  law  doth  pass  presently.  And  so  when  uses  are 
raised  by  covsnant  upon  good  consideration  (q). 

is e  las  ^ a  tenant  in  *prsecipe,  being  seised  of  lands  in  fee,  confess  him- 
self to  be  a  villain  to  an  estranger,  and  to  hold  the  land  in  villenage 
of  him,  the  estranger  by  this  acknowledgment  is  actually  seised  of 
the  freehold  and  inheritance  without  any  entry.  But  let  us  return 
to  Littleton. 

(12)  &c.  added  in  L.  and  M.  and  Roh. 

(0)  See  farther  as  to  the  term  freehold,  ante,  vol.  1.  p.  487.  n.  (c).  For  a  definition  of 
the  word  seisin  see  ante,  vol.  2.  p.  334.  n.  (c) ;  and  as  to  the  words  disseisin  and  discontinu- 
ance, post,  Chap.  47.  and  Chap.  50.— [E+] 

(1)  Bat  a  common  recovery  vests  no  freehold, 'in  deed  or  in  law,  before  execution  sued. 
Moor.  141.    [Butler,  Note  218.] 

(q)  The  possession,  or  rather  legal  estate,  transferred  by  the  operation  of  the  Statute  of 
Uses,  is  equivalent,  in  most  respects,  to  a  possession  or  legal  interest  acquired  by  an  actual 
entry,  or  attornment,  under  a  conveyance  at  common  law.  Therefore  if  a  bargain  and  sale 
be  made  for  years  of  land  in  the  possession  of  the  bargainor,  such  estate  for  years  is  capable 
of  receiving  a  release  of  the  reversion  before  an  actual  entry  by  the  bargainee,  Lutwtch  v. 
Mitton,  Cro.  Jac.  604;  but  it  seems  doubtful,  whether  the  bargainee  can  maintain  an  action 
of  trespass  before  an  actual  entry.  1  Vent.  361.  Cro.  Jac.  604.  So  a  bargainee  of  a  re- 
version may  avow  for  rent,  or  bring  an  action  for  waste  without  attornment,  6  Co.  68  a; 
but  it  seems,  that  he  must  give  jiotice  of  the  bargain  and  sale,  before  he  can  take  advantage 
of  a  condition  for  non-payment  of  rent.  Cro.  Jac.  146.  176.  5  Co.  113.  Ow.  69.  2  Sauna4. 
44,  45— [-&*.] 
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•ALSO,  in  some  cases  of  releases  of  all  the  right,  albeit  that  .W™*^ 
he  to  whom  the  release  is  made,  hath  nothing  in  the  freehold  in  *•  ^ b  ,  * 
deed  nor  in  law,  yet  the  release  is  good  enough.    *ds  if  the  dis-  so  if  the  rV 
seisor  letteth  the  land  which  he  hath  by  disseisin  to  another  for  )HJSJSi\  a 
term  of  his  life,  saving  the  reversion  to  him,  if  the  disseisee  or 
his  heir  release  to  the  disseisor  all  the  right,  $?c.  this  ^release  is    ^lS\ 
good,  because  he  to  whom  the  release  is  made,  had  in  law  a  re-, 
version  at  the  time  of  the  release  made  (r). 

*Here  Littleton  addeth  a  limitation  to  the  next  precedent  section,  (462)* 
viz.  that  a  release  of  all  the  right  may  be  good  to  him  in  reversion,  867  a. 
albeit  he  hath  nothing  in  the  freehold,  because  he  hath  an  estate  in  i4H.4.32b. 
him. 


41  E.  3. 17. 
49  E.  3.  28. 
caaeult. 


267  a.] 
or  a  remain- 
der. 


"•All  the  right,  fyc"  Or  title,  interest,  demand,  or  the  like :  and 
so  it  is,  if  he  in  the  reversion  hath  an  estate  for  life  or  in  tail  in  re- 
version, as  in  the  like  case  it  appeareth  in  the  next  section. 

IN  the  same  manner  it  is,  where  a  lease  is  made  to  a  man  for  rL™rr01f- 
term  of  life,  the  remainder  to  another  for  term  of  (13)  another  ^£7^ 
man's  life,  the  remainder  to  the  third  in  tail,  the  remainder  to 
the  fourth  in  fee,  if  a  stranger  which  hath  right  to  the  land  re- 
lease th  all  his  right  to  any  of  them  in  the  remainder,  such  re- 
lease is  good,  because  every  of  them  hath  a  remainder  in  deed 
vested  in  him. 

Here  is  another  limitation,  that  a  release  is  good  to  him  in  the     367  a. 
remainder,  albeit  he  hath  nothing  in  the  freehold  in  possession,  be-  4iEE.V£  17 
cause  he  hath  an  estate  in  him,  as  hath  been  said.     In  both  these  |*  uuEntS 
limitations  it  is  to  be  observed,  that  the  state  which  maketh  a  man  yj^jfoj. 
tenant  to  the  praecipe,  is  said  to  be  the  freehold,  as  here  the  state  of  F.N.B.207E. 
tenant  for  life,  and  not  the  reversion  in  fee. 

B  UT  if  the  tenant  for  term  of  life  be  disseised,  and  afterwards   umiwu. 
he  that  hath  right  (the  possession  being  in  the  disseisor)  releaseth  ^^L4n1# 
to  one  of  them  to  whom  the  remainder  was  made  all  (14)  his  But  if  made 
right,  this  release  is  void,  because  he  had  not  (15)  a  remainder  {^g^fy 
in  deed  at  the  time  of  the  release  made,  but  only  a  right  of  a  »  ^jj*1"* 

.      .  "  """it  is  void. 

remainder. 

"But  only  a  right  of  a  remainder,  &c."     For  a  release  of  a     267a. 
right  to  one  that  hath  but  a  bare  right  regularly  is  void ;  for,  as  Lit-  vid.*ct.464, 
tleton  hath  before  said,  he  to  whom  a  release  is  made  of  a  bare  right 
in  lands  and  tenements,  must  have  either  a  freehold  in  deed  or  in 
law  in  possession,  or  a  state  in  remainder  or  reversion  in  fee,  or  fee 
tail,  or  for  life. 


(13)  outer,  not  in  L.  and  M.  nor  Roh.  nor        (14)  eon — le,  L.  and  M.  and  Roh. 
id  Carabr.  MS&  (15)  en  luy,  added  L.  and  M.  and  Roh. 


(r)  See  supra,  n.  (a),  p.  451—  [Ed.] 
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(463)#  *In  some  case  a  release  of  a  right  made  to  one  that  hath  neither 
265  b.  freehold  in  deed,  nor  freehold  in  law,  is  gGod  and  available  in  law, 
u5"raieMU>  (A)  as  the  demandant  may  release  to  the  vouchee,  and  yet  the  vouchee 
aottl'413,  ^ath  nothing  in  the  land :  but  the  reason  of  that  is,  for  that  when 
teE7i4i2.  ^e  vouc^ee  entereth  into  the  warranty,  he  becometh  tenant  to  the 
8H.4.5.  5E.  demandant,  and  may  render  the  land  to  him,  in  respect  of  the  pri- 
46.  via.  iec.  vity  $  but  an  estranger  cannot  release  to  the  vouchee,  because,  in  rd 
j^f)l(i({k£  veritate,  he  is  not  tenant  of  the  land. 

87  b.     3  Rep. 
29b) 

♦266  a.        *(t)  And  so  it  is,  if  the  tenant  alien  hanging  the  praecipe,  the  re- 
iaijBE'p^4L  'ease  °f  *he  demandant  to  the  tenant  to  the  praecipe  is  good,  and  yet 
he  hath  nothing  in  the  land  (s). 

f sTTS^o       •ALSO,  a  release  of  all  the  right,  fyc.  in  same  case  is  good,  made 

284  a.1  '  *°  hi™  which  is  supposed  tenant  in  law,  albeit  he  hcUh  nothing 

<2  insu  m)  in  the  tenements.    j2s  in  a  praecipe  quid  reddat,  if  the  tenant 

sBr.^'266'     alien  the  land  hanging  the  writ,  and  after  the  demandant  re* 

•284  b.     leaseth  *to  him  all  his  right,  fyc.  this  release  is  good,  for  that  he 

is  supposed  to  be  tenant  by  the  writ  of  the  demandant,  and  yd 

he  hath  nothing  in  the  land  at  the  time  of  the  release  made. 

"""tow.       IN  the  same  manner  it  is  if  in  a  praecipe  qu&d  reddat  the  te- 

284b  1  '  nan*  vouch,  and  the  vouchee  enters  into  warranty,  if  afterward 

the  demandant  release  to  the  vouchee  all  his  right  (16),  this  is 

good  enough,  for  that  the  vouchee,  after  he  hath  entered  into  war- 

284  b.      Tanty>  &  tenant  in  law  to  the  demandant,  fyc.  (17)  (t). 

a)10E.413. 

»il£tk  Here  it  doth  appear,  that  there  is  a  tenant  in  deed  and  a  tenant  in 

2  llaS.'  'aw>  anc*  Littleton,  in  these  sections  putteth  two  examples  qf  tenants 
38E«a ,  10,'n.  in  law,  viz.  (k)  the  tenant  to  a  prsecipe  after  alienation,  and  of  the 
E.i  tit.  a**-  vouchee,  whereof  *ome what  hath  been  said  before. 

ceil    34E.3. 
tit  Resceiu 

ttW^iT9  ^n(*  **  ,s  observable,  that  Littleton  saith,  that  in  both  'cases  he  is 
a*.^  8H.  tenant  in  law  to  the  demandant,  and  yet  he  hath  nothing  in  the  land. 
2!  me. a  And  therefore  if  after  the  vouchee  hath  entered  into  warranty,  and 
Procedendo^  ^^j^  tenant  in  law,  an  ancestor  collateral  of  the  demandant  re- 
Quwe\m>.2.  leaseth  to  the  vouchee  with  warranty,  he  shall  not  plead  this  against 
|flr^™  the  demandant,  for  that  the  release  by  the  estranger  is  void,  which, 
(464)*  besides  the  authorities  before  vouched,  appeareth  by  Littleton  him- 
TwtSe'cu6"  selfC*);  f°r  he  saith,  that  he  is  tenant  in  law  to  the  demandant, 
447.  (Ante,    whereby  he  excludeth  that  he  is  tenant  in  respect  of  any  estranger. 

273  a.) 

8E2a^f"  46  *n  t*me  °^  vaca^on  an  annuity,  that  the  parson  ought  to  pay,  may 
E.3.6U  *8H.  be  released  to  the  patron  in  respect  of  the  privity  (u) ;  but  a  release 

(16)  &c.  added  L.  and  M.  and  Roh.  (17)  &c  not  in  L.  and  M.  nor  Roh. 

(8)  The  vouchee  having  entered  into  the  warranty,  and  the  tenant  to  a  prmcipc,  notwith- 
standing he  has  aliened,  may  take  a  release  from  the  demandant,  for  they  are  tenants  in 
law  as  to  him,  and  it  is  presumed  that  they  are  as  much  concerned  to  answer  his  action  as 
if  they  were  tenants  in  deed.    Hawk.  Abr.  253,  254. — [Ed.] 

Or)  See  the  last  note.— [Ed.] 

(0)  Ace.  BerUkam  v.  Mton,  2  Vein.  204.  And  the  reason  is,  because  the  fee  is  in  the 
patron  during  the  vacancy.    Ibid. — [Ed.] 
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to  the  ordinary  only  seemeth  not  good,  because  the  annuity  is  tern-  e.«.  mrt. 

DOral.  *•  a.8Rep.,14& 

6  Rep.  24  b. 
2Cro.  151.) 

If  a  disseisor  make  a  lease  for  life,  the  disseisee  may  release  to  Release  do 
him  ?  for  to  such  a  release  of  a  bare  right  there  needs  no  privity,  as  Sk!u  t^the 
shall  be  said  hereafter.     But  if  the  disseisor  make  a  lease  for  years,  SXie'fJ? 
the  disseisee  cannot  release  to  him ;  because  he  hath  no  estate  of  free-  {jfo'prifa*1 
hold  (w).     And  yet  in  some  case  a  right  of  freehold  shall  drown  in  being  rcqui- 
a  chattel ;  as  if  a  feme  hath  a  right  of  dower  she  may  release  to  the  s<£us  if  made 
guardian  in  chivalry,  and  her  right  of  freehold  shall  drown  in  the  fo^ySiJIf66 
chattel,  because  the  writ  of  dower  doth  lie  against  him,  and  the  heir 
shall  tstke  advantage  of  it  v  And  it  is  to  be  observed,  that  by  the  an-  O£er,30b. 
cient  maxim  of  the  common  law,  a  right  of  entry,  or  a  chose  in      ru*  l05° 
action*  cannot  be  granted  or  transferred  to  a  stranger  (x),  and  there- 
by is  avoided  great  oppression,  injury,  and  injustice.     Nul  charter ',  Mirror,  cap. 
nulvende,  ne  nul  done  vault  perpetualment  si  le  donor  n'est  cJa^KAbY. 
seisie  al  temps  de  contracts  de  2.  droits,  si  del  droit  de  possession,  fn^ml^  ' 
et  del  droit  del  propertie.     And  therefore  well  saith  Littleton,  that  g*^  Pott, 
he  to  whom  a  release  of  a  right  is  made  must  have  a  freehold. 


280.) 


*By  Sect  469.  it  appeareth,  that  to  a  release  of  a  right,  made  to     (465)* 
any  that  hath  an  estate  of  freehold  in  deed  or  in  law,  no  privity  atall  is    ^752i 
requisite.     As  if  a  disseisor  make  a  lease  for  life,  if  the  disseisee       *' 
release  to  the  lessee,  this  is  good,  and  directly  within  the  rule  of 
Littleton,  because  the  lessee  hath  an  estate  of  freehold,  albeit  there 
be  no  privity.     And  so  it  is,  if  a  disseisor  make  a  lease  to  A.  and 
his  heirs  during  the  life  of  B.,  and  A.  dieth,  a  release  by  the  disseisee 
to  his  heir,  before  he  doth  actually  enter,  is  good. 

•ALSO,  sometimes  releases  shall  enure  de  mitter,  and  vest  the  ri{TTLBT^ 
right  of  him,  which  makes  the  release,  to  him  to  whom  the  release  ^  ^  a  ,  * 
is  made.    As  if  a  man  be  disseised,  and  he  releaseth  to  his  dis-  Howitehaii 
seisor  all  his  right,  in  this  case  the  disseisor  hath  his  right,  so  as  enure* 
where  before  his  state  was  tvrongful,  now  by  this  release  it  is 
made  lawful  and  right  (y). 

"And  he  releaseth  to  his  disseisor,  fyc"    This  release  so  putteth     274  a. 
the  right  of  the  disseisee  to  the  disseisor,  that  it  changeth  the  quality  ^1?™** 
of  the  estate  of  the  disseisor  ;  for  where  his  estate  was  before  wrong-  droitb®1^ 
ful,  it  is  by  this  release  made  lawful.     But  how  far,  and  to  what  SSwe&the 
tfespects  his  estate  is  changed,  shall  be  said  hereafter  in  this  Chapter  eiSte,h£,U- 
in  nis  proper  place.  comea  lawful. 


(w)  A  release  de  mitter  le  droit,  we  have  seen,  cannot  be  made  but  to  the  tenant  of  the 
freehold,  either  in  deed  or  in  law,  supra,  365  b.  p.  459 ;  for  the  presumptive  right  is  in  the 
freeholder  (though  he  comes  in  by  disseisin)  during  his  possession ;  and  the  lessee  for 
years  takes  and  retains  the  possession  but  as  his  bailiff;  and  since  the  action  and  entry  are 
only  on  the  freeholder,  he  only  is  capable  of  a  release,  and  the  lessee  for  years  is  a  stranger. 
Gilb.  Ten.  54.  A  release  which  operates  by  way  of  enlargement,  however,  may  be  made 
to  a  person  who  has  only  a  chattel  interest,  as  will  appear  hereafter.    Infra,  270  a. — [Ed.] 

(x)  As  to  the  alteration  of  the  common  law,  in  respect  of  the  assignment  of  chosef  in 
action,  see  ante,  p.  113.  n.  (k  3). — [Ed.] 

(v)  See  ante,  n.  (l),  p.  458.  and  infra, a.  (z).— [.Erf.] 
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uttlitoh.  ALSO,  if  a  man  be  disseised  by  two,  if  he  release  to  one  of 
275lb!]8  them,  he  shal1  tote  his  companion  out  of  the  land,  and  by  such 
so  if  made  10  release  he  shall  have  the  sole  possession  and  estate  in  the  land. 
dSTseiw™  it  But  if  a  disseisor,  enfeoff  two  in  fee,  and  the  disseisee  release  to 
35S?to'lm  one  of  the  feoffees,  this  shall  enure  to  both  the  feoffees,  and  the 
Butif'madcto  cause  ofthe  diversity  between  these  two  cases  is  pregnant  enough. 
oSSe#ofa0d£  (18)  For  that  they  come  in  by  feoffment,  and  the  others  by 
fnu^iSo      wrong,  fyc.  (z). 

both. 

(466)*         *"But  if  a  disseisor  enfeoff  two,  fyc.    And  the  reason  of  this 
21  h3*  4i      diversitv  is>  for  that  the  feoffees  are  in  by  title,  and  are  presumed  to 
(Ami,  194  b.   have  a  warranty  (a  1),  which  is  much  favoured  in  law,  and  the  dis- 
6  Rep.  m>     sejgor8  are  merely  in  by  wrong.     And  the  equity  ofthe  law  doth 
preserve  in  this  case  the  benefit  of  the  stranger  to  the  release  com- 
ing in  by  one  joint  title. 

"For  that  they  come  in  by  feoffment,  and  the  others  by 
wrong"  This  is  of  a  new  addition,  and  not  in  the  original,  and 
therefore  I  pass  it  over, 

[SecU52.      j2ND  note,  that  every  release  made  to  him,  which  hath  a  re- 
267  b.]     version  or  a  remainder  in  deed,  shall  serve  afid  aid  him  who 
Tnv^M  hath  the  freehold,  as  well  as  him  to  whom  the  release  was  made, 
Ser'STn^t    */  the  tenant  hath  the  release  in  his  hand  (19)  to  plead. 

enures  to  the 

tenant:  IN  the  same  manner  (20)  it  is,  where  a  release  (21)  is  made  to 

[Sect?463.  the  tenant  for  life,  or  to  the  tenant  in  tail,  (22)  this  shall  enure 
267  b.]     to  them  in  the  reversion,  or  to  them  in  the  remainder,  as  well  as 
eteconverso.  f0  ffre  tenant  of  the  freehold,  and  they  shall  have  as  great  advan- 
tage of  this,  if  they  can  show  it  (23). 

(18}  The  remainder  of  this  Section  not  in  {21}  est,  not  in  L.  and  M.  nor  Roh. 

L.  and  M.  nor  Roh.  (22)  ceo,  not  in*  L.  and  M.  nor  Roh. 

(1$)  de  pleader,  not  in  L.  and  M.  nor  Roh.  (23)  &c.  added  in  L.  and  M.  and  Roh. 
(90;  est  lou,  not  in  L.  and  M.  nor  Roh. 


(z)  Where  the  disseisee  releases  to  the  disseisor  himself,  it  alters  the  right ;  bnt  where 
to  the  feoffee,  it  does  not  alter  his  title ;  for  the  disseisor  coming  in  by  wrong,  the  possession 
is  only  in  him,  and  there  is  no  notorious  title,  but  only  the  bare  possession ;  and  therefore 
a  release  makes  good  that  possession  by  making  it  rightful.  But  the  feoffee  comes  in  by 
title,  and  therefore  the  release  cannot  alter  the  title ;  for  the  feoffment,  being  a  notorious  act, 
must  l)e  defeated  by  an  act  of  equal  notoriety,  before  any  alteration  can  be  made  in  such 
title.  Therefore,  in  the  case  of  a  release  by  the  disseisee  to  one  of  two  disseisors,  the  re- 
leasee shall  hold  out  his  companion,  because  the  disseisor  comes  in  by  no  lawful  or  esta- 
blished act  of  notoriety,  which  ought  to  be  defeated  before  the  manner  of  possessing  can  be 
altered ;  and,  consequently,  though  he  possessed  as  a  joint-tenant  before  the  release,  yet 
after  the  release  he  shall  hold  out  his  companion,  because  he  was  possessed  of  the  whole 
before  by  wrong,  and  now  being  possessed  by  right,  it  follows  that  the  possession  of  the 
other  wrong-doer  is  no  possession  at  all.  But  where  the  disseisor  had  enfeoffed  two,  the 
release  of  the  disseisee  to  one  enures  to  both,  because,  as  they  came  in  by  the  legal  noto- 
riety of  a  feoffment,  that  must  be  defeated  by  an  act  of  equal  notoriety,  before  the  title  can 
be  altered ;  since  the  feoffment  must  stand  good  as  an  act  that  gives  warning  to  all  persons 
in  whom  the  freehold  subsists,  till  by  some  act  of  equal  solemnity  it  appears  that  the  free- 
holder is  in  another.     Gilb.  Ten.  55,  56. — {Ed.] 

(a  1)  And  which  warranty,  if  the  release  should  enure  by  way  of  entry  and  feoffment. 
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By  this  it  appeareth,  that  as  a  release  made  of  a  right  to  him  in     267  b. 
reversion  or  remainder,  shall  aid  and  benefit  him  that  hath  the  par- 
ticular estate  for  years,  life,  or  estate  tail,  so  a  "release  of  a  right    (467)* 
made  to  a  particular  tenant  for  life,  or  in  tail,  shall  aid  and  benefit 
him  or  them  in  the  remainder. 

"If  the  tenant  hath  the  release  in  his  hand  to  plead."  And  ***•*• 
so  it  is  in  both  cases  ;  for  albeit  he  in  the  reversion  or  remainder  is 
a  stranger  to  the  deed,  when  the  release  is  made  to  the  tenant,  and 
the  tenant  for  life  or  in  tail  is  a  stranger  to  the  deed,  when  the 
release  is  made  to  him  in  reversion  or  remainder,  yet  seeing  they 
are  privies  in  estate,  none  of  them  in  pleading  shall  take  benefit 
thereof,  without  showing  the  same  in  court,  which  is  worthy  to  be 
observed. 

"If  they  can  show  this."     The  one  cannot  plead  the  release  (Ante^a. 
made  to  the  other  without  showing  of  it,  for  that  they  are  privy  in  RouAbr^is.) 
estate,  as  hath  been  said.     The  residue  of  these  two  sections  needs 
no  explication.  ' 

If  two  disseisors  be,  and  they  make  a  lease  for  life,  and  the  dissei-     276  a. 
see  release  to  one  of  them,  this  shall  enure  to  them  both,  and  to  the  ^one'oftl!? 
benefit  of  the  lessee  for  life  also  ;  for  he  cannot  by  the  release  £J7£EJ  fa- 
have  the  sole  possession  and  estate,  for  part  of  the  estate  is  in  an-  ijfe,  &c-  by 

xl_        ,      ,  x        *  *  thein,  enures 

other  (b  1).  loboth. 

And  so  it  is  (as  it  seemeth)  if  the  disseisors  make  a  lease  for  years, 
and  the  disseisee  release  to  one  t>f  them,  this  shall  enure  to  them 
both,  for  by  the  release  he  cannot  have  the  sole  possession }  and  it 
appeareth  by  Littleton,  (sect  472)  that  he  must  have  the  sole  pos- 
session, and  hold  his  companion  out .    But   the    mortgagee   upon  so  where  the 
condition,  having  broken  the  condition,  is  disseised,  by  two,  the  Jma  uSeh5j 
mortgagor  having  title  of  entry  for  the  condition  broken,  release  to  S£j£n°.fRCoa~ 
the  one  disseisor,  albeit  they  be  in  by  wrong,  yet  the  release  shall 
enure  to  them  both  for  two  causes  :  first,  for  that  they  are  not  wrong- 
doers to  the  mortgagor,  but  to  the  mortgagee ;  and  by  Littleton's 
case  it  appeareth,  that  wrong  is  done  to  him  that  made  the  release : 
secondly,  that  he  that  makes  the  release  hath  but  a  title  by  *force  of    (468)# 
a  condition,  and  Littleton's  case  is  of  a  right  (c  1).     Like  law  of  an 
entry  for  mortmain,  or  a  consent  to  ravishment,  &c.        * 

Where  our  author  putteth  his  case  of  one  disseised,  put  the  case  toamotely ;* 
that  two  joint-tenants  in  fee  be  disseised  by  two,  and  one  of  the  dis- 
seisees release  to  one  of  the  disseisors  all  his  right,  he  shall  not  hold 

would  be  defeated,  the  .estate  being  defeated  to  which  it  was  annexed.  See  Gilb.  Ten. 
56+-{Ed.} 

(b  1)  Another  reason  why  it  shall  enure  to  both  disseisors,  is,  that  if  it  should  enure 
by  way  of  entry  and  feoffment,  the  releasee  would  avoid  his  own  lease. — [Ed.] 

(o  1)  The  release  in  this  case  is  not  of  a  right  to  an  ancient  estate  devested  by  wrong, 
but  of  a  title  of  re-entry  by  force  of  a  condition,  which  shall  not  by  construction  of  law 
defeat  the  estate  to  which  it  was  annexed,  without  an  express  re-entry,  according  to  the 
words  of  the  condition.    Hawk.  Abr.  369— [Ed.] 
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out  his  companion,  because  the  release  is  but  of  the  moiety,  without 
any  certainty  (d  1). 

w  where  tho  jf  a  man  be  disseised  by  two  women,  and  one  of  them  take  hus- 
madetoihe  band,  and  the  disseisee  release  to  the  husband,  this  shall  enure  to  the 
<£?5riwSf  advantage  of  both  the  disseisors,  because  the  husband  was  no  wrong- 
tpo^278a.)  doer,  but  in  a  manner  in  by  title. 

275  b.  "  If  a  man  be  disseised,  fyc."  This  is  to  be  understood  where 
Sutter  to-8*1*  tenant  in  fee-simple  is  disseised,  and -release;  for  if  tenant  for  life 
ucuurtenant  t>e  disseised  by  two,  and  he  releaseth  to  one  of  them,  this  shall  enure 
to  ooe  of  his  to  them  both ;  for  he  to  whom  the  release  is  made,  hath  a  longer 
enS^r™' ll  estate  than  he  that  releaseth,  and  therefore  cannot  enure  to  him  alone, 
Si  h!  6. 4i.  to  hold  out  his  companion,  for  then  should  the  release  enure  by*  way 
ante,  194 a.   Qf  entry  an(j  grant  of  his  estate;  and  consequently  the  disseisor,  to 

whom  the  release  is  made,  should  become  tenant  for  life,  and  the 
(*)  13  e.  4.  reversion  revested  in  the  lessor,  (k)  which  strange  transmutation  and 
f^S!**111*  change  of  estates  in  this  case  the  law  will  not  suffer  (e  1).  But  if 
•276  a.  tessee  for  years  be  ousted,  and  he  in  the  ^reversion*  disseised,  and 
(469)*  tne  lessee  release  to  the  disseisor,  the  disseisee  may  enter,  for  the 
(Ante,  «6b.  term  of  years  is  extinct  and  determined.  But  otherwise  it  is  in  case 
Post,  2»  a.)    0f  a  iessee  for  ]ifGj  for  the  disseisor  hath  a  freehold,  whereupon  the 

release  of  tenant  for  life  may  enure ;  but  the  disseisor  hath  no  term 

for  years,  whereupon  the  release  of  the  lessee  for  years  may 

enure  (p  1). 

And  so  it  is,  if  donee  in  tail  be  disseised  by  two,  and  releaseth  to 
unless  the  re-  one  of  them,  it  shall  enure  to  them  both.  But  if  the  king's  tenant 
3» king-0  m  for  life  be  disseised  by  two,  and  he  releaseth  to  one  of  them,  he  shall 
hold  out  his  companion,  for  the  disseisor  gained  but  the  estate  for 
or  the  dis-  life.  So  if  two  joint-tenants  make  a  lease  for  life,  and  after  do  dis- 
ci ai^esuS  7  seise  the  tenant  for  life,  and  he  release  to  pne  of  them,  he  shall  hold 

for  life ; 

(d  1)  And  if  this  release  should  enure  by  way  of  entry  and  feoffment,  it  would  not  only 
devest  the  estate  of  the  other  disseisor,  but  revest  the  estate  in  the  other  disseisee,  who  was 
a  stranger  to  the  release. — [Ed.] 

(e  1)  We  have  seen,  that  a  release  to  one  of  two  disseisors  of  an  estate  in  fee,  enures  to 
the  releasee  alone ;  but  it  is  otherwise,  if  tenant  in  tail,  or  for  life,  be  disseised  by  two,  and 
release  to  one  only ;  for  such  release  will  enure  to  both  the  disseisors.  '  And  the  reason  of 
this  difference  is,  that,  as  the  disseisor  gains  the  immediate  fee  by  the  disseisin,  it  must  be 
the  conveyance  of  the  right  to  the  immediate  fee  also  that  can  change  the  estate.  If,  there- 
fore, the  disseisee  in  fee,  or  the  tenant  for  life  and  remainder-man,  release  their  right  to  one 
of  the  disseisors,  it  turns  his  wrongful  estate  in  fee  into  a  rightful  one :  but  if  the  tenant  in 
tail  or  for  life  release  their  right,  they  would  convey  a  right  to  a  different  estate,  than  that 
which  was  gained  by  the  disseisin ;  for,  in  order  to  turn  the  wrongful  estate  into  a  rightful 
one,  the  right  which  is  conveyed  must  be  commensurate  with  the  wrong:  if  they  are  not 
equal  in  quantity,  they  must  continue  distinct,  and  the  first  estate  remains  unaltered. 
Watk.  Gilb.  Ten.  691.    Infra,  276  a — [Ed.] 

(r  1)  In  the  former  case,  the  lessor  might  recover  in  assise  before  the  release,  though 
he  could  not  take  the  profits,  and  after  the  release,  he  may  both  recover  and  take  the  profits ; 
for  the  estate  gained  by  the  disseisin  being  wholly  defeated,  if  the  disseisor  should  main- 
tain an  action  against  him  for  the  profits,  it  must  be  grounded  on  the  release  of  the  bare  and 
naked  right  of  the  lessee  for  years,  which  cannot  be  transferred ;  but,  in  the  latter  case,  the 
lessor  cannot  have  an  assise  during  the  life  of  the  lessee  for  life.    Hawk.  Abr.  368. 
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out  his  companion,  for  the  disseisin   was  but  of  an  estate  for 
Jife(ol). 

'     If  tenant  for  life  be  disseised  by  two,  and  he  in  the  reversion  and  <w  whe"»  *• 
tenant  for  life  join  in  a  release  to  one  of  the  disseisors,  he  shall  hold  jSm  with  the 
his  companion  out,  and  yet  it  cannot  enure  by  way  of  entry  and  fe-  Sntlnihe*" 
'    oflment     But  if  they  severally  release  their  several  rights,  th&t releaae- 
several  releases  shall  enure  to  both  the  disseisors. 

But  here  in  Littleton's  case,  where  tenant  in  fee-simple  is  disseised 
by  two,  and  releaseth  to  one  of  them,  this  for  many  purposes  enu- 
retli  by  way  of  entry  and  feoffment,  and  therefore  he,  to  whom  the 
release  is  made,  shall  hold  out  his  companion,  and  be  made  sole 
tenant  of  the  fee-simple.  And  this  holdeth  not  only  in  case  of  a 
disseisin,  but  also  in  case  of  intrusion  and  abatement :  but  necessa- 
rily he,  to  whom  the  release  is  made,  must  be  in  by  wrong,  and  not 
by  title. 

*If  two  men  do  gain  an  advowson  by  usurpation,  and  the  right  (470)* 
patron  releaseth  to  one  of  them,  he  shall  not  hold  out  his  companion, 
but  it  shall  enure  to  them  both ;  for  speing  their  clerk  came  in  by 
admission  and  institution,  which  are  judicial  acts,  they  are  not 
merely  in  by  wrong :  for  an  usurpation  shall  cause  a  remitter,  as  it 
appeareth  in  F.  N.  B.  31  m. 

But  if  a  lease  for  life  be  made,  the  remainder  for  life,  the  remain-  19  h.  6. 22. 
der  in  fee,  and  he  in  remainder  for  life  disseiseth  the  tenant  for  life,  ca2>'<uoo. 
and  then  tenant  for  life  dieth,  the  disseisin  is  purged,  and  he  in  the  c$5J£l«b>) 
remainder  for  life  hath  but  an  estate  for  life  (h  1).     And  so  note  a 
diversity  where  the  particular  estate  for  life  is  precedent,  and  when 
subsequent. 

ALSO  j  if  I  be.  disseised,  and  my  disseisor  is  disseised,  if  Ire-  littlbtok. 
lease  to  the  disseisor  of  my  disseisor,  /shall  not  have  an  assise  ^|*gt^I3" 
nor  enter  upon  (24)  the  disseisor,  because  his  disseisor  hath  my  onreieawde 
right  by  rny  release,  fyc.  (25)  And  so  it  seemeth  in  his  case,  if^^l*^ 
there  be  twenty  disseised  one  after  another,  and  I  release  to  the  aecjuent  di* 
last  disseisor,  (26)  this  disseisor  shall  bar  all  the  others  of  their  enure!  to  him 
actions  and  titles.  And  the  cause  is,  (27)  as  it  seemeth,  for  that  o?tSioCither2. 
in  many  cases,  when  a  man  hath  lawful  title  of  entry,  (28)  al- 

(24)  le—son,  L.  and  M.  and  Roh.  (27)  come  il  semble,  not  in  L.  and  M.  nor 

(25)  et  not  in  L.  and  M.  nor  Roh.  Roh. 

(26)  eeluy  disseisor — il,  L.  and  M.  and  (28)  coment  que  il  n'entra  pas—et  erUre, 
Roh.  L.  and  M.  and  Roh. 

(el)  And  the  release,  enuring  by  way  of  entry  and  feoffment,  does  not  diminish  the 
estate  of  the  releasee,  nor  revest  an  estate  in  any  not  concerned  therein ;  but  only  devests 
the  estate  which  the  other  joint-tenant  gained  by  disseisin. — [Ed.] 

(h  1)  For  the  law  more  respects  a  lesser  estate  by  right,  than  a  larger  estate  by  wrong. 
Ante,  42  b.  vol.  1.  p.  620.  That  words  of  inheritance  are  not  necessary  in  a  release  which 
enures  by  way  of  fnitter  le  droit,  because  the  disseisor,  to  whom,  or  to  whose  feoffee,  or 
heir,  it  is  made,  has  a  fee-simple  at  the  time  of  the  release,  see  infra,  274  a.  and  275  a.— 
[Ed.} 

VOI~  II.  50 
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though  he  doth  not  enter,  he  shall  defeat  all  mesne  titles  by  hit 
release,  fyc.  But  this  holds  not  (29)  in  every  case,  as  shall  be 
said  hereafter  (1). 

876  b.  Here  it  is  to  be  observed,  that  a  release  by  one,  whose  entry  is 
lawful,  to  him  that  is  in  by  wrong,  shall  purge  and  take  away  all 
mesne  estates  and  titles.  And  where  our  author  first  putteth  his 
case  of  two  estates  by  wrong,  and  after  of  twenty  disseisins,  all  es- 
tates be  wrong. 

(471)»  *If  A.  disseise  B.,  who  enfeoffeth  C.  with  warranty,  who  enfeoff- 
zmtf'li'h  et^  D.  with  warranty,  and  E.  disseiseth  D.,  to  whom  B.  the  first dis- 
6.4i.  n  h. i  seisee  releaseth,  this  doth  defeat  all  the  mesne  estates  and  warren- 

33.  9  H  7  25  • 

2  e.  4.  ifc  3i  ties,  because  the  release  of  B.  is  made  to  a  disseisor,  and  his  entry 
L4£  v?d.  is  lawful  (i  1). 

3H.6.3& 

r^t*™!       JiLSO,  if  my  disseisor  letteth  the  tenements  whereof  he  dis- 

276  b.l  "  seteed  me  to  another  (30)  for  term  of  life,  and  after  the  tenant 
ifmadeto'the  for  term  of  life  alieneth  in  fee,  and  I  release  to  the  alienee,  Ifi 
»!*££ °u?B  then  my  disseisor  cannot  enter  causal  quS  supra,  albeit  that  atone 
™n£*to'  t*me  Me  alienation  was  to  pis  disinheritance,  fyc. 

him  In  exclu- 

disaei»»r:  "  Jilso,  if  my  disseisor  letteth,  fyc.9y     If  *ne  disseisor  make  a 

277  b.     jease  for  ]jfe^  an(j  ^g  ]essee  maketh  a  feoffment  in  fee,  and  the  dis- 

seisee releaseth  to  the  feoffee,  the  disseisor  shall  not  enter  upon  the 
feoffee ;  for  albeit  the  release  to  one  joint  feoffee  of  a  disseisor,  as 
hath  been  said,  shall  not  exclude  the  other,  yet  a  release  to  the  feof- 
fee of  a  tenant  for  life  in  this  case  shall  take  away  the  entry  of  the 
•277  a.  disseisor  for  the  alienation  which  was  made  to  his  'disinheritance, 
he  having  the  inheritance  by  disseisin,  so  as  he  could  have  no  war- 
ranty annexed  to  it,  and  tenant  for  life  hath  forfeited  his  estate. 

•ecuf  if  the  But  if  the  entry  of  the  disseisee  were  not  lawful,  it  is  otherwise, 
enu^ww'not  As  if  a  man  make  a  lease  for  life,  and  the  lessee  for  life  is  disseised, 
Is  a*  147  an(* tnat  disseisor  ifi  disseised,  and  he  in  the  reversion  releaseth  to 
sacu  417.  6  the  Second  disseisor,  the  first  disseisor  shall  enter  upon  the  second 
Ho&  279.)  disseisor,  and  his  entry  is  lawful ;  and  if  the  lessee  for  life  re-enter, 
he  shall  leave  the  reversion  in  the  first  disseisor;  and  the  cause  is, 
for  that  "the  entry  of  the  disseisee,  at  the  time  of  the  release  made, 

(29)  my—pas,  L.  and  M.  and  Roh.  (30)  outer,  not  in  L.  and  M.  nor  Roh. 

(1)  This  is  upon  the  same  principle,  that,  where  the  title  to  the  possession  is  equal,  the 
party  who  obtains  the  right  shall  be  preferred. — So,  by  the  modern  law,  where  the  equity 
of  the  parties  is  equal,  he  who  has  the  law  is  to  be  preferred.    [Butler,  Note  241.] 

(i  1)  It  is  observable,  that  the  release,  in  this  case,  is  made  to  a  disseisor,  who  comes 
not  to  the  land  in  privity  of  the  estate  to  which  the  warranty  was  annexed ;  and  all  the 
right  of  C.  and  D.  to  the  said  estate  being  wholly  defeated  by  the  release  of  B.,  their 
re-entry  cannot  recontinue  their  former  possession,  but  they  must  be  disseisors  anew. 
Hawk.  Abr.  370.  Here  it  appears,  that  where  several  parties  have  an  equal  title  to  the 
possession,  he  who  acquires  the  right  shall  hold  out  the  others.  Upon  the  same  principle, 
where  the  two  parties  have  equal  equity,  the  one  who  has  the  legal  title  shall  be  preferred. 
Ante,  p.  55.  n.  (l  1).— [Ed.] 
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was  *not  lawful  (k  1).     And  the  book  of  (/)  9  H.  7.  25.  is  to  be     (472)* 
intended  (b)  of  an  estate  tail,  mutatis  mutandis.  eft  9  a  7. 25. 

If  in  the  case  aforesaid,  the  disseisor  make  a  lease  for  life,  and  the 
lessee  infeoffeth  two,  and  the  disseisee  release  to  one  of  the  feoffees, 
this  shall  bar  the  disseisor,  as  hath  been  said  ;  but  yet  he  shall  not 
hold  out  his  companion  for  the  cause  aforesaid. 

ALSO j  if  a  man  be  disseised,  who  hath  a  son  within  age,  and  rjj^fJX 
dieth,  and  the  son  being  within  age  the'disseisor  dieth  seised,  and  *■  277  a  1  " 
the  land  descend  to  his  heir,  and  a  stranger  abate,  and  after  the  on  release  de 
son  of  the  disseisee,  when  he  cometh  to  his  full  age,  releaseth  all  S1S1  byW 
his  right  to  the  abator;  in  this  case  the  heir  of  the  disseisor  shall  J^hlS  entry 
not  have  an  assise  of  mort  d9ancester  against  the  abator;  but  EJ^JSJr 
shall  be  barred  (31),  because  the  abator  hath  the  right  of  the  son  oftheheirof 
of  the  disseisee  by  his  release,  and  the  entry  of  the  son  was  con-  uenuna ui 
geable  (l  1),  (32)  for  that  he  was  within  age  at  the  time  of  the  JX!01* 
descent,  fyc. 

The  reason  of  this  case  is,  for  that  the  entry  of  the  heir  is  conge-     277  a. 
able,  and  the  abator  is  in  the  land  by  wrong. 

BUT  if  (33)  a  man  be  disseised,  and  the  disseisor  fnaheth  a  littl»ton. 
feoffment  upon  condition,  viz.  to  render  to  him  a  certain  rent,  tfflfjfZ6* 
and  for  default  of  payment  a  re-entry,  fyc.  if  the  disseisee  release  0n  released* 
to  the  feoffee  upon  condition,  yet  this  (34)  shall  not  amend  the  gj^6 JJ*  ifl_ 
estate  of  the  feoffee  upon  condition;  for  notwithstanding  such  sear's feof- 
release,  yet  his  estate  is  upon  condition,  as  it  was  before  (m  1).      tb^thTwn- 

dition  is  nut 
avoided. 

*(35)  •find  with  this  agreeth  the  opinion  of  all  the  justices,    (473)# 
Pasch.  9  H.  7. 

Here  the  entry  of  the  disseisee  is  congeable,  and  yet  the  release    227  b. 
doth  not  avoid  the  condition,  because  the  feoffee  is  in  by  title,  as    9a7-25* 
hath  been  said,  and  may  have  a  warranty  (36).     And  herein  our  au- 

(31)  d 'assise,  added  in  L.  and  M.  and  (35)  This  paragraph  not  in  L.  and  M. 

Ron.  nor  Roh. 

(32^  fcte.  added  in  L.  and  M.  and  Roh.  (36)  "  The  reason  of  this  case  in  the  book 

(33)  ascitfh,  added  in  L.  and  M.  and  Roh.  here  cited  is,  that  tlie  condition  is  like  a  cove- 

(34)  n'amendra—^ie.  abatera,  L.  and  M.  nant  between  them ;  and  he  is  estopped  from 
and  Roh.  ne  alttrast,  Pap.  MS.  n'avoidera,  claiming  it  otherwise ,-  and  the  diversity  foU 
Vell.  MS.  lowing  sums  to  warrant  this.    Post,  278  b." 

Lord  Nott.  MSS.    Butler,  Note  244. 

(k1)  As  the  entry  of  the  disseisee  was  not  lawful,  his  release  cannot  enure  by  way  of 
entry  and  feoffment ;  and,  therefore,  the  estate  of  the  releasee  being  defeated  by  a  mesne 
title,  the  right  of  possession  draws  the  naked  right  along  with  it.    Infra,  266  a. — [Ed.] 

(b)  For  it  is  not  so  expressed  in  any  part  of  page  25  of  the  Year  Book  referred  to  ;  and  in 
another  place  Lord  Coke,  after  observing,  that  the  case  in  9  H.  T.  25  a.  is  misprinted,  mentions 
what  the  reading  should  be  according  to  the  manuscript,  which  he  had  s  en.  See  6  Hep.  76. 
[Note  from  the  ISth  London  Edition,  1823.] 

(l  1)  t.  e.  lawful.-*.^] 

(ill)  For  the  feoffee  shall  not,  by  force  vf  the  release,  avoid  such  condition  against  his 
own  express  acceptance ;  though  if  the  disseisee  had  entered  and  made  a  feoffment  to  him, 
tiie  condition  woold  have  been  wholly  defeated.    Infra,  277  b. — [Ed.] 
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thor  expresseth  a  diversity  betweep  a  condition  in  law,  and  a  con- 
dition in  deed ;  for,  in  the  case  before,  when  the  disseisee  releaaeth 
to  the  feoffee  of  the  tenant' for  life,  the  condition  in  law  is  taken 
away,  but  otherwise  it  is  in  this  case  of  a  condition  in  deed. 

SSj:  SfiV  ^ut>  ^  ^e  fe°ffee  uP°n  condition  make  a  feoffment  in  fee  over 
MayoVe'a  *  without  any  condition,  and  the  disseisee  release  to  the  second  feoffee, 
€Mm'  the  condition  is  destroyed  by  the  release  before  the  condition  broken 

or  after.  For  the  state  of  the  second  feoffee  was  not  upon  any  ex- 
press condition,  as  Littleton  here  putteth  his  case,  and  he  may  have 
advantage  of  the  release,  because  it  is  not  against  his  own  proper 
acceptance,  as  Littleton  speaketh  in  the  next  section. 

But  if  it  be  a  wrongful  title,  such  a  title  is  taken  away  by  a  re- 
lease ;  as  if  A.  disseised  B.  to  the  use  of  C,  B.  release  to  A.,  this 
shall  take  away  the  agreement  of  C.  to  the  disseisin,  because  it 
should  make  him  a  wrong-doer :  as  if  the  disseisor  be  disseised,  the 
disseisee  release th  to  the  second  disseisor,  this  taketh  away  the  right 
the  first  disseisor  had  against  the  second,  and  a  relation  of  an  estate 
14H.8.  la     game<*  by  wrong  shall  never  defeat  an  estate  subsequent  gained  by 
JprPc2n       rig*1*  against  a  single  opinion,  not  affirmed  by  any  other,  in  one  of 
Ao£?276bo   our  books. 

(    uttlwow.       IN  the  same  manner  it  is,  where  a  man  is  disseised  of  certain 
^  27^b77*  fond** an^  the  disseisor  grant  a  rent-charge  out  of  the  same  land, 
Onroiewede  #c«  ^tbeit  the  disseisee  doth  afterwards  release  to  the  disseisor, 
SlSi  uJdis-    $c:yet  the  rent-charge  remains  in  force.    And  the  reason  in  these 
•J]**,  rent-    two  cases  is  this*  that  a  man  shall  not  have  ^advantage  by  such 
previously     release  which  shall  be  against  his  proper  acceptance,  and  against 
S^t«reboot   his  own  grant.    And  albeit  some  have  said,  that  where  the  entry 
*74741»     °f  a  man  f*  congeable  upon  a  tenant,  if  he  releases  to  the  same 
*     *      tenant,  that  this  shall  avail  the  tenant,  as  if  he  had  entered  upon 
the  tenant,  and  after  ertfeoffed  him,  fyc.  this  is  not  true  in  every 
case.     For  in  the  first  case  of  these  two  cases  aforesaid,  \f  the 
disseisee  had  entered  upon  the  feoffee  upon  condition,  and  qfter 
enfeoffed  him,  then  is  the  condition  wholly  defeated  and  avoided. 
And  so  in  the  second  case,  if  the  disseisee  entereth  and  er\feoffeth 
him  who  granted  the  rent-charge,  then  is  the  rent-charge  taken 
away  and  avoided  ;  but  it  is  not  void  by  any  such  release  with- 
out entry  made,  fyc. 

277  b.         uAnd  the  disseisor  grant  a  rent-charge,  fyc."     Here  is  implied 
(8  Rep.  78  b.)  commons,  or  any  other  *profit  out  of  the  lands.     And  the  reason  is, 
•   *278  *•     because  he  shall  not  avoid  his  own  grant  by  a  release  he  himself  had 
■ecniuto     acquired  since  the  grant:  but  if  the  disseisor  in  that  case  be  dissei- 
JiSSed'by*    ^^  an(*  t*ie  <^sse^see  release  to  the  second  disseisor,  he  shall  avoid 
th^reieaaee    it ;  as  by  that  which  hath  been  said,  sect  473,  appeareth.     So,  like- 
(7Re£3&)   wise,  if  A.  and  B.  be  joint  disseisors,  and  B.  grant  a  rent-charge, 
<Mo.  jS)*0  and  the  disseisee  release  to  A.  all  his  right,  A.  shall  avoid  the  rent- 
charge,  because  it  was  not  granted  by  him,  and  so  not  within  the 
reason  of  our  author. 
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If  there  be  two  femes  joint  disseisors,  and  the  one  taketh  husband,  (Ante,  276  a.) 
and  the  disseisee  release  to  the  other,  she  is  sole  seised,  and  shall 
hold  out  the  husband  and  wife. 

If  two  disseisors  be,  and  they  enfeoff  another,  and  take  back  an 
estate  for  life  or  in  fee,  albeit  they  remain  disseisors  to  the  disseisee, 
as  to  have  an  assise  against  them,  yet  if  he  release  to  one  of  them, 
he  shall  not  hold  out  his  companion,  because  their  state  in  the  land 
is  by  feoffment  (n  1). 

If  there  be  two  disseisors,  and  they  be  disseised,  and  they  *re-     (475)* 
lease  to  their  disseisor,  and  after  disseise  him,  and  then  the  disseisee 
release  to  one  or  both  of  them,  yet  the  second  disseisor  shall  re-enter,  % 

for  they  shall  not  hold  the  land  against  their  o\yn  release ;  for  Lit- 
tleton here  saith,  that  they  shall  not  avoid  their  own  grant,  and  by 
like  reason  they  shall  not  avoid  their  own  release:  Et  sic  de  simil- 
ibus. 

"%A$  \f  he  had  entered  upon  the  tenant,  and  after  enfeoffed  ]?£)!££&* 
him"     Here  is  another  kind  of  release,  viz.  a  release  which  enur-  gjjjfr^u 
eth  by  way  of  entry  and  feoffment ;  for  if  a  disseisee  release  to  one  not  enure  by 
of  the  disseisors,  to  some  purpose  this  shall  enure  by  way  of  entry  lnJfeo«?lry 
and  feoffment,  viz.  as  to  hold  out  his  companion.     But  as  to  a  rent-  "JaSu,  194.) 
charge  granted  *by  him,  it  shall  not  enure  by  way  of  entry  and  fe-    *278  b. 
offment ;  for  if  the  disseisee  had  entered  and  enfeoffed  him,  the  rent- 
charge  had  been  avoided.     But  it  is  a  certain  rule,  that  when  the 
entry  of  a  man  is  congeable,  and  he  releaseth  to  one  that  is  in  by 
title,  (as  here  the  feoffee  upon  condition  is),  it  shall  never  enure  by 
way  of  entry  and  feoffment,  either  to  avoid  a  condition  with  which 
he  accepted  the  land  charged,  or  his  own  grant,  or  to  hold  out  his 
companion.  * 

And  where  it  appeareth»by  our  author,  that  acts  done  by  the  dis-  a*.  &  stud, 
seisor  shall  not  be  avoided  by  the  release  of  the  disseisee,  it  is  to  be  *° 
noted,  that  acts  made  to  the  disseisor  himself  shall  not  be  avoided 
by  the  alteration  of  his  estate  by  the  release  of  the  disseisee;  as  'if 
the  lord  before  the  release  had  confirmed  the  estate  of  the  disseisor 
to  hold  by  lesser  services,  the  disseisor  shall  take  advantage  of  it, 
and  so  of  estovers  to  be  burnt  in  the  house,  and  the  like  law  of  a 
warranty  made  unto  him. 

If  the  heir  of  the  disseisor  endow  his  wife  ex  assensu  patris, 
and  the  disseisee  release  to  the  disseisor,  he  shall  not  avoid  the  en- 
dowment, for  that  is  like  the  case  put  by  Littleton  of  the  Tent-charge. 

If  an  alien  be  a  disseisor,  and  obtain  letters  of  denization,  and  then 
the  disseisee  release  unto  him,  the  king  shall  not  have  the  land,  for 
the  release  hath  altered  the  estate,  and  it  *is  as  it  were  a  new  pur-     (476)# 
chase ;  otherwise  it  is  if  the  alien  had  been  the  feoffee  of  a  dissei- 
sor (o  1). 

(v  1}  See  ante,  note  (z),  p.  465,  466.— [Ed.] 

(o  1)  For  it  is  intended  that  the  feoffee  has  a  warranty,  by  force  of  which  he  may  pre- 
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If  the  lord  disseise  the  tenant,  and  is  disseised,  the  disseisee  re- 
lease to  the  second  disseisor,  yet  the  seignory  is  not  revived,  for 
between  the  parties  the  release  enures  by  way  of  entry  and  feoff- 
ment as  to  the  land ;  but  not  having  regard  to  the  seignory  and  for 
that  the  possession  was  never  actually  removed  or  revested  from  the 
disseisor,  who  claimeth  under  the  lord,  the  seignory  is  not  revived. 
But  if  the  lord  and  a  stranger  disseise  the  tenant,  and  the  disseisee 
release  to  the  stranger,  there  the  seignory,  by  operation  of  law,  is 
revived,  for  the  whole  is  vested  in  the  stranger,  which  never  claimed 
under  the  lord :  and  in  that  case,  if  the  lord  had  died,  and  the  land 
had  survived,  the  seignory  had  been  revived.  But  if  the  lord  had 
disseised  the  tenant,  and  been  disseised  by  two,  and  the  disseisee  re- 
leased to  one  of  them,  the  seignory  is  not  revived,  because  he  claimed 
(as  hath  been  said)  under  the  lord. 

266  a.  For  the  better  understanding  of  transferring  of  naked  rights  to 
•upnuVraci.  lands  or  tenements,  either  by  release,  feoffment,  or  otherwise,  it  is 
Brttto^fo?'  to  De  known,  that  there  is  jus  proprietatis,  a  right  of  ownership; 
Brao!'iib.5.  jus  possessionis,  a  right  of  seisin  or  possession ;  and  jus  proprieta- 
foi.  3T2.  Us  et  possessionis,  a  right  both  of  property  and  possession :  and  this 
5g}»?Sin«  *s  anciently  called  jus  duplicatum  or  droit  droit.  For  example,  if 
"^J'hiv-  a  man  be  disseised  of  an  acr^  of  land,  the  disseisee  hath  jus  propri- 
fngadefewi-  etatis,  the  disseisor  hath  jus  possessionis  (pi);  and  if  the  disseisee 
•fon^lnthi  release  to  the  disseisor,  he  hath^'u^  proprietatis  et  possessionis  (q  1). 
K^'defekt-  And  regularly  it  holdeth  true,  that  when  a  naked  right  to  land  is  re- 
$iEeiandht  ^ease^  t0  one  tnat  huthjtis  possessionis,  and  another  by  a  mean  title 
recover  the  land  from  him,  the  right  of  possession  shall  draw  the 
naked  right  with  it,  and  shall  not  leave  a  right  in  him  to  whom  the 
release  is  made.  For  example,  if  the  *heir  of  the  disseisor  being 
in  by  descent,  A.  doth  disseise  him,  the  disseisee  release  to  A.  now 
hdth  A.  the  mere  right  to  the  land.  But  if  the  heir  of  the  disseisor 
enter  into  the  land,  and  regain  the  possession,  that  shall  draw  with 
1t the  mere  right  to  the  land,  and  shall  vnot  regain  the  possession 
only,  and  leave  the  mere  right  in  A.,  but  by  the  recontinuance  of 
the  possession  the  mere  right  is  therewith  vested  in  the  heir  of  the 
disseisor  (r  1). 


serve  his  estate,  or  recover  in  value  if  he  lose  it,  which,  it  seems,  the  king  may  take 
advantage  of,  as  being  annexed  to  the  estate,  (though  he  cannot  claim  a  mere  right  of  a 
real  action,  as  forfeited  to  him,  3  Co.  2  b.)  \  and  the  king  shall  not  lose  his  possibility  by 
such  a  release,  but  the  disseisor  is  merely  in  by  wrong.     Hawk.  Abr.  372. — [Ed,] 

(p  1)  But  see'ante,  p.  155.  n.  (c).— [Ed.] 

(q  1)  See  ante,  n.  (a),  p.  153,  154.— [Ed.] 

(a  1)  The  disseisor,  or  the  feoffee  of  the  disseisor,  has  the  bare  possession,  but  the  latter 
by  title;  and  therefore  the  release  to  them  serves  instead  of  the  delivery  of  the  possession 
by  feoffment ;  but  such  release  passes  the  right  of  possession,  as  well  as  the  right  of  pro- 
priety. But  the  heir  of  the  disseisor  has  the  right  of  possession  in  him,  ante,  p.  153, 154, 
n.  (a);  and  therefore  the  release  of  the  disseisee  only  passes  the  right  of  propriety. 
Therefore,  where  the  heir  of  the  disseisor  is  disseised,  and  the  disseisee  releases  to  such 
disseisor,  against  whom  the  heir  afterwards  recovers,  the  right  of  propriety  goes  along 
with  it;  because  when  the  heir  recovers,  he  defeats  the  possession  of  the  disseisor,  as  if  it 
had  never  been,  and  consequently  he  can  never  recover  in  any  action ;  for  in  the  writ  of 
right  he  must  lay  the  possession  in  himself,  or  some  of  his  ancestors,  which  he  cannot  do 
in  this  case;  for  here  there  never  was  any  possession  in  him,  but  what  was  totally  defeated 
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But  if  the  donee  in  tail  discontinue  in  fee,  now  is  the  reversion  of  Secusaatoa 
the  donor  turned  to  a  naked  right     If  the  donor  release  to  the  dis-  rigbufyuw 
continuee,  and  die,  and  the  issue  in  tail  doth  recover  the  land  against  &m£iuee 
the  discontinuee,  he  shall  leave  the  reversion  in  the  discontinuee  ;  j£jI?e8Ula 
for  the  issue  .in  tail  can  recover  but  the  estate  tail  only,  and  by  con- 
sequence must  leave  the  reversion  in  the  discontinuee,  for  the  donor 
cannot  have  it  against  his  release  (si):  but  if  the  disseisee  enter 
upon  the  heir  of  the  disseisor,  and  infeoff  A.  in  fee,  and  the  heir  of 
the  disseisor  recover  the  whole  estate,  that  shall  draw  with  it  the 
mere  right,  and  leave  nothing  in  the  feoffee  (t  1).     Not  a,  the  di- 
versity. 

or  where  th« 

Another  diversity  is  observable,  when  the  naked  right  is  prece-  p^edemto 
dent  before  the  acquisition  of  the  defeasible  estate,  for  there  the  re-  l^d^Mible 
continuance  of  the  defeasible  estate  shall  not  draw  with  it  the  prece-  ^"jl19^ 
ding  right,  (m)  As  if  the  disseisee  disseise  the  heir  of  the  dissei-  ioAw."i  * 
sor,  albeit  the  heir  recover  the  land  against  *the  disseisor,  yet  shall  e!  I*  ist^pp!. 
he  leave  the  preceding  right  in  the  disseisee  (u  1).  So  if  a  woman  af3*,^^* 
that  hath  right  of  dower  disseise  the  heir,  and  he  recover  the  land  fj^'jj- 
against  her,  yet  shall  he  leave  the  right  of  dower  in  her.  v  e.  i  si 

488.    (6  Kept 
70  a.) 

Another  diversity  is  to  be  noted,  when  the  mere  right  is  subse-     (*78)* 
quent,  and  transferred  by  act  in  law ;  theitf,  albeit  the  possession  be  JJqueSS  !ru 
recontinued,  yet  that  shall  not  draw  the  naked  right  with  it,  but  shall  {£ac?o7iaw. 
leave  it  in  him ;  as  if  the  heir  of  the  disseisor  be  disseised,  and  thp 
disseisor  infeoff  the  heir  apparent  of  the  disseisee  being  of  full  age, 
and  then  the  disseisee  dieth,  and  the  naked  right  descend  to  him,  §^*  ^ 
and  the  heir  of  the  disseisor  recover  the  land  against  him,  yet  doth  Action.  Br.  s. 
he  leave  the  naked  right  in  the  heir  of  the  disseisee  (w  1).     So,#  if  va  •*<£#& 
the  discontinuee  of  tenant  in  tail  infeoff  the  issue  in  tail  of  full  age,  475, 47&  487/ 
and  tenant  in  tail  die,  and  then  the  discontinuee  recover  the  land 
against  him,  vet  he  leaveth  the  naked  right  in  the  issue,     (n)  But  (n>38E.ai6- 
if  the  heir  of  the  disseisor  be  disseised,  and  the  disseisee  release  to  (p^Zm*. 
the  disseisor  upon  conation,  if  the  condition  be  broken,  it  shall  re-  4ReMb-> 
vest  the  naked  right     And  so,  if  the  disseisee  hath  entered  upon  the 
heir  of  the  disseisor,  and  made  a  feoffment  in  fee,  upon  condition,  if 
he  entered  for  the  condition  broken,  and  the  heir  of  the  disseisor  en- 

and  destroyed ;  and  he  cannot  recover  by  the  old  possession  of  tile  disseisee ;  for  that  was 
turned  into  a  naked  right,  which  could  not  be  transferred  but  to  a  real  atod  true  possession; 
and  here,  there  being  no  possession  but  such  as  stands  defeated,  it  is  the  conveyance  of  a 
naked  right,  which  is  not  allowed,  as  it  would  tend  to  encourage  maintenance.  Gilb.  Ten. 
60 [Ed.) 

(si)  And  as  the  donor  might  have  granted  the  reversion  while  the  tenant  in  tail  was  in 
possession,  so  he  may  release  it  to  the  discontinuee,  who  has  the  right  of  possession. 
Gilb.  Ten.  61 [Ed.) 

(t  1)  Supra,  n.  (a  l)^-[Ed.] 

(u  1)  For  in  this  case,  there  is  no  reason,  that  the  right  of  propriety  should  be  carried 
along  with  the  right  of  possession ;  for  since  the  right  remains  in  the  disseisee  unmoved, 
and  not  transferred  over  to  any  person,  he  can  recover  by  virtue  of  the  old  seisin,  that  was 
lawfully  in  him,  though  this  new  wrongful  possession  be  defeated.    Gilb.  Ten.  62. — [Ed.] 

(wl)  Because,  though  the  new  and  wrongful  possession  be  defeated,  yet  he  may  recover 
the  right  of  propriety  by  force  of  the  ancient  rightful  seisin,  which  wad  in  his  ancestor. 
Gilb.  Ten.  62.    Supra,  n.  (u  l)<—[Ed.] 
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tered  upon  him,  the  naked  right  should  be  left  in  the  disseisee.  Bat 
if  the  heir  of  the  disseisor  had  entered  before  the  condition  broken, 
then  the  right  of  the  disseisee  had  been  gone  for  ever  (x  1).  But 
now  let  us  hear  what  Littleton  saith. 

(479)*         *j2LSO,  if  a  man  be  disseised  by  an  infant  (37),  who  alien  in 

rSect478../^  and  the  alienee  dieth  seised,  and  his  heir  entereth,  the  dissti- 

278  b.]  "  sor  being  (38)  within  age,  now  is  it  in  the  election  (39)  of  the  dis- 

SttSuf6**  se%sor  to  ^ave  a  writ  (40)  °f  dum  faft  in^T3i  sfctatem,  or  «  writ  of 
droit  to  Ae     right  against  the  heir  of  the  alienee,  and  which  writ  of  them  kt 
aSenee  of  an  shall  choose,  he  ought  to  recover  by  the  law  (41),  fyc.    And  also 
aetoorfdina     he  may  enter  into  the  land  without  any  recovery,  and  in  this 
SSSJitl^   case  the  entry  of  the  disseisee  is  taken  aioay,  *£c.     But  in  this 
asataih?'  case>  if  the  disseisee  release  his  right  to  the  heir  of  the  alienee,  and 
neirlihemiie  after  the  disseisor  bringeth  a  writ  of  right  against  the  heir  of 
Mine^mere    the  alienee,  and  he  join  the  mise  upon  the  mere  right,  fyc.  the 
b!fi£und8fc£U  great  assise  ought  to  find  by  the  law,  that  the  tenant  hath  wart 
lh»27qaeo:  mere  right  (42)  than  the  disseisor  (43),  fyc.  for  that  the  tenant 
**    hath  the  right  of  the  disseisee  by  his  release,  the  which  is  the  most 
ancient  and  most  mere  right :  for  by  such  release  all  the  right 
^°97Q       Of  the  disseisee  passeth  to  the  tenant,  and  is  in  the  tenant.    (For 
***  seeing  the  tenant  hath  the  whole  fee  simple,  he  is  capable  of  the 
whole  right  of  the  disseisee,  and,  as  Littleton  here  saith,  the  right  is 
in  the  tenant).     And  to  this  some  have  said,  that  in  this  cast 
where  a  man  which  hath  right  to  lands  or  tenements  (but  his  en- 
try is  not  congeable)  if  he  release  to  the  tenant  (44)  all  his  right, 
4'C.  that  such  release  shall  enure  by  way  of  extinguishment    As 
to  this  it  may  be  said,  that  this  is  (45)  true  as  to  him  which  re- 
leaseth  ;  for  by  his  release  he  hath  dismissed  himself  (46)  quite 
(47)  of  his  right  as  to  his  person,  but  yet  (48)  the  right  which  he 
hath  may  well  pass  to  the  tenant  by  his  release.     For  it  should 
be  inconvenient  that  such  an  ancient  right  should  be  extinct  al- 
together, fyc.for  it  is  commonly  said,  that  a  right  cannot  die 

(Tl).(l). 

(37)  deins  age,  added  in  L.  and  M.  and  (43)  &e.  not  in  L.  and  M.  nor  Roh. 
Roh.  (44)  &c.  added  L.  and  M.  and  Roh. 

(38)  It  disseisor — VaHenour  in  L.  and  M.  (45)  voyer — vcrite,  L.  and  M.  and  Roh. 
%na  Roh.  (46)  quiet  merit,  not  in  L.  and  M.  nor  Roh. 

f  39)  le  disseisor— Talienour  in  L.  and  M.    —nettement,  MSS. 


and  Ro|i.                        .  (47)  tout,  added  L.  and  M.  and  Roh. 

(40)  de  not  in  L.  and  M.  nor  Roh.  (48)  le  droit  que  il  avefit  bien  poet  passer  a 

&c.  not  in  L.  and  M.  nor  Roh.  le  tenant  per  son  release,  not  in  the  Veil.  MS. 

&c.  added  L.  and  M.  and  Roh.  but  omitted  most  probably  through  mistake. 


3 


(x  1)  For  when  the  feudal  estate,  that  passed  by  the  feoffment,  is  defeated,  tfce  condi- 
tion thereunto  annexed  is  destroyed,  and  is  incapable  of  being  performed  or  broken,  and 
the  right  can  never  revest  in  the  disseisee,  but  upon  breach  of  the  condition,  which  is  now 
become  impossible ;  consequently  the  right  can  never  revest  in  him  at  all,  and  therefore  he 
can  never  recover  bv  virtue  of  his  old  seisin.  But  in  the  above  case,  if  the  condition  had 
been  broken,  and  the  disseisee  had  entered,  the  old  right  had  been  revested ;  and  if  the 
heir  had  entered  upon  him,  he  might  have  recovered  by  virtue  of  his  ancient  seisin.  Gilo. 
Ten.  63.    Supra,  266  a — [Ed.] 

(y  1)  In  the  case  here  proposed,  the  discussion  of  which  is  continued  through  the  five 
following  sections,  Littleton  distinguishes  between  releases,  which  in  respect  of  some 
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*"  Which  writ  of  them  he  shall  choose,  fyc."    Note,  many  times    (48<n* 
in  one  case  the  law  doth  give  a  man  several  remedies,  and  of  seve-     278  b. 

Vi<L  sect.  514. 
28  K  3. 93.    9 

persons  enure  by  way  of  milter  It  droit,  and  of  other  persons  by  extinguishment,  and  re- 
leases which  enure  by  way  of  extinguishment  against  all  persons,  and  of  which  all  men 
may  take  advantage.  The  case  put  by  Littleton  is,  in  substance,  that  A.  is  disseised  by 
B.,  an  infant,  who  makes  a  feoffment  to  C,  and  afterwards  C.  dies  seised,  and  the  land 
descends  to  his  heir  D.,  B.  being  still  an  infant.  Under  these  circumstances,  A.'s  entry 
is  taken  away  by  the  descent ;  but  B.  the  infant,  may  either  enter,  or  have  a  writ  of  dum 
fuit  infra  aetatem,  or  a  writ  of  right.  In  the  mean  time,  D.  obtains  a  release  from  A.,  and 
afterwards  B.  brings  a  writ  of  right ;  in  this  case,  he  shall  be  barred  by  the  release  from 
A.  to  D.  For  in  a  writ  of  right,  the  question  is  of  the  mere  right,  and  the  words  modo  et 
forma prout  are  mere  words  of  form,  and  not  of  substance.  Therefore,  in  the  case  now 
under  consideration,  the  release  of  the  disseisee,  shall  enure  by  way  of  extinguishment, 
in  respect  to  the  releasor  only,  since  he  by  his  release  has  dismissed  himself  of  all  the 
right  which  was  in  him :  but,  in  respect  to  strangers,  it  shall  enure  to  pass  the  right  which 
the  releasor  had  to  the  releasee,  in  whom  it  still  subsists.  Infra,  Sect.  479, 480,  481,  482, 
and  483 ;  and  see  the  notes  there.  With  this  case  Littleton  concludes  the  doctrine  relating 
to  releases  de  mitter  le  droit  .•  the  next  head  to  be  considered  will  be  releases  which  enure  by ' 
way  of  extinguishment.  Some  of  the  distinctions  between  these  two  kinds  of  releases, 
are  incidentally  stated  in  the  discussion  of  the  case  above  proposed.  Infra,  Sect.  479, 
480— [Ed.] 

(1)  Few  parts  of  Littleton's  tenures  require  more  attention  than  the  present  section,  and 
the  five  sections  by  which  it  is  immediately  followed. 

The  case  propounded  by  Littleton,  is,  that  A.  is  disseised  by  B.  an  infant ;  that  B.  du- 
ring his  infancy,  executes  a  feoffment,  with  livery  of  seisin,  to  C.  and  his  heirs ;  that, 
while  B.  continues  an  infant,  C.  dies,  and  the  land  descends  to  D.  and  his  heirs;  that, 
after  this  descent,  B.  attains  21 ;  that  A.  then  releases  to  D.  and  his  heirs :  and  that  B. 
then  brings  a  writ  of  ricrht  against  D.  to  recover  the  land.  The  feoffment  of  B.  being  ex-, 
ecuted  by  him  during  his  minority,  was  originally  voidable  by  him  ;  yet,  being  only  void- 
able and  not  void,  it  conferred  on  C.  an  actual  estate  in  fee  simple ;  and  this  estate  would 
remain  in  C.  till  it  should  be  recovered  from  him  by  B.  or  his  heirs.  Thus  the  rights  of 
the  parties  stood  immediately  upon  the  execution  of  the  feoffment ;  and  both  A.  and  B. 
might  recover  against  C.  by  entry,  or  by  a  possessory  action,  or  by  a  writ  of  right :  and 
in  addition  to  these  remedies,  B.  might  recover  against  C.  by  the  writ  dum  fuit  infra 
seta  tern. 

The  death  of  C.  during  the  minority  of  B.  produced  a  considerable  alteration  in  the 
right  of  A.  In  the  Chapter  of  Descents,  which  take  ,away  entries,  it  has  been  shewn, 
(c.  6.  §  385).  that  if  a  disseisor  hath  issue,  and  dies  seised  of  the  land  acquired  by  the 
disseisin,  the  law  casts  the  land  on  the  issue ;  and  the  disseisee  thereby  loses  his  right  to 
recover  the  land  by  entry,  and  can  only  recover  it  by  action.  The  law  is  the  same,  when 
the  disseisor  aliens ;  and  the  alienee  dies  seised,  and  the  land  descends  to  his  issue.  But 
in  section  402,  it  is  observed,  that  this  effect  of  a  disseisin  does  not  hold  in  cases  where 
both  the  disseisin  and  the  descent  take  place  during  the  minority  of  the  disseisee.  In  re- 
spect therefore  to  A.  the  death  of  C.  during  the  minority  of  B.  was  attended  with  this  im- 
portant consequence,  that  it  deprived  A.  ofhis  right  to  restore  his  possession  by  entry,  and 
reduced  him,  if  he  sought  to  restore  it,  to  the  necessity  of  doing  u  by  action. 

In  respect  to  B.  the  descent  of  the  land,  on  C.'s  decease,  to  D.  was  altogether  inopera- 
tive :  so  that,  in  this  stage  of  the  title,  A.  was  equally  in  respect  to  B.  and  D.  the  rightful 
owner  of  the  fee ;  B.  in  respect  to  A.  was  the  tortious  possessor,  and  in  respect  to  D.  was 
the  rightful  owner  of  it ;  and  A.  by  action,  and  B.  both  by  entry  and  action,  might  recover  ' 
the  land  from  D.  The  actions  by  which  A.  and  B.  might  recover,  were  either  possessory 
as  a  writ  of  disseisin  or  assise,  or  droitural,  as  a  writ  of  right;  in  addition  to  the  writs 
which  have  been  mentioned,  B.  had  the  writ  dum  fuit  infra  aetatem. 

Under  these  circumstances  A.  released  D.  Now,  if  B.  had  either  entered  on  the  land, 
or  brought  his  possessory  action  against  D.,  B.  would  have  recovered.  For  in  a  suit  upon 
either,  the  gist  would  have  been,  whether  B.  or  D.  had  ihe  better  right  to  the  possession. 
Now,  B.  would  prove  his  actual  seisin ;  D.  could  only  produce  the  feoffment  from  B.  to  C. 
and  prove  his  heirship  to  C.  Against  these,  B.  would  plead  his  non-age ;  and  by  proving 
it,  would  avoid  the  feoffment,  and  consequently  obtain  judgment.  But,  instead  of  enter- 
ing on  the  land,  or  bringing  his  possessory  action,  B.  unadvisedly  proceeds  by  writ  of 
VOL.  II.  51 
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e.  4. 46.  21  ral  kinds,  as  in  this  case  by  action  and  by  entry ;  by  action,  either  a 
E.i  io.  2H.  writ  of  right,  or  dumfuit  infra  seta  tern. 

right.  In  such  an  action,  the  gist  is,  which  has  the  most  mere  right,  the  demandant  or 
tenant.  If  A.  had  not  executed  the  release  to  D.,  B.  must  have  recovered ;  for  possession 
standing  singly,  carries  with  it,  as  well  in  a  writ  of  right,  as  in  a  possessory  action,  a 
good  title,  till  a  better  is  shown.  Now,  B.  was  evidently  in  possession,  when  he  execut- 
ed the  feoffment;  but  that  feoffment  was  voidable  on  account  of  the  non-age,  andwu 
avoided  by  the  action.  Thus,  the  feoffment  standing  singly,  was  no  defence  against  B. 
But  the  release  altered  the  case';  it  conferred  the  right  on  D. :  and  consequently  in  a  droi- 
tural action,  where  the  question  to  be  tried  is,  which  of  the  parties  has  the  most  mere 
right,  it  gave  D.  a  better  title  than  B. 

This",  however,  was  open  to  the  objection  noticed  by  Littleton ;  that  D.  having  the  ac- 
tual estate  of  freehold,  A.'s  right  was  merged  in  it  by  the  release;  and  as,  on  this  suppo- 
sition, it  ceased  to  exist,  D.  could  not  avail  himself  of  it,  as  a  defence  against  B.  Some- 
thing of  this  nature  occurs  in  modern  law.  If  a  person  purchase  an  estate,  which  is  subfect 
to  a  judgment,  of  which,  at  the  time  of  the  purchase,  he  has  not  notice,  and  procures  a 
term  of  years,  prior  in  its  creation  to  that  judgment,  to  be  assigned  to  a  trustee  for  him, 
the  term  will  protect  him  against  the  judgment.  But  if,  instead  of  having  the  term  assign- 
ed to  a  trustee,  he  takes  an  assignment  of  it  to  himself,  it  merges  in  the  freehold,  and 
cannot  afterwards  be  set  up  as  a  protection  against  the  judgment. 

Such  is  the  nature  of  the  objection  noticed  by  Littleton.  He  answers  it  by  observing, 
that  in  these  cases,  the  effect  of  the  release  is  different,  in  respect  to  the  releasor,  from 
what  it  is  in  respect  to  strangers ;  for  that,  .in  respect  to  the  releasor,  it  ceases  to  exist,  as 
by  his  release  the  releasor  hath  dismissed  himself  quite  of  his  right ;  but  that,  in  respect 
to  strangers,  the  right  which  the  releasor  had,  passes  by  his  release  to  the  releasee,  and 
subsists  in  him  for  all  beneficial  purposes.  He  proves  his  position, — 1st,  by  producing  the 
maxim  of  tbe  common  law,  that  a  right  cannot  die ;  2dly,  from  the  general  rule,  that  a 
release  can  nevor  operate  by  way  of  extinguishment,  if  the  releasee  can  have  that  which 
is  released  to  him.  This  he  shows  by  the  nature  of  the  cases,  to  which  only  such  releases 
apply ;  as,  when  a  lord  releases  service  to  a  tenant  (Sect.  479 J,  or  where  the  owner  of  a 
rent-charge  or  common  releases  it  to  the  owner  of  the  land,  which  is  subject  to  it.  In  the 
first  of  these  cases,  the  tenant  could  not  do  the  service  to  himself;  and  in  the  second,  he 
could  not  hold,  distinct  from  his  land,  the  servitude  with  which  it  was  charged :  in  each 
case,  therefore,  the  release  necessarily  operates  by  way  of  extinguishment.  Hence  Lit- 
tleton infers,  that,  as  releases  can  only  operate  by  way  of  extinguishment,  when  the  re- 
leasee cannot  have  the  subject  which  is  released,  and  in  the  case  proposed  the  releasor 
could  take  and  hold  the  right,  the  release  could  not  operate  to  extinguish  it. 

In  support  of  this  conclusion,  he  states  (Sect.  481),  that,  as  the  law  stood  before  the 
statute  of  Westm.  2,  if  a  lease  were  made  to  a  man  for  the  term  of  his  life,  with  the  re- 
mainder over  in  fee,  and  a  stranger,  by  a  feigned  action,  recovered  the  land  against  the 
tenant  for  life,  by  default ;  and  after  the  tenant  died,  the  person  in  remainder  had  no  reme- 
dy. On  this  doctrine  of  the  common  law,  Littleton  (Sect.  482),  proposes  the  following 
case :  A.  is  a  tenant  for  life,  with  the  immediate  remainder  to  I.  S.  in  fee.  I.  S.  disseises 
A.,  and  A.  being  thus  disseised,  enters  on  I.  S.,  and  C.  then  brings  a  feigned  action 
against  A.  and  recovers  by  default.  A.  then  dies,  and  I.  S.  brings  a  writ  of  right  against 
C.  Now,  A.  by  his  entry,  defeated  the  fee  which  I.  S.  acquired  by  the  disseisin,  but  re- 
stored his  own  life  estate,  and  the  remainder  in  fee  of  I.  S.  expectant  on  it ;  and  then  in 
consequence  of  A.'s  default,  I.  S.  according  to  the  doctrine  of  the  common  law,  would,  on 
A.'s  decease,  if  the  previous  disseisin  had  not  taken  place,  have  been  wholly  without  a 
remedy.  Yet  says  Littleton,  I.  S.  shall  recover  in  a  writ  of  right.  The  reason  is  given 
by  Lord  Coke,  in  his  commentary  on  Section  482. 

"  The  seisin,"  says  his  lordship,  "  is  defeated  between  the  tenant  for  life,  and  him  in 
remainder ;  yet,  having  regard  to  the  recoveror,  who  is  a  mere  stranger,  and  hath  no  title, 
it  is  sufficient  against  him.  But  otherwise  it  is,  a|ain8t  the  party  who  defeated  the  seisin, 
the  law  being  propense  to  give  remedy  to  him  that  right  hath."  This  case,  and  Lord 
Coke's  explanation  of  it,  exemplify,  and,  to  a  certain  extent,  establish  Littleton's  posi- 
tion. The  analogy  between  the  case  propounded  by  Littleton,  and  the  case  which  he  cites 
in  support  of  his  conclusion  on  that  case,  seems  to  be,  that,  in  each  case  the  possession  of 
the  parties  in  contest  was  equally  tortious ;  and  the  law,  therefore,  preferred  the  title  of 
him  who  bad  the  most  mere  right.  For,  in  the  first  case,  B.  the  infant  acquired  the  pos- 
session by  disseisin :  D.  acquired  it  by  descent  from  C.  who  claimed  under  the  voidable 
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"And  after  the  disseisor  bringeth  a  writ  of  right,  fyc"    Here  Jjjgjjj*6 
it  appeareth,  that  there  is  a  great  art  and  knowledge  for  a  man  that  might  have 
hath  divers  remedies  to  choose  his aptest  remedy;  as  in  this  case,  if entered- 
he  bring  his  writ  of  right,  the  disseisor  shall  be  barred,  but  if  he  had 
entered  upon  the  heir  of  the  alienee,  he  should  have  enjoyed  the 
land  for  ever.     For,  in  that  case,  the  heir  of  the  alienee  after  such 
an  entry  shall  never  have  a  writ  of  right,  no  more  than  if  the  dissei- 
see entereth  upon  the  heir  of  the  disseisor,  and  make  a  feoffment  in 
fee,  if  the  heir  of  the  disseisor  *re-enter  he  shall  detain  the  land  for    *279  a/ 
ever,  and  the  feoffee  shall  not  maintain  any  writ  of  right;  for  a  bare  33  e^2^*0 
right  shall  never  be  left  in  the  feoffee,  but  shall  ever  foHow  the  pos-  24  h.  a    Re- 
session,  as  hath  been  said  (z  1):  but  if  the  disseisee  entereth  upon  merAaiSn's. 
the  heir  of  the  disseisor,  and  make  a  feoffment  in  fee  upon  condition,  msecu447- 
and  entereth  for  the  condition  broken  before  the  heir  of  the  disseisor 
enter,  he  is  restored  to  his  right  again  (a  2). 


feoffment  of  B.  But,  as  the  release  of  A.  conferred  A.'s  right  to  the  land  on  D.  the  law 
preferred  his  title  to  that  of  B.,  as  D.  by  the  acquisition  of  the  right  of  A.  had  most  mere 
right.  In  the  other  case,  I.  S.  acquired  the  possession  by  disseisin,  and  C.  acquired  it 
under  a  covinious  default.  But  though  I.  S.  by  his  tortious  entry,  accelerated  his  posses- 
sion of  the  estate ;  yet,  under  the  original  settlement  of  the  land,  he  became,  on  A.'s  de- 
cease, the  rightful  owner  of  it.  The  law,  therefore,  considered  that  the  title  of  I.  S. 
which  was  originally  a  rightful  estate,  should  be  preferred  to  the  title  of  C.  which  was 
originally  founded  in  collusion  between  him  and  A. ;  and  therefore  adjudged  it  to  I.  S.  as 
having  the  most  mere  right.  These  observations  seem  to  explain  the  sections  to  which  they 
are  applied ;  and  the  nature  of  the  argument,  suggested  by  Littleton  in  support  of  his  opi- 
nion, and  the  case  by  which  he  illustrates  it.  With  respect  to  the  statute  of  Westmin- 
ster 2,  mentioned  by  Littleton,  it  has  been  stated,  that,  at  common  law,  if  a  man  were 
tenant  for  life,  with  remainders  over,  and  a  stranger,  by  a  feigned  action,  jecovered 
against  the  tenant  for  life,  the  remainder-man  had  no  remedy,  till  it  was  supplied  by  this 
statute* 

Further  remedy  was  provided  for  them,  by  the  statute  32  Hen.  3.  c.  31.  which  enacted, 
that  all  Common  recoveries  suffered  by  tenant  for  life,  without  the  consent  of  the  persons 
is  remainder  or  reversion,  should  be  totally  void. 

To  avoid  the  effect  of  this  statute,  the  tenant  for  life  sometimes  made  a  lease  for  years ; 
the  lessee  then  made  a  feoffment,  and  a  praecipe  was  brought  against  the  feoffee,  and  he 
vouched  the  tenant  for  life.  It  was  held  that,  as  the  tenant  for  life  was  disseised  by  the 
feoffment  of  his  lessee  for  years,  he  was  not  the  actual  tenant  for  life,  or  seised  of  the  ac- 
tual freehold  when  the  recovery  was  suffered ;  and  did  not,  therefore,  fall  within  the  terms 
of  the  statute  of  Hen.  8.  To  bring  such  cases  within  the  intended  remedy,  the  statute  of 
14  Eliz.  c.8.  was  passed;  which  enacted  that  recoveries  prosecuted  against  tenants  for 
life,  or  in  tail,  after  possibility  of  issue  extinct,  or  against  any  other  with  the  voucher  of 
the  particular  tenant,  should  be  void  against  all  persons  in  remainder  or  reversion ;  with  a 
proviso,  that  nothing  in  the  act  should  extend  to  recoveries  by  good  title,  or  to  recoveries 
oy  assent  and  agreement  of  the  persons  in  remainder  or  reversion,  so  that  such  assent  and 
agreement  appeared  of  record  in  any  of  her  majesty's  courts  :  and  the  statute  of  32  Hen.  8. 
was  repealed.  In  consequence  of  the  last  proviso  in  the  statute,  a  tenant  for  life  may  now 
join  with  the  person  in  remainder  or  reversion,  in  suffering  a  common  recovery.  This  was 
first  settled  in  Wtieman  v.  Crow,  Eliz.  562 ;  and  is  every  day's  practice. 

It  sometimes  happens,  that  a  tenant  in  tail  supposing  himself  seised  in  fee,  executes  a 
settlement,  and  takes  an  estate  fpr  life  under  it :  a  question  has  been  made,  whether  such 
a  tenant  for  life  is  prevented  from  suffering  a  recovery  by  the  statutes  cited.  It  seems  to 
be  clear,  that  he  is  not ;  as  all  the  deeds  must  be  considered  as  forming  one  conveyance, 
and  as  referring  back  to  the  original  conveyance,  executed  by  the  party  when  he  was  ac- 
tually tenant  in  tail ;  so  that  the  recovery  and  the  deed  leading  the  uses  of  it,  operates 
merely  by  way  of  further  assurance. — [Butler,  Note  244.] 

(xl)  See  supra,  266  a.  p.  477.  and  n.  (a  1)  there. — [Ed.] 

(a  2)  Supra,  260  a.  p.  478.  and  n.  (x  1)  there.— [Ed.] 
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9H.7.M.  A  man  raaketh  a  gift  in  tail,  the  remainder  in  fee,  tenant  in  tail 
(481 )•  dieth  without  issue,  an  cstranger  intrude,  and  lie  in  *the  remainder 
brings  a  formedon,  and  recovereth  by  fault,  and  maketh  a  feoffment 
in  fee,  the  intruder  reverse  the  recovery  in  a  writ  of  deceit,  and 
entereth,  he  shall  detain  the  land  for  ever,  and  the  feoffee  shall  not 
have  a  writ  of  right  (b  2). 

9H.  7. 21  And  so  likewise  if  a  disseisor  die  seised,  and  a  stranger  abate,  and 
the  disseisee  release  to  him,  the  heir  of  the  disseisor  shall  enter  and 
detain  the  land  for  ever.  For  the  right  to  the  possession  shall  draw 
the  right  of  the  land  to.it,  and  shall  not  leave  a  right  in  him  to 
whom  the  release  is  made,  as  hath  been  said  before  in  the  447th 
Section  (c  2). 

Jg.«ct|7.       "It  should  be  inconvenient."    Here  again,  as  hath  been  often 
269. 440*.  722!   observed,  an  argument  ab  inconvenienti  is  forcible  in  law ;  and  that 
judges,  by  the  authority  of  our  author,  are  to  judge  of  inconveniences  , 
*279  b.    as  of  things  unlawful,  as  hereby  and  *by  many  other  places  it  ap- 
peareth  (d  2). 

"A  right  cannot  die"  Dormit  aliquando  jus,  moritur  nun- 
quam.  -For  of  such  an  high  estimation  is  right  in  the  eye  of  the  law, 
as  the  law  preserveth  it  from  death  and  destruction :  trodden  down 
it  may  be,  but  never  trodden  out  For  where  it  hath  been  said, 
that  a  release  of  right  doth  in  some  cases  enure  by  way  of  extinguish- 
ment ;  it  is  so  to  be  understood,  either  (as  Littleton  doth  here)  in 
respect  of  him  that  makes  the  release,  or  in  respect  that  by  construc- 
tion of  law  it  enureth  not  alone  to  him  to  whom  it  is  made,  but  to 
others  also,  who  be  estrangers  to  the  release,  which,  as  hath  been 
said,  is  a  quality  of  an  inheritance  extinguished. 

una  6  b.  As  if  there  be  lord  and  tenant,  and  the  tenant  maketh  a  lease  for 
life,  the  remainder  in  fee,  if  the  lord  release  to  the  tenant  for  life,  the 
rent  is  wholly  'extinguished,  and  he  in  the  remainder  shall  take 
benefit  thereof;  even  so  when  the  heir  of  a  disseisor  is  disseised, 
and  the  disseisor  make  a  lease  for  life,  the  remainder  in  fee,  if  the 
(489)*  first  disseisee  release  to  the  *tenant  for  life,  this  is  said  to  enure  by 
way  of  extinguishment,  for  that  it  shall  enure  to  him  in  the  remain- 
der, who  is  a  stranger  to  the  release ;  and  yet  in  truth  the  right  is 
not  extinct,  but  doth  follow  the  possession,  viz.  the  tenant  for  life 
hath  it-daring  his  time,  and  he  in  the  remainderto  him  and  to  his  heirs, 
and  the  right  of  the  inheritance  is  in  him  in  the  remainder;  for  a 
right  to  land  cannot  die  or  be  extinct  in  deed  5  and  therefore,  if  after 
the  death  of  tenant  for  life,  the  heir  of  the  disseisor  bring  a  writ  of 
right  against  him  in  the  remainder,  and  he  join  the  mise  upon  the 

t» 
(b  2)  For,  the  recovery  being  reversed,  all  estates  subsequent  to  it  are  defeated,  and  the 
intruder  is  restored  to  the  land  in  such  plight  as  if  there  had  been  no  recovery  at  all ; 
and  the  feoffee  cannot  maintain  an  action  on  the  naked  right  of  his  feoffor.  Hawk.  Abr. 
374.— [Ed.] 

(c  2)  Supra,  266  a.  p.  476 — 478.  and  see  the  notes  there. — [Ed.] 
(d  2)  See  ante,  66  a.  vol.  1.  p.  18.  n.  [10].— [Ed.] 
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mere  right,  it  shall  be  found  for  him,  because  in  judgment  of  law  he 
hath  by  the  said  release  the  right  of  the  first  disseisee. 

BUT  releases  which  enure  by  way  of  extinguishment  (1)  mttlbtoh. 
against  all  persons,  are  where  he,  to  whom  the  release  is  made,  ^S^nt7?' 
cannot  have  that  which  to  him  is  released.     Jls  if  there  be  lord  '* 

and  tenant ';  and  the  lordr  elease  to  the  tenant  all  the  right 
which  he  hath  in  the  seignory,  or  all  the  right  which  he  hath  in 
the  land,  fyc.  this  release  goeth  by  way  of  extinguishment  against 
all  persons,  because  that  the  tenant  cannot  have  (49)  service  to 
receive  of  himself. 

IN  the  same  manner  is  it  of  a  release  made  to  the  tenant  of  uttlrton. 
the  land  of  a  rent-charge  or  common  of  pasture,  fyc.  because  the  ^fH8,0* 
tenant  cannot  have  that  which  to  him  is  released,  fyc.  so  such  m* 

releases  shall  enure  (50)  by  way  of  extinguishment  in  all 
ways. 

J1LSO,  to  prove  that  the  grand  assise  ought  to  pass  for  the  uttuton. 
demandant,  in  the  case  aforesaid,  I  have  often  (51)  heard  the  ^^q^}* 
reading  of  the  statute  of  West.  2.  (which  is  the  third  chapter)  which         a'-* 
begun  thus:  In  casu  quo  vir  amiserit  per  defaltam  tenementum  quod  [Coke, 
fuit  jus  uxoris  suae,  &c.  that  at  the  common  law  before  (52)  the  said      280  b.] 
statute,  if  a  lease  were  made  (53)  to  a  *  man  for  term  of  life,  the    (493)* 
remainder  over  in  fee,  and  a  stranger  by  feigned  action  {feint  is  [Coke, 
a  participle  of  the  French  word  feindre,  which  is  to  feign  or  falsely      280  b.] 
pretend  so  as  a  feint  action  is  a  false  action)  recovered  against  the 
tenant  for  life  by  default,  and  after  (54)  the  tenant  dieth,  he  in 
the  remainder  had  no  remedy  before  the  statute,  because  he  had 
not  any  possession  of  the  land. 

"The  remainder  over  in  fee."    Here  is  to  be  observed,  that     280  b. 
although  the  statute  speaketh  of  a  reversion  (o),  yet,  by  the  authori-  am31 
ty  of  Littleton,  a  remainder  is  within  the  statute.  JJjJyJ  f  £ 

'  2.    fentrie,  7. 

6  E  3. 24.    7 

See  the  statute  of  14  Eliz.  cap.  8.  which  provideth  fully  for  him  e.3.  Entrie, 
in  the  remainder  (v  2).  "  £  lslaft 

F.N.B.217d. 
Register,  241. 

J 49)  aeroice  pour  prender— ceo,  L.  and  M.  {51}  en  added  L.  and  M.  and  Roh. 

.  Roh.  (52)  mesme  not  in  L.  and  M .  nor  Roh. 

(50)  per  extinguishment  en  touts  wyes,—  ?53)  a  un  kome—al  tenant,  L.  and  M.  and 

toutzfoitzperwwoVextientisementefwerstoutz  Ron. 

persona  L.  and  M.  and  Roh.  (54)  It  tenant,  not  in  L.  and  M.  and  Roh. 

(1)  Here  Littleton  returns  to  releases  by  extinguishment,  see  post,  268  a.  [Butler.] 
(r  2)  By  the  common  law,  if  n  praecipe  had  been  brought  against  a  tenant  for  life,  and  a 
recovery  suffered,  it  would  have  barred  the  persons  in  remainder ;  but  this  being  justly  con- 
sidered as  a  grievance,  a  remedy  was  given  by  the  statute  of  Westm.  2.  c.  3.  Further 
remedy  was  provided  by  the  statute  32  H.  8.  c.  31.  which  enacted,  that  all  common  re- 
coveries suffered  by  tenants  for  life,  without  the  consent  of  the  persons  in  remainder  or  re- 
version, should  be  totally  void.  If,  after  this  act,  a  tenant  for  life  had  made  a  lease  for 
years,  and  the  lessee  had  made  a  feoffment,  and  a  praecipe  had  been  brought  against  the 
feoffee,  and  he  had  vouched  the  tenant  for  life,  such  a  recovery  was  not  within  the  statute, 
because  the  tenant  for  life  was  not  then  seised  of  the  estate  for  life.    To  remedy  this,  the 
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g»  w^g;  (p)  a  Had  no  remedy  before  the  statute."  Here  it  appeareth  by 
a  Fonnedoni  Littleton,  that  if  a  man  maketh  a  lease  for  life,  the  remainder  in  fee, 
?bid.3i^8E.  and  tenant  for  life  suffereth  a  recovery  by  default,  that  he  in  the 
2i7d.F7H.r'.  remainder snould  not  have  aformefon  by  the  common  law;  for 
13-  "  Littleton  saith,  that  he  hath  not  any  remedy  before  the  statute. 

Neither  is  there  any  such  writ  in  that  case  in  the  Register,  albeit 

in  some  books  mention  is  made  of  such  a  writ 

(484)*         *«Ihave  often  heard  the  reading  of  the  statute  qf  West  2." 
<2h?°!a5w)  Here  it  is  to  be  observed,  of  what  authority  ancient  lectures  or  read- 
**         ings  upon  statutes  were,  for  that  they  had  five  excellent  qualities. 
*280  b.     First,  they  declared  what  the  common  *law  was  before  the  making 
of  the  statute,  as  here  it  appeareth.     Secondly,  they  opened  the  true 
sense  and  meaning  of  the  statute.     Thirdly,  their  cases  were  briefi 
having  at  the  most  one  point  at  the  common  law  and  another  upon 
the  statute.     Fourthly,  plain  and  perspicuous,  for  then  the  honour 
of  the  reader  was  to  excel  others  in  authorities,  arguments,  and 
'  reasons,  for  proof  of  his  opinion,  and  for  confutation  of  the  objections 
against  it     Fifthly,  they  read,  to  suppress  subtile  inventions  to 
creep  out  of  the  statute.     But  now  readings  having  lost  the  said 
former  qualities,  have  lost  also  their  former  authorities :  for  now  the 
cases  are  long,  obscure  and  intricate,  full  of  new  conceits,  like  rather 
to  riddles  than  lecturs,  which  when  they  are  opened  they  vanish 
away  like  smoke,  and  the  readers  are  like  to  lapwings,  who  seem 
to  be  nearest  their  nests,  when  they  are  farthest  from  them,  and  all 
their  study  is  to  find  nice  evasions  out  of  the  statute.     By  the  au- 
thority of  Littleton,  ancient  readings  may  be  cited  for  proof  of  the 
law ;  but  new  readings  have  not  that  honour,  for  that  they  are  so 
•         obscure  and  dark. 

rST^TOjo  JS  UT  if  he  in  the  remainder  had  entered  upon  the  tenant  for 
280  b  1  t*fe  an^  dteMtetd  him j  and  after  the  tenant  enter  upon  him,  and 
after  the  tenant  for  life  by  such  recovery  lose  by  default,  and  die, 
now  he  in  the  remainder-may  well  have  cuwrit  of  right  against 
him  which  recovers,  because  the  mise  shall  be  joined  only  upon 
the  mere  right,  fyc.  Yet  in  this  case  the  seisin  of  him  in  the  re- 
mainder was  defeated  by  the  entry  of  the  tenant  for  life.  But 
peradventure  some  will  argue  and  say,  that  he  shall  no(  have  a 
writ  of  right  in  this  case,  for  that  when  the  mise  is  joined,  it  is 
joined  in  this  manner,  scilicet,  if  the  tenant  hath  more  mere 
right  in  the  land  in  the  manner  as  he  holdeth,  than  the  deman- 

statute  14  Eliz.  c.  8.  was  passed,  reciting,  that  several  tenants  in  tail  after  possibility,  and 
other  tenants  for  life  or  lives,  had  suffered  common  recoveries,  to  the  prejudice  of  those  in 
remainder  or  reversion ;  it  was  therefore  enacted,  "  that  all  such  recoveries  had  or  prosecuted 
by  covin  against  any  such  particular  tenant,  or  against  any  other,  with  voucher  over  of  such 
particular  tenant,  should,  as  against  all  persons  in  remainder  or  reversion,  be  utterly  void, 
and  of  no  effect :  provided  that  that  act  should  not  extend  to  recoveries  by  good  title,  or  to 
recoveries  by  assent  and  agreement  of  the  persons  in  remainder  or  reversion,  so  that  such 
assent  appeared  of  record  in  any  of  her  majesty's  courts.  And  it  was  thereby  further  enacted, 
that  the  statute  32  H.  8.  should  be  repealed."  In  consequence  of  the  last  proviso  in  this 
statute,  a  tenant  for  life  may  join  with  the  persons  in  remainder  or  reversion  in  suffering  a 
common  recovery ,  without  incurring  a  forfeiture.  Wiseman  v.  Crow,  Cro.  Eliz.  562.  Pigott, 
18. 83.    5  Cru.  Dig.  398,  399 [Ed.] 
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dant  hath  in  the  manner  as  he  demandeth,  and  for  that  the 
seisin  of  the  demandant  was  defeated  by  the  entry  of  the  tenant 
for  term  of  life,  fyc.  then  he  hath  no  right  in  the  manner  ak  he 
demandeth  (g  2). 

*Here  a  disseisin  (a)  gotten  by  wrong,  and  defeated  by  the  entry     (485)* 
of  him  that  right  hath,  is  sufficient  to  maintain  a  writ  of  right  against     280  b. 
the  recoveror  in  this  case,  for  albeit  *the  seisin  is  defeated  between  juris  utr.  i. 
the  lessee  for  life  and  him  in  the  remainder,  yet  having  regard  to     *281  a« 
the  recoveror,  who  is  a  mere  stranger,  and  hath  no  title,  it  is  suffi- 
cient against  him.     But  otherwise  it  is  against  the  party  himself  ^iV^ut.38 
that  defeated  the  seisin,  and  the  law  is  propense  to  give  remedy  to  Jur. 'utr.  i. 
him  that  right  hath.     And  where  some  have  thought,  that  there  is  ***"*>  315a*> 
no  authority  in  law  to  warrant  Littleton's  opinion  herein,  they  are 
greatly  mistaken,  for  Littleton  hath  good  warrant  for  all  that  he  hath 
written. 

Lands  are  letten  to  A.  for  life,  the  remainder  to  B.  for  life,  the  re- 
mainder to  the  right  heirs  of  A. ;  A.  dieth',  B.  entereth  and  dieth ;  a 
*  stranger  intrudeth,  the  heir  of  A.  shall  have  a  writ  of  right  of  the 
seisin  which  A.  had  as  tenant  for  life. 

Lands  are  letten  to  A.  and  B.,  and  to  the  heirs  of  A. ;  A.  dieth,  (Ante,i84a. 
a  recovery  is  had  against  B. ;  the  heir  of  A.  shall  have  a  writ  of 
rigbt  of  the  whole,  for  every  joint-tenant  is  seised  per  my  et  par 
tout. 

If  lands  be  given  in  tail,  the  remainder  to  A.  in  fee,  the  donee 
dieth  without  issue,  his  wife  privement  enseint,  A.  entereth,  the 
issue  is  born,  and  entereth  upon  him,  and  dieth  without  issue,  A*. 
shall  have  a  writ  of  right  of  the  seisin  which  he  had. 

If  lands  be  given  in  tail  to  A.,  the  remainder  to  his  right  heirs ;  4  e.  3. 16,  n. 
A.  dieth  without  issue,  the  collateral  heir  of  A.  shall  have  a  writ  of 
right  of  the  seisin  of  A. 


(o  2)  Here  Littleton,  in  support  of  his  opinion,  that,  in  the  principal  case  the  grand  assise 
ought  to  pass  for  the  heir  of  the  alienee,  puts  the  case  of  a  person  who  had  a  remainder  in , 
fee  expectant  on  an  estate  for  life,  at  common  law ;  the  tenant  for  life  lost  by  default  in  a 
feigned  action,  and  died ;  he  in  the  remainder,  before  the  statute  of  Westm.  2.  c.  3.,  had  no 
remedy.  But,  if  he  had  disseised  the  tenant  for  life  before  such  recovery,  and  then 
the  tenant  for  life  had  re-entered,  and  lost  by  default,  the  remainder-man  might  have  had  a 
writ  of  right  against  the  recoveror;  for  though  the  seisin  which  he  gained  was  defeated  by 
the  re-entry  of  the  tenant  for  life,  as  to  him,  yet  it  was  a  good  ground  of  a  writ  of  right 
against  the  recoveror,  who  was  a  mere  stranger.  Infra,  280  b.  And  though  the  mise  be 
joined  in  this  manner,  whether  the  tenant  have  more  right  as  he  holds  than  the  demandant 
in  the  manner  as  he  demands,  and  the  seisin  of  the  demandant  were  defeated,  so  that  he  has 
no  right  in  the  manner  as  he  demands,  yet  he  ought  to  recover ;  for  these  words  modo  et 
forma  are  mere  form,  where  the  issue  is  joined,  as  in  this  case,  on  the  point  of  the  action. 
Infra,  281  b.— [Ed.] 

(a)  Disseisin  teems  to  be  here  printed  by  mistake  instead  of  seisin ;  as  it  wo*  the  tortious 
seisin,  which  the  remainder-man  acquired  by  his  disseisin  of  the  tenant  for  life,  that  enabled  him 
to  defeat  in  a  writ  of  right,  the  rceovery  by  the  default  of  the  tenant  for  lift.  [Note  from  the 
18M  London  Edition,  1823.] 
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(486)*         *And  so  note  a  diversity  between  a  seisin  {p  cause  possessiofra- 

i5So,14b"  t™s>  ^c'  *°r  ^ere  *s  re^1"1^  a  more  actual  seisin,  and  a  seisin  to 

40E.aa  maintain  a  writ  of  right    And  hereby  also  are  the  (#c.)  in  this  sec- 

37  Am.  4. '  tion  explained. 

84  E.  4. 24.  r  " 

7H.5.4. 

"itmtok.        ^  Mis  it  may  be  said,  that  these  words  (modo  et  formfi  prout, 
[Sect.483.  &c.)  in  so  many  cases  are  words  *qfform  of  pleading,  and  not 
281  a.]     words  of  substance.     For  if  a  man  bring  a  writ  of  entry  in  casu 
►    *281  °-     proviso,  of  the  alienation  made  by  the  tenant  in  dower  to  his  dis- 
inheritance, and  count eth  of  the  alienation  made  in  fee,  and  the 
tenant  saith,  that  he  did  not  alien  in  manner  as  the  demandant 
hath  declared,  and  upon  this  they  are  at  issue,  and  it  is  found 
*  by  verdict  that  the  tenant  aliened  in  tail,  or  for  term  of  another 
(Yeiv.i4a     man's  life,  the  demandant  shall  recover;  yet  the  alienation  was 
cBSep-ai)  °  not  in  manner  as  the  demandant  hath  declared,  fyc.  (h  2). 

rfiT'uSi  dLSO,  if  there  be  lord  and  tenant,  and  the  tenant  hold  of 
281  b.]  M*6  ^d  ty  fealty  only,  (55)  and  the  lord  distrain  the  tenant  for 
rent,  and  the  tenant  bringeth  a  writ  of  trespass  against  his  lord 
for  his  cattle  so  taken,  and  the  lord  plead  that  the  tenant  holds 
of  him  by  fealty  and  certain  rent,  and  for  the  rent  behind  he 
came  to  distrain,  fyc.  and  demand  judgment  of  the  writ  brought 
against  him,  quare  vi  et  armis,  &c.  arid  the  other  saith,  that  he 
doth  not  hold  of  him  in  the  manner  as  he  suppose,  and  upon  this 
they  are  at  issue,  and  it  is  found  by  verdict  that  fie  holdeth  of 
him  by  fealty  only ;  in  this  case  the  writ  shall  abate,  and  yet  he 
doth  not  hold  of  him  in  the  manner  as  the  lord  hath  said.  For 
the  matter  of  the  issue  is,  whether  the  tenant  holdeth  of  him  or 
no;  for  if  he  holdeth  of  him,  although  that  the  lord  distrain  the 
tenant  for  other  services  which  he  ought  not  to  have,  yet  such 
writ  of  trespass  quare  vi  et  armis,  &c.  doth  not  lie  against  the 
lord,  but  shall  abate. 

littlston.  ALSO,  (56)  in  a  writ  of  trespass  for  battery,  or  for  goods  car- 
[Sect  485.  rjed  away,  if  the  defendant  plead  not  guilty,  in  manner  *as  the 
A?gJV#.  plaintiff  suppose,  and  it  is  found  that  the  defendant  is  guilty  in 
another  town,  or  at  another  day  than  the  plaintiff  supposes,  yet 
he  shall  recover.  And  (57)  so  in  (58)  many  other  cases  these 
words,  viz.  in  manner  as  the  demandant  or  the  plaintiff  hath 
supposed,  do  not  make  any  (59)  matter  of  substance  of  the  issue; 
for  in  a  writ  of  right,  where  the  mise  is  joined  upon  the  mere 
right,  that  is  as  much  as  to  say*  and  to  such  effect,  viz.  whether 
the  tenant  or  demandant  hath  more  mere  right  to  the  thing  in 
demand. 


(55)  et — «,  L.  and  M.  and  Roh.  (58)  moltet^  added  in  L.  and  M.  and  Ron. 

(56)  en — tin,  L.  and  M.  and  Roh.  (59)  matter— manner,  L.  and  M.  and  Roh. 

(57)  urint,  not  in  L.  and  M.  nor  Roh. 

(h  2)  For  the  point  of  the  writ  is  whether  the  tenant  in  dower  aliened  to  the  dishexsion 
of  the  defendant.    See  ante,  n.  (e  2).  p.  484,  485.— [Ed.] 
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ALSO,  if  a  man  be  disseised,  and  the  disseisor  dieth  seised,  f£nm™*A 
fyc.  and  his  son  and  heir  is  in  by  descent,  and  the  disseisee  enter  ^  gjgjjfi 
upon  the  heir  of  the  disseisor,  which  entry  is  a  disseisin,  fyc.  if 
the  heir  bring  an  assise,  or  a  writ  (60)  of  entry  in  nature  of  an 
assise,  he  shall  recover. 

And  the  reason  hereof  is,  for  that  in  the  writ  of  right  mentioned     283  b. 
in  the  next  section,  the  charge  of  the  grand  assise  upon  their  oath  is 
upon  the  mere  right,  and  not  upon  the  possession. 

BUT  if  the  heir  bring  a  writ  of  right  against  the  disseisee,  he  LrrrL*To». 
shall  be  barred,  for  that  when  the  grand  assise  is  sworn,  their  [SecU87. 
oath  is  upon  the  mere  right,  and  not  upon  the  possession.     For  •• 

if  the  heir  of  the  disseisor  (61)  sue  an  assise  of  novel  disseisin, 
or  a  writ  of  entry  in  nature  of  an  assise,  and  recovers  against 
the  disseisee,  and  sueth  execution,  yet  may  the  disseisee  v  have  a 
writ  of  entry  in  the  per  against  him,  for  the  disseisin  made  to 
him  by  his  father y  or  he  may  have  against  the  heir  a  writ  of 
right. 

BUT  if  the  heir  ought  to  recover  against  the  disseisee  in  the  uttletoh. 
case  aforesaid  by  a  writ  of  right,  then  all  his  right  should  be  [Sect  488. 
clearly  taken  away,  for  that  judgment  final  (the  form  whereof  ^4a*l 
you  shall  see  in  the  last  section  of  this  Chapter)  shall  be  given  *-  ^ a  •. 
against  him,  which  should  be  against  reason  where  the  disseisee 
hath  the  more  mere  right.  U9H\* 

284  a 
*u  Which  should  be  against  reason."    Argumentum  ab  incon-  m  feci.  87, 

venienti.  mx*"* 

"For  if  the  heir  of  the  disseisor,  fyc."     Here  is  a  diversity  to     283b. 
be  observed  concerning  that  which  hath  been  said,  when  the  posses-  (Ante,  266a.) 
sion  shall  draw  the  right  of  the  land  to  it,  and  when  not     And  there-     6  e.  a.  7. 
fore  when  the  possession  is  first,  and  then  a  right  cometh  thereunto, 
the  entry  of  him  that  hath  right  to  the  possession  shall  gain  also  the 
right  which,  as  before  it  appeareth  in  those  cases  there  put,  followeth 
the  possession,  and  the  right  of  possession  draweth  the  right  unto  it ; 
but  when  the  right  is  first,  and  then  the  possession  cometh  to  the  VH.iect.4i7. 
right,  albeit  the  possession  be  defeated  (as  here  in  Littleton's  case  it 
is  by  the  heir  of  the  disseisor),  yet  the  right  of  the  disseisee  re- 
maineth  (i  2). 

AND  know  {my  son)  that  in  a  writ  of  right,  after  the  four  ltttliton. 
knights  have  chosen  the  grand  assise,  then  he  hath  no  greater  ^^^4^9, 
delay  than  in  a  writ  of  formedon,  after  the  parties  be  at  issue  [Ooki, 
(or  demurrer,  which  is  an  issue  in  law),  fyc.    Jjfnd  if  the  mise  be      284a.] 
joined  upon  bat  tail,  then  he  hath  lesser,  delay.  ^^p-  101> 

(60)  dt  enirt  en  nature  dt  assise,  il  reeovera.    section)  not  in  L.  and  M.  nor  Rob.  but  in 
Mts  si  Phdre  part  (the  beginning  of  next    both  MSS. 

(61)  suist— porta,  L.  and  M.  and  Ron. 

(i  2)  See  supra,  266  a.  p.  478.  n.  (u  I). —[Ed.] 
VOL.  II.  52 
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284  a.  "Battail"  See  for  this  word  in  the  last  section  of  this  Chap- 
(Poit,2Wb.)  ter  (K  2). 

274  a.  There  is  a  diversity  between  a  release  of  part  of  the  estate  of  a 
mftte/u1*  right,  and  between  a  release  of  a  right  in  part  of  the  land.  And 
£2f,  uTS1  therefore  Littleton  (sect  467.)  saith,  that  a  release  of  a  right  for  a 
mSjeTnfee  ^aX  or  an  nour  *s  °^  as  8°°^  f°rce>  **  ^  ne  had  released  his  right  to 
vi<L6E.3.i'7.  him  and  his  heirs  (l  2).    But  if  a  man  be  disseised  of  two  acres,  he 

in  I?    A    fit  x  ' 

DeBcenuF.29.  may  release  his  right  in  one  of  them,  and  yet  enter  .into  the  other. 

(Pott,  258a.)  J  S  J 

274b.  There  are  two  diversities:  first,  between  the  quantity  of  the  es- 
mSd^onco?-  tate  m  a  right,  and  the  quality  thereof;  for  albeit  the  *disseisee  can- 
dit'on-  not  release  part  of  the  estate,  as  hath  been  said,  yet  may  he  release 

<04E.2.r«-  his  right  upon  condition,  as  it  appeareth  by  Littleton  (sect  467), 
am*\£*'i73  (?)  an(*  &  agreeth  with  0UT  books. 

AasA  31  Am. 
13.  21 H.  24. 

Also  here  is  another  diversity  between  a  right,  whereof  Littleton 

Eutteth  his  case,  which  is  favoured  in  law,  and  a  condition  created 
y  the  party  which  is  odious  in  law,  for  that  it  defeateth  estates. 
And  therefore  if  a  condition  be  released  upon  condition,  the  release 
is  good,  and  the  condition  void. 

pt^^r*        What  things  may  be  done  upon  condition,  is  too  large  a  matter  to 
3°°k)  handle  in  this  place,  our  author  having  treated  of  Conditions  before : 

only  to  give  a  touch  of  some  things  omitted  there,  shall  suffice.     An 
express  manumission  of  a  villain  cannot  be  upon  condition,  for  once 
free  in  that  case,  and  ever  free ;  also  on  attornment  to  a  grantee  upon 
condition,  the  condition  is  void,  because  the  grant  is  once  settled. 
H°k*Jm'.»  But  this  is  to  be  understood  of  a  condition  subsequent,  and  not  of  a 
Ap.  owii-      condition  precedent ;  for  in  both  those  cases,  the  condition  precedent 
ioE.3.cap.'2.  is  good  (m  2).     But  letters  patents  of  denization  made  to  an  alien, 
3H.7.C&     may  ke  either  upon  condition  subsequent  or  precedent;  and  so  may 
the  king  make  a  charter  of  pardon  to  a  man  of  his  life  upon  condi- 
tion, as  is  above  said. 

r SecU64  ALSO,  if  there  be  lord  and  tenant,  and  the  tenant  be  disseised, 
268  a.]  *  an&  the  lord  releaseth  to  the  disseisee  all  the  right  which  he  hath 
2.  Re»«*«»  in  the  seignory  or  in  the  land;  this  release  is  good,  and  the  seig- 
eA?dlSitf "  nory  is  extinct;  and  this  is  by  reason  of  the  privity  which  is  be- 
tenuSde?^-  tween  the  lord  and  the  disseisee.  For  if  the  beasts  of  the  dissei- 
Jffignory111  see  *c  token,  and  of  them  the  disseisee  sueth  a  replevin  against 
iff the  l ntb?  '^  lord,  he  shall  compel  the  lord  to  avow  upon  him;  for  if  he 
ingdiMeisedj  avow  upon  the  disseisor,  then  upon  the  matter  shown  the  avowry 


(k  2)  As  to  the  nature  of  a  writ  of  right  and  the  proceedings  therein,  see  post,  Chap. 
52.— [Ed.] 

(l  2)  A  disseisee  cannot  release  part  of  his  estate  in  the  right,  because  he  has  no  right 
to  any  estate  bat  that  whereof  he  was  disseised ;  therefore  he  must  release  his  right  to  that 
or  none  at  all.    Hawk.  Abr.  366.— [Ed.] 

(m  2)  For  there  is  no  attornment  or  manumission  before  it  is  performed.  That  attorn- 
ment is  not  now  necessary  to  a  grant,  see  ante,  Chap.  37. — [Ed.] 
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shall  abate,  for  the  disseisee  is  tenant  to  him  in  right  and  in  iig*»djn»- 
lata  (f,  2).  S  Ty!,ofpri- 

•Hereupon  may  be  collected  and  observed  two  diversities  ;  first,     (490)# 
between  a  seignory  or  rent-service,  and  a  rent-charge :  for  a  seignory     268  a. 
or  rent-service  may  be  released  and  extinguished  to  hirn  that  hath  hlreintJ- 
but  a  bare  right  in  the  land.     And  the  reason  hereof  is,  in  respect  2JJ£«*iIJ£ 
of  the  privity  between  the  lord  and  the  tenant  in  right;  for  he  is  2n^h*5geb\ 
not  only  as  tenant  to  the  avowry,  but  if  he  die,  his  heir  within  age,        * 
he  shall  be  in  ward ;  and  if  of  full  age,  he  shall  pay  relief;  and  if  he 
die  without  heir,  the  land  shall  escheat     But  there  is  no  such  privity 
in  case  of  a  rent-charge,  for  there  the  charge  only  lieth  upon  the 
land.  . 

The  second  diversity  is  between  a  seignory  and  a  bare  right  to  J!"***1*^, 
land ;  for  a  release  of  a  bare  right  to  land  to  one  that  hath  but  a  bare  vd.Mct.ttL 
right  to  land  is  void,  as  hath  been  said.     But  here  in  the  case  of  our 
author,  a  release  of  a  seignory  to  him  that  hath  but  a  right,  is  good 
to  extinguish  the  seignory. 

"  He  shall  compel  the  lord  to  avow  upon  him,  fyc"  This  is  55-fJJJ- 
regularly  true;  but  if  the  lord  hath  accepted  services  of  the  dissei-  48  e."  a  as. 
sor,  then  the  disseisee  cannot  enforce  the  lord  to  avow  upon  him,  2E-4-68- 
though  his  beasts  be  taken,  &c.  (o  2). 

If  a  man  hath  title  to  have  a  writ  of  escheat,  if  he  accept  homage  3i  e.  i.  di*. 
or  fealty  of  the  tenant,  he  is  barred  of  his  writ  of  escheat;  but  if  he  fTa^'  4H. 
accept  rent  of  the  tenant,  that  is  no  bar  *to  him,  for  it  may  be  re-  \^  F*NB' 
ceived  by  the  hands  of  a  bailiff,     (r)  But  some  do  hold,  that  if  there     (49n» 
be  lord  and  tenant,  and  the  tenant  be  disseised,  and  the  disseisee  jKcLwa  Br!" 
die  without  heir,  the  lord  accepts  rent  by  the  hands  of  the  disseisor,  ia 
this  is  no  bar  to  him.     Contrary  it  is,  if  he  avow  for  the  rent  in  a  pRep.aa. 
court  of  record,  or  if  he  take  a  corporal  service,  as  homage  or  fealty,  3i6fc)Abr* 

(if  2)  For  although  a  person  was  disseised,  he  yet  remained  tenant  in  right  to  the  lord, 
though  the  disseisor  was  the  apparent  tenant  in  possession ;  and  the  lord  might,  if  he  pleas- 
ed, still  avow  upon  his  rightful  tenant;  for  before  the  statute  of  Quia  emptores  the  lord  was 
not  obliged  to  change  the  person  of  his  tenant,  Stamf.  Prerog.;  and  he  was  not  obliged,  in 
consequence  of  that  statute,  to  change  his  tenant,  except  in  the  case  of  lawful  feoffments, 
and  tender  of  arrears,  and  not  in  the  case  of  disseisin.  Therefore,  in  the  case  put  by  Little- 
ton, if  the  lord  avows  upon  the  disseisor  as  his  tenant,  the  disseisee  shall  reply,  and  show 
the  special  matter,  how  he  was  tenant  and  was  disseised,  and  shall  abate  the  lord's  avowry, 
becanse  the  feudal  contract  has  still  a  continuance  between  the  lord  and  tenant,  and  the 
wrongful  act  of  the  disseisor  shall  not  destroy  it.    5  Co.  21.    Gilb.  Ten.  63,  64. — [Ed.] 

(o  2)  Where  the  lord  had  accepted  rent  from  the  disseisor,  if  he  afterwards  distrained 
his  cattle  for  rent  in  arrear,  the  disseisor  might  have  compelled  the  lord  to  avow  upon  him ; 
for  the  lord  could  not,  contrary  to  his  own  acceptance,  traverse  the  title  which  he  had  there- 
by admitted.  But  it  seems  doubtful  whether,  if  the  disseisee,  after  such  acceptance,  had 
put  his  cattle  upon  the  land,  and  the  lord  had  distrained  them,  he  could  have  compelled  the 
lord  to  avow  upon  him ;  Lord  Coke  is  here  of  opinion  that  he  could  not,  because  it  is  the 
tenant's  own  laches  to  let  the  disseisor  continue  till  rent  was  thus  due  and  accepted ;  but 
the  48  Ed.  3.  9.  seems  to  the  contrary,  and  that  he  ought  to  avow  upon  the  disseisee, 
because  when  the  tenant  pleaded  the  disseisin,  to  compel  the  lord  to  avow  upon  him,  it  is 
strange  that  the  lord,  by  his  own  act  of  acceptance,  should  maintain  his  avowry,  and  de- 
stroy the  feudal  contract    See  Gilb.  Ten.  64,  65*— [£</.] 
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for  the  disseisor  is  in  by  wrong ;  but  if  the  lord  accept  the  rent  by 
the  hands  of  the  heir,  of  the  disseisor,  or  of  his  feoffee,  because  they 
•268  b.    be  in  by  title,  this  shall  bar  him  of  his  escheat,  which  is  to  *be  un- 
'  derstood  of  a  descent  or  feoffment,  after  the  title  of  escheat  accrued: 

3R.2.Enu-.'  (s)  for  if  the  disseisor  make  a  feoffment  in  fee,  or  die  seised,  and 
m^a"  a^er  tbe  disseisee  die,  without  heir,  then  there  is  no  escheat  at  all, 
2wxK&m  because  the  lord  hath  a  tenant  in  by  title  (^  2).  And  when  Little- 
ton wrote,  the  disseisee,  in  the  case  here  put,  should  have  compelled 
the  lord  to  have  avowed  upon  him,  as  Littleton  holdeth.  But  now 
SpaMHob.  *****  is  altered  by  a  latter  statute  of  (/)  21  H.  8.  For  whereas  by  fines, 
34t)  recoveries,  grants,  and  secret  feoffments,  &c.  made  by  tenants  to 

persons  unknown,  the  lords  were  put  from  knowledge  of  their 
tenants,  upon  whom  by  order  of  law  they  should  make  their  avow- 
ry, &c.  it  is  by  that  statute  enacted,  that  if  the  lord  shall  distrain 
upon  the  lands  and  tenements  holden,  &c  that  he  may  avow,  && 
upon  the  same  lands,  &c.  as  in  lands,  &c  within  his  fee  or  seignory, 
&c  without  naming  of  any  person  certain,  and  without  making 
LtoAfoKias.  avowry  upon  a  person  certain.      Upon  which  statute  these  four 
case.     '      points  are  to  be  observed.     First,  that  the  lord  hath  still  election 
either  to  avow  according  to  the  common  law,  by  force  of  the  statute, 
27H.afoi.4.  by  reason  of  this  word,  {may).     Secondly,  albeit  the  purview  of 
uf&ibi.  at  the  act  be  general,  yet  all  necessary  incidents  are  to  be  supplied,  and 
2SSjfMl'i     the  scope  and  end  of  the  act  to  be  taken ;  and  therefore,  though  he 
need  not  to  make  his  avowry  upon  any  person  certain,  yet  he  must 
allege  seisin  by  the  hands  of  some  tenant  in  certain,  within  forty 
34 &&  Avow  years.      Thirdly,  that  if  the  avowry  be  made  according  to  the  sta- 
snijaii1*   tute,  every  plaintiff  in  the  replevin,  or  second  deliverance,  be  he 
i»r§  a££     termor  or  other,  *may  have  every  answer  to  the  avowry  that  is  suffi- 
^  SKv*     c*.ent »  an<*  daa  have  aid,  and  every  other  advantage  in  law  (<uV 
*      '      claimer  only  except) ;  for  disclaim  he  cannot,  because  in  that  case 
K^  *  ml8"  tne  avowrv  *8  ma^e  uP°a  no  certain  person.     Fourthly,  where  the 
vowrie.     "    words  of  the  statute  be,  if  the  lord  distrain  upon  the  lands  and  tene- 
44  e.  a  29.     ments  holden,  yet  if  the  lord  come  to  distrain,  and  the  tenant  enchace 
aiR^i.     bis  beasts  which  were  within  the  view  out  of  the  land  holden,  and 
iellfioi     ^ere  tne  'or(*  distrain,  albeit  the  distress  be  taken  out  of  his  fee  and 
6K.2.  Res.  seignory  in  that  case,  yet  it  is  within  the  said  statute;  for  in  judg- 
CpS£'i6i*  )     ment  of  law  the  distress  is  lawful,  and  as  taken  within  his  fee  and 
seignory ;  and  this  statute  being  made  to  suppress  fraud,  is  to  be 
taken  by  equity  (q  2). 

uTTLmoi*.       ALSO,  if  land  be  given  to  a  man  in  tail,  reserving  to  the  do- 

^  Qfiflh^5'  nor  aru*  *°  ^  ^**rs  a  ceria*n  ren*9  if  the  donee  be  disseised,  and 
raImm  of  after  the  donor  release  to  the  donee  and  his  heirs  all  the  right 
5onJrbvo  d£  which  he  hath  in  the  land,  and  after  the  donee  enter  into  the  land 
nee  in  tan.  upon  the  disseisor  ;  in  this  case  the  rent  is  gone,  for  that  the  dis- 
JetowvS      seisee  at  the  time  qfthe  release  made,  was  tenant  in  right  and  in 


(p  2)  Where  the  disseisor  died  seised,  his  heir  came  in  by  title,  and  the  disseisee,  havinc 
lost  the  right  of  possession,  could  not  put  his  cattle  on  the  ground,  and  therefore  he  could 
not  compel  the  lord  to  avow  upon  him ;  but  the  lord  was  bound  to  take  the  heir  who  had 
gueh  right  of  possession  to  be  his  rightful  tenant.    Gilb.  Ten.  65,  66. — [i&] 

(q  2)  See  4  Reev.  Hist.  938.    L£  Raym.  857.    Gilb.  Diste.  189.    Poet,  161  a.— [Ed] 
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law  to  the  donor,  and  the  avowry  of  fine  (62)  force  ought  to  be  EjS»tui?aB" 
made  upon  him  by  the  donor  for  the  rent  behind,  fyc.  But  yet  rem. 
nothing  of  the  right  of  the  lands,  (scilicet)  of  the  reversion  (63) 
shall  pass  by  ruch  release,  for  that  the  donee  to  whom  the  release 
is  made,  then  had  nothing  in  the  land  but  only  a  right,  and  so 
the  right  of  the  land  could  not  (64)  then  pass  to  the  donee  by  such 
release. 

"  If  the  donee  be  disseised,  fyc"     This  is  evident  by  that  which     *S69a. 
hath  been  said.     But  admit  that  the  donee  maketh  a  feoffment  in  fee,  donlStnVn 
and  the  donor  release  unto  him  and  his  heirs  all  the  right  in  the  jSjunJ^ce 
land,  this  shall  extinguish  the  rent,  because  the  lord  must  avow  ^"^454. 
upon  him,  and  yet  the  tenant  in  tail  after  the  feoffment  hath  no  1  h!s.  tit. 
right  in  the  land.     But  the  reason  is  in  respect  of  the  privity,  and  h?? lis.  iibt4 
that  the  (u)  donor  is  by  necessity  compellable  to  avow  upon  him  <£  £■  l^* 
only ;  for  if  he  should  avow  *upon  the  discontinuee,  then  it  should  gJ'JJjJJ* 
appear  pf  his  own  showing,  that  the  reversion,  whereunto  the  rent  kAnled§- 
is  incident,  should  be  out  of  him,  and  consequently  the  avowry  doibE-lac 
should  abate  ;  and  so  was  it  (w)  resolved  Trin.  18Eliz.  in  the  court  aiLa'Sard. 
■  of  common  pleas  in  Sir  Thomas  Wiat's  case,  which  I  heard  and  Wl^^ 
observed.     And  Littleton  saith  here,  that  in  case  of  the  disseisin  iBE-ifa 
of  fine  force,  the  avowry  must  be  made  upon  the  donee.  (ti  Trin.  is 

KHz.  Sir  Th. 

"  Yet  nothing  of  the  right,  fyc.  of  the  reversion,  #c"     Here  the  incommuni 
diversity  aforesaid  between  the  rent-service  and  a  bare  right  to  the  Banco' 
land  appeareth. 

IN  the  same  manner  it  is,  if  a  lease  be  made  (65)  to  one  for  «ttlbtow. 
term  of  life,  reserving  to  the  lessor  and  to  his  heirs  a  certain    gfi?  ^^ 
rent,  if  the  lessee  be  disseised,  and  after  the  lessor  release  to  the  so  a  release 
lessee  and  to  his  heirs  all  the  right  which  he  hath  in  the  land,  iifelettfteerfar 
and  after  the  lessee  entereth,  albeit  in  this  case  the  rent  is  ear-  J^j^jj"' 
tinct,  yet  nothing  of  the  right  of  the  reversion  shall  pass  (r  2),  tinguish  thT 

aa  °  a         -w  r  x  //  renl:  though 

causa  qua  supra.  it  cannot       • 

enure  byway 
of  enlarge- 
Hereby  the  diversity  is  made  apparent  between  a  release  of  a  "^qAq 
rent-service  out  of  land,  and  a  release  of  right  to  land,  in  this  sec- 
tion. 

BUT  if  there  be  very  lord  and  very  tenant,  and  the  tenant  JFn*V£: 
maketh  a  feoffment  in  fee,  the  which  feoffee  doth  never  become  *•  ^za' 
tenant  to  the  lord  (66),  if  the  lord  release  to  the  feoffor  all  his  Release  oV 
right,  fyc.  this  release  is  altogether  void,  because  the  feoffor  hath  norVbyXlf" 

(62)  t.  e.  of  necessity.  (64)  adonques,  not  in  L.  and  M. 

(63)  adonqucB  ne,  added  L.  and  M.  and        (65)  fait  added  in  L.  and  M.  and  Roh. 
Rob.  (66)  &c.  added  in  L.  and  M .  and  Roh. 

(b  2)  In  this  case  the  release  enures  to  extinguish  the  rent,  because  of  the  privity  of 
contract,  for  the  rent  is  payable  notwithstanding  the  disseisin,  since  there  is  not  any  evic- 
tion under  an  elder  title :  but  the  disseisin  of  the  lessee  is  a  disseisin  of  the  lessor,  so  that 
the  lessor  has  no  estate  to  grant,  nor  the  lessee  any  estate  capable  of  enlargement.  2  Prest. 
Conv.  313.— [Ed.] 
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u£i"  *2r    no  right  in  the  land \  and  he  is  not  tenant  in  right  to  the  ford, 
fcSKieiit  in    but  only  tenant  as  to  make  the  avowry,  and  he  shall  never  com- 
fee  by  htm  is  ^  ^  ^.^  ^  avow  upon  him,  for  the  lord  shall  avow  upon  the 
feoffee  if  he  will.  i 

269  a.         «  Very  lord  and  very  tenant"  This  is  to  be  understood  of  a  lord 
in  fee  simple,  and  of  a  tenant  of  like  estate. 

•(494)  There  be  four  manner  of  avowries  for  rents  and  services,  &c. 
SSih^Tcaae.  viz.  1.  Super  verum  tenentem,  as  in  the  case  here  put  2.  Super 
136^ "mhjb!  veru7n  tenentem  in  formd prsedictd,  as  where  a  lease  for  life,  or  a 
we  2* 2""21  8^t  *n  ^  ke  made  the  remainder  in  fee.  3.  Upon  one  as  upon  his 
26H.6.AWW-  tenant  by  the  manor,  omitting  {very) ;  and  this  is  when  the  lord 
g?ir,7267?E5  hath  a  particular  estate  in  the  seignory,and  so  shall  the  donor  *upon 
tMJDEJBL  ^e  donee,  or  lessor  upon  the  lessee.  4.  Sur  le  matter  en  la  tent 
iVRe"  lU6b.  M  w^m  his  fee  and  seignory.  As  where  the  tenant  by  knight- 
21H.&C.19.)  service  maketh  a  lease  for  life  reserving  a  rent,  and  die,  his  heir 
47E^6foib'ui.  w*tmn  age>  ^e  guardian  shall  avow  upon  the  lessee,  scilicet  super 
tfj^B  h. 6.  materiam  prsedictam  in  terris  et  tenementis  prsedictis  ut  infra 
53.)  2i  h.  e*"  feodum  et  dominium  suum.  Now  by  the  statute  the  very  lord 
34^*  (Po,^  may  avow,  as  in  lands  within  his  fee  and  seignory,  without  avowing 
upon  any  person  in  certain  (1). 

Here  appeareth  the  diversity  between  a  tenant  in  tail,  and  a 
tenant  in  fee-simple ;  for  albeit  tenant  in  tail  make  a  feoffment  in 
fee,  yet  the  right  of  the  intail  remains,  and  shall  descend  to  the  issue 
in  tail  (s  2).  But  when  the  tenant  in  fee-simple  make  a  feoffment 
in  fee,  no  right  at  all  remains  of  his  estate,  but  the  whole  is  trans- 
ferred to  the  feoffee. 

Also  the  lord  is  not  compellable  in  that  case  to  avow  upon  the 
feoffor ;  but  if  he  will,  as  Littleton  here  saith,  he  may  avow  on  the 
feofiee ;  but  so  it  is  not,  as  hath  been  said,  in  case  of  tenant  in  tail. 

Note  a  diversity  between  actions  and  acts  which  concern  the 
right,  and  actions  and  acts  which  concern  the  possession  only.  For 
a  writ  of  customs  and  services  lieth  not  against  the  feoffor,  nor  a 
(Doc.PkL32i.)  release  to  him  shall  extinguish  the  seignory.  So  if  a  rcscous  be 
made,  an  assise  shall  not  lie  against  the  feoffor,  and  him  that  made 
the  rescous,  because  the  feoffee  is  tenant  (t  2),  and  in  assise,  the 

(1)  On  the  continuance  of  the  entail  in  the  tenant  in  tail  after  a  feoffment  made  by  him, 
see  the  case  of  Lord  Sheffield  v.  Batcliffe,  Hob.  334,  and  see  Duncombe  y.  Wingjieti^  ibid. 
364 [Butler,  Note  223.] 

(s  2)  That  when  the  tenant  in  tail  makes  a  feoffment  the  right  of  the  intail  remains,  and 
shall  descend  to  the  issue ;  but  when  a  tenant  in  fee-simple  makes  a  feoffment  in  fee,  no 
right  remains  in  him  but  the  whole,  since  the  stat.  Quiaemptores,  is  transferred  to  the  feof- 
fee, see  ace.  Hob.  252.  334.    Watk.  Gilb.  Ten.  85.  133.  391.— [£d.] 

(t  2)  If  the  lord  distrained  for  rent,  and  a  rescous  was  made,  an  assise  did  not  lie 
against  the  feoffor  and  the  rescuer,  because  the  feoffee  is  tenant,  and  the  distress  was  takes, 
and  the  violence  done  to  the  lord  on  land  in  his  possession,  and  an  assise  for  rent  is  not  so 
merely  possessory  as  an  avowry ;  for  if  the  lord  had  been  seised  of  more  rent  than  of  right 
was  due  by  incroachment  on  the  tenant,  he  could  not  recover  in  assise  more  than  was  due, 
but  he  might  in  an  avowry.    F.  N.  B.  10.  G.    Hawk.  Abr.  360.— [Ed.] 
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surplusage  encroached  shall  be  ^avoided.  For  these  actions  and  (495)* 
acts  concern  the  right;  but  of  a  seisin  and  an  avowry  which  concern 
the  possession,  it  is  otherwise.  And  if  the  lord  release  to  the  feoffor, 
this  is  good  between  them,  as  to  the  possession  and  discharge  of  the 
arrearages,  but  the  feoffee  shall  not  take  benefit  of  it,  for  that,  as 
hath  been  said,  it  extendeth  not  to  the  right  But  the  feoffor  shall 
plead  a  release  to  the  feoffee,  for  thereby  the  seignory  is  extinct :  as 
if  lessee  for  life  doth  waste,  and  grant  over  his  estate,  and  the  lessor 
release  to  the  grantee,  in  an  action  of  waste  against  the  lessee,  he 
shall  plead  the  release,  and  yet  he  hath  nothing  in  the  land.  And 
so  in  waste  shall  tenant  in  dower  or  by  the  curtesy  in  the  like  case, 
and  the  vouchee,  and  the  tenant  in  &  praecipe  after  a  feoffment  made. 
And  so  in  a  contra  formam  collationis  (u  2). 

"  The  which  feoffee  doth  never  become  tenant"    Nota  here  an  |Ea  a^E* 
excellent  point  of  learning,  viz.  if  there  be  lord  and  tenant,  and  the  i^J**^ 
rent  is  behind  by  divers  years,  and  the  tenant  make  a  feoffment  in  Br.  liuiibSs. 
fee,  if  the  lord  accept  the  service  or  rent  of  the  feoffee  due  in  his  piiSlS 
time,  he  shall  lose  the  arrearages  due  in  the  time  of  the  feoffor;  for  i4?%E.4.'6! 
after  such  acceptance  he  shall  not  avow  upon  the  feoffor,  nor  upon  ^§-|^H 
the  feoffee,  for  the  arrearages  incurred  in  the  time  of  the  feoffor,  a  Avowrie. ' 
But  in  that  case,  if  the  feoffor  dieth,  albeit  the  lord  accept  the  rent  tfRep,58b° 
or  service  by  the  hand  of  the  feoffee  due  in  his  time,  he  shall  not 
lose  the  arrearages,  for  now  the  law  compelleth  him  to  avow  upon 
the  feoffee  (w  2),  and  that  which  the  law  compelleth  him  unto,  shall 
not  prejudice  him. 

*So  it  is,  and  for  the  same  reason,  if  there  be  lord,  mesne,  and     (496)# 
tenant,  and  the  rent  due  by  the  mesne  is  behind,  and  after  the  tenant 

(u  2)  And  the  reason  is,  because,  in  these  cases,  the  demandant  cannot  recover,  without 
avoiding  his  own  release.— [Ed.] 

(w  2)  In  illustration  of  this  doctrine,  Lord  Ch.  B.  Gilbert  observes,  that  before  the 
statute  of  Quia  emptores,  if  a  man  had  aliened,  the  feud  was  forfeited,  though  afterwards 
that  was  compounded  for  fines ;  and  because  the  tenant  had  sworn  fealty,  he  could  not  with- 
draw himselr  out  of  the  feudal  service  during  life;  but  after  the  death  of  the  feoffor,  the 
lord  was  empowered  to  take  the  feoffee  for  his  tenant,  for  the  lord  could  not  introduce  the 
heir  into  the  feud,  contrary  to  the  alienation  of  the  ancestor.  And  after  the  statute  of  Quia 
emptorcs,  the  lord  could  avow  upon  the  feoffor  till  the  arrears  were  tendered  ;  but  both  be- 
fore and  after  the  statute,  by  acceptance  of  the  feoffee,  he  became  his  tenant ;  for  it  was  a 
plain  consent  to  the  alienation.  So  in  terms  for  years,  if  a  termor  assigns,  and  the  landlord 
accepts  rent  from  the  assignee,  he  can  have  no  action  from  the  termor,  because  the  rent  is  a 
service,  which  being  taken  from  the  assignee,  establishes  him  in  the  term,  and  he  cannot 
demand  the  service  but  from  the  tenant  of  the  land ;  but  where  there  is  no  such  acceptance, 
if  the  termor  assigns  in  his  life-time,  or  the  executor  after  his  decease,  yet  an  action  of 
debt  lies  for  the  rent  against  the  executor ;  for  a  term  for  years  being  the  smallest  estate, 
is  presumed  to  continue  in  person,  and  the  contract  is  supposed  to  be  performed  by  that 
person,  unless  he  accept  another  tenant ;  and  that  person  has  a  continuance  to  perform  all 
contracts  as  long  as  there  is  an  executor  that  represents  him,  and  has  assets  to  perform  his 
contracts.  5  Co.  24.  1  Sid.  366.  But  a  man  may  have  an  action  of  covenant  on  the 
covenants  in  the  lease,  after  the  acceptance  of  the  assignee  for  his  tenant ;  because  though 
the  acceptance  discharges  the  tenant  from  the  action  of  debt,  since  it  discharges  the  service 
by  accepting  another,  yet  without  legal  words  and  a  solemn  contract  in  writing  the  coven- 
ant cannot  be  discharged  ;  for  sohttur  eo  ligamine  quo  ligaium  est.  Cro.  Jac.  309.  522. 
Cro.  Car.  188.  465—470.  1  Saund.  240,  241.  2  Saund.  302.  Auriot  v.  Milk,  4  T.  R.  94. 
Gilb.  Ten.  67,  68.    Ante,  p.  330,  331,  n.  (e  3).— [Ed.] 
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forejudge  the  mesne,  and  the  lord  receive  the  services  of  the  mesne 
which  issue  out  of  the  tenancy,  he  shall  not  be  barred  of  the  ar- 
rearages which  issue  out  of  the  mesnalty ;  and  so  if  the  rent  be  be- 
hind,  and  the  tenant  dieth,  the  acceptance  of  the  services  by  the 
hand  of  the  heir  shall  not  bar  him  of  the  arrearages;  for  in  these 
cases,  albeit  the  perlons  be  altered,  yet  the  lord  doth  accept  the  ser- 
vices of  him  which  only  ought  to  do  them. 

l^V*"  ^ut  as  *onS  as  *"e  fe°fl°r  u>eth,  the  lord  shall  not  be  compelled 

to  avow  upon  the  feoffee,  unless  he  giveth  the  lord  notice,  and 
tender  unto  him  all  the  arrearages. 

But  now  by  the  statute  the  lord  may  avow  upon  the  lands  so 
holden,  as  in  lands  within  his  fee  or  seignory,  without  naming  of 
21H.&  c.  i.  any  person  certain  to  be  tenant  of  the  same,  and  without  making  of 
any  avowry  upon  any  person  certain,  as  hath  been  said,  which  hath 
much  altered  the  common  law  in  the  cases,  above  said,  for  the  bene- 
fit and  safety  of  the  lord. 

But  yet  these  cases  are  necessary  to  be  known  (for  which  pur- 
pose I  have  added  them),  for  that  the  lord  may  avow  still  at  the 
common  law  if  he  will. 

littlbton.  OTHERWISE  it  is  where  the  very  tenant  is  disseised,  as  in 
[Sect  458.  ifo  case  aforesaid:  for  if  the  very  tenant  who  is  disseised,  hold 

M9T\*  °f  *^e  ^^  ty  knight-service  and  dieth  (his  heir  *being  within 
(inte,  76b.)  age),  the  lord  shall  have  and  seise  the  wardship  of  the  heir,  and 
SSSSSbJr  so  shall  he  not  have  the  ward  of  the  feoffor  that  made  the  feoff- 
IWm andthat  ment  *n  fee>  4"*  (x  2)>  so  t^ere  **  a  gr^t  diversity  between  these 

ofa  release  to  tWO  COSeS* 
very  tenant 
being  disseis- 

8(L270a.         Of  this  sufficient  hath  been  said  before. 

12H.4.1& 

Gutuaw      Littleton  (sect  479.)  putteth  a  diversity  between  releases  which 

ll^kfiltzr.  enure  hy  way  of  extinguishment  against  all  persons,  and  whereof  all 

tod,BL*      persons  may  take  advantage,  and  releases  which  in  respect  of  some 

(Post,  345b.)  persons  enure  by  way  of  extinguishment,  and  of  other  persons  by 

How^re"     way  °^  rn^er  ^e  droit;  or  between  releases  which  in  deed  enure 

lease  by  way  by  extinguishment,  for  that  he  to  whom  the  release  is  made  cannot 

ronf  shan8 "  have  the  thing  released ;  and  releases  which,  having  some  quality  of 

i4H.eafoi.6,  such  releases,  are  said  to  enure  by  way  of  extinguishment,  but,  in 

ab ^&  at.26"  troth*  d°  not  >  *°r  that  he  to  whom  the  release  is  made  may  receive 

Barre.39.      and  take  the  thing  released.     And  Littleton  putteth  cases  where 

releases  do  absolutely  enure  by  extinguishment,  without  exception, 

having  respect  to  all  persons.     And  first  of  the  lord  and  tenant; 

secondly,  of  the  rent-charge ;  thirdly,  of  the  common  of  pasture. 

*280  a.  First,  of  the  lord  and  tenant,  and  the  lord  release  to  the  tenant  his 
right  ofa£ig.  seignory,  *this  must,  of  necessity,  enure  hy  way  of  extinguishment 
tafioihii*    to  all  men ;  for  the  tenant  cannot  have  service  to  be  taken  of  him- 

(x  2)  See  ante,  76  b.  vol.  1.  p.  299.  and  n.  (o)  there,  and  Gilb.  Ten.  65«— [£<*.] 
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self,  nor  one  man  can  be  both  lord  and  tenant.     The  second  is  of  a  JJJ'J1^ 
rent-charge ;  a  man  cannot  have  land  and  a  rent  issuing  out  of  the  Sanctis  to 
same  land.     Thirdly,  a  man  cannot  have  land  and  a  common  of  oi  ndf 
pasture  issuing  out  of  the  same  land,  et  sic  de  casteris.     For  in  all  SSminS'' 
these  cases,  and  the  like,  he  to  whom  the  release  is  made  cannot  {JJ^Jj^j: 
have  and  enjoy  the  thing  that  is  released.     But  in  the  case  of  the  tenant, the" 
right  of  the  land,  the  tenant  of  the  land  may  take  and  enjoy  it  for  SK^Sna 
strengthening  his  estate  therein.  £*. ^ ***' 

(2  Rol.  Abr. 

If  two  tenants  in  common  of  land,  grant  a  rent-charge  of  40$.  out    267  b. 
of  the  same  to  one  in  fee,  and  the  grantee  release  to  one  of  them,  this  2i°An£r* 
shall  extinguish  but  twenty  .shillings,  for  *that  the  grant  in  judgment  ^58f 'J^ 
of  law  was  several  (1).     So  it  is,  if  two  men  be  seised  of  several  297  a.  Ante, 
acres,  and  grant  a  rent  ut  supra.     But  there  is  a  diversity  between  W$%y 
several  estates  in  several  lands,  and  several  estates  in  one  land ;  for  so  if  made  to 
if  one  be  tenant  for  life  of  lands,  the  reversion  in  fee  over  to  ano-  siSjfncaST 
ther,  if  they  two  join  in  a  grant  of  a  rent  out  of  the  lands,  if  the  ^ntofreot. 
grantee  releaseth  either  to  nim  in  the  reversion,  or  to  tenant  for  life*  Jjj^jfojjj16 
the  whole  rent  is  extinguished,  for  it  is  but  one  rent,  and  issueth  out  and  the  parti- 
of  both  estates, and  so  note  the  diversity  (2).  oiEp. m£- 

yoe's  case.) 
Diversity 

The  mesne  being  a  feme,  intermarry  with  the  tenant  peravail,  if  Jjjjjj  £^. 
the  lord  release  to  the  feme,  the  seignory  only  is  extinct;  but  if" he  JJiJJg1*"  in 
release  to  the  husband,  both  seignory  and  mesnalty  are  extinct,  lands, and se- 
And  in  this  case,  if  jthe  lord  release  to  the  husband  and  wife,  it  is  a  £  om'SkL* 
question  how  the  release  shall  enure ;  but  it  is  no  question  but  that  «  ^  a* 
a  release  may  be  made  to  a  mesnalty,  or  a  seignory,  suspended  in  way  Swain, 
part  of  the  estate.  g^STS* 

ti  one  whose 
1  ...  ,  t  «  estate  to  *us- 

But  here  observe  a  diversity  where  a  release  enureth  by  way  of  ggJf^3W 
extinguishment  of  an  inheritance,  which  is  in  possession,  and  may  May  be  made 
be  granted  over,  and  a  release  of  a  right,  or  an  action  to  lands  which  SESf10' ** 
cannot  be  granted  over.  gj.  « £>**" 

(Ante,  21*4  a. 
332  b.  266  a.) 

(x)  For  the  lord  may  release  his  seignory  to  the  tenant  of  the  land  gecusa*  w  * 
for  life  or  in  tail,  et  sic  de  casteris.    But  so  cannot  one  release  a  mitteTie* 
right  or  an  station ;  for  if  it  be  released  but  for  an  hour,  it  is  extinct  S? feiLa. 
for  ever,  as  hath  been  said.  jSiSSm. 

Brooke  45  et 

And  two  things  are  to  be  observed  here ;  first,  that  by  the  release  f.  wo.0*0  e 
of  all  the  right  in  the  land  the  seignory  is  extinct,  as  well  as  by  the  19  a  6. 19. 
release  of  all  the  right  in  the  seignory,  for  the  seignory  issueth  out  33  fas* $** 
of  the  land.     Secondly,  that  by  the  release  of  all  his  right  in  the  Jjj*;*1^ 
seignory  or  the  land,  the  whole  seignory  is  extinctN  without  any  i8F.2.ibi<u. 
words  of  inheritance.     If  the  tenancy  be  given  to  a  lord  and  to  a  41  Ass.  £ 

(1)  If  they  grant  a  rent-charge  of  208.  which  in  law  amounts  to  a  rent-charge  of  40s.  as  two 
;  grants,  for  otherwise  Don  e9t  casus.  When  two  tenants  in  common  grant  a  rent,  that  is,  several 
j  tstaks  m  one  land,  and  yet  they  are  several  grants,  therefore  quaere  of  this  diversity.  Plowd.  Ou. 
\    ft.  315.  contra.99— Lord  Nott.  MSS.    [Butler,  Note  220.] 

,'       (2)  "For  Plowden,  in  his  Quwre  315,  if  tenant  for  life  grants  rent,  and  the  grantee  pur- 
■    dates  the  reversion,  the  rent  remains  during  the  Ufe  of  the  tenant  for  life.99— Lord  Nott.  MSS. 

[Butler,  Note  221.] 
I        vol.  11.  53 
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Words  of  in-  stranger,  and  to  the  heirs  of  the  stranger,  the  lord  release  to  his 
d^?  companion  all  the  right  in  the  land,  this  release  doth  not  only  pass 
S'SliJJSish.  his  estate  in  the  tenancy,  *but  extinguisheth  also  his  right  in  the 
-rf490V*  seign01T>  and  so  one  release  enures  to  extinguish  several  rights  in 
^       one  and  the  same  land. 

If  there  be  lord  and  tenant  by  fealty  and  rent,  the  lord  granteth 

the  seignory  for  years,  and  the  tenant  attorneth,  the  lord  releaseth 

his  seignory  to  the  tenant  for  years  and  to  the  tenant  of  the  land 

generally,  the  whole  seignory  is  extinct,  and  the  state  of  the  lessee 

Secos  as  to     also  (y  2).     But  if  the  release  had  been  to  them  and  their  heirs,  then 

wiy^f  Ji?    the  lessee  had  the  inheritance  of  the  one  moiety,  and  the  other  moi- 

largemenu     ^  ^  been  extjnct     ^nd  the  reason  of  this  diversity  is,  because 

when  the  release  is  made  generally,  it  can  enure  to  the  lessee  but  for 

life,  because  it  enureth  by  way  of  enlargement  of  estate,  and  being 

made  to  the  tenant  of  the  land,  it  enureth  by  way  of  extinguish- 

$£l&.1)62b'   ment,  as  Littleton  (sect  479.)  saith,  and  then  there  cannot  remain  a 

particular  estate  in  the  seignory  for  life.     But  when  the  release  is 

made  to  them  and  their  heirs,  each  one  takes  a  moiety,  the  one  by 

way  of  increasing  of  the  state,  and  the  other  by  extinguishment 

272  b. 

d'enkrt?         It  is  a  certain  rule,  that  when  a  release  doth  enure  by  way  of  en- 

To^homto    Urging  of  an  estate,  that  there  must  be  privity  of  estate,  as  between 

FietJjfb  g    lessor  and  lessee,  donor  and  donee.     For  if  A.  make  a  lease  to  B. 

capi.1  is  h.  for  life,  and  the  *lessee  maketh  a  lease  for  years,  and  after  A.  re- 

4!4.V?eaw©  leaseth  to  the  lessee  for  years,  and  his  heirs,  this  release  is  void  to 

?rMty*tonihe  enlarge  the  estate,  because  there  is  no  privity  between  A.  and  the 

$oTw6a.>   leSSee  for  yearS  (Z  2)' 
•273  a.  ' 

\> 

(y  2)  For,  as  to  the  tenant  of  the  land,  the  release  enures  by  way  of  extinguishment  of 
the  seignory,  which  requires  no  words  of  inheritance,  but  the  estate  of  the  grantee  for 
years,  in  the  seignory,  can  only  be  enlarged  for  life  for  want  of  words  of  inheritance ;  and 
therefore  it  shall  be  extinct;  for  it  is  a  maxim  of  law,  that  where  the  fee  of  a  seignory  is 
extinct,  there  can  no  longer  remain  a  particular  estate  in  that  seignory ;  because  every  par- 
ticular estate  implies  a  tenure  or  attendance  over,  which  is,  in  this  case,  expressly  nega- 
tived. Ante,  152  b.  vol.  1.  p.  484.  312  b.  vol.  2.  p.  370.  9  Co.  134  b. ;  and  see  Mr.  Ritso's 
Intr.  p.  187— 189.— [Ed.] 

(z  2)  Releases  enure  by  way  of  enlargement  of  estate,  when  the  possession  and  inherit- 
ance are  separated  for  a  particular  time ;  and  he  who  has  the  reversion  and  inheritance, 
releases  all  his  right  and  interest  in  the  lands  to  the  person  who  has  the  particular  estate : 
such  releases  are  said  to  enure  by  way  of  enlargement,  and  to  be  equal  to  an  entry  and 
feoffment,  and  to  amount  to  a  grant  and  attornment ;  for  the  tenant's  accepting  the  grant  is 
an  attornment';  and  acceptance  and  consent  are  presumed  to  a  grant  made  to  himself,  unless 
the  contrary  appeals.  That  a  release  may  operate  as  an  enlargement  of  an  estate,  three 
circumstances  are  requisite :  1st.  That  the  releasee  should  have  a  vested  estate.  2d.  That 
the  releasor  should  nave  a  vested  estate  in  reversion  or  remainder,  expectant  mediately  or 
immediately  on  the  estate  of  the  releasee.  3dly.  That  there  should  be  a  privity  of  estate 
-  between  the  releasor  and  the  releasee.  It  will  fully  appear  from  the  instances  to  be  pre- 
sently considered,  that  it  is  not  sufficient  that  the  releasee  should  have  a  mere  inchoate 
executory  interest,  as  an  intertase  termini,  or  a  contingent  remainder,  or  any  other  executory 
interest,  as  an  interest  depending  on  an  executory  devise,  infra,  sect.  459.  p.  501 ;  nor  is  it 
sufficient  that  he  should  have  a  mere  right,  or  title  of  entry,  as  a  lessee  for  life,  after  he  has 
been  disseised,  or  as  a  lessee  for  years,  after  he  has  been  ousted,  and  while  his  interest  re- 
mains a  mere  right  or  title  of  entry.  Supra,  Sect.  456.  p.  493.  On  the  contrary,  it  is 
necessary  that  the  releasor  and  releasee,  should  stand  in  the  relation  to  each  other,  either  of 
lessor  and  lessee,  or  in  the  relation  of  a  particular  tenant  and  remainder-man,  or  particular 
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*If  a  man  make  a  lease  for  twenty  year's,  and  the  lessee  make  a    (500)* 
lease  for  ten  years,  if  the  first  lessor  doth  release  to  the  second  les-  <P<*t,270a.) 
see,  and  his  heirs,  this  release  is  void  for  the  cause  aforesaid. 

For  the  same  cause,  if  the  donee  in  tail  make  a  lease  for  his  own 
life,  and  the  donor  release  to  the  lessee  and  his  heirs,  this  release  is 
void  to  enlarge  the  estate. 

And  as  privity  Is  necessary  in  this  case,  so  privity  only  is  not  suf-  And  hare  an 
ficient.     As  if  an  infant  make  a  lease  for  life,  and  the  lessee  grant-  !£beeniarg- 
eth  over  his  estate  with  warranty,  the  infant  at  full  age  bringeth  a  ^Ame-aaa. 
dumfuit  infra  setatem,  the  tenant  voucheth  his  grantor,  who  en-  g^5^&{#) 
tereth  into  warranty,  the  demandant  releaseth  to  him  and  his  heirs; 
here  is  privity  in  law,  and  a  tenancy  in  supposition  of  law :  and  yet  ^^yn[n 
because  he  inrei  veritate  hath  no  estate,  it  cannot  enure  to  him  by  ^position 
way  of  enlargement;  for  how  can  his  estate  be  enlarged  that  hath  upa&eofa 
not  any?  ^  {a^*  en" 

*If  a  tenant  by  the  curtesy  grant  over  his  estate,  yet  he  is  tenant  (50H* 
as  to  an  action  of  waste,  attornment,  &c.  and  yet  a  release  to  him  UjJ,fi^*" 
and  his  heirs  cannot  enure  to  enlarge  his  estate,  that  hath  no  estate 

at  all 

* 

But  if  a  man  make  a  lease  for  years,  the  remainder  for  life,  a  re- 
lease by  the  lessor  to  the  lessee  for  years,  and  to  his  heirs,  is  good, 
for  that  he  hath  both  a  privity  and  an  estate  (a  3) ;  and  the  release  <2Roi.  adt. 
also  to  him  in  the  remainder  for  life  and  his  heirs,  is  good  also.  m,) 

If  I  grant  the  reversion  of  my  tenant  for  life,  to  another  for  life,  nerPcrsay  «t 
now  shall  not  I  have  an  action  of  waste:  (1)  but  if  I  release  to  the  Ji^&Tza. 
grantee  for  life,  and  his  heirs,  now  he  *hath  the  fee-simple,  and  shall  7 J^*-  J7-^ 
punish  the  waste  done  after  (2).  «273  b. 

tenant  and  reversioner,  so  that  there  may  be  a  privity  of  tenure  between  them.  The  lessor 
may  enlarge  the  estate  of  his  lessee ;  and  for  all  the  purposes  of  this  doctrine  the  assignee 
or  representative  of  the  lessee  stands  in  the  place  of  the  lessee ;  and  the  assignee  or  repre- 
sentative, whether  heir  or  devisee,  of  the  reversioner,  stands  in  the  place  of  the  reversioner ; 
and  the  ability  of  making,  and  capacity  of  receiving  such  enlargement  continues,  although 
the  lessee,  &c.  or  his  assignee,  create  a  particular  estate,  derived  out  of  his  own  estate ;  and 
although  the  reversioner  create  a  particular  estate,  which  is  interposed  between  the  interest 
of  the  particular  tenant  and  the  reversion ;  for,  notwithstanding  such  particular  estates, 
there  is  a  continuing  privity  between  the  lessee  or  his  assignee  on  the  one  hand,  and  the 
reversioner  or  his  assignee  on  the  other  hand ;  and  yet,  as  appears  here,  an  estate  created 
out  of  a  particular  estate,  is  not,  during  such  particular  estate,  capable  of  enlargement  by 
release  of  the  remainder  or  reversion,  expectant  on  such  particular  estate.  This  is  from  the 
want  of  privity.  The  material  rule  of  law  applicable  to  this  subject,  seems  to  be,  that  the 
particular  estates,  the  remainder,  and  the  reversion,  are  parts  of  the  same  estate.  There  is 
a  connexion  between  the  tenants  of  these  estates,  as  having  interests  depending  on  one  and 
the  same  seisin.  2  Bl.  Com.  164.  Goodrigkt  v.  Forrester,  1  Taunt.  602.  2  Prest.  Conv. 
324—526.    Gilb.  Ten.  70,  71— [Ed.] 

(a  3)  And  the  tenant  for  years  in  this  case  holds  of  the  reversioner,  and  pays  him  the 
services,  and  ought  to  attorn  to  his  grants.  .Ante,  316  b.  p.  385.  n.  (d  1).  Gilb.  Ten. 
71.— [JBdj 

(1 )  Because  no  person  is  entitled  to  an  action  of  waste,  but  he  who  has  an  estate  inter- 
mediate in  remainder  or  reversion,  expectant  on  the  estate  of  the  person  committing  waste. 
See  ante,  n.  2.  to  218  b.  [Butler,  Note  234.] 

(2)  By  the  release  the  tenant  for  life  in  reversion,  obtains  the  immediate  reversion  in  fee. 
[Butler,  Note  235.] 
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16  h.  6.  Re-  If  a  feme  covert  be  tenant  for  life,  a  release  to  the  husband  and 
ETketa^  his  heirs  is  good,  for  there  is  both  privity  and  an  estate  in  the  hus- 
ShSh^g.  band,  whereupon  the  release  may  sufficiently  enure  by  way  of  en- 
tHsfXs7  largement  5  (y)  f°r  by  the  intermarriage  he  gaineth  a  freehold  in  his 
??  A9*  %     wife's  right 

11  H.  7. 19.  ° 

10  H.  6. 11. 

<!SSiS>K)  •ALSO,  if  a  man  letteth  to  another  his  land  for  term  of  yean, 
[Sect.459.  if  the  lessor  release  to  the  lessee  all  his  right,  fyc.  before  that  the 

So  toLt"2r  ^essee  ^a<^  eniered  *nto  the  same  lan&  ty  force  of  the  same  lease, 
yeail'tefore  such  release  is  void;  for  that  the  lessee  had  not  possession  in  the 
XiShlteJ?  land  at  the  time  of  the  release  made,  but  only  a  right  (which  is 
STSot^Sibia  not  so  to  be  understood  that  he  hath  but  a  naked  right,  for  then  he 
of  a  release    could  not  grant  it  over:  but  seeing  he  hath  interesse  termini  before 

by  way  of  en-  o  .     »  »»•#»  ,      r  *      i 

larpemem:    entry,  he  may  grant  it  over,  albeit,  for  want  of  an  actual  possession, 
70  b    ^e  *s  not  caPaD^e  °f  a  release  to  enlarge  his  estate,)  to  have  the  same 
pi.  Com.  m.  land  *  by  force  of  the  lease.    But  if  the  lessee  enter  into  the  land, 
(503)*    and  hath  possession  of  it  by  force  of  the  said  lease,  then  such  re- 
lease made  to  him  by  the  feoffor,  or  by  his  heir,  is  (69)  sufficient 
to  him,  by  reason  of  the  privity  which  by  force  of  the  lease  is  be- 
tween them,  fyc. 

270a. 
49  e.  a  28.         "Before  that  the  lessee  had  entered,  fyc."    For  before  entry  the 

37H.*6.*ia  lessee  hath  but  interesse  termini,  an  interest  of  a  term,  and  no  pos- 
4HlY?'icl"  session,  and  therefore  a  release  which  enures  by  way  of  enlarging  of 
wcus  aVJ  an  estate  cannot  work  without  a  possession,  for  before  possession  % 
leasee  for  there  is  no  reversion  (d  3) ;  and  yet  if  a  tenant  for  twenty  years  in 
aeMion?  after  possession  make  a  lease  to  B.  for  five  years,  and  B.  enter,  a  release 
{eawTbyhim;  to  the  first  lessee  is  good,  for  he  had  an  actual  possession,  and  the 
«Ser  6.Sur'  possession  of  his  lessee  is  his  possession.  And  so  it  is  if  a  man 
(Ante,  m  a.)  make  a  lease  for  years,  the  remainder  for  years,  and  the  first  lessee 
aee  for  years  doth  enter,  a  release  to  him  in  the  remainder  for  years  is  good  to 
aJtaemryby  enlarge  his  estate  (e  3). 

the  first  lea- 


(69)  bon  et  added  in  L.  and  M.  and  Roh. 

(d  3}  Bat  though  this  be  true  in  the  case  of  a  lease  at  the  c^nmon  law,  yet  where  it  is 
created  by  a  bargain  and  sale,  tinder  the  Statute  of  Uses,  there  is  no  need  of  an  actual 
entry  to  make  the  lessee  capable  of  a  release ;  for  by  virtue  of  the  statute  he  shall  be 
adjudged  to  be  in  actual  possession,  that  is;  to  have  a  vested  estate.  At  the  common  law 
the  lessee  had  not  any  estate  till  entry :  under  the  bargain  and  sale  he  has  an  estate  imme- 
diately on  the  execution  of  the  bargain  and  sale,  and  before  entry,  provided  the  bargain  and 
sale  is  to  hold  from  a  day  past,  or  from  the  execution.  But  it  seems  that  the  bargainee 
cannot  maintain  an  action  of  trespass,  or  be  considered  as  in  the  actual  possession  of  the 
land,  until  he  has  entered  by  virtue  of  the  bargain  and  sale,  2  Prest.  Conr.  390,  391. 
Ante,  p.  461.  n.  (q).  Barker  v.  Keate,  2  Mod.  249.  Cro.  Car.  110.  2  Vent.  35— [EdL] 

(c  3)  It  appears  here,  that  an  estate  is  capable  of  enlargement,  although  it  is  a  reversion 
or  remainder,  and  consequently  does  not  confer  a  riyht  to  the  immediate  possession.  Et 
vid.  Shep.  Touch.  322.  Shep.  Abr.  137.  Formerly,  it  seems  to  have  been  considered  that 
a  release  could  not  operate  by  way  of  enlargement,  unless  there  was  an  estate  accompanied 
with  actual  possession,  and  not  merely  a  vested  estate  giving  a  present  right  of  present  or 
future  enjoyment.  But  it  is  now  clearly  settled,  that  a  conveyance  by  lease  and  release  i9 
equally  applicable  to  estates  in  possession,  and  to  estates  in  reversion  or  remainder.  See  2 
Prest.  Conv.  232.— [Ed*} 
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But  if  a  man  make  a  lease  for  years  to  begin  presently,  reserving  Diversity  be- 
a  rent,  if,  before  the  lessee  doth. enter,  the  lessor  releaseth  all  the  lease  d'en- 
right  that  he  hath  in  the  land,  albeit  this  release  cannot  enlarge  his  ISJ/Jid  ?re- 
estate,  yet  it  shall  in  respect  of  the  privity  extinguish  the  rent     And  £j"  droM> 
so  it  is,  if  a  lease  be  made  to  begin  at  Michaelmas,  reserving  a  rent,  le,U?ej£j 
and  before  the  day  the  lessor  release  all  the  right  that  he  hath  in  entry. 
the  land,  this  *cannot  enure  to  *enlarge  the  estate  but  to  extinguish  ^soS)*^ 
the  rent  in  respect  of  the  privity,  as  it  was  resolved  (z)  in  the  Ex-    »270  b. 
chequer,  which  I  observed.  & 4oecue.^ 

ScaccariOj 

A  man  granteth  the  next  avoidance  of  an  advowson  to  two,  the  Henri© 
one  of  them  may  before  the  church  become  void  release  to  the  other ;  ^dsihr°wu- 
for  although  the  grantor  cannot  release  to  them  to  increase  their  es-  M*mPMWB- 
tate,  because  their  interest  is  future,  and  not  in  possession,  yet  one 
of  them  to  extinguish  his  interest  may  release  to  the  other,  in  re- 
spect of  the  privity.     But  after  the  church  become  void,  then  such 
a  release  is  void,  because  then  it  is  (as  it  were)  but  a  thing  in  action. 
And  this  was  resolved  («)  Jby  the  whole  court  of  common  pleas,  £$  J*  J^1,  ^ 
which  I  myself  heard  and  observed.     And  by  consequent  in  the  im^dhpS™ 
case  of  Littleton,  if  a  lease  for  years  be  made  to  two,  albeit  the  les-  vere^aPH 
sor  before  they  enter  cannot  release  to  them  to  enlarge  their  estate,  XJEJjJri11 
yet  one  of  them  may  before  entry  release  to  the  other.  banco- 

"  But  if  the  lessee  enter  into  the  land,  fyc."  *  This  is  evident  K^^!11" 
And  herein  note  a  diversity  between  a  lease  for  life,  and  for  years,  nant  for  life, 
for  before  the  lessee  for  years  enter,  a  release  cannot  be  made  unto  is  goSi!n  7' 
him :  but  if  a  man  make  a  lease  for  life,  the  remainder  for  life,  and     ' 
the  first  lessee  dieth,  a  release  to  him  in  the  remainder,  and  to  his 
heirs,  is  good  before  he  doth  enter  to  enlarge  his  estate,  for  that  he 
hath  an  estate  of  a  freehold  in  law  in  him,  which  may  be  enlarged 
by  release  before  entry.       •  ReleMe  ^ 

lareir  may  bo 

And  where  our  author  speaketh  only  of  a  lessee  for  years,  the  naiAy  su- 
same  law  it  is  of  a  tenant  by  statute-merchant  or  staple,  or  tenant  SJanuEj.. 
by  elegit,  or  the  like  (f  3).  »  f ;  |  «^ 

#  firmat.14.  31 

*IN  the  same  manner  it  is,  as  it  seemeth,  where  a  lease  is    "ttlbton. 
made  to  a  man  to  hold  of  the  lessor  at  his  will,  by  force  of  which  ^f^?6-?' 
lease  the  lessee  hath  possession;  if  the  lessor  in  this  case  make  or  ^nam 
a  release  to  the  lessee  of  all  his  right,  fyc.  this  release  is  good  at?Hu# 
enough,  for  the  privity  which  is  betweeti  them;  for  it  shall  be  in    ^     ' 
vain  to  make  an  estate  by  a  livery  of  seisin  to  another,  where 


(r  3)  It  has  been  doubled,  whether  the  estate  of  tenant  by  statute  merchant,  statute  sta- 
ple, and  elegit,  admits  of  enlargement  by  release ;,  and  it  is  said,  that  to  make  releases 
operate  in  this  manner,  it  is  necessary  that  the  releasee,  at  the  time  the  release  is  made, 
should  be  in  the  actual  possession  of,  or  should  have  a  vested  interest  in  the  lands  intended 
to  be  released ;  that  there  should  be  a  privity  between  him  and  the  releasor,  and  that  the 
possession  of  the  releasee  should  be  notorious.  But,  on  a  full  consideration  of  the  sub- 
ject, it  will  be  found,  that  not  any  one  of  these  qualifications  is  wanting  in  a  tenant  by 
statute  or  elegit.  And  therefore  the  better  opinion  seems  to  be,  agreeably  to  what  is  here 
said  by  Lord  Coke,  that  such  estates  are  capable  of  enlargement.  See  2  rrest.  Con  v.  297. 
302.— [Ed.] 


Digitized  by  C 


406  OP  RELEASES.  BOOKH 

he  hath  possession  of  the  same  land  by  the  lease  of  the  same  man 
before,  fyc.  (g  3). 

But  the  contrary  is  holden9  Pasch,  2  E.4.  by  all  the  justice* 
(70). 

270b.  "  But  the  contrary  is  holden,  fyc."  This  is  of  a  new  addition, 
and  the  book  here  cited  ill  understood,  for  it  is  to  be  understood  of 
a  tenant  at  sufferance. 

LrrTLETon.       b  JJT  where  a  man  of  his  own  head  occupieth  lands  or  tene- 

27?a.]     ments  at  the,  will  of  him  which  hath  (71)  the  freehold,  and  such 

eecua  as  to  a  occupier  claimeth  nothing  but  at  urill,  fyc.  if  he  which  hath  the 

^Jr;e8*     freehold  will  release  all  his  right  to  the  occupier,  fyc.  this  releast 

is  void,  because  there  is  no  privity  between  them  by  the  (h  3) 

lease  made  to  the  occupier,  nor  by  other  manner,  fyc.  (i  3). 

271  a.  "Of  his  own  head  occupieth"     He  doth  not  say,  of  his  own. 

a  ^ribr68,  neac*  entereth,  &c.  so  as  this  is  to  be  understood  of  a  *tenant  atsuf- 
6sa  Anus?,  ferance  (k  3),  viz.  where  a  man  cometh  to  the  possession  first law- 

Cro.Car.303.  r  „  V.  ,'},    .,  r 

(505)*     fully?  and  hoideth  over. 

(70)  This  paragraph  is  not  in  L.  and  M.        (71)  ent,  added  L.  and  M.  and  Roh. 
nor  Roh. 

(o  3)  So  the  estate  of  a  copyholder  who  holds  at  the  will  of  the  lord,  according;  to  the 
custom  of  the  manor,  is  capable  of  enlargement,  by  release  from  the  lord.  The  release 
converts  the  copyhold  interest  into  a  freehold  tenure.     1  Watk.  Copyh.  366,  367. — [Ed.] 

(h  3)  The  original  is  pur  lease,  and  it  seems,  that  it  should  be  translated,  by  aleaxiar 
stead  of  by  the  lease.    See  n.  (k  3),  infra. — [Ed.] 

(i  3)  Littleton  in  this  section  must  be  understood  merely  as  putting  a' particular  case, 
with  special  circumstances,  and  for  the  sake  of  illustrating  his  doctrine  by  a  distinction : 
viz.  that  a  man  who  has  merely  the  occupation  of  lands,  without  any  estate,  is  not  capable 
of  a  release.  But  it  may  be  remarked,  that  the  rightful  owner  might  have  treated  the  per- 
son thus  claiming  to  occupy  at  will  as  a  trespasser,  or  as  a  disseisor  at  election ;  for  every 
person  who  enters  wrongfully,  is  necessarily  a  trespasser,  and  the  freeholder  may  at  b» 
election  treat  the  trespasser  as  a  disseisor,  Blunden  v.  Bough,  Cro.  Car.  302 ;  and  as  the 
trespasser  cannot  qualify  his  own  wrong  (infra,  271  a.),  every  disseifin  (except,  perhaps, 
the  particular  and  special  case  of  a  disseisin  of  the  tenant  of  a  particular  estate,  under  a 
claim  of  his  estate  only,  infra,  n.  (l  3)  is  necessarily  a  disseisin  of  the  fee-simple,  and  tbe 
disseisor,  we  have  seen,  is  capable  of  a  release  from  the  disseisee  in  extinguishment  of  tbe 
*  right.     See  2  Prest.  Conv.  311,  312.  Ante,  274  a.  p.  465.    Infra,  ri.  (k  3). — [Ed.] 

(k  3)  Mr.  Preston,  in  his  valuable  Treatise  on  Conveyancing,  remarks,  that  this  passage 
of  Lord  Coke's  Commentary,  which  applies  the  text  of  Littleton  in  the  above  section,  to 
a  tenant  at  sufferance,  seems  to  be  mistaken ;  probably  owing  to  the  translation  of  the  text, 
inserting  the  lease  for  a  lease.  See  2  Conv.  304.  The  same  writer  observes,  that  the  case 
put  by  Littleton  in  the  above  section,  "i3  the  general  authority  that  a  mere  trespasser,  or  a 
mere  occupier,  though  he  may  claim  to  hold  at  will,  has  no  estate ;  and  that  without  an 
estate  creating  the  relative  situation  of  tenant,  or  quasi  tenant,*  and  lord  or  reversioner, 
there  cannot  be  an  effectual  release  by  way  of  enlargement.  At  the  same  time  that  this 
section  is  urged,  and  its  principle  acknowledged,  it  is  rather  a  subject  of  surprise  that  tbe 
law  had  not  accepted  the  conduct  of  the  parties,  as  evidence  that  the  occupier  consented 
to  be  tenant  at  will,  and  that  the  owner  of  the  inheritance  agreed  to  this  tenancy,  consider- 
ing the  release  as  the  evidence  and  acknowledgment  of  the  tenancy,  and  as  the  only  means 
by  which  the  release  could  be  effectual  by  way  of  conveyance ;  and  in  modern  practice  no 
reasonable  doubt  can  be  entertained,  that  under  such  circumstances  the  law  would  consider 
the  occupier,  or  the  occupiers,  by  sufferance,  as  tenant  at  will.    2  Prest.  Conv.  303, 304. 
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(6)  For  if  a  man  entereth  into  land  of  his  own  wrong,  and  take  <&>  Temps  h. 
the  profits,  his  words  to  hold  it  at  the  will  of  the  owner  cannot  a voSfunLBr. 
qualify  his  wrong,  but  he  is  a  disseisor  (l  3),  and  then  the  release  Ise^ib.38, 
to  him  is  good;  or  if  the  owner  consented  thereunto,  then  he  is  a  jSJe  a!2^ 
tenant  at  will,  and  that  way  also  the  release  is  good.  But  there  is  86.  n  E.a* 
a  diversity  when  one  cometh  to  a  particular  estate  in  land  by  the  act  am.' 21"  13 
of  the  party,  and  when  by  act  in  law;  for  if  the  guardian  hold  over,  Ijig^n;92* 
he  is  an  abator,  because  his  interest  came  by  act  in  law  (1).  we83  4°i* 

8  E.  3. 63. ' 
I  (l  Rol.  Abr.  662.    Ante,  277.)   Vide  2  part  of  the  Institutes.    Marib.  cap.  16.    10E.4.  9, 10. 

(lRol.Abr.86l.    Ante,  56  a.) 

*By  these  two  sections  is  to  be  observed  a  diversity  between  a     (506)* 
tenant  at  will,  and  a  tenant  at  sufferance;  for  a  release  to  a  tenant  at  0TtJ®*l+ 
will  is  good,  because  between  them  there  is  a  possession  with  a  namatsuf- 
privity ;  but  a  release  to  a  tenant  at  sufferance  is  void,  because  he  iinX'sr. 
hath  a  possession  without  privity.     As  if  lessee  for  years  hold  over  7  il  4. 1^" 
his  term,  &c.  a  release  to  him  is  void,  for  that  there  is  no  privity  ^i^\e. 
between  them ;  and  so  are  the  books  that  speak  of  this  matter  to  be  J**86'  |  f 
understood  (2).  skf'153.  Ant. 

y  47.    Cro.Jac 

169.) 

And  see  the  case  of  Bees  d.  Chamberlain  y.  Lloyd,  Wightwick,  123.    2  Prest.  Con  v.  305 
— 309  ;  in  which  it  was  held,  that  mere  permission  to  occupy  was  a  lease. — [Ed.] 

(l  3)  Though  it  is  generally  true,  that  he  who  enters  wrongfully  and  takes  the  profits  is 
a  disseisor  of  the  fee-simple,  yet  this  is  to  be  understood  where  there  is  no  particular  estate 
in  the  land ;  for  a  person  who  enters,  claiming  a  term,  where  there  is  such  a  term,  or  who 
enters  claiming  any  particular  estate,  where  there  is  such  particular  estate,  may  become 
tenant  for  that  particular  estate,  by  the  dispossession  of  the  termor  or  disseisin  of  the 
owner  of  the  particular  estate ;  without  divesting  the  estate  of  the  person,  who  has  the 
reversion  or  remainder,  or  committing  any  wrong  beyond  the  particular  estate.  2  Prest. 
Conr.  321.  3  Lev.  35.  3  Mod.  96.  Hawk.  Abr.  35.  But  when  there  is  not  any  particular 
estate,  or  when  the  entry  is  general,  without  a  claim  confined,  in  terms  or  by  the  circum- 
stances, to  the  particular  estate,  there  will  be  a  disseisin  of  the  fee-simple,  2  Prest.  Conr. 
323  :  and  when  there  are  interposed  estates,  it  is  agreed,  that  a  disseisin  of  the  tenant  for 
life,  unless  it  be  special  and  confined  to  the  life  estate,  will  be  a  disseisin  to  those  in  re- 
mainder or  reversion,  so  long  at  least,  and  perhaps  so  long  only,  as  the  interests  under 
these  particular  estates  shall  continue.    lb.  317. — C^'l 

(1)  «*  P.  9.  Car.  C.  B.  on  the  argument  of  the  case  of  Blundell  or  Baugh,  commonly  called 
the  Earl  of  Nottingham's  case,  Justice  Barclay  said,  that  he  whom  Lord  Coke  calls  in  this 
place  an  abator,  must  be  taken  for  a  disseisor,  as  he  had  actual  possession  by  the  possession  of 
the  guardian."— Lord  Nott.  MSS.— [See  Cro.  Car.  302.  Litt.  Rep.  372.  1  Verit.  55. 
80.     [Butler,  Note  230.] 

(2)  A  tenant  at  will  is  he  who  enters  and  enjoys  the  land  by  the  express  or  implied  con- 
sent of  the  owner,  without  there  being  any  obligation  on  the  part  of  the  lessor  or  lessee  to 
continue  it  for  any  certain  or  determinate  term.  A  tenant  by  sufferance  is  he  who,  having 
entered  and  obtained  possession  by  title,  continues  the  possession,  after  this  title  is  ended, 
by  the  laches  of  the  lessor.  The  former  is  in  by  the  consent  of  the  owner  of  the  lands ; 
this  creates  a  privity  between  them.  A  tenant  by  sufferance  is  in  only  by  the  laches  of  the 
owner;  so  that  there  is  no  privity  between  them.  Both  these  estates  differ  from  that  of  a 
tenant  from  year  to  year  'r  but  after  a  new  year  is  begun,  the  tenure  cannot  be  determined 
either  by  the  lessor  or  lessee  till  the  end  of  the  year.  See  1  Ld.  Raymond,  707,  708. 
9  Salk.  413.  3  Salk.  222.  If  a  person  holds  by  lease,  and  the  term  expires,  the  lease  itself 
is  notice  of  the  expiration  of  the  term,  and  the  lessor  may  enter  on  the  lessee  without  fur- 
ther notice,  unless  for  double  rent,  under  the  4  Geo.  2.  c.  28.  sect.  1.  in  which  case  there 
mast  be  a  previous  demand  in  writing.  Where  the  tenant  holds  by  will,  the  modern  deter- 
minations are,  that  there  must  be  a  previous  notice ;  but  this  notice  varies  according  to  the 
custom  of  the  place,  and  the  nature  of  the  hereditaments  in  lease. 

The  editor  has  been  favoured  with  the  following  note  of  an  important  determination  on 
this  point.    York.  Lammas  Assizes,  1773.    Richard  Roe  ex  d.  Chr.  Brown  against  Ann 
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271  a.  "  No  privity"  Privity  is  a  word  common  as  well  to  the  English 
137  NLto3.7'  as  to  ^e  French,  and  in  the  understanding  of  the  common  law  is 
fo.  k  w'aik-  four/bid. 

er's  caso. 
Lib.  4.  fo.  123, 

•ecu454.e  1.  As  privies  in  estate,  whereof  Littleton  here  speaketh ;  as  be- 

tween the  donor  and  donee,  lessor  and  lessee,  which  privity  is  ever 
*   immediate. 

(8  Rep.  42  b.)      2.  Privies  in  blood ;  as  the  heir  to  the  ancestor,  or  between  co- 
parceners, &c. 

(Am. 242 a.)       3.  Privies  in  representation;  as,  executors,  &c.  to  the  testator. 

» 
And  fourthly,  privies  in  tenure,  as  the  lord  and  tenant,  &c.  which 
may  be  reduced  to  two  general  heads,  privies  in  deed,  and  privies  in 

z        law  (n  3). 

uttlstow.       j2LSO>  if  a  man  enfeoff  other  men  of  his.  land  upon  confi- 

sm^i3,  dence,  and  to  the  intent  to  perform  his  last  tvill,  and  the  feoffor 

But  a  certii    occupieth  the  same  land  at  the  will  of  his  feoffees,  and  after  the 

quetruBt,     feoffees  release  by  their  deed  to  their  feoffor  all  their  right,  fa. 


Wilkinson.    Ejectment  for  two  messuages  and  other  premises  at  North  Cowton.    Thomw 
Beaver  proved  that  he,  by  the  lessor  of  the  plaintiff's  order,  delivered  a  notice  in  writing 
.to  the  defendant  on  the  10th  of  February,  which  notice  he  received  from  lessor  of  the 
plaintiff.    The  notice  was  as  follows :    "  10th  February*  1773.    Ann  Wilkinson,  Take 
notice,  that,you  are  to  quit  and  yield  up  the  possession  of  the  dwelling  house,  stable,  shop, 
and  coal  house,  with  their  appurtenances  situate  at  North  Cowton,  which  yon  rent  under 
me,  on  the  13th  day  of  May  next    Yours,  Chr.  Brown."    Thomas  Masterman  deposed, 
that  for  30  years  he  had  been  bailiff  at  North  Allerton,  the  market  town  for  Cowton ;  that 
it  was  the  usage  to  give  half  a  year's  notice  in  case  of  lands,  but  had  known  a  great  many 
(riven  to  quit  houses  at  North  Allerton  at  Candlemas  for  May  day,  and  submitted  to.    Ver- 
dict for  plaintiff,  subject  to  Judge  Gould's  decision.    The  question  was,  this  being  the 
case  of  a  house  and  building  only,  under  10/.  per  tznnum,  viz.  only  5/.  5s.  pe*annumy  aad 
the  year  expiring  at  May  day,  old  style,  whether  in  an  holding  from  year  to  year,  the  above 
notice  was  sufficient,  or  whether  it  ought  not  to  have  been  half  a  year  before  the  expiration 
of  the  year ;  22d  January,  1774.    Before  Judge  Gould  at  his  chambers,  Mr.  Davenport 
for  the  plaintiff  argued,  that  a  week's  notice  to  a  tenant  at  will  was  sufficient ;  that  the  de- 
fendant was  tenant  at  will ;  that  the  custom  in  London  required  only  three  months  notice 
for  tenements  under  10/.  a  year ;  that  tbe  same  custom  was  in  general  observed  every 
where ;  and  it  was  reasonable,  and  agreeable  to  late  determinations ;  that  the  custom  of  tbe 
country  was  in  this  case  proved  in  favour  of  the  plaintiff,  and  cited  the  following  cases : 
13  Hen.  8.  fol.  16 — 69.  Year  Book.     Brook,  title  Leases,  pi.  53.  Keilway,  163.  Co.  Lit. 
68.    See  title,  Tenant  at  will,  55.  a.  69.    Alleyn,  4.     Sir  Thomas  Bowes's  case.     2  Lord 
Ravin.  1008.     Title  v.  Grevett.  2  Jones,  5.  Timberleyv.  Grobbam— How.  2  Salk.413,414. 
3  Burr.  1603.     Timmina  v.  RawUnsvn.  11  Viner.  406.  tit.  Estate.    Mr.  Lee  for  defendant 
argued,  there  was  not,  according  to  modern  determinations,  any  such  estate  as  an  estate  at 
will ;  every  tenant  bein£  a  tenant  for  a  year  or  more ;  that  the  rent  was  immaterial  and  custom 
local ;  and  expatiated  on  the  hardships  of  poor  tenants,  if  turned  out  on  short  notice,  and  cited 
Brook,  tit.  Leases,  fol.  61.    Yelverton,  73,  74*    In  April  following,  Mr.  Justice  Gould 
delivered  his  opinion  to  Mr.  Davenport  thus; — "I  have  consulted  all  the  other  judges,  and 
we  are  all  of  opinion,  that  six  months  notice  to  quit  is  necessary  in  all  cases,  whether  of 
houses  or  lands,  tinder  or  above  5/.  per  annum,  unless  where  there  is  a  particular  custom 
to  the  contrary ;  and  the  custom  at  North  Allerton  was  too  far  distant  from  North  Cowton  to 
affect  the  inhabitants  there,  unless  proved  to  extend  to  that  place  also.1'    Judgment  for  de- 
fendant.   [Butler,  Note  228.} 
(if  3)  On  the  subject  of  privity,  see  2  Prest.  Conv.  327— 345.— [Ed.] 
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this  hath  been  a  question,  if  such  release  be  good  or  no.    And  hoidu^aiu» 
some  have  said,  that  such  release  is  void,  because  there  was  no  trustees,  is 

privity  between  the  feoffees  and  their  feoffor,  iryomuch*  as  no  nf£*t£tn 
lease  was  made  after  such  feoffment  by  the  feoffees  to  the  feoffor,  u^^?i 
to  hold  at  their  will;  and  some  have  said  the  contrary,  and  that  * 

for  two  causes. 

ONE  is,  that  when  such  feoffment  is  made  upon  confidence  Littleton. 
to  perform  the  will  of  the  feoffor,  it  shall  be  intended  by  the  law  ^2^t4i3, 
for  intendments  of  law  mentioned  by  our  author,  see  the  sections  [Coke, 
in  the  margent),  that  the  feoffor  ought  presently  to  occupy  the  271 a.] 
land  at  the  will  of  his  feoffees  ;  and  so  there  is  the  like  kind  ofj^-J^1^9 
privity  between  them,  as  if  a  man  make  a  feoffment  to  others,  «*mo'.  \£ h. V. 
and  they  immediately  upon  the  feoffment  (quae  incontinenti  fium  9  a.  sea.99, 
in  esse  vident\)  will  and  grant,  that  their  feoffor  shall  occupy  ^a©.^' 
the  land  at  their  will,  fyc.  rCon 

1  271  b.] 

"At  their  will,  fyc"    Here  is  implied,  every  tenancy  at  will  is     271  b. 

at  the  will  of  both  parties,  as  before  in  his  proper  place  hath  been 

showed. 

ANOTHER  cause  they  allege,  that  if  such  land  be  worth  urrumm. 
forty  shillings  a  year,  fyc.  then  such  feoffor  shall  be  sworn  in  ^i^4?4, 
assise,  and  other  inquests  in  pleas  real,  and  also  in  pleas  per-  a,J 

sonal,  of  what  great  sum  soever  the  plaintiff  will  declare,  (73)* 
fyc.  And  this  is  by  the  common  law  of  the  land.  Ergo,  this  is 
for  a  great  cause.  And  the  cause  is,  for  that  the  law  will  that 
such  feoffors  and  their  heirs  ought  to  occupy,  fyc.  and  take  and 
enjoy  all  manner  of  profits,  issues,  and  revenues,  fyc.  as  if  the 
lands  were  their  own,  without  interruption  of  the  feoffees,  not- 
withstanding such  feoffment.  Ergo,  the  same  law  giveth  a 
privity  between  such  feoffors  and  the  feoffees  upon  confidence, 
fyc.  for  which  causes  they  have  said,  that  such  releases  made  by 
such  feoffees  upon  confidence  to  their  feoffor  or  to  his  heirs,  fyc. 
so  occupying  the  lands  (74),  shall  be  good  enough:  and  this  is 
the  better  opinion,  as  it  seemeth. 

(75)  Quaere,ybr  this  seemeth  no  law  at  this  day. 

971a. 
Here  is  a  question  moved,  and  the  reasons  of  both  sides  *showed,  12  s.  4. 12  b. 

and,  as  it  hath  been  observed,  the  latter  opinion  is  the  better,  being  Jf^Skla1, 

Littleton's  own  opinion  (o  3).  •£*• '** 17* 


• 


(508) 

(73)  &c.  not  in  L.  and  M.  nor  Roh.  (75)  This  paragraph  not  in  L.  and  M.  nor 

(74)  &c.  added  in  L.  and  M.  and  Roh.         Ron. 

(o  3)  See  ace.  2  Prest.  Conv.  289 — 291.  where  it  is  said,  that  the  case  of  the  trustee 
and  cestui  que  trust,  and  the  case  of  a  mortgagor  and  mortgagee  may,  with  great  propriety, 
be  referred  to  the  same  principles.  The  law  on  this  point  will  frequently  obviate  the 
objection  that  there  is  not  any  evidence  of  a  lease  for  years,  as  part  of  a  reconveyance  by  a 
mortgagee  to  the  mortgagor ;  or  by  a  trustee  to  his  cestui  que  trust,  when  the  mortgagor  or 
cestui  que  trust  has  the  possession  of  the  land.    And  a  recital  of  the  fact  of  possession  will 
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272  b.         "  *flnd  this  is  by  the  common  law"     Here  three  things  are  to 
be  observed.     First,  that  the  surest  construction  of  a  statute,  is  by 
the  rule  and  reason  of  the  common  law.     Secondly,  that  uses  were 
(027H.8.     at  the  common  law.     Thirdly,  that  now  seeing  the  statute  of  (c)  27 
cap'1  H.  S.  cap.  10.,  which  hath  been  enacted  since  Littleton  wrote,  hath 

1  transferred  the  possession  to  the  use,  this  case  holdeth  not  at  this 
day  ;  but  this  latter  opinion  before  that  statute  was  good  law,  as  Lit- 
tleton here  taketh  it. 

(8  Rep.  42  b.)  "  The  same  law  giveth  privity,  fyc"  Hereof  it  followeth,  that 
when  the  law  gives  to  any  man,  any  estate  or  possession,  the  law 
giveth  also  a  privity  and  other  necessaries  to  the  same;  and  Littleton 

C^09V*b°  concludeth  it  with  an  illative,  ergo,  the  *same  law  giveth  a  privity, 
which  is  very  observable  for  a  conclusion  in  other  cases. 

And  the  (quaere)  here  made  in  the  end  of  this  section  is  not  in 
the  original,  but  added  by  some  other,  and  therefore  to  be  rejected. 

273  b.  It  is  further  to  be  observed,  that  to  a  release  that  enureth  by  way 

Sue  byen-  °^  enlargement  of  the  estate,  there  is  not  only  required  privity,  as 

Urgement  hath  been  said,  and  an  estate  also,  but  sufficient  words  in  law  to 

OnreSw*  raise  or  create  a  new  estate.     If  a  man  make  a  lease  to  A.  for  term  . 

$ht tote-  of  the  life  of  B.,  and  after  release  to  A.  all  his  right  in  the  land,  by 

tmviiTan I»- tn^  ^"  ^atn  an  e8tate  f°r  term  °f l"8  own  life  ?  *°r  a  lease  for  term 
taie  for  his  of  his  own  life  is  higher  in  judgment  of  law,  than  an  estate  for  term 
own  life  c        .,  ,    ,.r°  jo  * 

passes.         of  another  man's  hie. 

(Ante,  42  a.) 

littlbtow.       *flLSO,  releases  according  to  the  matter  in  fact,  sometimes 
'^072  h^5*  ^avt  '^eir  effec*  ty  for™  1°  enlarge  the  state  of  him  to  whom  the 

suffice,  and  by  parity  of  reasoning  the  proof  of  the  fact  would  be  equivalent  to  a  recital, 
lb.  299,  293. 

The  doctrine  with  respect  to  the  persons  to  whom  a  release  enuring  by  way  of  enlarge- 
ment may  be  made,  is  thus  summed  up  by  the  learned  writer  to  whom  we  have  just  referred. 
44  Every  particular  vested  estate  is  capable  of  enlargement  Therefore  the  estate  of  tenant 
for  years,  (supra,  sect.  459.  p.  501),  for  life,  and  either  for  his  own  life  or  pur  autre  rir, 
(infra,  273  b.  p.  509),  or  in  tail  (2  Rol.  Abr.  400.  Shep.  T.  323.),  and  either,  in  his  own 
right,  or  in  the  right  of  his  wife  (supra,  273  b.  p.  501),  or  even,  it  is  apprehended  of  a 
testator;  and  even  the  estate  of  a  tenant  at  will  (supra,  sect  460.  p.  594),  or  of  a  copy- 
holder ( Watk.  Copy.  36  a.),  or,  according  to  the  better  opinion,  of  a  cestui  que  trust,  hold- 
ing at  the  will  of  the  trustees  (supra,  sect.  462,  463.  p.  506,  507),  or  of  a  mortgagor  hold- 
ing at  the  will  of  the  mortgagee,  of  tenant  by  statute  merchant,  elegit,  or  the  like  fsapn. 
.270  b.  p.  503.  Shep.  Touch.  322),  may  be  enlarged  by  release.  But  tenant  at  tufarmct 
has  no  estate,  nor  is  there  any  privity  remaining ;  and  as  a  consequence  he  is  not  capable 
of  a  release  to  operate  in  enlargement  of  an  estate.  Supra,  207  b.  p.  506.  Butler  y.  Lhuk- 
manton,  Cro.  Jac.  169.  In  short,  a  person  who  merely  has  the  possession,  or  holds  by 
sufferance,  is  inaccurately  denominated  a  tenant  Tenants  in  dower  and  by  curtesy,  being 
those  husbands  and  wives  who  have  actual  estates,  are  capable  of  such  release.  They 
have  a  notoriety  of  possession,  and  privity  of  estate  with  the  releasor.  Each  of  these 
tenants  has  an  estate  of  freehold.  It  is  at  the  same  time  observable,  that  before  the  title  of 
dower  is  perfected  by  execution  or  endowment,  the  dowress  has  not  any  estate,  (Gilb.  Tfca. 
26.  Jfoe  v.  Power,  N.  R.  1.  Supra,  273  a.  p.  501.)  she  has  merely  a  title  of  dower.  TVal 
title  may,  by  way  of  extinguishment,  be  released  by  the  dowress ;  but  while  she  has  any 
interest  short  of  an  estate,  she  is  not,  in  respect  of  such  interest,  capable  of  a  release ;  bot 
can  she  convey  by  lease  and  release,  till  she  becomes  tenant,  in  other  words,  till  she  hat 
an  estate  in  dpwer."    2  Prest  Conv.  284, 285.— [Ed.] 
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release  is  made  (p  3).    As  if  I  let  certain  land  to  one  for  term  off?™^ 
years j  by  force  whereqfhe  is  in  possession,  and  after  I  release  to  the7ightu> 
him  all  the  right  (all  the  right,  vide  sect  650.)  which  I  have  in  the  JSSjJ?^ 
land,  without  putting  more  words  in  the  deed,  and  deliver  to  him  {JJ^£life 
the  deed,  then  hath  he  an  estate  but  for  term  of  his  life.  And  the  [Coke, 
reason  is,  for  that  when  the  reversion  or  remainder  is  in  a  man,       273  M 
who  will  by  his  release  enlarge  the  estate  of  the  tenant,  fyc.  he 
shall  have  no  greater  estate,  but  in  (76)  such  manner  and  form 
as  if  (77)  such  lessor  were  seised  in  fee,  and  by  his  deed  will  make 
an  estate  to  one  in  a  certain  form,  and  deliver  to  him  seisin  by 
force  cfthe  same  deed :  if  in  such  deed  of  feoffment  there  be  not 
any  word  of  inheritance  (78),  then  he  hath  but  an  estate  for  life  ;   x 
and  so  it  is  in  such  releases  made  by  those  (79)  in  the  reversion 
or  in  the  remainder.     For  if  I  let  land  to  a  man  for  term  of  his 
life,  and  after  I  release  to  him  all  my  right,  without  more  say- 
ing in  the  release,  his  estate  is  not  enlarged.    But  \fl*release    (510)* 
to  him  and  to  his  heirs,  then  he  hath  a  fee-simple  ;  and  if  I  re-  E^uu^- 
lease  to  him  and  to  his  heirs  of  his  body  begotten,  then  he  hatha  ^^^^ 
fee»tail,  fyc.    And  so  it  be hove  th  to  specify  in  the  deed,  what  es-  words  of  ln- 
tate  he  to  whom  the  release  is  made  shall  have.  nlJSSfry?* 

"  For  term  of  years."  So  it  is  if  a  release  be  made  to  tenant  by  273  b. 
statute  staple,  or  merchant,  or  tenant  by  elegit,  as  hath  been  said  ;  <*x**>'mXi:> 
and  so  likewise  to  guardian  in  chivalry  which  holdeth  in  for  the 
value,  by  him  in  the  reversion  of  all  his  right  in  the  land,  by  this  a 
freehold  passeth  for  the  life  of  him  to  whom  the  release  is  made,  for 
that  is  the  greatest  estate  that  can  pass  without  apt  words  of  inher- 
itance. 

If  a  man  make  a  lease  for  ten  years,  the  remainder  for  twenty 
years,  he  in  the  remainder  releaseth  all  his  right  to  the  lessee,  he  shall 
have  an  estate  for  thirty  years ;  for  one  chattel  cannot  drown  ano-  oLecaoa. 
ther,  and  years  cannot  be  consumed  in  years  (q  3).  i»  b.)*1*" 

(76}  ticl—foi  L.  and  M.  and  Roh.  (78}  &c.  added  in  L.  and  M.  and  Roh. 

(77)  «,  added  in  L.  and  M.  and  Roh.  (79)  per  eux,  not  in  L.  and  M.  nor  Roh. 

(p  3)  See  ante,  n.  (z  2),  p.  499,  and  n.  (d  3),  and  n.  (e  3),  p.  502.— [£&] 
(q  3J  But  this  doctrine  seems  questionable.  It  is  clear  that  a  term  of  years,  derived  by 
way  or  under-lease,  out  of  a  term  of  years,  may  merge  on  their  union.  Owen,  97  Cro. 
Eliz.  173.  1  Leon.  303.  Poph.  Rep.  30.  And  an  estate  for  years  may  also  merge  in 
another  estate  in  reversion,  of  the  same  denomination ;  and  it  seems,  that  the  law  does  not 
allow  of  any  difference  when  the  reversion  is  for  a  longer  or  shorter  space  of  time,  than  the 
former  or  preceding  estate.  Shep.  Tofcch.  341,  n.  Hughes  v.  Robotham,  Cro.  Eliz.  302. 
4  Bac.  Abr.  211.  ed.  Gwil.  And  the  better  opinion  appears  to  be,  that  one  term  will  merge 
in  another  when  the  more  remote  term  is  a  remainder.  See  3  Prest.  Conv.  201 — 203.  It 
seems  clear  also,  that  when  two  vested  terms,  one  of  ten  years  and  another  of  the  reversion 
for  twenty  years,  vest  in  A.,  the  estate  of  the  owner  of  these  terms  will  determine  at  the 
end  of  twenty  years  at  farthest.  The  more  immediate  term  cannot  continue  beyond  the  ten 
years,  and  the  more  remote  term  must  end  with  the  expiration  of  the  twenty  years :  and  the 
original  ten  years  will  expire  at  the  same  time  that  the  lease  for  twenty  years  is  completing 
the  measure  of  its  duration ;  therefore,  even  admitting  that  the  terms  in  the  case  above  pro- 
pounded remain  distinct,  Lord  Coke's  conclusion  cannot  be  maintained.  But,  if  it  be 
applied  to  an  actual  term  for  twenty  years,  and  an  additional  or  superadded  intertnt  ttr~ 
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•(511)  *  u  But  \f  I  release  to  him  and  to  his  heirs,  fyc."  Here  it  is  to  be 
observed,  that  when  a  release' doth  enure  by  way  of  enlargement  of 
an  estate,  no  inheritance,  either  in  fee-simple  or  fee-tail,  can  pass  with- 
out apt  words  of  inheritance. 

•uttlwow.       B  UT  here  note,  that  when  a  man  is  seised  in  fee-simple  of  any 
[Sect  467.  lands  &>  tenements,  and  another  will  release  to  him  all  the  right 
Di^wity^     which  he  hath  in  the  same  tenements,  he  needeth  not  to  speak  of 
tSwn^ri-    the  heirs  of  him  to  whom  the  release  is  made,  for  that  he  hath  a 
imude  mil-  fee-simple  at  the  time  of  the  release  made.      (And  the  reason 
iSJdiSSie  of  Littleton  hereof  is,  for  that  the  disseissor  hath  a  fee-simple  at  the 
fw?11,      time  of  the  release  made.     And  this  appeareth  by  that  which  hath 
[Cokc,       been    said   before,  so  as  regularly  he  that  hath  a    fee-simple  at 
Onu.7280a3  *e  time  of  the  release  made  of  a  right,  &c  needeth  not  speak  of 
^n**>     **    his  heirs.)     For  if  the  release  was  made  to  him  (80)  for  a  day  or 
an  hour,  this  shall  be  as  strong  to  him  in  law,  as  if  he  had  re- 
leased to  him  and  his  heirs.      For  when  his  right  was  once  gone 
from  him  by  his  release  without  any  condition,  fyc.  to  him  that 
hath  the  fee-simple,  it  is  gone  for  ever. 

imuno*.       BUT  where  (81)  a  man  hath  a  reversion  in  fee-simple,  or  a 

274bl8-  remain(^er  in  fee-simple,  at  the  time  of  the  release  made,  there  if 

gRoi.  Atr.    he  will  release  to  the  tenant  for  years,  or  for  life,  or  to  the  tenant 

^  in  tail,  he  ought  to  determine  the  estate  which  he  to  whom  the 

release  is  made  shall  have  by  force  of  the  same  release,  for  that 

such  release  shall  enure  to  enlarge  the  estate  of  him  to  whom  the 

release  is  made  (82)  (r  3). 

(80)  et  a  set  heires,  added  in  L.  and  M.        (81)  home — wn,  L.  and  M.  and  Roh. 
aad  lion.  (82)  &c.  added  in  L.  and  M.  and  Roh. 

mini  of  ten  years,  to  commence  after  the  effluxion  of  the  twenty  years,  or  a  term  of  ten 
years,  and  such  superadded  intereue  termini  of  twenty  years,  then  the  termor  will  have  the 
right  of  enjoyment  for  the  additional  years.  lb.  217,  218.  For  it  is  the  nature  of  that 
species  of  interest  called  an  interesse  termini,  that  it  does  not  pass  the  immediate  reversion, 
although  it  is  granted  by  the  owner  of  the  reversion.  It  operates  by  way  of  contract  only, 
for  a  term  to  commence  at  a  future  period ;  and  as  there  is  not  any  present  and  immediate 
estate,  there  cannot  be  any  merger.  Hence  it  is  a  rule  that  an  interesse  termini  will  neither 
cause,  nor  prevent  a  merger,    ft.  207 — 212. 

In  regard  to  under-leases  and  their  merger,  it  is  observable,  that  partly  as  lord  or  rever- 
sioner, and  partly  as  beneficial  owner,  the  whole  term,  subject  only  to  the  under-lease, 
continues  in  the  reversioner.  The  surrender  of  the  under-lease  merely  accelerates  the  right 
of  possession  in  the  first  lessee,  by  substituting  the  possession  in  the  place  of  the  seignory 
or  reversion.  The  merger,  too,  of  a  larger  term  in  one  of  shorter  duration,  may  be  accounted 
for,  on  the  ground,  that  it  is  merely  a  relinquishment  of  the  tenancy,  or  rather  possession^  to 
the  person  who  has  the  immediate  reversion,  or  perhaps,  remainder.    lb.  218,  219. — [£a\] 

(b  3)  Releases,  like  other  conveyances,  regularly  require  words  of  inheritance ;  so  that 
unless  the  release  be  expressly  made  to  the  releasee  and  his  heirs,  it  will  give  htm  an 
estate  for  life  only.  But  in  releases  by  extinguishment,  as  where  the  lord  releases  all  his 
right  to  the  tenant,  the  seignory  is  extinct  without  the  word  "  heirs ;"  for  this  instrument  is 
to  discharge  the  estate  of  the  tenant,  and  therefore  has  a  necessary  relation  to  the  estate  which 
the  lord  at  first  created,  and  consequently  it  refers  to  those  words  that  in  the  original  of  the 
estate  gave  him  a  fee-simple.  Ante,  9  a.  vol.  1.  p.  499.  So  in  releases  by  way  of  mitter 
Peitate,  words  of  inheritance  are  not  requisite ;  as  where  there  are  two  coparceners  or  joint- 
tenants,  and  one  of  them  releases  to  the  other,  this  gives  a  fee  without  the  word  "  heirs," 
because  it  leiere  to  the  whole  fee  of  which  they  are  jointly  seised  by  virtue  of  the  former 
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*Of  this  sufficient  hath  been  said  before.  (612)* 

274  b. 

BUT  otherwise  it  is  where  a  man  hath  but  a  right  to  the  uttlbtw. 
land,  and  hath  nothing  in  the  reversion  nor  in  the  remainder  in  ^?^¥*' 
deed.     For  if  such  a  man  release  all  his  right  to  one  which  is  '* 

tenant  in  the  freehold,  all  his  right  is  gone,  albeit  no  mention  be 
made  of  the  heirs  of  him  to  whom  the  release  is  made.  For  if 
I  let  lands  (83)  to  one  for  term  of  his  life,  if  I  after  release  *to  *275  a. 
him  to  enlarge  his  estate,  it  be  hove  th  that  I  release  to  him  and 
to  his  heirs  of  his  body  engendered,  (84)  or  to  him  and  his  heirs, 
or  by  these  words.  To  have  and  to  hold  to  him  and  his  heirs  (85) 
of  his  body  engendered,  (86)  or  to  the  heirs  male  of  his  body  en- 
gendered, or  such  like  estates,  or  otherwise  he  hath  no  greater 
estate  than  he  had  before. 

BUT  if  my  tenant  for  life  letteth  the  same  land  over  to  an-  uttlito^ 
other  for  term  of  the  life  of  his  lessee,  the  remainder  to  another  t|^,t4Z0# 
in  fee,  now  if  I  release  to  him  to  whom  my  tenant  made  a  lease         *•■* 
for  term  of  life  (S7),%  /  shall  be  barred  for  ever,  albeit  that  no 
mention  be  made  of  his  heirs,  for  that  at  the  time  of  the  release 
made  I  had  no  reversion,  but  only  a  right  to  have  the  reversion. 
For  by  such  a  release,  and  the  remainder  over,  which  my  tenant   f^**327) 
made  in  this  case,  my  reversion  was  discontinued,  (88)  fyc.  (here  *■   275*b.] 
discontinue  is  in  a  large  sense  taken  for  devested,  though  the  entry  (Poit,327h.> 
of  the  lessor  be  not  taken  away,  which  is  implied  in  this  fyc.)  and 
this  release  shall  enure  to  him  in  the  remainder,  to  have  advan- 
tage of  it,  as  well  as  to  the  tenant  for  term  of  life  (1). 

FOR  to  this  intent,  the  tenant  for  term  of  life,  and  he  in  the  uttuttoh. 
remainder,  are  as  one  tenant  in  law,  and  are  as  if  one  tenant     0^5  bi* 
were  sole  seised  in  his  demesne  as  of  fee  at  the  time  of  such  re- 
lease made  unto  him,  fyc. 

*uAre  as  one  tenant  in  law."    Which  is  certainly  true  in  this  (513)* 

case  of  remainder;  and  so  it  is  also  in  case  of  a  reversion;  as  if  a  275  b. 
disseisor  make  a  lease  for  life,  and  the  disseisee  doth  release  all  his 
right  to  the  lessee,  this  release  shall  enure  to  him  in  the  reversion, 

(83)  ou  tenements,  added  L.  and  M.  and  (86)  ou  a  to  heires  males  de  son  corps  en- 
Rob,  gendres,  not  in  L.  and  M.  nor  Roh. 

(84)  ou,  not  in  L.  and  M.  nor  Roh.  (87)  cto—jeo%  L.  and  M.  and  Roh. 

(85)  males,  added  L.  and  M.  and  Roh.  (88)  &c.  not  in  L.  and  M.  nor  Roh. 

feudal  contract,  and  the  release  only  operates  as  a  discharge  from  the  right  of  another  seised 
under  the  same  contract  Infra,  273  b.  So  in  releases  by  way  of  mitter  de  droit,  the  word 
"heirs"  is  not  necessary,  because  the  disseisor  is  already  seised  of  the  inheritance  by  force 
of  the  disseisin.    Ante,  276  a.  n.  (h  1). — [Ed.] 

(1)  Here  Littleton  shows  the  operation  of  a  release  de  mitter  le  droit,  when  made  to  the 
feoffee  of  the  disseisor.  The  feoffee  is  in  by  title ;  his  estate  cannot  be  devested  or  dis- 
affirmed, bat  by  an  act  equal  to  that  which  created  it,  A  release  does  not  affect  his  posses- 
sion or  title,  but  discharges  it  from  the  right  of  the  releasor ;  so  that  whether  the  whole  fee 
is  in  the  feoffee,  or  carved  out  into  particular  estates,  it  remains  unaltered  by  the  release, 
except  as  it  is  discharged  by  it  from  the  right  of  the  releasor.— [Butter,  Note  239.] 
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albeit  they  have  several  estates,  as  hath  been  said,  which  is  implied 
in  this  fyc. 

But  if  a  disseisor  make  a  lease  for  life,  the  remainder  in  fee,  albeit 
they  to  some  purposes  (as  here  is  said)  are  as  one  tenant  in  law,  yet 
if  the  disseisee  release  all  actions  to  the  tenant  for  life,  after  the 
death  of  the  tenant  for  life,  he  in  the  remainder  shall  not  take  bene- 
fit of  this  release,  for  it  extended  only  to  the  tenant  for  life,  as  it  is 
ueL  Ech/01'  holden  (rf)  in  Edward  Jlltham's  case.     And  in  like  manner,  if  the 
Aiiham's '     disseisor  make  a  lease  for  life,  and  the  disseisee  release  all  actions  to 
rougM.)*'  the  lessee,  this  enureth  not  to  him  in  the  reversion ;  and  so  our 
author  is  to  be  understood  of  a  release  of  rights,  and  not  of  a  release 
of  actions,  to  the  tenant  for  life,  as  to  or  for  the  benefit  of  him  in  the 
remainder  or  reversion. 

275  a.  Littleton  having  before  spoken  of  releases  which  enure  by  way 
(Ame,  27».)  of  enlargement,  by  way  of  mitter  P estate,  and  by  way  of  mitter  It 
droit ,  here  speaketh  of  a  release  of  a  right  which  in  some  respects 
enureth  by  way  of  extinguishment ;  as  in  this  case  which  Littleton 
here  putteth,  the  release  to  the  lessee  of  the  lessee  doth  not  enure  by 
way  of  mitter  le  droit,  for  then  should  he  have  the  whole  right, 
but  as  it  were  by  way  of  extinguishment,  in  respect  of  him  that 
made  the  release,  and  that  it  shall  enure  to  him  in  the  remainder, 
♦275  b.  which  is  a  quality  of  an  inheritance  "extinguished.  But  yet  the 
right  is  not  extinct  in  deed,  as  hath  been  said  before  in  this  Chapter. 

273  b.  There  is  a  diversity  between  a  release  that  enureth  by  way  of 
mlS!ri?S.de  enlargement  of  the  state  and  by  way  of  mitter  V estate  (t  3) ;  *for 
tate.  when  an  estate  passeth  by  way  of  mitter  V estate,  there  sometime 

SE^ihJi^er,  there  need  not  any  words  of  inheritance.  As  if  a  joint  estate  bs 
M3.  io  EiisL  made  to  the  husband  and  to  his  wife,  and  to  a  third  person,  and  to 
case.  Lut.  their  heirs,  the  third  person  releaseth  all  his  right  to  the  husband, 
e^ro  b?iarb.  this  shall  enure  by  way  of  mitter  V estate,  and  pot  by  way  of  en- 

To  whom  to 

,  (t  3)  When  two  or  more  persons  become  seised  of  the  same  esfate  by  a  joint  title,  either 
by  contract  or  descent,  as  joint-tenants  or  coparceners,  and  one  of  them  releases  his  right  to 
the  other,  such  release  is  said  to  enure  by  way  of  mitter  P estate.  For  where  two  several 
persons  come  in  by  the  same  feudal  contract,  one  of  them  may  discharge  to  the  other  the 
benefit  of  such  contract  by  a  release ;  because  no  notoriety  is  needful,  for  there  was  a  sufficient 
notoriety  in  the  prior  feudal  contract.  Thus,  two  coparceners  come  into  one  entire  feud, 
descending-  from  their  ancestor,  and  therefore  they  may  release  privately  to  each  other, 
because  they  take  by  the  former  descent,  which  established  them  in  possession,  without 
any  notoriety.  But  since  coparceners  do  also  transmit  distinct  estates  .to  their  children, 
they  may  also  pass  their  estates  by  distinct  feoffments.  But  joint-tenants  can  only  pass 
their  estates  to  one  another  by  release,  for  they  all  come  in  by  the  first  feudal  contract ;  and 
therefore  a  second  feoffment  cannot  give  any  further  title  or  notoriety,  because  every  person 
is  supposed  to  be  in  by  his  elder  title,  which,  in  the  case  of  joint-tenants,  is  the  original 
feoffment,  so  that  a  second  feoffment  would  be  useless.  In  releases  that  enure  by  way  of 
mitter  P estate,  words  of  inheritance  are  not  necessary,  for  the  parties  are  not  in  by  the  re- 
lease, but  by  the  original  feudal  contract,  which  passed  an  inheritance,  and  the  release  only 
discharged  the  right  or  pretension  of  one  of  them.     Gilb.  Ten.  72 — 74. 

One  tenant  in  common,  we  have  seen,  cannot  release  to  his  companion,  because  they  have 
distinct  freeholds,  but  they  must  pass  their  estates  by  feoffment  and  livery  of  seisin ;  for,  as 
they  were  created  by  different  acts,  and  different  liveries,  they  must  also  pass  to  each  other 
by  distinct  liveries.    Ante,  200  b.  vol.  1.  p.  788.    Gilb.  Ten.  74. — [Ed.] 
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largeme*nt  of  the  estate,  because  the  husband  had  a  fee-simple,  and  be  made^wid 
needeth  not  to  have  any  words  of  inheritance.     So  it  is,  if  the  re*-  enure. 8 
lease  had  been  made  to  the  wife.  Husband  and 

wife  and  a 
third  per  eon, 
having  a  joint  eftate,  a  release  by  the  third  person  to  the  husband  enures  de  miner  res- 
tate.   See  before  in  the  Chapter  of  Fee-simple,  9. 

So  if  made  to  the  wife. 

On  release  by 
one  of  three 

(e)  If  there  be  three  joint-tenants,  and  one  release  to  one  of  the  jjkj^jyg?- 
other  all  his  right,  this  enureth  by  way  of  mitter  V estate,  and  passeth  companion" 
the  whole  fee-simple  without  the  word  (heirs).  But  if  there  be  two  mHte"1?'"^0 
joint-tenants,  and  the  one  of  them  release  all  his  right  to  the  other,  ^Ae.8.41. 
this  doth  not  to  all  purposes  enure  by  way  of  mitter  restate,  for  it  g>  g-  \$1 
maketh  no  degree,  and  he  to  whom  the  release  is  made  shall  for  6.  ioe.4.3. 
many  purposes  be  adjudged  in  from  the  first  feoffor,  and  this  release  b^onToftwu 
shall  vest  all  in  the  other  joint-tenant  without  the  word  (heirs).         ffSESKr? 

does  not  to  all 

But  if  there  be  two  coparceners,  and  the  one  release  all  his  right  enure  de  mh- 
to  the  other,  this  shall  enure  by  way  of  mitter  restate,  and  shall  tcrl'e,tale- 
make  a  degree,  and  without  the  word  (heirs)  shall  pass  the  whole  Se'Sftwobjr 
fee-simple.     And  it  is  to  be  observed,  that  to  releases  that  enure  by  ^K^SSer* 
way  of  mitter  Testate,  there  must  be  privity  of  estate  at  the  time  h  enures  a© 

rjV  t  7  r  J  mluer  Pes- 

of  the  release.  tate. 

10  E.  4. 3.  b. 

ja  h.  a  tit. 

Alienation.   Br.  31.  31 H.  4.  a  40  Ass.  5.   9  Eliz.  Dyer,  263. 
Words  of  inheritance  not  necessary  to  a  release  de  mitter  l'estate.    But  privity  of  estate 
is  requisite. 

(2Rol.Abr.403.    10  E.  4. 3b.) 

If  two  coparceners  be  of  a  rent,  and  the  one  of  them  *take  the  (515)* 
ter-tenant  to  husband,  the  other  may  release  to  her,  notwithstanding 
the  rent  be  in  suspense,  and  it  shall  enure  by  way  of  mitter  V estate, 
and  she  may  release  also  to  the  ter-tenant,  and  that  shall  enure  by 
way  of  extinguishment :  but  if  she  release  to  her  sister  and  to  her 
husband,  it  is  good  to  be  seen  how  it  shall  enure. 

Littleton  has  now  spoken  of  releases  that  enure  by  way  of  en-  vid.  uvl  foi. 
largement  of  the  estate,  of  releases  that  enure  by  way  of  mitter  Pes-  ivaf  aSu», 
tate,  and  of  releases  that  enure  by  way  of  mitter  le  droit.     So  as  ^^ 
of  that  which  hath  been  said  by  our  author  of  releases,  it  appeareth 
that  some  do  enure  by  way  of  enlargement  of  estate,  some  by  way 
of  mitter  P  estate,  some  by  way  of  mitter  le  droit,  by  way  of  entry 
and  feoffment,  and  some  by  extinguishment 
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(516)*  CHAP.  XLL* 

SAME    8UBJECT. 
OF   A   CONFIRMATION. 

295  b.  Confirmation,  confirmation  cometh  of  the  verb  (*)  confirman, 

?^nfin2£f  quod  est  firmum  facer e ;  and  therefore  it  is  said,  that  confirmatio 
u»olLi  omnes  supplet  defectus,  licit  id  quod  actum  est  abinitio,  non 

aequen.^'    valuit.     A  confirmation  is  a  conveyance  of  an  estate  or  right  in  tm, 
§£**•  ^  *"  whereby  a  voidable  estate  is  made  sure  and  unavoidable,  or  whereby 
a  particular  estate  is  increased  (a). 

iu  nature  A  confirmation  doth  not  strengthen  a  void  estate  (b).     Conftr- 

an^opcra-     fna^0  ^  nulla  ubi  donum  prsecedens  est  invalidum,  et  ubi  do- 

foi^sa2*  natio  nulla  omnino  nee  valebit  confirmatio;  for  a  confirmation 

YiXanu'2*'  mav  ma'te  a  voidable  or  defeasible  estate  good,  but  it  cannot  work 

c<nint  de  Lei-  Up0n  an  estate  that  is  void  in  law.     Non  valet  confirmatio  md 

3  R«p.  646.  '  ille  qui  confirmat  sit  in  possessione  rei,  vel  juris  unde  fieri  dtbd 

J2m.'lLCar  confirmatio,  et  eodem  modo  nisi  Me  cui  confirmatio  sit,  sit  in 

faynet^  lib.  possessione.     And  another  saith,  (a)  Confirmare  est  idquodpriut 

utJafV 14'  i  ^nfir7nurn  fu*t  firmare.     Et  donationum  alia  incepta,  et  de- 

(5ttj)*    fectiva,  et  post  tempus  confirmata,  ^confirmatio  enim  omnem 

supplet  defectum, poterit  enim  esse  in  pendenti  donee  per  ratika- 

bitionem  haeredis  citm  ad  aetatem  pervenerit  roboretur. 

The  different  Here  it  is  to  be  observed,  that  there  be  two  kinds  of  confirmations, 
ki,lds•  viz.  confirmations  express  or  in  deed,  whereof  Littleton  (sect  515.) 

hath  put  three  examples,  and  confirmations '  implied,  or  in  h*i 
W£9Bei  whereof  Littleton  hereafter  speaketh  in  this  Chapter.  Quxlibtt 
mond'acaae.  confirmatio,  aut  est  perficiens,  crescens,  aut  diminuens  ;  and  of 
Sjuft^3,    all  these  Littleton  ptitteth  examples  in  this  Chapter.     And  hereof 

Fleta  saith,  carta  autem  de  confirmation  est  ilia  quas  olteriut 


(a)  A  confirmation  is  an  approbation  of,  or  assent  to,  an  estate  already  created ;  by  wbich 
the  confirmor,  as  far  as  it  is  in  his  power,  strengthens  and  makes  it  valid.  It  has  this 
operation  only,  with  respect  to  estates  voidable  or  defeasible ;  but  it  has  no  operation  oft 
estates  which  are  absolutely  void.  Such  words  may  be  used  in  a  confirmation  as  may  in- 
crease or  enlarge  the  estate ;  but  that,  as  Lord  Chief  Baron  Gilbert  observes,  is  by  force  of 
such  words,  and  is  foreign  to  the  business  of  confirmation.  Gilb.  Ten.  75.  [Butler,  N<** 
253.]  And  wherever  an  estate  is  to  be  enlarged  by  a  confirmation,  privity  is  requisite,  as 
well  as  in  the  case  of  a  release.  Infra,  296  sL  The  effect  of  a  confirmation  is  to  give  vali- 
dity to  a  voidable  or  defeasible  estate ;  but  it  cannot  operate  upon  an  estate  which  it  ab- 
solutely void.  Supra,  295  b.  The  proper  technical  words  of  a  confirmation  are,  ratify, 
approve,  and  confirm,  infra,  sect.  520 ;  but  the  words  "  give  and  grant,  or  demise,"  hi** 
the  same  effect  in  some  cases  as  the  word  "confirm."  Infra,  sect.  531.— [fW.] 

(b)  Though  it  be  a  rule  that  things  ipso  facto  void  cannot  be  made  good  by  acceptance 
yet  it  is  not  without  exception ;  as  if  tenant  in  tail  makes  a  lease  to  commence  infuturo,  and 
dies  before  the  day,  and  the  lessee  enters,  the  issue  in  tail  may  have  an  action  of  tresoa* 
against  him,  or  he  may  by  acceptance  make  it  good.  Per  Holt,  C.  J.  Pulicn  v.  Ptow, 
12  Mod.  361— [Ed.] 
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factum  consolidat  fy  confirmat  fy  nihil  novi  atlribuit,  quando- 
que  tamen  confirmat  fy  addit  (1). 

Ji  DEED  of  confirmation  is  commonly  in  this  form,  or  to  rSJSSiS 
this  effect :  Know  all  men,  fyc.  that  I,  A.  of  B.  have  ratified,  *■  295  b#j  * 
approved,  and  confirtned  to  C.  of  D.  the  estate  and  possession  1.  confinna- 
which  I  have,  of  and  in  one  messuage,  fyc.  with  the  appurten-  {£  whateed| 
anccs  in  F.  fyc.  word.  made. 

Here  first  our  author  shows  what  a  confirmation  is  :  295  b. 

Bract,  lib.  2. 
fol.3ab.k68, 

"  Ratificasse."  Ratificare  est  ratum  facere  and  is,  wquipol-  2* am.'Sji*3*' 
lent  to  confirmare,  which,  as  hath  been  said,  is  firmum  facere. 

u  Approbasse"  cometh  of  ad  and  probo,  which  is  to  make  perfect 
and  good.. 

[SecUBl. 
*dLSO,  in  some  case,  this  verb  dedi,  (I)  or  this  verb  concessi,    301  b.] 
hath  the  same  effect  in  substance,  and  shall  enure  to  the  same  ikS^iSs" 
intent,  as  this  verb  confirmavi.     As  if  1  be  disseised  of  a  carve  of^Q^nm 
land,  and  (2)  I  make  such  a  deed  ;  sciant  prsesentes,  &c.  qudd  dedi  gjjj- 
to  the  disseisor  (3),fyc.  or  qu&d  concessi  to  the  said  disseisor,  the  the  word10 
said  carve,  fyc.  and  I  deliver  only  the  deed  to  him  without  any  Mg(M8)» 
livery  of  seisin  of  the  land,  this  is  a  good  * confirmation,  and  as 
strong  in  law,  as  if  there  had  been  in  the  deed  this  verb  confir-  ^^ 

man,  vyi,.  H.  6.  feoff. 

ment  k  foha 

Here  Littleton  proceedeth,  according  to  the  former  division,  to  «?"  u&t 
show  words  that  in  law  do  amount  to  a  confirmation.  And  here  is  ^  7 l^f\ 
to  be  observed,  that  some  words  are  large,  and  have  a  general  extent,  ^rfefowi 
and  some  have  a  proper  and  particular  application.  The  former  Brooke  tit.' 
sort  may  contain  the  latter  ;  as  dedi  or  concessi,  may  amount  to  a  MtLTi.30^ 
grant,  a  feoffment,  a  gift,  a  lease,  a  release,  a  confirmation,  a  surren-  fmiUiiLi'. 
der,  &c  and  it  is  in  the  election  of  the  party  to  use  to  which  of  these  Jg-  *£$.*' 
purposes  he  will  $o'i£t 

Rep.  17  a.    1 

And  he  to  whom  such  a  deed  comprehending  dedi,  &c  is  made,  Noy.eso'488, 
may  plead  it  as  a  grant,  as  a  release,  or  as  a  confirmation,  at  his  i4H.4  ae. 
election  (d).  taNe^15, 

man's  caee. 

If  a  parson  and  ordinary  make  a  lease  for  years  of  the  glebe  to 
the  patron,  and  the  *  patron  by  his  deed  granteth  it  over,  or  if  the    *302a. 
disseisor  granteth  a  rent  to  the  disseisee,  and  he  by  his  deed  grant- 

fn  ou—et,  L.  and  M.  and  Rob.  (3)  &fc.  tkl  quod  cokccmi  a  It  disieuor, 

2)  pui»,  added  L.  and  M.  and  Rob.  Uc.  not  in  L.  and  M.  nor  Rob. 

(1)  See  9  Rep.  142.  where  Sir  Edward  Coke  brings  examples  of  these  different  opera- 
tions of  a  confirmation.    [Butler*] 

(d)  But  a  lease  and  release,  either  at  the  common  law,  or  through  the  medium  of  a 
bargain  and  sale,  cannot  be  pleaded  as  a  feoffment,  Bro.  Feoffment,  pi.  44.  Vin.  Abr.  B. 
2.  pi.  1.  2  PresL  Conv.  238 :  nor  as  a  grant  of  the  reversion.    Noy.  66.— [Ed.] 

vol.  II.  55 
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eth  it  over,  and  after  re-pnter  ;  in  both  these  cases  one  and  the  same 
words  do  amount  both  to  a  grant,  and  to  a  confirmation  in  judgment 
$J£|».'  °f  law  °f  one  an(*  *ne  same  thing  ;  ne  respereat.  And  so  it  is  if  a 
5 Rep.  is,  16.)  disseisor  make  a  lease  for  life,  or  a  gift  in  tail,  the  remainder  to  the 
disseisee  in  fee,  the  dissisee  by  his  deed  grantcth  over  the  remainder, 
the  particular  tenant  attorneth,  the  disseisee  shall  not  enter  upon  the 
tenant  for  life,  or  in  tail,  for  then  he  should  avoid  his  own  grant, 
which  amounted  to  a  grant  of  the  estate,  and  a  confirmation  also. 

302  a.  Est  autem  confirmatio  quasi  quaedam  ratihabition  sufficit  tor 

2rfi9  b!b" %  men  quandoque  per  se,  si  etiam  in  se  cantineat  donationem,  utH 
dicat  quis,  dedi  et  confirmavi,  licit  juvari  possit  ex  aliqud  dona- 
tione  prsecedente. 

(519)*  *Buta  release,  confirmation,  or  surrender,  &c  cannot  amount  to 
zofot'ifa  a  S™1^  ^c*  nor  a  surrender  to  a  confirmation,  or  to  a  release,  &c.  be* 
aJr'ais.)*10'  cause  these  be  proper  and  peculiar  manner  of  conveyances,  and  are 

'  destined  to  a  special  end  (e). 

"demise."        «  Dedi  et  concessi,  fyc"    Here  is  implied  that  there  be  more 

words  than  dedi  and  concessit  that  will  amount  to  a  confirmation,  as 

ffi3?^      dimisi.  (b)  In  ancient  statutes  and  in  original  writs,  as  in  the  wik 

Briefe,291.  r       ±         •  •  •      •»•       °  ■>        *  t 

Brooke  tit.     of  entry  in  casu  proviso,  in  constrain  casu  ad  cafnmuntm  legem, 

yi^usua!    and  many  others,  this  word  dimisi  is  not  applied  only  to  a  lease  for 

J^TEJali.4,  l^e>  but  to  a  gift  in  tail,  and  to  a  state  in  fee.  (c)  Also  if  a  man  make 

"win."      a  lease  to  A.  for  years,  and  after  by  his  deed  the  lessor  voluit  quod 

haberet  et  teneret  terram  pro  termino  vitse  suss  ;  this  is  adjudged 

by  this  verb  (volo)  to  be  a  good  confirmation  for  term  of  his  life 

Benigrik  enim  faciendx  sunt  interpret  ationes  cart  arum  propter 

cnoaS)    simplicitatem  laicorum  ut  res  magis  valeat  qtuXm  pereat. 

r1*™*©?'       rfLSO,  if  a  man  be  disseised,  and  the  disseisor  die  seised,  and 
302a  l  "  ***  ^r  **  *n  ty  descent,  *and  after  the  disseisee  and  the  heir  (4) 
onjoinaeoff-  of  the  disseisor  make  jointly  a  deed  to  another  in  fee,  and  livery 
XJeVani*"  °f  seisin  is  made  upon  this,  (as  to  the  heir  of  the  disseisor  that 
ffir?i?©per-  sta^d  the  deed)  the  tenements  do  pass  (5),  and  enure  by  the  same 
•Wae  to  the  deed  by  way  of  feoffment ;  and  as  to  the  disseisee,  who  sealed  the 
aconflmi"  deed,  this  shall  enure,  (6)  but  by  way  of  confirmation.    But  if 
^•302  b.    Me  disseisee  in  this  case  brings  a  writ  of  entry  in  the  per  anrfcoi 
against  the  alienee  (7)  of  the  heir  of  the  disseisor  ;  quaere,  how 
he  shall  plead  this  deed  against  the  demandant  by  way  tf  con- 
firmation (8). 


(4)  It  disseisor,  not  in  L.  and  M.  nor  Ron.    ,    (7}  del—te,  L.  and  M.  and  Roh. 

(5)  et  uront,  not  in  L.  and  M.  nor  Roh.  (8)  &c.  not  in  L.  and  M.  nor  Roh. 

(6)  sinonr—mes,  L.  and  M.  and  Roh. 


(e)  That  a  release  may  operate  as  a  substantive  grant  when  it  is  made  by  the  owner  of 
a  reversion  or  remainder,  see  2  Prest  Conv.  332.  439.  As  to  the  effect  of  the  word  "  gnnt,* 
in  implying  a  warranty,  see  ante,  p.  252.  264.  n.  (i)  and  (*)*—{Ed.} 
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"  Quaere  how  he  shall  plead  this  deed,  £c."    He  may  plead  the     303  a. 
feoffment  of  the  heir  of  the  disseisor,  and  the  confirmation  of  the  dis-  \&  * 'jKy-1* 
seisee,  as  it  hath  been  pleaded  and  allowed.  4  owe*  case. 

*"  As  to  the  heir  of  the  disseisor,  fyc.  the  tenements  do  pass  by  (520)# 
way  of  feoffment "  For  *the  land  shall  ever  pass  from  him  that  j2$£? 
hath  the  state  of  the  land  in  him.    As  if  cestui/  que  use  and  his  feof-  * 

fees9  after  the  statute  of  1  R.  3.  and  before  the  statute  of  27  H.  8.  21  H.7.34b. 
cap.  10.  had  joined  in  a  feoffment,  it  shall  be  the  feoffment  of  the  SwSE.'59*' 
feoffees,  because  the  state  of  the  land  was  in  them.  S'S6'8^86^ 

'  (6  Rep.  15  a.) 

Sd  it  is,  if  the  tenant  for  life,  and  he  in  the  remainder,  or  rever-  pj'coS' So" 
sion  in  fee,  join  in  a  feoffment  by  deed  ;  the  livery  of  the  freehold  |n  Browi- 
shall  move  from  the  lessee,  and  the  inheritance  from  him  in  the  re-  SPs't^sh. 
version  or  remainder,  from  each  of  them  according  to  his  estate.  I'jfvitk 
For  it  cannot  be  adjudged  by  law,  that  the  feoffment  of  tenant  for  JyE^y?* 
life,  doth  draw  the  reversion  or  remainder  out  of  the  lessor  or  him  g,d-/a*)lff 
in  the  remainder,  or  doth  work  a  wrong  because  they  joined  toee-  (Ante,  45  a.) > 
ther(F).  8  yi  8     <"***> 

If  there  be  tenant  for  life,  the  remainder  in  tail,  &c.  and  tenant  Lib.Lfci.7S, 
for  life  and  he  in  the  remainder  in  tail  levy  a  fine,  this  is  no  discon-  cue.0  (Poit, 
tinuance  or  divesting  of  any  estate  in  remainder,  but  each  of  them  251  ^ 
pass  that  which  they  have  power  and  authority  to  pass. 

A.  tenant  for  life,  the  remainder  to  B.  for  life,  the  remainder  in  17EH*. 
tail,  the  remainder  to  the  right  heirs  of  B. ;  A.  and  B.  join  in  a  feoff-  ae£eo.3i.> 
ment  by  deed,  albeit  it  may  be  said  that  this  is  the  feoffment  of  A. 
and  the  confirmation  of  B.  and  consequently  he  in  the  remainder  in 
tail  cannot  enter  for  the  forfeiture  during  tjhe  life  of  B.,  but  because  OLeo- 3r. 
B.  joined  in  the  feoffment,  which  was  tortious  to  him  in  the  remain- 
der in  tail,  and  is  particeps  criminis,  therefore  they  forfeited  both 
their  estates,  and  he  in  the  remainder  in  tail  might  enter  for  the  for- 
feiture.    But  if  he  in  the  reversion  in  fee  and  tenant  for  *life  join  in     (521)*' 
a  feoffment  by  parol,  this  shall  be  (as  some  hold)  first,  a  surrender  of 
the  estate  of  tenant  for  life,  and  then  the  feoffment  of  him  in  the  re- 
version, for  otherwise,  if  the  whole  should  pass  from  the  lessee,  then 
he  in  the  reversion  might  enter  for  the  forfeiture,  and  every  man's 
act  (ut  res  magis  valeat)  shall  be  construed  most  strongly  against 
himself  (o). 


(r)  Tenant  for  life,  and  he  in  the  remainder  in  fee,  make  a  lease  for  years  by  deed  in- 
dented ;  the  lessee  being  ejected,  declared  upon  the  demise  made  by  the  tenant  for  life,  and 
the  remainder-man  ;  and  adjudged  against  the  plaintiff,  for  living  the  tenant  for  life,  it  is 
only  the  lease  of  the  tenant  for  life,  and  the  confirmation  of  the  remainder-man ;  and  he 
ought  so  to  have  declared,  1  Inst.  45  a.  So  if  two  joint-tenants,  two  tenants  in  common, 
or  tenant  for  life,  and  he  in  the  remainder,  join  in  the  grant  of  a  copyhold,  one  fine  only  is 
due,  and  it  shall  enure  as  one  grant  only  ;  so  if  a  surrender  be  made,  and  after  a  common 
recovery  is  had  by  plaint,  in  the  nature  of  a  writ  of  entry,  for  better  assurance,— one  fine 
only  shall  be  paid:    Co.  Copyholder,  162,  163.     [Butler,  266.] 

(o)  If  tenant  for  life,  and  he  in  the  remainder  or  reversion,  join  in  a  feoffment  by  deed, 
the  freehold  passes  from  the  tenant  for  life,  and  the  deed  of  feoffment  amounts  to  a  grant  of 
the  reversion ;  but  in  the  case  here  propounded  by  Lord  Coke  (which  is  to  be  understood 
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onJo tat-fcgff  And  it  is  to  be  observed  that  Littleton  here  putteth  a  decent,  so 
Strand  as  the  entry  of  the  disseisee  is  not  lawful ;  for  if  the  disseisor  and 
SSSito  disseisee  jpin  in  a  charter  of  feoffment,  and  enter  into  the  land,  and 
aVad(!£!fiJ!>r'  make  Kvery,  it  shall  be  accounted  the  feoffment  of  the  disseisee,  and 
the  confirmation  of  the  disseisor. 


LITTLETON. 


(Sect  516.  AND  in  some  case  a  deed  of  confirmation  is  good  and  availa- 
296  a.]  bi6j  where  in  the  same  case  a  deed  of  release  is  not  good  nor  avail- 
*£b?S  able.  As  if  I  let  land  to  a  man  for  term  of  his  life,  who  letteth 
towhomtobe  the  same  io  another  for  term  of  forty  years,  by  force  of  which  he 
by  t£>  dUno?  ***  in  possession  ;  if  I  by  my  deed  confirm  the  estate  of  the  tenant 
wtheieMee  for  years,  and  after  the  tenant  for  life  dieth  during  the  term  qf 
hStraantifor  (9)  years,  I  cannot  enter  into  the  land  during  the  said  term. 

(though  a  re- 

l^idSuld        YE  T  if1  bV  mV  deed  of  release  had  released  to  the  tenant  for 

mttlotosn  years  in  the  life-time  of  the  tenant  for  life,  this  release  shall  be 

296 a  1     wndyfor  that  then  there  tvas  not  any  privity  between  (10)  me  and 

the  tenant  for  years  ;for  a  release  is  not  available  to  the  tenant 

for  years,  but  where  there  is  a  privity  between  hifh  and  him  that 

releaseth  (h). 

296  a.         This  belongeth  to  the  first  diversity  between  a  release  and  a  con- 
(522)*    firmation. 

49  e.  3.  aa.        Littleton  in  this  chapter  putteth  eight  diversities  between  a  con- 
firmation and  a  release  (i);  and  thereof  for  illustration  here  he  put- 
teth two  cases  in  these  sections,  which,  upon  that  which  hath  been 
OBai.Abr.    gaid  m  the  precedent  chapters,  is  sufficiently  explained.     Only  in 
9  h.  6.  m.  tit.  both  these  cases  this  is  to  be  observed,  that  where  a  confirmation 
e  ease,       ^jj  ^j^gg  ^  g^te,  there  privity  is  required,  as  well  as  in  the 
case  of  the  release,  as  by  many  examples  which  Littleton  puts  in 
this  chapter  appeareth.     And  note,  here  is  the  first  case  wherein  a 
release  and  a  confirmation  do  differ. 

(Cro.car.28i.      Lessee  for  life  made  a  lease  for  thirty  years,  and  after  the  lessor 
4^°sgabMo.  an(i  lessee  for  life  made  a  lease  for  sixty  years  to  another,  which 

(9)  forty,  added  L.  and  M.  and  Roh.  (10)  moy  et  It  tenant  a  terme  cPam—hiy 

et  moy,  L.  and  M.  and  Roh. 

at  common  law),  as  a  reversion  cannot  pass  by  parol,  the  law  will  construe  the  fee  to  be 
executed  in  the  lessor  by  an  implied  surrender  of  the  estate  for  life.— \EdA 

(h)  For  the  effect  of  such  release  would  be  to  enlarge  the  estate  of  the  lessee  by  giving 
him  a  freehold  estate  for  his  life,  and,  we  have  seen,  that  the  reversioner  or  remainder-roan 
cannot  by  release  enlarge  a  particular  estate,  created  out  of  another  particular  estate,  during 
the  subsistence  of  the  interposed  estate,  ante,  272  b.  p.  499.  n.  (z  2) ;  for  the  privity  during 
that  period  will  be  between  the  lessee  in  the  under-lease,  and  his  lessor ;  and  not  between 
the  under-lessee  and  the  person,  who  has  the  reversion  or  remainder,  expectant  on  that 
interest,  which  originally  was  the  particular  estate.  2  Prest.  Conv.  352,  353.  But  where, 
as  in  the  instance  here  put,  tenant  for  life  leases  for  a  long  term  of  years  absolutely,  and  the 
estate  of  the  lessee  is  confirmed  by  the  reversioner,  the  lessee  will  have  an  absolute  instead 
of  a  determinable  interest ;  his  lease  will  be  derived  out  of  the  estate  far  life,  while  that 
estate  continues,  and  will  be  binding  on  the  estate  of  the  reversioner,  whenever  that  estate 
commences  in  possession.  Ante,  45  a.  p.  431.  2  Prest.  Conv.  133,  134. — {Ed.] 
•    (i)  And  he  also  states-eight  instances  in  which  a  release  and  a  confirmation  agree. — [££] 
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lease  for  sixty  years  the  lessor  did  first  confirm,  and  after  the  lessor  g;b^lai8b- 
confirmed  the  lease  for  thirty  years ;  and  after  tenant  for  life  died  Ame',3ida.) 
within  the  thirty  years  ;  and  it  was  adjudged  (d),  that  the  lease  for  «*)  inter  Un- 
thirty  years  was  determined  by  the  death  of  lessee  for  life,  and  that  Sm^k^*' 
the  lessee  for  sixty  years  might  enter  ;  for  that  albeit  the  lease  for  Elte-<*»-7*> 
sixty  years  was  the  latter  in  time,  yet  was  it  of  greater  force  in  law, 
for  that  the  lessor,  who  had  power  to  confirm  which  of  them  he 
would,  did  first  confirm  the  second  lease. 

In  this  chapter  is  also  to  be  observed  eight  cases,  wherein  a  release 
and  a  confirmation  have  the  like  operation  in  law. 

IN  the  same  manner  it  is,  if  I  be  disseised,  and  the  disseisor  uttlwow. 
make  a  hose  to  another  for  term  of  years,  if  I  release  to  the  termor  N^Sj^  i8" 
this  is  void:  but  if  I  confirm  (11)  the  estate  of  the  termor,  this  is  confirmation 
good  and  effectual  (k).  M& 

sor'fl  lessee 

*  Here  is  the  second  diversity  between  a  release  and  a  confirma-  g°°d  <s«cu* 

*•   _  "  as  to  a  re- 

"On.  lease). 

(523^* 

•ALSO,  if  I  being  within  age  let  land  to  another  for  term  of  J^™. 
twenty  years,  and  after  he  granteth  the  land  to  another  for  term  [Sect  547. 
often  years  so  he  granteth  but  parcel  of  his  term  :  in  this  case  Co398a,| 
when  lam  of  full  age,  if  I  release  to  the  grantee  of  my  lessee,  fyc.  ty?nfenue* 
this  release  is  void,  because  there  is  no  privity  between  him  and  tTti£ie!l£? 
me,  &c.  (l).  But  if /confirm  his  estate,  then  this  confirmation  fo^ll^X 
is  good.  But  %f  my  lessee  grant  all  his  estate  to  another,  then  «««<•**• 
my  release  made  to  the  grantee  is  good  and  effectual  (1)  (m).        leVSe*™* 

(11)  restate  de  termor,— ton  estate,  L.  and  M.  and  Rob. 

(x)  For  in  releases  by  enlargement,  the  releasor,  we  have  seen,  must  have  a  vested 
estate,  ante,  p.  499.  n.  (z  2) ;  and  in  this  case  the  releasor  has  not  any  estate,  but  merely  a 
rig-nt  or  interest.    Hie  proper  assurance  between  these  parties  is  a  confirmation  of  title ; 
but  the  release,  it  is  supposed,  may  operate  as  such  confirmation.  2  Prest.  Conv.  351 . — [Ed.] 
(l)  The  estate  of  an  under-lessee  cannot  be  enlarged  by  a  release  from  the  original  re- 
versioner during  the  continuance  of  the  interposed  estate;  because  the  privity  during  that 
period  is  not  between  the  under  lessee  and  the  original  reversioner,  but  between  the  under- 
lessee  and  his  lessor,  since  an  under-lease  necessarily  leaves  a  reversion  in  the  grantor. 
This  doctrine  is  material,  not  only  with  reference  to  the  learning  of  estates,  which  may  be 
enlarged  by  release ;  but  also  to  the  remedies  by  action  of  covenant,  which  run  with  the 
estate,  and  to  conditions  in  restraint  of  assignment,  but  not  extending  to  under-leases ;  for 
2a  under-lease  will  not  be  a  breach  of  a  condition,  to  avoid  the  lease  on  assignment,  Kin- 
*ersley  y.  Orpe9  Dougl.  56,  57.  184 :  nor  can  the  lessor  in  the  original  lease  maintain  debt 
or  covenant  against  an  under-lessee,  though  he  might  have  maintained  these  remedies  in 
case  there  had  been  an  assignment  instead  of  an  under-lease.  Holford  v.  Hatch,  Dougl.  183. 
2  Ptest.  Conv.  127.    Ante,  p.  331.  n.  (o  3).— [Ed.] 

(I)  So  Crusoe,  d.  Blencowe  v.  Bugby,  3  Wilson,  2f4.  Henry  Blencowe  and  Mary  his 
wife,  seised  in  fee,  demised  to  William  Alder  for  21  years  with  a  proviso  for  re-entry  on 
default  of  payment  of  the  rent,  or  breach  of  any  of  the  covenants.  Among  other  covenants, 
there  was  one  from  William  Alder, — A  that  he  should  not  assign,  transfer,  or  set  over,  or 
otherwise  do  or  put  away  the  indenture  of  demise,  or  the  premises  thereby  demised,  or  any 
{art  thereof,  to  any  person  or  persons  whomsoever,  without  the  consent  of  the  said  Henry 
Blencowe  and  Mary  his  wife,  their  heirs  and  assigns  hi  writing,  under  his,  her,  or  their 
hands  and  seals,  first  had  and  obtained  for  doing  thereof."— William  Alder,  without  any 
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7R4.6b.  Here  are  two  things  to  be  observed:  First,  that  the  lewM 

9H.V24.  infant  in  this  case  is  not  void  but  voidable.     Secondly,  this  i 

sid^iloi  ther  case  put  by  Littleton,  wherein  the  release  and  con 

™>™-  differ. 

uTTLrroif.       t&LSO,  \f  a  parson  of  a  church  charge  (12)  the  glebe  i 
300" ^T^"  ***  °hurch  %  h*s  deed,  and  after  the  patron  and  ordina*- 
Confin^tion  firm  the  same  grant,  and  all  that  is  comprised  in  thti 
£Lh$i5ar7  grant,  then  the  grant  shall  stand  in  his  force,  according  L 
rfmSI?1  e   VurPOT^  °f  ^  same  grant.    But  in  this  case  it  behovtthl 
by  a  parson,  the  pat  r on  hath  a  fee-simple  in  the  advoioson;  for  if  he  hat* 
£Jn£on  (at  an  estate  for  life,  or.  in  tail,  in  the  advowson,  then  the  grant  4 
U(524}*    not  stand,  but  during  his  life,  and  the  life  qj  the  parson 
granted,  fyc. 

300  b.         Here  are  divers  things  to  be  noted.     First,  that  the  confirm^ 
S wnfirai?*  is  of  the  grant,  which  in  deed  is  but  a  mere  assent  by  deed  to  i' 
^^lfskE?  grant;  and  therefore  it  is  holden,  that  if  there  be  a  parson, 
ucai  personi,  and  ordinary,  and  the  patron  and  ordinary  give  license  by  de 
k  common     ^e  parson  i0  grant  a  rent-charge  out  of  the  glebe,  and  the  ]_ 
CWo.Vf      granteth  the  rent-charge  accordingly,  this  is  'good,  and  shall 

the  successor ;  and  yet  here  is  no  confirmation  subsequent,  bu 

license  precedent 

Secondly,  the  ordinary  alone,  without  the  dean  and  chapter,  i 
agree  thereunto,  either  by  license  precedent,  or  confirmation  \ 
(i  Roi.  Abr.    quent ;  for  that  the  dean  and  chapter  hath  nothing  to  do  with  1 
,}       which  the  bishop  doth  as  ordinary,  in  the  life-time  of  the  bishop. 

SImbt1'  fr*      Thirdly,  (e)  but  if  the  bishop  be  patron,  there  the  bishop  cannot 

iL6.9.'33H.  confirm  alone,  but  the  dean  and  chapter  must  confirm  also;  for  the 

Br.  68.  aSJ;  advowson  or  patronage  is  parcel  of  the  possession  of  the  bishoprick; 

389  ■•>  and  therefore  the  bishop,  without  the  dean  and  chapter,  cannot  mafa 

the  grant  good,  but  only  during  his  own  life,  after  the  decease  o) 

the  incumbent,  either  by  license  precedent,  or  confirmation  subse 

quent 

(12)  le—un,  L.  and  M.  and  Roh. 

license  demised  to  John  Bugby  for  14 'years. — It  was  held,  that  there  was  no  privity  of  em 
tract  between  the  original  lessor  and  Bugby  the  under-lessee.  So  that  it  was  an  under-leas 
and  not  an  assignment ;  and  therefore  no  breach  of  the  covenant,  and  see  1  Strange,  40£ 
See  also  Greg$on  v.  Harrison,  2  Term.  Rep.  p.  425.  Kinnerley  v.  Orpt  and  others.  (Dowr; 
66.)— [Butler,  Note  271.] 

(m)  For  whenever  a  release  would  have  been  good  to  a  lessee  or  donee,  before  assign 
ment,  it  will,  after  assignment,  be  good  to  his  assignee.  2  Prest.  Conv.  348.  So,  althougi 
a  derivative  estate  cannot  be  enlarged  by  a  release  to  the  under-lessee,  while  the  estate  c 
the  lessor,  who  granted  the  estate  of  the  under-tenant,  shall  be  continuing,  yet,  when  Uu 
estate  is  determined,  as  it  may  be  by  merger,  surrender,  &c.  without  defeating  the  estaft 
of  the  under-tenant  (for  the  rule  of  cessante  statu  primitivo  cessat  derivaiivus  admits  of  the* 
exceptions),  then  it  should  seem  from  principle,  that  there  will  arise  a  connexion  betweet 
the  under-tenant  and  the  person  who  has  the  next  vested  estate,  so  that  the  relation  of  lov 
and  tenant  will  exist  between  them  for  the  purposes  of  waste,  surrender,  and  merger,  and 
of  consequence,  to  enable  the  person  who  was  an  under-tenant,  and  who  is  now  discharges 
from  that  relation,  to  become  a  releasee  in  enlargement  of  his  estate,    lb.  345. — [Ea\] 
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A.  parson  of  D.  is  patron  of  the  church  of  S.  as  belonging  to  his  seeimreor 
church,  and  presents  B.,  who,  by  consent  of  A.  and  of  the  ordinary,  oUmapnaL 
grants  a  rent-charge  out  of  the  glebe ;  this  is  not  good  to  make  the  B^£.my 
rent-charge  perpetual,  without  the  assent  of  the  patron  of  A.,  no  more  lh^,3?®**" 
than  the  assent  of  the  bishop  who  is  patron,  without  the  dean  and  i^lSPf*4- 
chapter,  or  no  more  than  the  assent  of  the  patron,  being  tenant  in  8i.Lib.io.& 
tail,  or  for  life,  as  Littleton  saith.     And  Littleton  here  saith,  that  lS  &'&.' 
the  patron  that  *confirms  must  have  a  fee-simple,  meaning  to  make  {w^  £ 
the  charge  perpetual  (n).     And  Littleton  after  saith,  that  in  the  case  Sid.75.)  ^ 
of  the  parson  the  fee  is  in  abeyance,  and  seeing  the  consent  of  the     ^    5) 
patron  is  in  respect  of  his  interest,  as  here  it  appeareth  by  Littleton, 
he  may  consent  upon  condition;  otherwise  it  is  of  an  attornment, 
because  that  is  a  bare  assent     Also  if  the  estate  of  the  patron  be 
conditional,  and  he  confirmeth,  and  after  the  condition  is  broken, 
his  confirmation  is  void. 

Fourthly,  he  that  is  patron  must  be  patron  in  fee-simple;  for  if  gjE-ai 
he  be  tenant  in  tail,  or  tenant  for  life,  his  confirmation  or  agreement  ams^&l  sei. 
is  not  good  to  Jbind  any  successor,  but  such  as  come  into  the  church  vLlTtin.' 
during  his  life.     But  if  the  patron  be  tenant  in  tail,  and  discontinue  dS^J.de 
the  estate  in  tail,  the  lease  shall  stand  good  during  the  discontinu-  chapter  do 
ance;  or,  if  the  estate  tail  be  barred,  it  shall  stand  good  for  ever.       LeJTusL"  1 

'        '  '  °  Rol.Abr.482. 

2Rol.Abr. 

But  here  is  to  be  observed  a  diversity  between  a  sole  corporation,  J^  ^  a 
as  parson,  prebend,  vicar,  and  the  like;  that  have  not  the  absolute  ™v >£>*> 
fee  in  them,  for  to  their  grants  the  patron  must  give  his  consent  238.  iiH.&j. 
But  if  there  be  a  corporation  aggregate  of  many,  as  dean  and  chap-  6E.3.10. 
ter,  master,  fellows,  and  scholars  of  .a  college,  abbot  or  prior,  and  ^liLe?* 
convent,  and  the  like,  or  any  sole  corporation  that  hath  the  absolute  ^  \\« 
fee,  as  a  bishop  with  consent  of  the  dean  and  chapter,  they  may  by  25E*  a&i 
the  common  law  make  any  grant  of  or  out  of  their  possessions,  with- 
out their  founder  or  patron,  albeit  the  abbot  or  prior,  &c  were  pre- 
sentable :  and  so  it  is  of  a  bishop,  because  the  whole  estate  and  right 
of  the  land  was  in  them,  and  they  may  respectively  maintain  a  writ 
of  right 

*If  a  bishop  hath  two  chapters,  and  he  maketh  a  grant,  both  chap-     »30I  a. 
ters  must  confirm  it,  or  else  the  successor  shall  avoid  it     But  if  one  JJgS^iqL 
of  the  chapters  be  dissolved,  then  the  confirmation  of  the  other  suf-  «>e -3.  tit. 
ficeth;  but  it  needeth  not  the  confirmation*  of  the  king,  who  is  hSa^ii  Eiiz" 
founder  and  patron  of  all  bishopricks  (1).  Dy(e526)» 

And  note  a  diversity  between  a  confirmation  of  an  estate,  and'  a  Diversity  be- 
confirmation  of  a  deed ;  for  if  the  disseisor  make  a  charter  of  feoff-  JjJJJJuSiJ  X" 

(n)  An  annuity  granted  by  a  prebendary  after  admission  and  institution,  and  before  in- 
duction, and  which  giant  the  bishop  confirmed  before  induction,  was  adjudged  to  be  void ; 
for  before  induction  the  prebend  has  not  the  freehold  either  in  deed  or  in  law.  Plowd.  538. 
So,  if  a  bishop  collated  to  a  prebend,  and  died,  and  before  induction  the  king  confirmed  it, 
it  was  void ;  for  he  had  nothing  in  the  prebend  till  induction.  1  Rol.  Abr.  483.  3  Com. 
Dig1.  Confirmation  (D  l.J— [Ed.] 

(1)  For  the  confirmation  of  leases  made  by  ecclesiastical  persons,  see  Bacon  Abr.  tit. 
Leases.     [Butler.]  Ante,  p.  428.  and  the  notes  there.— [Ed.] 
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aneirute,and  rxient  to  A.  with  a  letter  of  attorney,  and  before  livery  the  disseisee 
Son  of  a  deed,  confirm  the  estate  of  A.  or  the  deed  made  to  A.,  this  is  clearly  void, 
though  livery  be  made  after.  But  if  a  bishop  had  made  a  charter  of 
feoffment  with  a  letter  of  attorney,  and  the  dean  and  chapter  before 
livery  confirm  the  deed,  this  is  a  good  confirmation,  and  livery  made 
afterwards  is  good.     And  so  it  hath  been  adjudged. 

The  like  law  is  of  a  confirmation  of  a  deed  of  grant  of  a  reversion 
before  attornment 

In  the  same  manner  it  is  if  a  bishop  at  the  common  law  had  grant- 
ed lands  to  the  king  in  fee  by  deed,  and  the  dean  and  chapter  by 
their  deed  confirm  the  deed  of  the  bishop,  and  after  the  deed  of  the 
bishop  is  inrolled,  this  is  good,  albeit  the  confirmation  of  the  dean 
and  chapter  be  not  enrolled ;  for  the  assent  upon  the  matter  is  made 
to  the  bishop. 

33  e.  3.  con-  But  this  confirmation  that  Littleton  here  speaketh  of,  must  be 
e!S*Si>.io.  made  in  the  life,  and  during  the  incumbency  of  the  person;  and  so 
viFse'cL'393  *n  tne  ^e  °f  t*ie  bishop,  or  of  any  other  sole  corporation.  But  it  is 
*/*%  Eiix  to  ke  known,  that  grants  made  by  persons,  prebends,  vicars,  bishops, 
cap.  10.  1  ei.  masters  and  fellows  of  any  college,  dean  and  chapter,  master  or  guar- 
ctpin.  uac.'  dian  of  any  hospital,  or  any  halving  any  spiritual  or  ecclesiastical 
Scu ©3*^  ^ving,  are  restrained  by  (/)  divers  acts  of  parliament,  so  as  they 
wa  cannot  grant  any  rent-charge,  or  to  make  any  alienation,  or  to  make 

46.  ut>.4.76  any  leases  other  than  such  as  are  mentioned  in  those  acts,  which  you 
*?w.LLib!  may  read  at  large,  and  the  exposition  upon  the  same,  in  my  (*)Com- 
VLSfcv.  mentaries. 

littlbton.       ALSO,  if  there  be  a  perpetual  chauntry,  wherewith  the  ordi- 
^  30lal     nary  ^at^  not^nS  to  door  meddle;  quaere,  \f  the  patron  *ofthe 
(527Y*     chauntry,  and  the  chaplain  of  the  same  chauntry,  may  charge 
the  chauntry  with  a  rent-charge  in  perpetuity. 

301  a.         This  is  meant  of  a  chauntry  donative  wherewith  the  ordinary  hath 
S^^cJ^f)  not  t0  deal>  and  bv  tnis  g™1^  when  Littleton  wrote,  the  chauntry 
do  Rep.  Lam-  should  have  been  charged  forever,  because  no  other  had  any  inter- 
costal)   est  in  this  chauntry,  *save  only  the  patron  and  chauntry  priest,  and 
•301  b.     the  grant  is  made  concurrentibus  hiis  qua:  in  jure  requiruntw- 
But  since  Littleton  wrote,  all,  and  all  manner  of  free  chapels  and 
0r)37R&     chaun tries  perpetual,  whereof  Littleton  here  speaks,  are  by  (g)  acts 
Sp!  u.1^6,  of  parliament  given  to  the  crown,  and  the  bodies  politic  thereof  dis- 
solved.    See  hereafter  section  648.  more  at  large  of  all  this  present 
section. 


LITTLETON. 


301  a.1  ALSO,  if  a  man  letteth  land  for  term  of  life,  the  which  tenant 
coQ^maOpn  far  life  charge  the  land  with  a  rent  in  fee,  and  he  in  the  rcver- 
gintof'ren*  sion  confirm  the  same  grant,  the  charge  is  good  enough  and 

byhuTtenant  effectual. 

for  life,  )• 

good.  ,        .  /> 

301  a.  Here  is  a  diversity  to  be  observed,  where  the  determination  01 

h^S'whenj  the  rent  is  expressed  in  the  deed,  and  when  it  is  implied  in  law. 
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For  when  tenant  for  life  granteth  a  rent  in  fee,  this  by  law  is  deter-  JJ"^®*^ 
mined  by  his  death ;  and  yet  a  confirmation  of  the  grant  by  him  in  rent  £  ex- 
the  reversion  makes  that  grant  good  for  ever,  without  words  of  en-  SJ  d^d^nd 
largement,  or  clause  of  distress,  which  would  amount  to  a  new  Jjjjy £ fclJJ" 
grant  And  yet  if  the  tenant  for  life  had  granted  a  rent  to  another  ^^-Pj-if; 
and  his  heirs  by  express  words,  during  the  life  of  the  grantor,  and  Lib.i.foW. 
the  lessor  had  confirmed  that  grant,  that  grant  should  determine  by  SJUiSS* 
the  death-  of  tenant  for  life.  <$*•£ ^ 

pi.  14. 

Tenant  for  life  upon  condition  grant  a  rent  in  fee,  the  lessor  con- 
firm the  grant,  and  after  the  condition  is  broken,  the  lessor  re-enter,  uttlston. 
he  shall  not  avoid  the  grant  [Sect5l9. 

*  296b.] 

ALSO j  if  I  be  disseised,  and  I  confirm  the' estate  of  the  rfiV  uon.howa^ 
seisor,  he  hath  a  good  and  rightful  estate  in  fee-simple,  albeit  in  whenwthi 
the  deed  of  confirmation  no  mention  be  made  of  his  heirs,  because  "m! eitau 
he  had  a  fee-simple  at  the  time  of  the  confirmation.   For  in  such  w^2g?; 
case  if  the  disseisee  confirm  the  state  of  *the  disseisor,  to  have  qncon&rtM, 
and  to  hold  to  him  and  his  heirs  of  his  body  engendered,  or  to  J^^todia- 
have  and  to  hold  to  him  for  term  of  his  life,  yet  the  disseisor  J^JJJ°^his 
hath  a  fee-simple,  and  is  seised  in  his  demesne  as  of  fee,  because  enureiinfee, 
when  his  estate  was  confirmed,  he  had  then  a  fee-simple,  and  such  SS^i^S 
deed  cannot  change  his  estate,  without  entry  (13)  made  upon  ^S^HiV 

or  for  life 

Here  is  the  first  case  wherein  the  release  and  confirmation  doth  ^ge  b. 
agree,  viz.  a  confirmation  to  a  disseisor  in  tail,  or  for  any  particular  {pj*->  SL 
estate,  is  of  the  like  force  as  a  release  to  a  disseisor,  during  such  firm.  4. 
estate,  which  in  both  cases  is  good  for  ever. 

IN  the  same  manner  it  is,  \f  his  estate  be  confirmed  for  term  rL^"*BroH- 
qf  a  day,  or  far  term  of  an  hour,  he  hath  a  good  estate  in  fee-  ^||^?0, 
simple,  for  this,  that  (14)  Aw  estate  in  fee-simple  was  once  con-  or  but  for  in 
'firmed.    Quia  confirmare  idem  est,  quid  firmum  facere,  &c  hour* 

Here  is  the  second  case  wherein  the  release  and. confirmation  do     297  a. 
agree.   The  reason  of  this  is,  for  that  the  disseisor  hath  a  fee-simple ; 
and  therefore  if  his  estate  be  confirmed  but  for  an  hour,  it  is  good 
for  ever,  because  (saith  Littleton)  confirmare  idem  est,  qudd  fir- 
mum  facere. 

In  the  same  manner  it  is,  if  the  disseisor  make  a  gift  in  tail,  and     296  b 


J  rut  n 
eofl 


On  conflro*. 


the  disseisee  confirm  the  estate  of  the  donee  for  the  lite  of  the  donee,  SSn *£*? ™ 
this  confirmation  enures  to  the  whole  estate  tail ;  for  a  confirmation  Jjjfj'^^ 
can  make  no  fraction  of  any  estate,  to  extend  but  to  part  of  the  w»  .W*** 
estate  only,  Et  sic  de  cmteris  (p).  enom'to  um 

whoU  — • — 


(13)  fait,  not  in  L.  and  M.  nor  Roh.  (14)  mr,  not  in  L.  and  M.  nor  Roh. 

(r)  See  n.  (o)  infra.— [Ed.] 
VOL.  il  56 
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297  a.         Nota,  a  diversity  between  a  bare  assent  without  any  right  or  in- 
hewSfSL      terest,  and  an  assent  coupled  with  a  right  or  interest ;  and  therefore 
twMnihe      an  attornment  cannot  be  made  for  a  time  nor  upon  condition;  but 
SatSnfo?  if  the  parson  make  a  lease  for  a  hundred  years,  the  patron  and  the 
tErt&Sne*  ordinary  may  confirm  fifty  of  the  years,  for  they  have  an  interest, 
to*  of  free-    an(j  may  charge  in  time  of  vacation.     *And  so  if  a  disseisor  make  a 
Ford^fol'8L  'ease  ^or  an  hundred  years,  the  disseisee  may  confirm  parcel  of  those 
(Am! 274 a.)'  years;  but  then  it  must  be  by  apt  words,  for  he  must  not  confirm 
(529\*h">  tne  lease,  or  demise,  or  the  estate  of  the  lessee,  for  then  the  addition 
for  parcel  of  the  term  should  be  repugnant  when  the.  whole  was 
■confirmed  before,  but  the  confirmation  must  be  of  the  land  for  part 
(i  Roi.  Abr.    of  the  term.     So  may  the  confirmation  be  of  part  of  the  land ;  as  if 
it  be  of  forty  acres,  he  may  confirm  twenty,  &c.     So  if  tenant  for 
life  make  a  lease  for  an  hundred  years,  the  lessor  may  confirm  either 
for  part  of  the  term,  or  for  part  of  the  land.    But  an  estate  of  free- 
hold cannot  be  confirmed  for  part  of  the  estate,  for  that  the  estate  is 
entire,  and  not  several,  as  years  be  (q). 

littlbtom.  *&LSO,  if  my  disseisor  maketh  a  lease  for  life,  the  remainder 
^297t,611-  over  *n  fee>  *f  Irztea&t  t°  Me  tenant  for  life,  this  shall  enure  to 
in  reepeaof  him  in  the  remainder.  But  if  I  confirm  the  estate  of  the  tenant 
other  per-  jfe  ferm  0j  Ufa  yef  after  his  decease  I  may  well  enter,  because 
on  confirma-  (15)  nothing  is  confirmed  but  the  estate  of  the  tenant  for  life,  so 
toSoVthe6""  that  after  his  decease  I  may  enter.  But  when  I  release  all  my 
ntSt,c?t  doe1?  right  to  the  tenant  for  life,  this  shall  enure  to  him  in  the  re- 
thiranS*   mainder  or  in  the  reversion,  because  all  my  right  is  gone  by  such 

der-man,  (se-  release. 
cus  u  to  a  re- 
lease.) 

297  a.  Here  is  the  third  case  wherein  the  release  and  confirmation  differ, 
for  the  confirmation  to  the  tenant  for  life  doth  not  enure  to  him  in 
the  remainder  (h). 

.   (15)  mil,  added  L.  and  M.  and  Roh. 

,  (q)  A  confirmation  to  a  disseisor  of  his  estate  for  an  hour  passes  the  fee  without  the 
word  "  heirs,9'  because  the  disseisor  acquires  by  the  disseisin  a  tortious  fee-simple ;  and 
when  that  estate  is  assented  to,  the  disseisee  can  never  afterwards  destroy  it.  And  ac- 
cording to  the  old  books,  if  he  confirm  the  estate,  lease,  demise,  or  term,  of  the  lessee  of  the 
disseisor  forborne  part  of  the  years,  he  cannot  defeat  it  during  the  whole  term,  because  the 
whole  interest  of  the  lessee  is  confirmed ;  and  the  clause  restricting  it  in  point  of  time, 
after  confirming  it  absolutely,  mast  be  rejected  as  repugnant.  But  if  the  land  be  confirmed 
for  part  of  the  term,  the  assent  is  but  partial,  and  not  to  the  whole  estate,  and  therefore  it 
cannot,  contrary  to  the  express  words,  be  carried  any  further.  Gilb.  Ten.  76.  However, 
in  modern  times,  this  distinction  seems  to  have  been  exploded.  See  JPlowden  v.  Cartwrigkl, 
1  Barr.  282.  Pari  of  Derby  v.  Taylor,  1  East.  502.  2  Prest.  Conv.  166.  But  an  estate 
of  freehold  cannot  be  confirmed,  though  by  express  words,  for  part  of  that  estate ;  for  aa 
estate  of  freehold  is  considered  as  integral  and  indivisible.  It  does  not  consist,  like  a  term 
of  years,  of  an  aggregate  or  number  of  separate  portions  of  time ;  but  is,  of  itself,  an 
entire  and  individual  estate.    Watk.  Gilb.  Ten.  76.  392.    Shep.  Touch.  317 [£<£] 

(a)  If  a  man  releases  to  tenant  for  life  all  his  right,  this  enures  to  him  in  the  remainder, 
because  he  parts  with  his  whole ;  and  he  that  has  but  an  estate  for  life  by  the  feudal  con- 
veyance, cannot  have  the  whole  fee,  as  is  said  ;  but  if  a  man  confirm  the  estate  for  life,  it 
is  an  approbation  and  assent  to  that  estate  only,  and  therefore  the  assent  being  no  farther 
than  to  the  estate  for  life,  it  cannot  be  carried  to  strengthen  the  remainder :  but  if  he  bad 
confirmed  the  remainder,  that  had  confirmed  the  estate  for  life  by  implication,  because  the 
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*And  so  it  is,  when  the  several  estates  be  in  one  person ;  as  if  the     (530)* 
disseisor  make  a  gift  in  tail,  the  remainder  to  the  right  heirs  of 
tenant  in  tail ;  if  the  disseisee  confirm  the  estate  in  tail,  it  shall  not 
extend  to  the  fee-simple,  no  more  than  if  the  disseisor  had  made  a 
gift  in  tail,  the  remainder  for  life,  the  remainder  to  the  right  heirs 
of  tenant  in  tail;  this  extendeth  only  to  the  estate  tail,  and  not  *to    *297b. 
the  remainder  for  life,  nor  to  the  remainder  in  fee.     But  if  the  dis-  SwrfSee* 
seisor  make  a  lease  for  life  to  A.  and  B.,  and  the  disseisee  confirm  SJ^JJJ, 
the  estate  of  A.,  B.  shall  take  advantage  thereof ;  for  the  estate  of  A.  Cenuresu> 
which  was  confirmed  was  joint  with  B.,  and  in  that  case  the  dissei-  <Ante,62a.> 
see  shall  not  enter  into  the  land, and  devest  the  moiety  of  B.  $?£$$£> 

(l  Rul.  Abr. 

aoe.) 
If  the  disseisor  infeoffs  A.  and  B.  and  the  heirs  of  B.,  if  the  dis-    <sid.a&) 

seisee  confirm  the  estate  of  B.  for  his  life,  this  shall  not  orily  extend 
to  his  companion,  as  hath  been  said,  but  to  his  whole  fee-simple,  be- 
cause to  many  purposes  he  had  the  whole  fee-simple  in  him,  and 
the  confirmation  shall  be  taken  most  strong  against  him  that  made  it  ((a££;  js^ 

Tenant  in  tail  discontinueth  in  fee,  and  dieth,  the  discontinuee 
make  a  lease  for  life,  and  granteth  the  reversion  to  the  issue,  he  shall 
not  have  a  formedon  against  tenant  for  life ;  for  by  his  formedon  he 
must  recover  the  estate  of  inheritance,  and  the  lessee  for  life  hath 
not  the  inheritance,  but  the  issue  in  tail  himself  hath  it 

If  feoffee  upon  condition  make  a  lease  for  life,  or  a  gift  in  tail,  and  (Anu,  202*.) 
the  feoffor  release  the  condition  to  the  feoffee,  he  shall  not  enter 
upon  the  lessee  or  donee,  because  he  cannot  regain  his  ancient 
estate. 

If  the  feoffee  upon  condition  make  a  lease  for  life,  the  remainder 
in  fee,  if  the  feoffor  release  the  condition  to  the  *lessee  for  life,  it    *(531) 
shall  enure  to  him  in  the  remainder ;  as  well  as  in  the  case  of  the 
right,  or  of  a  rent,  &c. 

If  a  feme  disseisoress  make  a  feoffment  in  fee  to  the  use  of  A.  for 
life,  and  after  to  the  use  of  herself  in  tail,  and  the  remainder  to  the 
use  of  B.  in  fee,  and  then  taketh  husband  the  disseisee,  and  he  re- 
leaseth  to  A.  all  his  right,  this  shall  enure  to  B.  and  to  his  own  wife 
also ;  for  by  the  rule  of  Littleton  it  must  enure  to  all  in  the  re- 
mainder (1). 

But  if  A.  letteth  to  B.  for  life,  and  B.  maketh  a  lease  to  C.  for  his 
life,  the  remainder  to  A.  in  fee,  A.  releaseth  to  C.  all  his  right,  this 
is  good  to  perfect  the  estate  of  C.  for  his  life.  But  when  C.  dieth, 
A.  shall  be  in  of  his  old  estate,  for  his  release  could  not  enure  to 


remainder  cannot  be  without  the  particular  estate  to  support  it,  and  the  confirmation  of  the 
remainder  must  imply  an  assent  to  all  means  necessary  to  support  it    Gilb.  Ten.  76, 

77 lEd.] 

(1)  For,  though  a  man  cannot  contract  with  his  wife,  or  transfer  any  interest  to  her,  yet 
she  may,  by  construction  of  law,  take  benefit  of  his  release  made  to  a  third  person,  and 
enuring  by  way  of  extinguishment.    Hawk.  Abr.  394.    [Butkr,  Note  257.] 
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himself  to  perfect  his  defeasible  remainder,  but  his  ancient  right  re- 
mained}. And  note,  that  in  these  two  cases  the  fee  is  devested*  and 
vested  all  at  one  instant ;  in  the  same  manner  as  if  tenant  in  tail 
make  a  lease  for  life,  at  the  same  instant  the  estate  tail  is  devested 
out  of  the  donee,  and  the  reversion  in  fee  out  of  the  donor,  and  a 
new  fee  vested  in  tenant  in  tail  And  so  if  the  husband  make  a 
lease  for  life  of  his  wife's  land,  he  devesteth  his  own  estate,  that  he 
hath  in  her  right,  and  the  inheritance  of  his  wife,  and  at  the  same 
instant  vested  a  new  reversion  in  fee  in  himself. 

uTTurron.  BUT  in  this  case,  if  the  disseisee  confirm  the  estate  and  title 
^iffl*l  °f  *im  f"n  '**  remainder,  without  any  confirmation  made  to 
on  connnL  tenant  for  life,  the  disseisee  cannot  enter  upon  the  tenant  fir 
ISSSf  &  tt  term  °f  life>  f^  ttot  the  remainder  is  depending  upon  the  state 
nufodcr.  for  life;  and  if  his  estate  should  be  defeated,  the  remainder 
waionerTit  should  be  defeated  by  the  entry  of  the  disseisee,  and  it  is  no 
p!ittatolt£  reason  that  he  by  his  entry  should  dtfeat  the  remainder  against 
mMm  his  confirmation,  fyc. 

(532V* 

m2?AM  *  **u*  *w  ****  case>  *f  ***  disseisee  confirm  the  estate  and  title 
^w  a  si  cf  him  in  the  remainder."  Here  is  the  third  case,  wherein  the 
Vaiul'  bJ.30.  release  and  confirmation  do  agree,  *for  the  confirmation  *  made  to 
oS^BrSSf.  him  in  the  remainder  shall  avail  the  tenant  for  life,  as  much  as  the 
release  shall. 


"  For  that  the  remainder  is  depending,  fyc."    By  this  some 
have  gathered,  that  if  a  disseisor  make  a  lease  for  life,  reserving  the 
reversion  to  himself,  and  the  disseisee  confirmeth  the  state  of  the 
disseisor,  that  he  may  enter  upon  the  lessee,  because  the  estate  of 
him  in  the  reversion  dependefh  not  upon  the  state  for  life  as  the  re- 
mainder ;  but  all  is  one,  for  by  the  confirmation  made  to  him  in  the 
reversion,  all  the  right  of  him  that  confirmeth  is  gone,  as  well  as 
when  he  maketh  it  to  him  in  remainder;  and  he  cannot  by  his  entry 
avoid  the  estate  of  the  lessee  for  life,  but  he  must  avoid  the  state  of 
feportedbr   the  lessor,  which  against  his  own  confirmation  he  cannot  do ;  and  it 
ham,°chiefP'  hath  been  adjudged,  that  if  a  disseisor  make  a  lease  for  life,  and  after 
3oa^(6RS  levy  a  fine  of  the  reversion  with  proclamations,  and  the  five  years 
^undfSs!  P*38' so  as  ^e  disseisee  la  f°r  tne  reversion  barred,  he  shall  not  enter 
wj.  Ame,  '  upon  the  lessee  for  life. 

'  littlbtow.  rfLSO,  if  there  be  two  disseisors,  and  the  disseisee  releaseth  to 
^Iflfl"5!2'  0ne  °fthem>  **  shaU  told  his  companion  out  of  the  land.  But 
OnwnSiL.  if  the  disseisee  confirm  the  estate  of  the  one,  unthout  more  (16) 
ite  2f  SSS"  say^nS  *n  Me  deed,  some  say  that  he  shall  not  hold  his  companion 
two  dime?-0  out,  but  shall  hold  jointly  with  him  for  that  (17)  nothing  toas 
S  both-™8-  confirmed  but  his  estate,  which  was  joint,  fyc. 

(though 
otherwise  of 

ftr298e)'"  1S         ">urth  <**&>  wherein  the  release  and  confirmation 

*'     seem  to  differ,  being  made  unto  one  of  the  disseisors. 

(16)  dire-parlance,  L.  and  M.  and  Roh.         (17)  nul,  added  L.  and  M.  and  Rob. 
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uCot\firmed  but  his  estate,  $c."    Hereby  it  appeareth,  that  if  gjgjj™^ 
the  disseisee  confirm  the  estate  of  the  one  disseisor  in  the  lands,  to  to  hold  the 
have  and  to  hold  the  lands  or  tenements,  or  the  right  of  the  disseisee,  ^dhj» hiSa. 
to  him  and  his  heirs,  he  shall  hold  out  the  other  disseisor ;  and  that 
appeareth  by  Littleton,  first,  upon  these  words  (confirm  the  state 
of  one)  without  more  saying  in  the  *deed,  viz.  to  have  and  to  hold    *298b. 
the  lands,  &c     Secondly,  the  reason  of  Littleton  in  express  words 
is,  for  that  nothing  was  confirmed  but  his  estate,  which  was  *joint    '533) 
(t).    Thirdly,  the  next  two  sections  make  it  plain  where  the  haben- 
dum is  added. 

Hereby  also  it  appeareth,  that  a  release  is  more  forcible  in  law 
than  a  confirmation.  [SSSS. 

298  bi] 

AND  for  this  some  have  said,  that  if  tun  joint-tenants  be,  and  JJJgJJ^  en 
the  one  confirm  the  estate  of  the  other,  that  he  hath  but  a  joint  lax^ttae* 
estate,  as  he  had  before.    And  this  confirmation  leaveth  the  state  *££*££*. 
as  it  was,  and  doth  not  amount  to  any'  severance  of  the  jointure,  S?n"yomf*" 
as  some  have  said.)     But  if  he  hath  such  words  in  the  deed  of**^**^ 
confirmation,  Jo  have  and  to  hold  to  him  and  to  his  heirs  all  the  ofhiacompa- 
tenements,  whereof  mention  is  made  in  the  confirmation,  then  he  iu  !•  2*"* 
hath  a  sole  estate  in  the  tenements,  (18)  fyc.  (u).     (This  is  plain  JcSJf/ 
and  evident  enough.)    And  therefore  it  is  a  good  and  sure  thing      298  b.] 
in  every  confirmation  to  have  these  words;  to  have  and  to  hold  ggjindumba 
the  tenements,  fyc.  in  fee,  or  in  fee  tail,  or  for  term  of  life,  or  tohoidtEi 
for  term  qf  years,  according  as  the  case  (19)  is,  or  the  matter  iSSSSSiS 

lipth  brim. 

ltem-  [Coke, 

298  b.] 
"And  therefore  it  is  a  good  and  sure  thing,  $c"   This  is  good  me.3. m. 
counsel,  and  worthy  to  be  observed.  298b. 

UTTLBTOWa 

FOR  to  the  intent  of  some,  if  a  man  letteth  land  to  another  [Sect.624. 
for  life,  and  after  confirm  his  estate  which  he  hath  in  the  same  298  b.] 
land,  to  have  and  to  hold  his  estate  to  him  and  to  his  heirs,  this  tionaf  the"*" 
confirmation  as  to  his  heirs  is  void,  for  his  heirs  cannot  have  his  SSSV/ife, 
estate  (vide  section  650),  which  *was  (20)  not  but  for  term  of  his  (534)* ' 
life.    But  if  he  confirm  his  estate  by  these  words,  to  have  the  MtSuSui 

him  and  his 
hein,  hit  ea- 

(18)  &c  not  in  L.  and  M.  nor  Roh.  (20)  ne,  not  in  L.  and  M.  nor  Rob. 

(19)  erf,  not  in  L.  and  M.  nor  Rob. 

(t)  If  a  man  confirms  tbe  estate  to  one  of  the'  disseisors,  he  only  has  the  estate  as  he 
first  had  it,  which  was  jointly  with  the  other  disseisor ;  bat  if  he  confirms  the  estate  of  one 
disseisor  in  the  lands,  to  have  and  to  hold  the  lands,  or  his  right,  to  him  and  to  his  heirs, 
then  such  disseisor  shall  hold  oat  his  companion ;  for  such  habendum  explains  the  manner 
of  his  confirmation,  viz.  that  he  should  not  hold  the  estate  merely  as  it  is,  but  in  a  manner 
more  beneficial  for  him,  that  is,  that  he  should  hold  the  possession,  which  he  has  per  my  et 
per  taut,  to  him  only ;  for  the  habendum  explains  the  assent,  viz.  that  he  should  hold  the 
possession  sole,  so  that  the  possession  in  the  whole  being  confirmed  to  him  only,  he  has  the 
total  right  to  such  possession,  and  therefore  may  hold  out  his  companion.  GUb.  Ten.  77, 
78 — [&*.] 

(u)  But  in  such  case  the  assurance  operates  as  a  release,  which  is  the  proper  mode  of 
conveyance  by  one  joint-tenant  to  his  companion,  and  not  as  a  confirmation.  Fitz.  Abr. 
Confirm.  15.  Shep.  Touch.  314.  Watk.  Gilb.  Ten.  78.  Ante,  vol.  1.  p.  764.  n.  (e) [Ed.] 


Digitized  by  LjOOQIC 


23.) 


450  OP  A  CONFIRMATION.  BOOKH 

totfaIi£T     same  land  to  him  and  to  his  heirs,  this  confirmation  makeiH  a 
[Coke,     fee-simple  in  this  case  to  him  in  the  land,  for  that  (21)  the  words 
299  a.]   to  have  ani  to  hold,  fyc.  goeth  to  the  land,  and  not  to  the  estate 
XStfS?  which  he  hath,  $c. 

land  to  him 

298  b.  Here  the  diversity  is  apparent,  between  a  confirmation  of  the 
SI^'wiTa  estate  f°r  1^  >n  the  land  to  have  and  to  hold  the  said  state  in  the 
|a    <pio.     land  to  him  and  his  heirs,  this  cannot  enlarge  his  *  estate,  for  his 

♦299  a.    estate  being  but  for  life,  that  estate  cannot  be  extended  to  his  hein 

But  in  that  case  if  he  confirm  the  state  for  life  in  the  land  in  the 

premises,  of  the  deed,  and  the  habendum  is  of  this  sort,  to  have 

and  to  hold  the  land  to  him  and  his  heirs,  this  shall  enlarge  his 

estate,  and  create  in  him  a  fee-simple  (w).     Wherein  is  to  be  noted, 

(hy  vid.pi.    (h)  that  the  habendum  and  the  premises  do  in  substance  well  agree 

TfcS^mor-     together,  and  that  the  habendum  may  enlarge  the  premises,  but  not 

Ein  i4?a?'     bridge  the  same  ( 1 ). 

Wrottes- 

i3£?"<Sfkp.  *    And  seeing  that  in  conveyances,  limitations  of  remainders  ire 
mt%  usual  and  common  assurances,  it  is  dangerous  by  conceits  or  nice 

distinctions  to  bring  them  in  question,  as  have  in  latter  time  been 

attempted. 

rSectSSL      ^LSO,  if  I  let  certain  land  to  afemessolefor  term  of  her  Hfe, 

299  a.]  *  w^°  taketh  husband,  and  after  Icor^firm  the  estate  of  the  has- 
on  confirm*,  band  and  wife,  to  have  and  to  hold  (22)  for  term  of  their  two 
Lndfem?1!^.  lives;  in  this  case  the  husband  doth  not  hold  jointly  with  his 
5SiMivefes,for  wife,  but  holdeth  in  right  qf  his  wife  for  term  of  her  life.  But 
buid'irttaia  t^1*3  confirmation  shall  enure  to  the  husband  by  way  of  remain- 
is  enlarged    derfor  term  of  his  life,  if  he  surviveth  his  wife. 

byway  of  re-  w        " 

ra&taderlbr 

MMf  he  «ir-      *u£y  way  0f  remainder,  fyc."     Here  some  question  hath  been 

(535}*     made  of  this  term  remainder,  without  any  cause  at  all,  because  in 

pi  ci>9  coi  *aw  it  *8  *n  nature  of  a  remainder.     For  in  case  of  a  fine,  when  a 

ihint*« c«m."  reversion  expectant  upon' an  estate  for  life  in  A.  is  granted  to  B» 

^  u&stud.  ej  ^ugs  aj  ^pSUfn  reVerti  debent  post  mortem  Jl.  prsfato  B.  et 

hseredibus  suis  remaneant,  fyc.  and  a  more  colourable  exception 

might  be  taken  against  this  word  remaneant  there,  than  in  the 

case  of  Littleton. 

(*)  16  h.  6.  It  is  true,  that  in  the  (*)  16  H.  6.  it  is  called  a  reversion :  (i)  9  E. 
tit.  Reie*M  4  jt  js  cajled  a  remainder :  in  (k)  6  E.  3.  it  is  said,  that  by  the  con- 
(^iRaa*  filiation  an  estate  accrued  to  the  husband  for  term  of  his  life.  In 
</)i7ELa68b.  (/)  17  E.  3.  the  husband,  living  the  wife,  shall  have  nothing  but  in 
abeyance  after  the  death  of  his  wife.     But  lest  there  should  be 

(21)  to  parol* — U,  L.  and  M.  and  Roh.  (22)  la  terre,  added  L.  and  M.  and  Ron. 

(w)  For,  by  these  words,  "  to  have  and  to  hold  the  land  to  him  and  his  heirs,"  these 
appears  to  be  a  further  intent  than  merely  to  confirm  the  estate,  viz.  to  enlarge  it  to  him 
and  his  heirs ;  and  taking  the  grant  strongest  against  the  grantor,  it  must  pass  away  the 
fee-simple.    Gilb.  Ten.  78.— [Ed.] 

(1)  On  the  operation  of  an  habendum  in  a  deed,  see  ante,  21  a.  Vin.  Abr.  Grant,  J.  K. 
L.  and  M. 


itized  by  G00gk 


CH.  XLI.  OP  A  CONFIRMATION.  431 

pugna  verborwn,  which  learned  and  wise  men  ever  avoid,  all  do 
resolve,  that  the  estate  of  the  husband  is  good,  and  that  it  doth 
enure  by  way  of  increase  and  enlargement  of  his  estate.     And  albeit  #?-,?•  ®,b- 
in  this  case  of  Littleton,  the  husband  by  the  confirmation  gaineth  case,  lSTs. 
an  estate  for  life  in  remainder,  (as  Littleton  termeth  it)  yet  if  the  Jj!iu,&u.> 
husband  doth  waste,  an  action  of  waste  shall  lie  against  him  and  his 
wife,  notwithstanding  the  mean  remainder,  because  the  husband 
himself  committeth  the  waste,  and  doth  the  wrong;  and  therefore 
shall  not  excuse  himself  for  his  committing  of  waste,  in  respect  he 
himself  hath  the  remainder ;  no  more  than  if  a  man  leaseth  to  A. 
during  the  life  of  B.  the  remainder  to  him  during  the  life  of  C,  if 
he  commit  waste,  an  action  of  waste  shall  lie  against  him  (y). 

Here  is  the  fourth  q*se  wherein  the  release  and  confirmation  do     299  a. 
agree ;  and  in  this  case  it  is  to  be  observed,  that  the  baron  hath  such  wi **t-jj^ 
an  estate  in  the  land  in  the  right  of  his  wife,  as  he  is  capable  of  a  gWoi.  Abr.' 
confirmation  to  enlarge  his  estate  (1);  *and  therefore  if  the  confir-     (526) » 

Sou  made  to 

(y)  With  respect  to  the  distinction  between  the  cases  where  an  estate  for  life  is  enlarged 
to  an  estate  in  fee,  by  the  release  or  confirmation  of  the  reversioner,  or  remainder-man,  and 
those  eases  where  a  person  being  seised  of  an  estate  for  life,  the  inheritance  is  afterwards 
conveyed  or  devised  to  his  right  heirs,  by  a  subsequent  deed  or  will,  in  which  case  the 
estate  of  the  ancestor  is  not  enlarged  by  the  subsequent  conveyance  or  devise  to  his  right 
heirs ;  see  ante,  p.  145.  n.  (p).    Fearn.  Cont.  Rem.  99.— [Ed.] 

(1)  It  is  necessary  to  distinguish  between  the  cases  mentioned  by  Littleton  and  Sir  Ed- 
ward Coke,  in  this  and  the  succeeding  chapter,  where  an  estate  for  life  is  enlarged  to  a  fee, 
by  the  release,  or  confirmation  of  the  reversioner,  or  remainder-man,  and  those  cases  where 
a  person  being  seised  of  an  estate  for  life,  the  inheritance  is  afterwards  conveyed  or  devised 
to  his  right  heirs,  by  a  subsequent  deed,  or  will.    It  appears  by  the  case  of  Moore  v.  Parker, 
1  Lord  Raym.  37.  4  Mod.  316.  Skinn.  558.  and  Fonnereauv.  Fanner eau%  Doug.  Rep.  1  vol. 
470.  that  the  estate  of  the  ancestor  is  not  affected  by  the  subsequent  conveyance  or  devise 
to  his  right  heirs.    For  though  it  is  a  rule,  that  where  the  ancestor  by  any  gift  or  convey- 
ance talus  an  estate  of  freehold,  and  in  the  same  gift,  or  conveyance,  an  estate  is  limited, 
either  mediately  or  immediately  to  his  heirs  in  fee,  or  in  tail,  "  the  heirs?*  in  such  cases, 
are  words  of  limitation  of  the  estate,  and  not  words  of  purchase ;  yet  this  applies  only  to 
those  cases  where  both  the  limitations  are  by  the  same  instrument.    In  some  cases  the 
freehold  of  the  ancestor  has  resulted  to  him  by  implication ;  but  still  the  deed  from  which 
that  implication  resulted  was  the  deed  in  which  the  limitation  to  his  heirs  was  expressed ; 
so  that  the  implied  estate  of  freehold,  and  expressed  estate  of  inheritance,  arose  at  the 
same  time,  and  under  the  same  deed,  which  brings  it  within  the  general  rule.    But  suppose 
an  estate  is  limited  to  A.  for  life ;  remainder  to  such  uses  as  B.  shall  appoint,  and  after- 
wards B.  in  the  life-time  of  A.  appoints  the  estate  to  A.'s  right  heirs  ;  it  is  difficult  to  say, 
whether  in  that  case,  the  estates  will  unite  or  not.    This  case  has  sometimes  occurred  in 
practice,  but  has  not  yet  been  the  subject  of  any  judicial  determination.    To  prove  the 
union  of  the  two  estates,  it  may  be  contended,  that  the  deed  by  which  the  power  is  execu- 
ted* most  be  considered  as  part  of  the  deed  by  which  the  power  is  given ;  and  the  use 
limited  by  the  execution  of  the  power  derives  its  effect  and  is  fed  by  the  seisin  of  the  re- 
leasees or  feoffees  of  the  deed  containing  the  power ;  that  the  uses  limited  in  the  original 
deed  to  take  effect  in  default  of  an. execution  of  the  power,  are  subject  to  that  power ;  that 
the  uses  limited  under,  or  by  virtue  of  the  power,  precede,  and  take  place  of  them,  in  the 
same  manner  as  if  in  the  original  deed,  not  the  power,  but  the  use  under  the  power,  had  been 
inserted ;  and  that  though  the  uses  vest  at  different  times,  yet  they  may  be  considered  as 
virtu  ally  created  at  the  same  time.    On  these  grounds,  the  proposed  case  may  be  contended 
to  resemble  the  case  put,  378  b.  that  if  lands  be  given  to  two  during  their  joint  lives,  with 
the  immediate  remainder  to  the  right  heirs  of  him  who  shall  die  first,  there,  both  the  estates 
are  created  at  the  same  time,  but  the  inheritance  docs  not  vest  till  a  subsequent  period : 
yet  Sir  Edward  Coke  expressly  says,  that  the  heir,  in  that  case,  takes  by  descent.    Between 
the  cases,  however,  there  is  this  difference,  and  it  may  be  thought  important,  that  in  the 
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him  and  hb  mation  had  been  made  of  his  estate  to  him  alone,  to  have  and  to 

enured  hold,  the  land  to  him  and  to  his  heirs,  this  had  been  good  to  have 

afSrh/rde-  conveyed  the  fee-simple  to  him  after  the  decease  of  his  wife:  for  if 

(Ime' 373b.)  *n  ^8  case  a  release  be  made  to  the  husband  and  his  heirs,  this 

16  h.  6.  uu  j9  sufficient  to  convey  the  inheritance  of  the  land  to  the  husband 

Release  45.  ,       ,  *  J       *• 

22  E.  3.  tit.  (A  1). 
Beleaae.  Sta- 


♦299  b.  «  J)oth  not  hold  jointly  with  his  totfe."    For  two  causes.  First, 

bm^wS?  because  *the  wife  hath  the  whole  for  her  life.     Secondly,  joint- 

£S£an3f°  tenants  must  (as  hath  been  before  said  in  the  Chapter  of  Joint- 

^Sea"^ il  tenants)  come  in  by  one  title.     But  in  this  case  if  the  confirmation 

them  jointly  had  been  made  to  the  husband  and  wife,  to  have  and  to  hold  the 

thehMband  land  to  them  two  and  to  their  heirs,  they  had  been  joint-tenants  of 

right  ofhie  the  fee-simple,  and  the  husband  seised  in  the  right  of  his  wife  for  her 

jnfcforher  l£fe  ;  for  the  husband  and  the  wife  cannot  take  by  moieties  during 

^l-t^  the  coverture. 

tlRol.Rep. 

280. 317. 438. 

3  Leo.  4  a.    Ante,  184  a.  187  a.   Post,  351  a.) 

On  lease  to 

husband  and 

one^inoiei^to      *^  a  man  'ettet^  'anc*  to  ^e  husband  and  wife,  to  have  and  to  hold 
hsmfor'ije,    the  one  moiety  to  the  husband  for  term  of  his  life,  and  the  other 

confirm  the  estate  of 
them  and  to  their 


Jno1ewCto  her  moiety  to  the  wife  for  her  life,  and  the  lessor  co 

fiinauon  to0"  them  both  in  the  ,and>  to   haYe   and   to   hold    to 

SeShSrt  ^eirs  5  by  this  confirmation,  as  to  the  moiety  of  the  husband,  it  en- 
emies u>  him  ureth  only  to  the  husband  and  his  heirs,  for  the  wife  had  nothing  in 
hL  molSty,  that  moiety  ;  but  as  to  the  moiety  of  the  wife,  they  are  joint-tenants, 
jSntw^s  ti  as  hath  been  said ;  for  the  husband  hath  such  an  estate  in  his  wife's 
moiety."  moiety,  in  her  right,  as  is  capable  of  a  confirmation.  But  if  such  a 
is  Ass. Vs.  lease  for  life  be  made  to  two  men  by  several  moieties,  and  the  lessor 
firm',  lir.  i?"  confirm  their  estates  in  the  land,  to  have  and  to  hold  to  them  and  to 
isilSt  40  their  heirs,. they  are  tenants  in  common  of  the  inheritance;  for  re- 
But  onwch*  ffdwly  the  confirmation  shall  enure  according  to  the  quality  and 
lease  and      nature  of  the  estate  which  it  doth  enlarge  and  increase. 

confirmation  ° 

to  two  men, 

namsi^com-  If  a  lease  for  life  be  made  to  A.  the  remainder  to  B.  for  life,  and 
iXriunL;  ^e  lessor  confirm  their  estates  in  the  land,  to  have  and  to  hold  to 
SrcSffirnts  tnem  and  tne^r  heirs  >  ^  taketh  one  moiety  to  him  and  his  heirs, 
to  his  lessee  and  therefore  of  the,  one  moiety  he  his  seised  *for  life,  the  remainder 
wmlaieadenr-  to  B.  for  life,  and  then  to  him  and  his  heirs  :  of  the  other  moiety  A. 
£53  uftnen?  *s  seised  for  life,  the  immediate  inheritance  to  B.  and  his  heirs ; 
heirs^clr  because  as  to  the  moiety  which  B.  takes,  the  same  is  executed  :  as 
(537)*     if  the  reversion  be  granted  to  tenant  for  life,  and  to  a  stranger,  it  is 

case  put  by  Lord  Coke,  the  limitation  of  t)ie  inheritance  was  confined  to  the  heirs  of  the 
preceding  tenant  for  Jife,  so  that  there  never  was  an  instant  when  it  was  not  certain  that  the 
remainder  in  fee  would,  in  the  contemplation  of  law,  attach  in  one  or  other  of  them  so  fer 
as  to  make  hie  heir  take  by  descent;  and  thus  each  tenant  for  life  had  a  contingent  re- 
mainder or  possibility  in  fee.  But  in  the  case  proposed  in  this  annotation,  no  such  contitt- 
§Bnt  remainder  or  possibility  existed  in  A.  the  tenant  for  life. — Sec.  271  b.  note  1.  VIL  2. 
ince  the  publication  of  this  note  in  the  former  editions  of  this  work,  the  subject  has  re- 
ceived a  masterly  investigation  by  Mr.  Fearne.  See  his  Essay  on  Contingent  Remainders, 
6th  Edit.  p.  74^ [Butler,  Note  361.] 

(a  1)  With  respect  to  the  interest  which  the  husband  acquires  in  his  wife's  property  by 
marriage,  see  the  notes  to  fol.  351  a.  post,— [i?tf.] 
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executed  for  one  moiety,  (as  hath  Seen  said  before)  and  therefore  in  g^^^ 
this  case  they  are  tenants  in  common. 

If  lands  be  given  to  two  men,  and  to  the  heirs  of  their  two  bodies  °}^hereIjt 
begotten,  and  the  donor  confirmeth  their  two  estates  in  the  land,  to  apediun  £ 
have  and  to  hold  the  land  to  them  two  and  to  their  heirs :  in  this  JioSo?con?e 
case  some  are  of  opinion,  that  they  shall  be  joint-tenants  of  the  fee-  SS^^^*"1 
simple,  because  the  donees  were  joint-tenants  for  life,  and  (say  they)  hefr* 
the  confirmation  must  enure  according  to  the  estate  which  they  have 
in  possession,  and  that  was  joint      But  others  hold  the  contrary. 
For,  first,  they  say,  that  the  donees  have  to  some  purposes  several 
inheritances  executed,  though  between  the  donees  survivor  shall  hold 
for  their  lives.     Secondly,  they  say,  that  when  the  whole  estate, 
which  comprehendeth  several  inheritances,  is  confirmed,  the  confir- 
mation must  enure  according  to  the  several  inheritances,  which  is 
the  greater  and  most  perdurable  estate,  and  therefore  that  the  donees  V|d  mc!LS73t 
shall  be  tenants  in  common  of  the  inheritance  in  this  case. 

LITTLXTOH. 

[Sect  526. 

B  UTtfl  let  land  to  a  feme  sole  for  term  of  years,  who  taketh     299  b.] 
husband,  and  after  I  confirm  the  estate  cf  the  husband  and  his  2jn^J^ 
w\fe,  to  have  and  to  hold  the  land  for  term  of  their  tux>  lives :  »£d  fon*» 
in  this  case  they  have  a  joint  estate  in  the  freehold  of  the  land,  xfZ££l 
for  that  the  wife  had  no  freehold  before,  fyc.  tSS^T  a 

Uumnoimly 

This  is  the  fifth  case,  wherein  the  release  and  confirmation  do     299  b. 
agree  :  and  it  is  to  be  observed,  that  chattels  real,  as  leases  for  years,  pJci^k 
# wardships,  and  the  like,  are  not*  given  to  the  husband  absolutely  ^H-J-^; 
(as  all  chattels  personal  are),  by  the  intermarriage,  but  conditionally  38  e."  a  35. 
if  the  husband  happen  to  survive  her,  and  he  hath  power  to  alien  E»m?Hkie'« 
them,  at  his  pleasure  :  but  in  the  meantime  the  husband  is  possessed  j^°5;  ^£fj 
of  the  chattels  real  in  her  right  9  h7&  si*  l3r 

♦  LI.  Aw.  21  H. 

•Secondly,  that  the  husband  hath  such  a  possession  in  her  right  Jo^iLazI 
.of  the  chattel,  as  is  capable  of  a  confirmation,  or  of  a  release.  ^j^j  ^^ 

•300  a. 

Thirdly,  that  the  confirmation  in  this  case  to  the  husband  and  wife  J£^£b 
for  their  lives,  maketh  them  joint-tenants  for  life,  because  a  chattel  Ant^ta*.' 
of  a  feme  covert  may  be  drowned  :  and  so  note  a  diversity  between  AnU»299a-) 
a  lease  for  life  and  a  lease  for  years  made  to  a  feme  covert ;  for  her 
estate  of  freehold  cannot  be  altered  by  the  confirmation  made  to  her 
husband  and  her,  as  the  term  for  years  may,  whereof  her  husband 
may  make  disposition  at  his  pleasure  (b  1). 


(b  1)  Io  either  case  of  a  lease  for  years  or  for  life,  to  the  feme,  it  "amounts  to  a  new. 
grant  of  the  term  for  the  life  of  the  husband  ;  for  the  confirmor  not  only  confirms  the  old 
term,  bnt  erects  a  new  one,  since  the  words  import  more  than  a  confirmation  of  the  old 
term ;  for  in  that  the  husband  has  nothing  in  his  own  right.  Gilb.  Ten.  79.  So  where  a 
id  an  seised  of  a  rent-charge  in  fee,  granted  it  over  to  a  feme  sole  for  a  term  of  years,  and 
the  tenant  attorned,  and  she  took  husband ;  if  the  grantor  during  the  term  confirmed  the 
rent  to  the  husband  and  wife  for  their  lives,  or  in  fee,  they  became  joint-tenants  for  life,  or 
in  fee,  of  the  rent,  and  no  new  attornment  was  necessary.    Vaugh.  46.— [Ed.] 

vol.  II.  57 
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mttlbtom.  J1LSO,  if  I  let  lands  to  a  m0n  for  term  of  years,  by  force 
^302a  1*  whereofhe  is  (23)  in  possession,  fyc.  and  after  I  make  a  deed  to 
on  confirm^,  him  fyc.  qu&d  dedi  et  concessi,  &c.  Me  sate?  &zft<£,  to  have  for  term 
fornylSiSntonl  ^  a*»  'l/^f  anrf  /deliver  to  him  the  deed,  $c.  then  presently  he 
fnrhisTife1"1  ^°**  an  estate  in  lh$  land  for  term  of  (24)  his  life. 

Ax.,  his  e*. 

It^edfJr  Here  is  the  sixth  case,  wherein  the  confirmation  and  the  release 

1U&idf453.)    do  agree,  and  is  evident,  and  needeth  no  explication. 

309  a, 

littlbtok.       J1ND,  if  I  say  in  the  deed,  to  have  and  to  hold  to  him  and  to 

[Sect533.  his  heirs  of  his  body  engendered,  he  hath  an  estate  in  fee-tail 

302  a.]     ^n(^  jf  i  say  {n  iht  deed,  to  have  and  to  hold  to  him  and  to  his 

heirs,  he  hath  an  estate  in  fee-simple.     For  this  shall  enure  to 

him  by  force  of  the  (25)  confirmation  to  enlarge  his  estate. 

(539)*         *This  also  is  evident,  and  needeth  no  explication,  saving   that 
302  a.      whensoever  a  confirmation  doth  enlarge  and  give  an  estate  of  inheri- 
tance, there  ought  to  be  apt  words  (as  Littleton  here  expresseth 
them)  used  for  the  same. 
• 
littlbtoh.       rfLSO,  \f I  let  land  to  a  man  for  term  of  years*  and  after  I 
[Sect.545.  conjirm  hjs  estate  without  putting  more  words  in  the  deed,  by 
•eciuif  the    ^is  he  hath  no  greater  estate  than  for  term  of  years,  ozs  he  had 

late  without 

"umBra  BUT  if  I  release  to  him  all  my  right  which  I  have  in  the 
[Sect.546.  lanc[  without  putting  more  (26)  words  in  the  deed,  he  hath 
DiTeSZty  an  estate  of  freehold  (c  1).  (27)  So  thou  mayest  understand 
cuboTa if6  (my  80n)  divers  great  diversities  between  releases  and  confir- 
leaw.  motions. 

307  b.  In  these  two  sections  is  the  seventh  case,  wherein  a  release  and  a 
,«*»«*«.    confirmation  do  differ. 

LITTX.RTON. 

[SecL548. 

oirfniL  ALSO,  ifa  man  grant  a  rent-charge,  issuing  out  of  his  land 
ofagSuof1  to  another  for  term  of  his  life,  and  after  he  confirmeth  his 
SE&ES*1  estate  in  the  said  rent,  to  have  and  to  hold  to  him  in  fee-tail 
NUMfaT  or  in  fi**impk;  this  confirmation  is  void  as  to  enlarge  his 
enfa8  e°h1i°  w'a*c>  becausehe  that  confirmeth  hath  not  any  reversion  in  the 
esute :        rent. 

(Sid.  285.) 
(Mo.  30.) 

(23)  en  possession,  Uc.  possessionem  L.  and  (25)  conjirmation^antfrmament,  L.  and  M. 
M.  and  Roh.  and  Roh. 

(24)  sa,  not  in  L.  and  M.  nor  Roh.  (26)  parol*,  not  in  L.  and  M.  nor  Roh. 

(27)  et,  added  in  L.  and  M.  and  Roh. 

(c  1)  Ace.  ante,  272  b.  p.  509.  But  the  lessee,  in  this  case,  must  hare  previously  Al- 
tered ;  for  under  a  lease  at  common  law  the  lessee  has  only  an  interesse  termini  till  entry, 
which,  we  have  seen,  is  no  estate,  and  consequently  no  foundation  for  a  release  by  enlarge- 
ment. Ante,  p.  499,  500.  n.  (q  2).  But  where  an  estate  for  years  is  created  by  bargain 
and  sale  under  the  statute  of  Usea,  the  lessee  has  an  estate  immediately,  without  entry. 
Ante,  270  a.  502.  n.  (d  3)— [£rf.]  J*  ^ 
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Here  the  diversity  is  apparent,  between  a  rent  newly  created     308  a. 
and  a  rent  in  esse  (d  1) :  which  needeth  no  explication.     Only  this  gfla^ 
is  to  be  observed,  that  Littleton  intendeth  his' deed  of  confirmation  Jjj^,8^ 
not  to  contain  any  clause  of  distress;  for  otherwise,  as  to  the  confir-  sh-4*1* 
mation  the  deed  is  void,  but  the  clause  of  distress  doth  amount  to  a  317") 
new  grant,  as  in  the  Chapter  of  Rents  hath  been  said. 


• 


the 
rent- 


* BUT if a  man  be  seised  in  fee  of  rent-service  or  rent-charge,    (540) 
*and  he  grant  the  rent  to  another  for  life,  and  the  tenant  attorn-  ^5^549, 
eth,  and  after  he  confirmeth  the  estate  of  the  grantee  in  fee-tail,    308  a.] 
or  in  fee-simple,  this  confirmation  is  good,  as  to  enlarge  his  es-  JJJJJ'nL 
tate  according  to  the  words  of  t\e  confirmation,  for  that  he  8er^ic*i^,0 
which  confirmed  (28)  at  the  lime  of  the  confirmation  had  a  re-  Kewe. 
version  of  the  rent.  ,l*?°%£' 

J  (Ante,  366a. 

Finch.  231). 

Here  is  the  eighth  case,  wherein  the  release  and  confirmation  308b. 
doth  agree :  and  it«  is  here  to  be  observed,  that  to  the  grant  of  the 
estate  for  life,  Littleton  doth  put  an  attornment,  because  it  is  requi- 
site (b  1) ;  but  to  the  confirmation  to  the  grantee  of  the  rent  to 
enlarge  his  estate,  there  is  none  necessary,  and  therefore  he  putteth 
none ;  but  of  this  more  is  said  in  the  Chapter  of  Attornment,  section 
556,  557  (p  1). 

BUT  in  the  case  aforesaid,  where  a  man  grants  a  rent-charge  lwtltoij. 
to  another  for  term  of  life,  if  he  will  that  the  grantee  should  ^  3^^ 
have  art  estate  in  tail,  or  in  fee,  it  behoveth  that  the  deed  of  grant 
of  the  rent-charge  for  term  of  life  be  surrendered  or  cantelled, 
and  then  to  make  a  new  deed  of  the  like  rent-charge,  to  have  and 
perceive  to  the  grantee  in  tail  or  in  fee,  fyc.  Ex  paucis  (29)  plu- 
rima  concipit  ingenium. 


a  Surrendered  or  cancelled"    Note,  by  cancellation  of  the  deed     308  b. 
the  rent  which  lieth  only  in  grant  ceaseth  (as  here  it  appeareth)  as  JjJ.SJJrJJ 
well  as  by  the  surrender  (o  I).    And  the  reason  *  wherefore  (if  the     (Ml)* 


(38)  restate,  added  L.  and  M.  (29)  phrima  concipit  ingenium-dictis,  Uc. 

L.  and  M. 


(d  1)  As  to  the  difference  between  an  interest  newly  created,  and  an  interest  in  esse,  see 
ante,  p.  248.  n.  (c)<—+Ed.] 

(il)  That  is,  at  common  law,  before  the  4  &  5  Ann.  c.  16.— [Ed.] 

{r  n  Ante,  p.  367-370.—TAU] 

(o  1)  Since  the  Statute  of  Frauds,  29  Car.  2.  c  3.  8. 3.  the  mere  cancellation  of  an  in- 
strument will  not  defeat  the  estate  created  by  it.  See  MacGennis  v.  APCutlough,  Gilb. 
Eq.  Rep.  235.  Roc  y.  Archbishop  of  York,  6  East.  86.  Et  vid.  Leach  v.  Leach,  2  Ch.  Rep. 
52.  And  even  if  the  instrument  would  from  its  nature  be  revocable  by  cancellation,  yet  if 
the  cancellation  be  made  through  a  mistake  in  fact,  or  even,  it  is  said,  through  a  mistake 
in  law,  the  mistake  will  annul  the  cancellation.  Perrott  v.  Perrott,  14  East.  423.  Sugd. 
Pow,  393.  Cancellation,  however,  destroys  a  will  executed  under  a  power.  Id.  321.  It 
may  be  further  observed,  that  if  an  instrument  be  altered  by  razure  or  otherwise  in  a  mate- 
rial part  by  the  person  for  whose  benefit  it  was  intended,  the  deed  becomes  absolutely  void. 
tVhelpdak's  cote,  \6  Co.  119  a.  But  though  it  was  formerly  held,  that  a  razure  by  a 
stranger  would  have  the  same  operation,  (PigotVs  case,  11  Co.  27  a.),  it  is  now  settled 
that  an  alteration  by  a  stranger,  without  the  privity  or  consent  of  the  party  interested,  will 
not  avoid  an  instrument,  no  more  than  if  it  had  been  obliterated  or  cancelled  by  mistake. 
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Ante,  i48a.    grantor  make  a  new  grant  of  the  rent,  and  not  enlarge  it  by  way  of 

ifepV 10     confirmation,,  as  Littleton  must  be  intended)  the  deed  should  be  sur- 

RjEaaa''*'  rendered  as  cancelled,  is,  lest  the  grantor  should  be  doubly  charged, 

1  Vent  297.)  vjz#  ^fth  the  old  grant  for  life,  and  with  the  new  grant  in  fee ;  or,  as 

hath  been  said,  the  grantor  may  grant  to  the  grantee  for  life  and  his 

heirs,  that  he  and  his  heirs  shall  distrain  for  the  rent,  &c  and  this 

shall  amount  to  a  new  grant,  and  yet  amount  to  no  double  charge, 

whereof  you  may  see  before  in  the  Chapter  of  Rents. 

LITTLCTON. 

^0a.]7#  ALSO,  if  my  disseisor  grant eth  to  one  a  rent-charge  out  of 
s.  Confirm*-  the  land  whereof  he  disseised  me,  and  I  rehearsing  the  said  grant 
!h»reoanSnl"  confirm  the  same  grant,  and  all  that  which  is  comprised  within 
Soothe  the  same  grant,  and  after  I  enter  upon  the  disseisor;  quaere, 
wwJh?tuti2f  *n  Mis  case,  if  the  land  be  discharged  of  the  rent  or  no  (30). 

sued  be  after- 

S^thefeean-  This  is  the  fifth  case,  wherein  the  release  and  confirmation  do 
J^filnwr;  differ;  for  a  release  to  the  grantee  in  this  case  (m)  were  void.  It  is 
300  a.'  holden  by  some  authority  since  Littleton  wrote,  that  the  disseisee 
sb?  ilifc'h  after  his  re-entry  shall  not  avoid  the  rent-charge  against  his  own 
Majw'tnne  confirmation :  and  there  a  general  rule  is  taken,  that  such  a  thing  as 
cue.  3H.4.  I  may  defeat  by  my  entry,  I  may  make  good  by  my  confirmation. 

Lib.i.  foUtf,  If  the  feoffee  upon  condition  grant  a  rent-charge  in  fee,  and  the 
Mayors  °  feoffor  coijfirmeth  it,  and  after  the  condition  is  broken,  and  the  fe- 
at"' ss^  offor  enter,  he  shall  not  avoid  the  rent-charge.  And  so  it  is,  if  the 
SvSr^in  m  h©ir  °f  *he  disseisor  grant  a  rent-charge,  and  the  disseisee  confirmeth 
action.  j^  and  after  recover  the  land,  he  shall  not  avoid  the  rent  (h  1) ;  and 
(542)*  yet  in  neither  of  *these  eases  his  entry  was  congeable  at  the  time  of 
his  confirmation. 


(30)  &c.  added  L*  and  M.  and  Roh. 

Henfrte  v.  Bromley,  6  East.  310.  French  v.  PatUm,  9  East.  351.  See  farther  as  to  raxure 
and  alteration  of  deeds,  Yin.  Abr.  Faits,  T.  U.  U.  2.  X.  X.  2.  1  Wood's  Con  v.  80S,  809, 
and  the  books  cited  ante,  p.  232,  233.  n.  (13).— -[Ed.] 

(h  1)  The  confirmation,  in  the  above  instances,  is  good,  though  the  estate  is  gone,  oat 
of  which  the  grant  confirmed  was  derived ;  for  since  the  disseisee  has  consented  to  the  es- 
tate which  has  a  being  from  the  disseisor  or  disseisor's  heir,  he  cannot  afterwards  destroy 
it.  Gilb.  Ten.  79.  So  if  the  mortgagee  makes  a  lease  for  years,  and  the  mortgagor  con- 
firms it,  and  afterwards  the  condition  is  performed,  the  lease  shall  not  be  avoided.  Bngle- 
field's  case,  7  Co.  14  a.  So  tenant  in  tail  makes  a  lease  for  life,  now  he  hath  gained  a  new 
fee  by  wrdng,  and  afterwards  he  grants  a  rent-charge,  or  makes  a  lease  for  years,  and  af- 
terwards tenant  for  life  dies,  he  shall  not  avoid  his  charge  or  lease,  although  he  be  in  of 
another  estate,  because  he  had  a  defeasible  possession  and  ancient  right,  the  which,  if  they 
be  in  several  hands,  should  be  good,  as  the  lease  of  one  and  the  confirmation  of  the  other; 
and  being  in  one  hand  shall  be  as  much  in  judgment  of  law.  Ibid.  Et  vid.  Moor,  335. 
Poph.  50.  1  Co.  147  b.  Bro.  Condition,  249.  2  RoL  Rep.  320.  Post.  343  a.  Upon  the 
principle  abovementioned,  if  lessee  for  life  grants  a  rent  in  fee,  and  the  lessor  confirms  it, 
the  rent  remains,  though  the  estate  for  life  be  determined.  Supra,  sect.  529.  p.  527.  1  Rol. 
Abr.  483.  So  if  lessee  for  life  upon  condition  grants  a  rent,  which  the  lessor  confirms,  and 
afterwards  enters  for  the  condition  broken,  yet  the  rent  remains.  Supra,  300  a.  p.  54 1 . 
But  if  the  person  who  confirmed  had  only  a  particular  estate,  his  confirmation  determines 
with  hir estate :  as  if  a  patron,  being  only  tenant  for  the  life  of  B.,  confirmed  a  lease  *f 
the  parson,  the  confirmation  determined  when  B.  died.    2  Rol*  Afcr,  9. — [Ed.] 
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•3LS0,  if  there  be  lord  and  tenant,  (32)  albeit  the  lord  confirm  uttlmok. 
the  estate  which  the  tenant  hath  in  the  tenements,  yet  the  seign-  ^ijfjv^5* 
ory  remaineth  entire  to  the  *lord  as  it  was  before.  #305  £ 

6.  Confirma- 
tion doss  not  give  distinct  rights.    On  confirmation  by  the  lord  of  the  estate  of  his  tenant, 
yet  the  seignonr  remains. 

(Sid.  175. 176.)  (Doc  Pis,  70.  U&  136. 138.051)  (11  Rep.  68a.) 

IN  the  same  manner  it  is,  if  a  man  hath  a  rent-charge  out  uttmtow. 
qf  certain  land,  and  he  confirm  the  estate  which  the  tenant  [Sect  636. 
hath  in  the  land,  yet  the  rent-charge  remaineth  to  the  con-  s^utto'l* 

Armor.  ofaconfinn- 

"  ationofthe 

estate  of  the 
tenant,  by  the  grantee  of  a  rent-charge,  or  common,  yet  the  rent-charge,  or  common,  remains. 

IN  the  same  manner  it  is,  if  a  man  hath  common  qf  pasture  littlstow. 
in  (33)  other  land,  if  he  confirm  the  estate  qf  the  tenant  qf  the  l®gj£  * 37' 
land,  nothing  shall  pass  form  him  of  his  common  ;   but  not-  a"' 

withstanding  this,  the  common  shall  remain  to  him,  as  it  was 
before. 

Here  is  the  sixth  case,  wherein  the  release  and  confirmation  do     305  a. 
differ;  for  by  the  release,  the  seignory,  rent-charge,  or  common,  are  SjJjfJJy,, 
extinct  (i  1).     And  so  these  three  sections  be  *evident,  and  need  no  case  of  a  re- 
explication,  saving  that  some  do  gather  upon  these  two  last  sections,  e^H3)* 
and  the  next  ensuing,  that  a  man  cannot  abridge  a  rent-charge  or 
common  of  pasture  by  a  confirmation,  as  he  may  do  a  fent-service 
in  respect  of  the  privity  between  the  lord  and  tenant,  so  as  (say  they) 
a  tenure  may  be  abridged  by  a  confirmation,  but  not  a  rent-charge 
or  common:   and  therefore  Littleton  beginneth  the  next  section 
with  an  adverb  adversative,  vix.  (but),  &c.    But  a  man  may  release 
part  of  his  rent-charge,  or  common,  &c.  (k  1). 

If  the  disseisee  and  a  stranger  disseise  the  heir  of  the  disseisor,     298  b. 
and  the  disseisee  confirm  the  estate  of  his  companion,  this  shall  not  J^^^ 
extinguish  his  right  that  was  suspended  :  so  as  if  the  heir  of  the  extinguish  a 
disseisor  re-enter,  the  right  of  the  disseisee  is  revived.     And  so  it  pense.a  *"*" 
is,  if  the  grantee  of  a  rent-charge,  and  an  estranger  disseise  the 
tenant  of  the  land,  and  the  grantee  confirm  the  estate  of  his  com- 
panion, the  tenant  of  the  land  re-enter,  the  rent  is  revived ;  for  the 

(33)  me$que—et,  L.  and  M.  and  Rob.  (33)  en— ou,  L.  and  M.  and  Roh. 

(i  1)  The  lord  by  his  confirmation  strengthens  or  establishes  the  estate  which  the  tenant 
already  had,  but  he  does  not  pass  his  right  to  the  seignory,  because  the  confirmation  or 
assent  to  that  estate  cannot  be  interpreted  to  pass  that  other  distinct  right  which  is  in  him, 
since  the  assent  to  one  estate  is  no  reason  to  conclude  that  he  has  parted  with  the  other ; 
but  if  he  had  released  all  his  right,  he  had  thereby  extinguished  his  seignory,  because  by 
such  remitting  his  right,  he  could  not  have  demanded  any  thing.  Gflb.  Ten.  79,  80. — 
[£rf.] 

(x  1)  So  a  confirmation  does  not  give  any  collateral  qualities :  and  therefore,  if  a  hus- 
band alone  levies  a  fine,  where  husband  and  wife  are  seised  in  special  tail,  remainder  to 
the  husband  in  fee,  and  the  conusee  confirms  the  estate  of  the  wife ;  this  does  not  make 
her  estate  descendible  to  the  issue,  who  are  barred  by  the  fine.  9  Co.  142.  3  Com.  Dig. 
Confirmation  (D  2.)— [Ed.] 
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confirmation  extended  not  to  the  rent  suspended ;  otherwise  it  is  of 
a  release  in  both  cases. 

uttlbtom.  BUT  if  there  be  lord  and  tenant,  which  tenant  holdeth  of  his 
^  SOS^"  ^ar^  ty  ^e  serv*ce  of  fealty  and  20  shillings  rent,  if  the  lord  by 
a  on  Jnfir.  his  deed  confirm,  the  estate  of  the  tenant,  to  hold  by  12  pence,  or 
SrftohLto0-  ty  a  penny,  or  by  a  half-penny:  in  this  case  the  tenant  is  dis- 
nant,  the  aer-  charged  of  all  the  other  services,  and  shall  render  nothing  to  the 
ZbridgSdfbui  lord,  but  that  which  is  comprised  in  the  same  confirmation. 

new  service* 
cannot  be  re- 

"*  305  b  "Jind  shall  render  nothing  to  the  lord,  but  that  which  is  com- 

Briuon,  foi.  prised,  fyc."    Which  words  are  thus  to  be  understood ;  that  the 
a  2i747,48.E'  tenant  shall  not  render  any  more  rent  or  annual  service  to  the  lord 
soSm'!6"     t*Min  IS  contained  in  the  deed ;  but  other  things,  notwithstanding 
hh.4.8.      the  said  confirmation,  the  tenant  shall  yield  to  the  lord,  as  relief, 
aide  pur  file  marier,  and  aide  pur  faire  fitz  chivakr,  because 
(644)*     these  are  incidents  to  the  tenure  *that  remain,  and  shall  not  be  dis- 
(Antet76a.)  charged  without  special  words,  by  the  general  words  of  all  other 
actions,  services,  and  demands.     And  so  if  a  man  hold  of  me  by 
knight-service,  rent,  suit,  &c.  and  I  release  to  him  all  my  right  in 
the  seignory,  excepting  the  tenure  by  knight-service,  or  confirm  his 
estate  to  hold  of  me  by  knight-service  only  for  all  manner  of  ser- 
vices, exactions,  and  demands  ;  yet  shall  the  lord  have  ward,  mar- 
riage, relief,  aide  pur  file  marier,  et  pur  faire  fitz  chivaler,  for 
these  be  incidents  to  the  tenure  that  remain.     But  it  is  holden,  that 
if  a  man  make  a  gift  in  tail  by  deed,  reserving  two  shillings  rent  a 
luy  et  ses  heires  pro  omnibus  et  omnimodis  servitiis,  exactioni- 
13 r.  2.  tit.     bus  secularibus,  et  cunctis  demandis,  if  the  donee  die  his  heir  of 
NXTdilltom.  ^  a6e>  ^e  donor  shall  have  no  relief,  because  in  the  original  deed 
fa&*  23a.)  °^  ^e  6^  ,n  t*il  it  is  expressly  limited,  that  by  the  service  of  two 
'        "  shillings  rent  he  shall  be  quit  of  all  demands  (and  relief  lieth  in 
demand) ;  and  by  reason  of  those  words,  say  they,  there  cannot 
any  relief  become  due;  but  some  do  hold  the  contrary  in  that  case. 

305  a.  "^-n(*  the  reason  wherefore  no  service  of  another  can  be  reserved 
28E.3.92,*93.  upon  the  confirmation  is,  because  as  long  as  the  state  of  the  land 
6Ei£ '^rer,  continueth,  it  cannot  by  the  confirmation  of  the  lord  be  charged 
26^'  j^IJ  with  any  new  service.  So  as  it  is  evident  that  the  lord  by  his  con- 
ioi!aBULn'  firmati°n  may  diminish  and  abridge  the  services,  but  to  reserve 
Avowrie,  ioo.  upon  the  confirmation  new  services  he  cannot,  so  long  as  the  former 
O  Rep.  33.)    e8tate  jn  the  tenancy  continueth. 

PriTitjne-  And  as,  where  a  confirmation  doth  ^enlarge  an  estate  in  land 
cSnfiSaaon  there  ought  to  be  privity,  as  hath  been  said  ;  so  regularly,  where  a 
Je?J?«!?g      confirmation  doth  abridge  services,  there  ought  to  be  privity  also. 

*305b. 
7E.3.19.  22  And  therefore  here  Littleton  putteth  his  case  of  lord  and  tenant, 
E.3.i8b.  between  whom  there  is  privity.  And  therefore  if  there  be  lord, 
mesne,  and  tenant,  the  lord  cannot  confirm  the  estate  of  the  tenant, 
to  hold  of  him  by  lesser  services,  but  this  is  void,  for  that  there  is  no 
privity  between  them,  and  a  confirmation  cannot  make  such  an 
alteration  of  tenures. 
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*  And  the  case  in  4  E.  3.  maketh  nothing  against  this  opinion :     (545)* 
for  there  the  case  in  substance  is  this :  John  de  Bonvile  held  certain    4E-3,  w* 
lands  of  Ralfe  Vernon,  and  before  the  statute  of  quia  emptores 
terrarum,  levied  a  fine  of  the  same  lands  to  the  abbot  of  Cogsall 

and  his  successors,  to  hold  of  the  chief  lord  (which  was  Ralfe  Ver- 
non) by  the  services  due  and  accustomed.  Ralfe  Vernon  made  a 
■charter  to  the  said  abbot*  in  these  words :  Concessi  etiam  eidem 
abbati  et  successoribus  suis  relaxavi  et  quietum  clamavi  totum 
jus^  fyc.  quod  habeo,  vel  potero  habere  in  omnibus  tenementis 
qux  idem  abbas  habet  de  dono  Johannis  de  Bonvilhj  tenendum 
de  me  el  hseredibus  meis  in  puram  et  perpetuameleemosinam; 
and  adjudged,  that  it  was  a  good  tenure  in  frankalmoign  ;  which 
case  provcth  nothing  that  the  lord  paramount  may  by  his  confirma- 
tion to  the  tenant  peravail  extinct  the  mesnalty  (as  it  is  abridged  by  4 
Master  Fitzherbert  in  the  title  of  Confirmation,  pi.  21.),  for  the 
immediate  lord  did  there  make  the  said  charter,  and  not  any  lord 
paramount  (And  therefore  it  is  ever  good  to  rely  upon  the  book 
at  large,  for  many  times  compendia  sunt  dispendia  and  melius 
est  peterefontesy  quhm  sectari  rivulos).  And  of  this  opinion  was 
Master  Plowden  upon  good  advisement  and  consideration. 

jAnd  here  is  the  seventh  case,  wherein  the  release  and  confirmation  4  e.  3. 19. 
doth  agree ;  for  if  there  be  lord  and  tenant  by  fealty  and  twenty  e.  4. 11.'  16 
shillings  rent,  the  lord  may  release  all  his  right  in  the  •seignory  or  f mfalSyw, 
in  the  tenancy,  saving  fealty  and  ten  shillings  rent :  but  he  cannot  m 
save  a  new  kind  of  service,  for  he  may  as  well  abridge  his  services 
upon  a  release  as  upon  a  confirmation.     And  as  there  is  required 
privity  when  the  lord  abridgeth  the  services  of  his  tenant  by  his 
confirmation  ;'  so  must  there  be  also,  when  the  lord  by  his  release 
abridgeth  the  services  of  his  tenant     And  therefore  the  lord  para-  ^g^Sfr 
mount  cannot  release  to  the  tenant  peravail  saving  to  him  part  of  his 
services  (l  1)  ;  but  the  saving  in  that  case  is  void  (m  1). 

*  BUT \f  the  lord  will  by  his  deed  qf  confirmation^  that  the    (546)* 
tenant  in  this  case  shall  yield  *to  him  a  hawk  or  a  rose  yearly  rg^^g. 
at  such  afeastyfyc.  this  (34)  confirmation  is  void,  because  he    305  b.] 
reserveth  to  him  a  new  thing  which  was  not  parcel  of  his  services    *306a. 
be/ore  the  confirmation:  and  so  the  lord  may  well  by  such  con- 


(34)  Cmfirmation—rtservacion,  L.  and  M.  and  Roh. 


(Li 


,  1)  That  a  saving  in  an  act  of  parliament,  which  is  repugnant  to  the  body  of  the  act, 
is  void,  see  Plowd.  Com.  563 ;  as  where  the  supposed  attainder  of  the  Duke  of  Norfolk 
-was  by  act  of  Parliament,  1  Mary,  declared  to  be  void  and  null  ab  initio^  saving  the  es- 
tates and  leases  made  by  King  Edw.  6.  that  saving  was  void  ;  for  when  the  attainder  was 
declared  to  be  void,  the  said  saving  was  against  the  body  of  the  act,  and  therefore  void, 
1  Co.  47  a.  That  a  saving  will  serve  for  any  thing  that  is  implied  in  a  judgment,  but  not 
against  an  express  judgment ;  see  3  Inst.  47.-— [Ed,] 

(m  1)  But  in  the  case  of  lord,  mesne,  and  tenant,  if  the  lord  confirmed  the  estate  of 
the  mesne  to  hold  by  less  services,  it  was  good,  for  he  was  in  possession  of  the  mesnalty, 
and  there  was  a  privity  between  them.  Bro.  Confirmation,  pL  8.  6  Yin.  Abr.  399.  Con- 
firmation (E  a.)— [Ed.] 
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jirmation  abridge  the  services  (35)  by  which  the  tenant  hol&eth 
of  him,  but  he  cannot  reserve  to  him  new  services  (n  I). 

306  a.         This  upon  that  which  hath  been  said  before  in  the  next  preceding 
section  is  evident,  and  needeth  no  further  explication. 

Littleton.       ALSO,  if  there  be  lord,  (36)  mesne,  and  tenant,  and  the  tenant 
'S306  61°'  **  an  a&bot,  that  holdeth  of  the  mesne  by  certain  services  yearly, 
the  which  hath  no  cause  (37)  to  have  acquittance  against  Ms 
mesne,  for  to  bring  a  writ  of  mesne,  (38)  fyc.  in  this  case,  if  the 
mesne  confirm  the  estate  that  the  abbot  hath  in  the  land,  to  have 
and  to  hold  the  laijd  unto  him  and  his  successors  in  frankal- 
moign, or  free  alms,  fyc.  in  this  case  this  confirmation  is  goody 
and  then  the  abbot  holdeth  of  the  mesne  in  frankalmoign.    And 
•     the  cause  is,  for  that  no  new  service  is  reserved,  for  all  the 
services  specifically  spetified  be  extinct,  and  no  rent  is  reserved 
(39)  to  the  mesne,  but  (40)  the  abbot  shall  hold  the  land  of  him 
(547)*     <**  *t  (41)  was  before  the  *  confirmation;  for  he  that  holdeth  in 
frankalmoign  ought  to  do  no  bodily  service;  so  that  (%2)  by  such 
confirmation  it  appeareth,  the  mesne  shall  not  reserve  unto  him 
an)/  new  service,  bttf  that  the  lands  shall  be  holden  of  him  as  it 
•306  b.    was  before.    And  in  this  *case  the  abbot  shall  have  a  writ  of 
mesne,  if  he  be  distrained  in  his  default,  by  force  of  the  Jbirf 
confirmation,  where  per  case  he  might  not  have  (43)  such  a  writ 
before. 
306  b. 
2jE.Vftbb        Here  our -author  having  seen  the  former  books  putteth  his  case, 
WakSfcaae  ^^  ^e  mesne  maketh  the  confirmation  to  hold  in  frankalmoign, 
10  e.  a  5.    '  and  not  the  lord  paramount 

15  E.  a  Con-  r 

firmat.8. 

4  e.  3.  imo.  "  And  in  this  case  the  abbot  shall  have  a  unit  of  mesne"  Here 
&^«.4&  it  is  to  be  noted,  that  upon  a  confirmation  to  hold  in  freealmoign 
Mmm  56.  there  lieth  a  writ  of  mesne,  albeit  the  cause  of  acquittal  begin  after 
Ll  ^& '*£!?£"  the  seignor.    And  so  upon  such  a  confirmation  the  tenant  shall  have, 

rie  100.  22E.  .      ©  r  -      ~,r  . .  ^ 

3.  is  u  ao  e.  contra  formam  feoffamentx. 

3*  13.    16  H.3.  , 

Avow.  243.  (9 

Rlitt2ton.       ALSO,  if  I  be  seised  of  a  villain,  as  of  a  villain  in  gross,  and 
[Sect-541.  another  taketh  him  out  of  my  possession,  claiming  him  to  be  his 
306  b.] 

(35)  per  qveua  le  tenant  iient  de  hit/,  not  (39)  al  mesne,  not  in  L.  and  M.  nor  Roh. 
in  L.  and  M.  nor  Roh.  (40)  que,  not  in  L.  and  M. 

(36)  mesne — mesme,  L.  and  M.  but  not  in  (4lS  il—-a  /at,  L.  and  M.  and  Roh. 
Roh.            -  (42)  §ta,  not  in  L.  and  M.  nor  Roh. 

(37)  per  cos,  added  L.  and  M .  and  Roh.  (43)  un — Hel%  L.  and  M.  and  Roh. 

(38)  &c.  not  in  L.  and  M.  nor  Roh. 

(n1)  The  lord  may  abridge  the  services  of  his  tenant  by  his  confirmation,  but  he  cannot 
enlarge  them  or  create  new  services ;  for  when  he  has  confirmed  the  estate  by  lesser  ser- 
vices, he  has  granted  to  the  tenant  the  'services  that  are  over  and  above  what  was  specified 
in  the  confirmation :  because  confirming  the  estate  to  hold  by  lesser  services,  is,  by  im- 
plication, a  grant  or  release  of  the  rest ;  for  he  could  not  hold  by  lesser  services,  unless 
the  rest  were  released,  see  Dot*  d.  Btay  v.  Huntington,  4  East.  27 1 ;  but  if  he  confirms  to 
hold  by  greater  or  new  services,  this  is  void,  because  this  does  not  amount  to  a  new  grant 
from  the  lord.    Gilb.  Ten.  80 — [Ed.) 


Digitized  by  LjOOQIC 


CH.  XLI.  OF  A  CONFIRMATION.  441 

• 

villain  (44)  there  where  he  hath  no  right  to  have  him  as  his  viU  &  Confirm*. 
lain,  and  after  /confirm  to  him  the  estate  which  he  hath  in  my  esSte,V° 
villainy  this  confirmation  seemeth  to  be  void,  for  that  none  may  whewaptr- 
have  possession  qf  a  man  as  of  a  villain  in  gross,  but  he  which  JJ^^jf^ 
hath  right  to  have  him  as  his  villain  in  gross.    Jind  so  inas-  wn  Xxt^m 
much  as  he,  to  whom  the  confirmation  was  made,  was  not  seised  owner,  a  con 
of  him  as  of  his  villain  at  the  time  of  the  confirmation  made,  SiStf  h?sto 
such  confirmation  is  void.  ym^ta1*1* 

void. 

Here  is  to  be  observed  a  diversity  between  the  custody  of  the     306  b. 
body  of  a  ward  within  age,  and  a  right  of  inheritance  in  the  body  of  |o  §.&}£. 
a  villain  in  gross;  for  a  man  may  be  put  out  of  possession  of  the  SjjTJ59- 
custody  of  his  ward,  but  not  of  his  villain  in  gross,  no  more  than  a  lot  nSPfc. 
man  can  be  of  his  prisoner  which  he  hath  taken  in  war.  cap'.5* 

Also  of  things  that  are  in  grant,  as  rents,  commons,  and  the  like,  ^h3?*0 
it  is  at  the  election  of  the  party  whether  he  will  be  ^disseised  of  Proper!le,» 
them  or  no,  as  shall  be  said  after  in  his  proper  place.    But  of  a  &£ eeff* 
villain  in  gross,  he  cannot  at  all  be  disseised,     (n)  Non  valet  con-    (548)* 
firmatio  nisi  ilk  qui  confirmat  sit  in  possessione  rei  vel  juris  ISiS?!?11' 
unde  fieri  debet  confirmatio,  fy  eodem  modo  nisi  ille  cui  eonfir-  SiKonuISi 
matio  fit,  sit  in  possessione.  g  |;  |  \f 

43E.3.4.* 
9  E  4. 3ft. 

And  materially  doth  Littleton  put  his  case  of  a  villain  in  gross;  Dyer,  ioeiu. 
for  of  a  villain  regardant  to  a  manor,  the  lord  may  be  put  out  of  SmT*6'8 
possession ;  for  by  putting  him  out  of  possession  of  the  manor,  which  JJjJJJ1,^  tht 
is  the  principal,  he  may  likewise  be  put  out  of  possession  of  the  ca«  of  a  tji- 
villain  regardant,  which  is  but  accessory.     And  by  the  recovery  of  anuS^ma- 
the  manor  the  villain  is  recovered.    But  if  another  doth  take  away  nor; 
my  villain  in  gross  or  regardant,  he  gaineth  no  possession  of  him. 
And  this  doth  well  appear  by  the  writ  of  nativo  habendo,  for  that 
writ  is  not  brought  against  any  person  in  certain  (because  no  man 
*can  gain  the  possession  of  him).     But  the  writ  is  to  this  effect:  ^JjyJ^ 
Rex  vie9  salulem.     Prsecipimus  tibi,  quddjusti  et  sine  dilatione 
habere  facias  Ji.  B.  nativum  et  fugitivum  suum,  fyc.  ubicunque 
inventus  fuerit,  fyc.  et  prohibemus  super  forufacturam  nostram 
ne  quis  eum  injusth  detineat;  so  as  detain  him  one  may,  but  to 
possess  himself  of  him,  and  to  dispossess  the  lord,  he  cannot 

And  if  a  man  might  have  been  dispossessed  of  a  villain  in  gross, 
or  of  a  villain  regardant  (unless  he  be  dispossessed  of  the  manor 
also,  as  hath  been  said),  the  law  would  have  given  a  remedy  against  ^Bracton. 
the  wrong-doer,  as  the  law  doth  in  the  case  of  a  ward.  wn^iSsT 

(6tlep.'llU 

Now,  seeing  it  doth  appear  by  our  books  (o),  and  by  Littleton  m  b'> 
himself  by  implication,  speaking  only  of  a  villain  in  gross)  that  if  a  fy9*.  \t  * 
man  be  disseised  of  the  manor  whereunto  the  villain  is  regardant,  he  Jgf.'aoiar. 
is  out  of  possession  of  his  villain,  and  so  an  advowson  appendant,  and  \y£^refc 
the  like.  Hereby  Littleton  putting  his  case  of  ft  villain  in  gross)  255.  whTs. 
and  by  divers  authorities  a  point  controverted  in  our  books  (*)  is  Shjbubl9, 

(44)  laou  U  n'avoii  tucun  droit  (Paver  lay  come  sou  viUeine,  not  in  L.  and  M.  nor  Ron. 
VOL.  II.  58 
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ioh7?3!3*  res°lved>  v*z«  tnat  °y  the  grant  of  the  manor  without  saying  cum 
F.N.B.g.9.  pertinentiis,  the  villain  regardant,  advowson  appendant,  and  the 
per  Mo'yie.  like,  do  *pass ;  for  if  the  disseisor  shall  cain  them  as  incidents  to  the 
39  ill  21'.  manor,  whose  estate  is  wrongful,  it  mufto  fortiori  the  feoffee,  who 
(Pi^pd.258a.  cometn  to  h*8  estate  by  lawful  conveyance,  shall  have  them  as  in- 
Ame,  m  '  cidents.  But  where  the  entry  of  the  disseisee  is  lawful,  he  may 
363 k)  seise  the  villain  regardant,  or  present  to  the  advowson,  &a  before  he 

>  B^ton    enter  *nto  *e manor :  otherwise  it  is  where  his  entry  is  not  lawful; 
ioi.  342*243?'  and  so  are  the  ancient  authors  (p)  to  be  intended  (o  1). 

126.  Fleta, 

^Stlbtoh.       BUT  in  this  case,  if  these  words  were  in  the  deed  (45),  $c. 
[Sect.542.  Sciatis  me  dedisse  et  concessisse  (46)  tali,  &c.  talem  villanum  meum, 
807  a0     this  is  good;  but  this  shall  enure  by  force  and  way  of  grant,  and 
deed  of  con-   not  by  way  of  confirmation,  fyc.  > 

flrmaiion 
enures  by 

™5o7aam"  Here  ft ls  *°  De  observed,  that  a  man  hath  an  inheritance  in  a  vil- 
2H.6.  f.n.  lain,  whereof  the  wife  of  the  lord  shall  be  endowed,  as  hath  been 
£  £a  di*.  M^ >  for  in  him  a  man  may  have  an  estate  in  fee  or  fee-tail  for  life 
count.  16.      or  years.     And  therefore  Littleton  is  here  to  be  understood,  that  in 

the  grant  there  were  these  words  (his  heirs)  or  else  nothing  passed 

but  for  life,  as  of  other  things  that  lie  in  grant 

wra«roN.  AND  (47)  sometimes  these  verbs  dedi  et  concessi  shall  enure 
307  a/l "  ty  way  °f  extinguishment  °f  the  thing  given  or  granted;  as  if 
a  tenant  hold  of  his  lord  by  certain  rent,  and  the  lord  grant  by 
his  deed  to  the  tenant  and  his  heirs  the  rent,  fyc.  this  shall  enure 
to  the  tenant  by  way  of  extinguishment,  for  by  this  grant  the 
rent  is  extinct,  fyc. 

3E.  a  vl*.       And  this  grant  of  the  rent  shall  enure  by  way  oftrelease. 

3  Asa.  7. 

uttlhtob;       IN  the  same  manner  it  is  (48),  where  one  hath  a  rent-charge 
307  b.]  *  oui  °f  cer^ain  land,  and  he  grant  to  the  tenant  of  the  land  the 
(2Roi.40B.)  rent-charge,  fyc.    And  the  reason  is,  for  that  it  appeareth,  by 
the  words  of  the  grant,  that  the, will  of  the  donor  is,  that  the 
(550)*    ftnant  shall  have  the  rent,  fyc.    And  inasmuch  as  *he  cannot 
have  or  perceive  any  rent  out  of  his  own  land,  therefore  the  deed 
shall  be  intended  and  taken  for  the  most  advantage  and  avail 
for  the  tenant  that  it  may  be  taken,  and  this  is  by  way  of  ex- 
tinguishment. 

307  b.         But  if  the  grantee  of  the  rent-charge  granteth  it  to  the  tenant  of 
(Antofsol)  tne  land  and  a  stranger,  it  shall  be  extinguished  but  for  the  moiety : 
and  so  it  is  of  a  seignory. 

296  b. 
confirmauon      If  the- disseisor  make  a  lease  for  years  to  begin  at  Michaelmas, 
leJJSfo?      and  the  disseisee  confirm  his  estate,  this  is  void,  because  he  hath  but 


13 


fcfc,  not  in  L.  and  M.  nor  Roh.%  (47)  Et—item,  L.  and  M .  and  Roh. 

fa£,  not  in  L.  and  M.  nor  Roh.  (48)  un—home9  L.  and  M.  and  Roh. 

(o  1)  See  ante,  132  b.  vol;  I.  p.  232.— [£rf.] 
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# 
hittresae  termini*  and  no  estate  in  him,  whereupon  a  confirmation  y<»ri  before 

(i  \  *  entry,  is  void. 

Pi).  4R7.10.by 


Read.    22  E. 
4.36, 


CHAP.  XLIL*  (551). 

8AME     SUBJECT. 
OF   A   SURRENDER. 


337  b. 
Surrender  (a),  sursum  redditio,  properly  is  a  yielding  up  an  J^j^n^ 
estate  for  life,  or  years,  to  him  that  hath  an  immediate  *estate  in  re-     (552)*  " 

(p  1)  So  a  confirmation,  made  by  him  who  has  nothing  at  the  time,  is  not  good :  as  if 
tenant  in  tail  and  the  issue  in  tail  join  in  a  prant  of  the  next  avoidance,  and  the  tenant  in  ' 
tail  dies,  this  is  not  a  confirmation  by  the  issue  in  tail,  for  he  had  nothing  at  the  time* 
1  Rol.  Abr.  482.  So  a  confirmation  shall  not  have  relation  to  the  prejudice  of  another :  as 
if  a  parson  makes  a  lease,  and  afterwards  the  patron  being  bishop  grants  the  next  avoid- 
ance to  A.,  and  it  is  confirmed  by  the  dean  and  chapter,  and  afterwards  the  lease  is  by  them 
confirmed  ;  the  presentee  of  A.  shall  avoid  the  lease,  for  the  grant  to  A.  was  before  the 
confirmation  of  the  lease.  Hob.  7.  So  the  subsequent  presentee  shall  avoid  it :  for  being 
avoided  by  the  presentee  of  A.,  it  shall  be  void  as  to  all  his  successors.  Ibid.  3  Com.  Dig. 
144.  Confirmation  (D  4)  (D  5.)—  [Ed.) 

(a)  A  surrender  is  of  a  nature  directly  opposite  to  a  release ;  for  as  that  operates  by  the 
greater  estate  descending  upon  the  less,  a  surrender  is  the  falling  of  a  less  estate  into  a 
greater.    As  a  surrender  is,  generally,  for  the  advantage  of  the  surrenderee,  the  law  will 
often  presume  his  assent  to  it ;  and  it  has  been  held,  that  a  surrender  immediately  devests 
the  estate  out  of  the  surrenderor,  and  vests  it  in  the  surrenderee ;  for  this  is  a  conveyance 
at  common  law,  to  the  perfection  of  which,  no  other  act  but  the  bare  grant  is  necessary ; 
and,  though  it  be  true  tnat  every  grant  is  a  contract,  and  there  must  be  an  actus  contra  ac- 
tum, or  a  mutual  consent,  yet  that  consent  is  implied.    A  gift  imports  a  benefit,  and  an 
assumpsit  to  take  a  benefit  may  well  be  presumed  :  and  there  is  the  same  reason  why  a 
surrender  should  vest  the  estate  before  notice  or  agreement,  as  why  a  grant  of  goods  should 
Test  a  property ;  or  sealing  a  bond  to  another  in  his  absence  should  be  the  obligee's  bond 
immediately,  without  notice.     Thompson  v.  I*each,  2  Salk.  618.    But  the  particular  tenant 
cannot  enforce  the  surrender  upon  the  remainder-man,  who  disagrees  to  it.    2  Vent.  207. 
But  if  the  surrenderee  do  once  agree  to  it,  he  cannot  afterwards  disagree;  for  his  first 
agreement  perfects  the  surrender.    The  actual  entry  of  the  surrenderee  into  the  land  is  not 
necessary.     And  therefore  if  tenant  for  life,  or  years,  surrender  to  him  in  reversion  out  of 
the  land,  and  he  agree  to  it,  he  has  the  land  in  him  presently.    And  yet  he  cannot  bring 
an  action  of  trespass  for  any  trespass  done  upon  the  land,  until  he  has  made  his  entry. 
Shep.  Touch.  307,  308.    The  technical  and  proper  words  of  a  surrender,  are,  surrender 
and  yield  up.     But  any  form  of  words,  by  which  the  intention  of  the  parties  is  sufficiently 
*  manifested,  will  operate  as  a  surrender.     Smith  v.  Mapleback,  1  T.  R.  441.    Thus,  if  a 
lessee  for  years  remise,  release,  discharge,  and  for  ever  quit  claim  to  his  lessor  all  his 
right,  title,  or  interest,  in  or  to  such  lands,  it  will  amount  to  a  surrender.    Perk.  sect.  607. 
So,  if  lessee  for  life  leases  to  the  lessor  for  the  life  of  the  lessee,  this  is  a  surrender. 
2  Rol.  Abr.  497.     Livery  of  seisin  is  not  necessary  to  a  surrender,  because  there  is  a  pri- 
vity of  estate  between  the  surrenderor  and  surrenderee ;  for  the  particular  estate  of  the  one, 
and  the  remainder  of  the  other,  are,  in  fact,  one  and  the  same  estate ;  and  livery  having 
been  once  made  at  the  creation  of  it,  there  can  be  no  necessity  for  a  second  livery.    2  Bl. 
Com.  326.     A  surrender  might  formerly  have  been  by  parol ;  but  by  the  Statute  of  Frauds, 
29  Car.  2.  c.  3.  it  is  enacted,  that  no  lease,  estfte,  or  interest  of  freehold,  or  term  or 
years,  or  any  uncertain  interest,  not  being  copyhold,  shall  be  surrendered,  unless  by  deed 
or  note  in  writing,  signed  by  the  party  surrendering  the  same,  or  his  agent  lawfully  au- 
thorized by  writing,  or  by  act  or  operation  of  law.     Upon  the  construction  of  this  statute 
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go*,  grab,  a  ver9*on  or  remainder,  wherein  the  estate  for  life,  or  years,  may 
Boi.Abr.40i)  drown  by  mutual  agreement  between  them  (b). 

The  different  *  Note,  there  be  three  kind  of  surrenders,  viz.  a  surrender  proper- 
wSIter* iur"  Jy  taken  at  the  common  law,  which  is  here  before  described,  and 
«Re,2175b')  whereof  Littleton  (sect  636)  speaketh  (c).  Secondly,  a  surrender 
2Eii£  Dyer,  by  custom  of  lands  holden  by  copy,  or  of  customary  estates,  whereof 
S^vlimti'.  you  have  read  before,  sect  74,  and  a  surrender  improperly  taken 
H  h.4.1  C*8  appears  before,  sect  550)  of  a  deed.  And  so  of  a  surrender  of  a 
13  H'i  li'  Paten£  an(*  of  a  rent  newly  created,  and  of  a  fee-simple  to  the  king. 
M  h!  a  15. 

aiHirJe.7'  A  surrender  properly  taken  is  of  two  sorts,  viz.  a  surrender  in 
slutvt  deed?  or  by  express  words,  (whereof  Littleton  (sect  636),  *putteth 
Sli^a  35  an  example)  and  a  surrender  in  law  wrought  by  consequent  by  oper- 
h.  a  Dyer,  ation  of  law. 

37.   8  Am.  26. 
4  Mar.  Dyer, 

i^r/aa  Also  there  is  a  surrender  without  deed,  whereof  Littleton  (sect 

(553)*     636)  putteth  an  example  of  an  estate  for  life  of  lands,  which  may  be 

in  deed. 

it  has  been  held,  that  a  lease  for  years  cannot  be  surrendered  by  cancelling  the  indenture; 
because  the  intent  of  the  statute  was  to  take  away  the  manner  they  formerly  had  of  trans- 
ferring interests  in  lands  by  signs,  symbols,  and  words  only ;  and  therefore  as  livery  of 
seisin  on  a  parol  feoffment  was  a  sign  of  passing  the  freehold,  before  the  statute,  but  is 
now  taken  away  by  the  statute,  so  the  cancelling  of  a  lease  was  a  sign  of  a  surrender,  be- 
fore the  statute,  but  is  now  taken  away,  unless  there  be  a  writing  under  the  hand  of  the 
party.  And  the  words,  "  by  act  and  operation  of  law,"  are  to  be  construed  a  surrender  in 
law,  by  the  taking  a  new  lease,  which  being  in  writing,  is  of  equal  notoriety  with  a  sur- 
render in  writing.  Magenis  v.  Macullock,  Gilb.  Rep.  236.  Boe,  d.  Earl  of  Berkeley  v. 
Archbishop  of  York,  6  East.  86.  The  Statute  of  Frauds,  however,  does  not  make  a  deed 
absolutely  necessary  to  a  surrender ;  but  a  note  in  writing  will  have  the  same  effect.  Far- 
mer v.  Rogers,  2  Wils.  27.  Smith  v.  Mapleback,  1 T.  R.  441.  But  it  must  be  stamped  ac- 
cording to  the  provisions  of  stat.  55  Geo.  3.  c.  184. — [Ed.] 

(b)  To  make  a  surrender  good,  the  person  who  surrenders  must  be  in  possession ;  and 
the  person  to  whom  the  surrender  is  made,  must  have  a  greater  estate  immediately  in  re- 
version or  remainder,  in  which  the  estate  surrendered  may  merge :  but  it  is  immaterial 
whether  he  has  it  in  fee,  or  in  tail,  or  for  life.  2  Rol.  Abr.  494.  So  a  lessee  for  years 
may  surrender  to  him,  who  has  the  reversion  only  for  years,  Hughes  y.  Aobotham,  Cro. 
Eliz.  302.  Poph.  31.  Bac.  Abr.  tit.  Lease  (S  2);  though  the  lessee  be  for  several  years, 
and  the  reversioner  has  it  only  for  one  year,  or  a  less  term.  Per  Popham  and  Fenner,  Cro. 
Eliz.  302.  If  a  lessee  demises  part  of  his  estate  to  the  lessor,  he  may  surrender  the  other 
part;  for  the  reversion  of  that  remains  in  the  lessor.  2  Rol.  Abr.  494.  And  if  a  lessee 
for  thirty  years  demises  for  ten  years,  and  both  the  lessees  join  in  a  surrender,  it  will  be 
good  ;  for  it  shall  be  construed  the  surrender  of  the  lessee  for  thirty  years  first,  and  then 
of  the  lessee  for  ten  years.  Plowd.  541  a.  So  a  surrender  to  an  infant  will  be  good;  for 
his  assent  will  be  presumed  till  a  disagreement  appears.  2  Vent  208.  But  a  surrender  to 
him  who  has  not  any  reversion  in  him,  is  void ;  as  if  a  lessee  for  years,  to  commence  at 
Michaelmas,  surrenders  before  Michaelmas,  by  deed,  it  is  void ;  for  till  Michaelmas  the 
lessor  had  not  any  reversion,  in  which  it  could  merge.  Infra,  338  a.  And  a  surrender 
cannot  be  made,  it  the  reversion  or  remainder  be  not  immediate ;  as  if  lessee  for  thirty 
years  leases  to  B.  for  ten  years,  B.  cannot  surrender  to  the  first  lessor,  Plowd.  541  a:  or 
if  a  statute  be  acknowledged  to  A.  and  another  to  B.,  and  a  fine  levied  by  him  in  the  re- 
version to  A.,  his  estate  is  not  merged;  for  the  mesne  interest  of  B.  prevents  the  surrender 
or  merger  of  his  estate.  Skin.  263.  6  Com.  Dig.  315,  316.  Surrender  (F)  a*d  (G). 
So  in  the  case  of  a  tenant  for  life,  with  remainder  to  trustees  during  his  life  to  preserve 
contingent  remainders,  the  estate  of  the  trustees  is  a  vested  estate  of  freehold,  and  will 
therefore  prevent  a  surrender  by  him  to  the.  .ulterior  remainder-man.  Ante,  f .  138.  n.  (*). 
Et  vid.  infra,  338  a.  n.  («).— [Ed.] 

(c)  See  .ante,  p.  551.  n.  (a). — [Ed.] 
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surrendered  without  deed,  and  without  livery  of  seisin  ;  because  it  Might  be  by 
is  but  a  yielding,  or  a  restoring  of,  the  state  again  to  him  in  the  im-  !^uw)*nd 
mediate  reversion  or  remainder,  which  are  always  favoured  in  law.  i'LeXt°J^i- 
And  there  is  also  a  surrender  by  deed  ;  and  that  is  of  things  that  lie  gj£a  munnm 
in  grant,  whereof  a  particular  estate  cannot  commence  without  deed,  der  of  thing* 
and  by  consequent  the  estate  cannot  be  surrendered  without  deed,      indeed. 

But  in  the  example  that  Littleton  (sect  636)  putteth,  the  estate 
might  commence  without  deed,  and  therefore  might  be  surrendered 
without  deed.     And  albeit  a  particular  estate  be  made  of  lands  by 
deed,  yet  may  it  be  surrendered  without  deed,  in  respect  of  the  na- 
ture and  quality  of  the  thing  demised,  because  the  particular  estate 
might  have  been  made  without  deed.     And  so,  on  the  other  side,  if 
a  man  be  tenant  by  the  curtesy,  or  tenant  in  dower,  of  an  advow- 
son,  rent,  or  other  thing  that  lies  in  grant ;  albeit  there  the  estate  be-  cAm«.2«b. 
gin  without  deed,  yet,  in  respect  of  the  nature  and  quality  of  the  aSiTilb?*' 
thine  that  lies  in  grant,  it  cannot  be  surrendered  without  deed.  And  488,) 
so  if  a  lease  for  life  be  made  of  lands,  the  remainder  for  life  ;  albeit 
the  remainder  for  life  began  without  deed,  yet  because  remainders 
and  reversions,  though  they  be  of  lands,  are  things  that  lie  in  grant, 
they  cannot  be  surrendered  without  deed.    See  in  my  Reports  plen- 
tiful matter  of  surrenders. 

Littleton  (sect  636)  putteth  his  case  of  surrender  of  an  estate  in     (554)* 
possession,  for  a  right  cannot  be  surrendered  (d).     *And  it  is  to  be  jJjftbeSan 
noted,  that  a  surrender  in  law  (e)  is  in  some  cases  of  greater  force  ******  *****/ 

(d)  A  surrender  can  only  be  made  by  a  person  who  is  in  possession  ;  and  therefore  a 
tenant  for  life  being  disseised,  or  a  lessee  for  years  being  ousted,  cannot  surrender  to  his 
lessor  before  entry,  because  he  has  but  a  right.  2  Rol.  Abr.  494.  Perk.  sect.  599,  600. 
So,  if  a  woman  has  a  title  to  dower,  and  she  surrenders  to  the  person  against  whom  she 
ought  to  have  dower,  it  is  a  void  surrender.  Ibid.  It  is  also  observable,  that  regularly  a 
tenant  in  fee  (unless  in  the  case  of  a  surrender  of  a  common,  rent,  &c.  to  the  tor-tenant. 
Perk.  sect.  585.)  cannot  surrender  his  estate ;  and  therefore  the  very  tenant  could  not  maker 
a  surrender  of  a  common,  2  Rol.  Abr.  494  :  though  he  were  the  very  tenant  of  the  king. 
Ibid.  So  the  discontinuee  of  tenant  in  tail  cannot  surrender  to  the  issue  in  tail.  Ibid. 
Neither  can  a  joint-tenant  surrender  to  his  companion.  2  Rol.  Abr.  494.  An  estate  at  will ' 
also  it  not  surrenderable,  because  it  is  at  the  will  of  Both  parties,  and  either  party  may 
determine  his  will  without  the  formality  of  a  surrender;  and  therefore  there  is  no  surrender 
in  law  of  an  estate  at  will,  between  common  persons.  12  Mod.  79.  Lastly,  to  make  a 
surrender  good,  privity  of  estate  between  the  surrenderor  and  surrenderee  is  necessary. 
Thus  it  is  said,  in  Plowden,  that  if  a  tenant  for  thirty  years  makes  a  lease  for  ten  years, 
and  the  lessor  and  lessee  join  in  a  surrender  to  the  person  in  reversion  in  fee,  the  surrender 
is  good  for  both  the  estates ;  and  yet  the  lessee  for  ten  years  could  not  surrender  by  himself 
for  want  of  privity ;  but  when  the  other  joined  with  him,  his  surrender  shall  be  taken  in 
law  to  precede,  and  the  surrender  of  the  lessee  for  twenty  years  to  follow,  so  that  the  same 
shall  be  good.    Plowd.  541.  4  Cru.  Di*.  160.— [Ed.] 

(e)  If  a  lessee  for  life,  or  years,  takes  a  new  lease  of  him  in  the  reversion,  this  is  a 
surrender  in  law  of  the  first  lease :  as  if  lessee  for  his  own  life,  or  another's  life,  either  in 
possession  or  in  reversion,  accepts  a  new  lease  for  years,  or  a  lessee  for  forty  years  takes 
a  new  lease  for  fifty  years,  in  both  these  cases  the  first  lease  is  surrendered.  And  this  rule 
holds,  although  the  second  lease  be  for  a  less  time  than  the  first,  as  in  the  above  instance  of 
lessee  for  life,  who  accepts  a  lease  for  years ;  and  though  the  second  lease  be  voidable.  Infra, 
918  b.  So  it  is,  although  the  second  lease  be  made  to' the  lessee  and  a  stranger,  or  to  the 
lessee  and  his  wife.  So,  although  the  second  lease  be  in  another  right,  as  if  the  husband 
having  a  lease  for  years  in  right  of  his  wife,  takes  a  new  lease  to  himself  in  his  own  name, 
yet  it  amounts  to  a  surrender  in  law  of  the  first  lease.  Dyer,  178.  So  it  is,  although  the 
first  lease  be  to  begin  presently,  and  the  second  at  a  day  to  come,  or  e  comma  /  and  though 
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and  not  of  a  than  a  surrender  in  deed.  As  if  a  man  make  a  leaae  for  years  to  be- 
SaV  ^'w  ©*a  at  Michaelmas  next,  this  future  interest  cannot  be  surrendered, 
h.6.  17.  11  because  there  is  no  reversion  wherein  it  may  drown,  but  by  a  air- 
?.'l  bLib.6.'  render  in  law  it  may  be  drowned.  As  if  the  lessee  before  Michael- 
lt^'fl  mas  take  a  new  lease  for  years,  either  to  begin  presently,  or  at 
8e'i(!Joep'  Michaelmas,  this  is  a  surrender  in  law  of  the  former  lease.  Fartw 
m.  4  Rep.    <$•  cequior  est  dispositio  legis  quam  hominis  (1). 

Cro6Jac!W  2  Rol.  Abr.  494.    Ante,  47  b.    Dyer,  58.)    19H.&33.    27AM.46.    14H.7.4. 
lH.fi.  I.    PI.  Cum.  5-11. 

2.  Sun  1 1 u *  r  in  law.  Lease  for  years  to  begin  at  a  future  day  is  not  merged  by  a 
surrender  in  deed,  before  the  day ;  secus  as  to  a  surrender  in  law  by  accep- 
tance of  a  new  lease. 

(555)*  *If  a  man  make  a  lease  for  forty  years,  the  lessee  afterwards  taketti 
218  b.  a  Iease  for  twenty  years,  upon  condition  that  if  he  doth  such  an  act, 
on  lessee's^  that  then  the  lease  for  twenty  years  shall  be  void,  and  after  the  lessee 
rnewlcaie0  break  the  condition,  by  force  whereof  the  second  lease  is  void,  not- 
bv^Mchon,  withstanding  the  lease  for  forty  years  is  surrendered,  for  the  con- 
Sm^ow*"  dition  was  annexed  to  the  lease  for  twenty  years,  but  the  surrender 
yettnesur'  was  absolute.  So  it  is,  if  a  man  make  a  lease  for  fcrty  years,  and  the 
of  the  old  aw  lessor  grant  the  reversion  to  the  lessee  upon  condition,  and  after  the 
lute?  ta  *bi°  condition  is  broken,  the  term  was  absolutely  surrendered.  And  the 
Fuin^ston's  diversity  is  when  the  lessor  grants  the  reversion  to  the  lessee  upon 
Sko/ad3'  condition,  and  when  the  lessee  grants  or  surrenders  his  estate  to  the 
4W,  495. 497,  lessor  ;  for  a  condition  annexed  to  a  surrender  may  revest  the  par- 
(Ini^iia.  ticular  estate,  because  the  surrender  is  conditional.  But  when  the 
ill?1  Abr'  lessor  grants  the  reversion  to  the  lessee  upon  condition,  there  the 
So  in  case      condition  is  annexed  to  the  reversion,  and  the  surrender  absolute  (p). 

tne  lessee  ac* 
cepts  a  grant 
of  the  reversion  on  condition,  &c. 

Diversity  herein  when  the  lessee  surrenders  on  condition. 

7E.4.29.    14  E.  4.  6.    45  E.  3. 

(1)  For  the  first  lease  and  the  second  can-  lessor  could  not  grant  to  the  lessee  that  io- 

not  subsist  together,  and  the  parties,  by  mak-  terest  which  was  already  passed  from  the 

ing  a  contract  of  as  high  a  nature  for  the  same  lessor  to  the  lessee  by  the  first  lease.    [Note 

thing,  tacitly  consented  to  dissolve  the  for-  to  the  1  \th  edition.] 
mer ;  for,  without  the  dissolution  of  that,  the 

there  be  a  mesne  estate  between,  as  if  land  is  let  to  A.  for  years,  and  afterwards  is  let  to 
B.  for  years,  to  begin  after  the  first  term,  and  the  assignee  of  A.  takes  a  new  lease.  So 
if  a  man  lets  lands  for  ten  years  to  one,  and  afterwards  demises  it  for  ten  years  to  another, 
to  begin  at  Michaelmas,  and  the  first  lessee  accepts  a  new  lease :  In  all  these  cases  there 
is  a  surrender  in  law  of  the  first  leases.  Shep.  Touch.  301,  302.  And  if  there  be  two 
lessees  for  life,  or  years,  and  one  of  them  take  a  new  lease  for  years,  this  is  a  surrender 
of  his  moiety.  But  if  the  lessee  only  license  the  lessor  to  make  a  feoffment,  and  to  give 
livery  of  seisin  for  him  ;  or  to  give  livery  of  seisin  for  him  as  his  attorney ;  or  license  him 
to  enter  into  the  land,  and  no  more ;  neither  of  these  things  will  amount  to  a  surrender  is 
law.  So  if  the  second  lease  be  made  of  another,  and  not  of  the  same  thing  whereof  the 
first  lease  is  made ;  as  where  the  first  lease  is  of  the  lanti ;  and  the  second  is  of  a  rent,  or 
other  profit  to  be  taken  out  of  the  land ;  in  these  cases,  there  is  no  surrender  of  the  first 
lease.  Ibid.  So  if  the  second  lease  is  not  to  begin  until  the  first  lease  end,  the  taking 
of  this  second  lease  is  no  surrender  of  the  first  lease.  And  if  the  second  lease  be  not  a 
good  lease,  it  will  not  be  construed  to  be  a  surrender  of  the  first  lease ;  for  there  is  no  in- 
consistency in  the  acceptance  of  a  new  good  lease  being  a  surrender  of  the  former,  but  the 
accepting  a  new  void  lease  cannot  show  an  intention  to  surrender  the  other,  for  a  void  coo* 
tract  for  a  thing  that  a  man  cannot  enjoy,  cannot,  in  common  sense  and  reason,  imply  an 
agreement  to  give  up  a  former  contract.     Davison^  d.  Bromley  v.  Stanley,  4  Burr.  2210. 

Et  vid!  Doe,  d.  Earl  Berkeley  v.  Jrchbishbp  of  York,  6  East.  86 [Ed.] 

(r)  See  ace.  Dyer,  143.    2  Rol.  Abr.  495.    3  Prest.  Conv.  563.    So  it  is,  although  the 
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A  guardian  in  chivalry  took  a  feoffment  of  the  infant  within  age,  ^fjjjf*11 
that  was  in  his  w»d,  and  the  infant  brought  an  assise,  and  the  guar-  taking  a  fe- 
dian  shall  be  adjudged  a  disseisor,  which  proveth  that  the  feoffment  Sn&S"ih<mS 
as  against  the  infant  was  void,  and  yet  by  acceptance  thereof  the  in-  {nSwrtli 
terest  of  the  guardian  was  surrendered.  fnriawdered 

8E.V 

A  man  maketh  a  lease  for  term  of  life  by  deed,  reserving  the  first  60E.3.2T. 
seven  years  a  rose,  and  if  the  lessee  will  hold  the  land  after  seven 
years,  to  pay  a  rent  in  money  ;  the  lessee  will  not  hold  over,  but 
surrender  his  term  :  in  this  case  in  judgment  of  law  he  had  but  a 
term  for  seven  years.  And  so  it  is  if  a  man  make  a  lease  for  life, 
and  if  the  lessee  within  one  year  pay  not  twenty  shillings,  that  he 
shall  have  but  a  *term  for  two  years,  if  he  pay  not  the  money  the  (556)* 
estate  for  life  is  determined,  and  he  shall  have  the  land  but  for  two 
years. 

A  master  of  an  hospital  being  a  sole  corporation,  oy  the  consent  q,,3^^ 
of  his  brethren  makes  a  lease  for  years  of  part  of  the  possessions  of  years  by  a 
the  hospital ;  afterwards  the  lessee  for  years  is  made  master,  the  term  hSlpfui0wie 
is  drowned  (o);  for  a  man  cannot  have  a  term  for  years  in  his  own  SK^' 
right,  and  a  freehold  in  auter  droit  to  consist  together  (as  if  a  man  ^Jr^ado 
lessee  for  years  take  a  feme  lessor  to  wife)  (h).  SJSu*1116 

merged. 
(41*0.37.    Hob.  a)   AdwdgedMlch.  16*17  EMs.  Inter  Turner*  Gray  def.  in  ejections 
firms  in  Communi  Banco.  Rot  946.    Sir  Francis  Fleming's  case. 
So  in  case  of  lessee  for  years  marrying  the  feme  lessor. 

Secus  where 

(a)  But  a  man  may  have  a  freehold  in  his  own  right,  and  a  term  aman^iessor 
in  auter  droit :  and  therefore  if  a  man  lessor  take  the  feme  lessee  feme  lessee ; 
to  wife,  the  term  is  not  drowned,  but  he  is  possessed  of  the  term  in  R?con^4ia 

second  lease  be  voidable,  as  if  it  be  made  by  tenant  in  tail ;  or  as  if  a  man  makes  a  lease 
for  years  of  land,  and  then  makes  a  feoffment  to  another  of  the  land,  and  takes  back  an 
estate  to  him  and  his  wife  .of  the  land,  and  afterwards  makes  a  new  lease  to  the  lessee  for 
ten  years ;  this  is  a  surrender  in  law  of  the  first  lease :  but  if  the  second  lease  be  merely 
void,  then  it  is  otherwise.  Shep.  Touch.  301.  Supra,  n.  («).—[£<*.] 
(e J  See  ante,  vol.  1.  p.  192.  n.  ( k),  and  infra,  n.  (l). — [2#.J 

£i)  But  this  doctrine  of  Lord  Coke,  that  a  man  cannot  have  a  term  for  years  in  his  own 
t,  and  a  freehold  in  autre  droit,  to  consist  together,  has  been  denied  to  be  law.  Litch- 
den  v.  Winsmorc,  1  Rol.  Abr.  934.  And  see  Piatt  v.  Sleap,  Cro.  Jac.  276.  1  Bulstr.  118. 
GodD.  2 ;  in  which  case  the  husband  had  a  term  in  his  own  right,  and  the  freehold  in  right 
of  his  wife  by  descent,  and  yet  it  was  held  that  these  estates  might  consist  together. 
After  a  review  of  the  cases  on  this  branch  of  the  law  of  merger,  Mr.  Preston,  (3  Conv. 
285,  286.),  observes,  that  the  distinction  really  established  bv  them  is  not  generally,  that 
there  will  not  be  any  merger,  because  the  two  estates  are  held  in  different  rights,  or  be- 
cause the  freehold  is  held  by  the  owner  of  the  term  in  his  own  right,  and  the  term  in  autre 
droit.  It  is  only  that  the  accession  of  one  estate  to  another,  merely  by  the  act  of  law,  as 
by  marriage,  by  descent,  by  executorship,  intestacy,  &c.  will  not  occasion  a  merger  of 
ode  estate  m  the  other,  when  the  two  estates  are  held  in  different  rights.  While  a  descent 
of  the  inheritance  will  merge  a  term,  which  a  person  has  in  his  own  right,  though  he  be  a 
trustee  of  that  term.  Lee's  case,  3  Leon.  110.  Plowd.  418.  4  Leon.  37.  And  though 
there  will  not  be  any  merger,  where  either  of  the  two  estates,  which  are  held  in  different 
rights,  is  an  accession  to  the  other  by  the  act  of  law,  yet,  it  is  observable,  that  the  lesser 
estate  will  merge  as  often  as  one  of  them  is  an  accession  to  the  other,  by  the  act  of  the  party. 
3  Prest.  Conv.  309,  310.  Therefore,  if  a  husband  possessed  in  right  of  his  wife,  pur- 
chases the  reversion  or  remainder :  or  if  an  executor  has  a  term  in  right  of  his  testator,  and 
purchases  the  reversion ;  in  both  these  instances  the  term  will  merge.  4  Leon.  38.  Bro. 
Surr.  52<—[Ed.] 
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<&>  az  h.  &     her  right  during  the  coverture  (i)  (£).     So  *if  the  lessee  make  the 
8k  b™"1"    lessor  his  executor,  the  term  is  not  drowned.    Jpausd  qui  supra 

OCro.275.       fv\ 
Mo.  54.)  W« 

(557)* 

or  where  the  lessee  makes  the  lessor  his  executor; 

(i)  If  a  husband  who  is  tenant  for  years  intermarries  with  a  woman  who  at  that  time 
has  the  reversion,  or  to  whom  the  reversion  descends  after  the  intermarriage,  the  term  will 
not  merge,  because  in  one  case  the  right  of  the  husband  in  the  reversion  of  his  wife,  and 
in  the  other  case  the  descent,  is  an  act  of  law.  But  if  a  husband,  tenant  for  years  in  right 
of  his  wife,  purchase  the  immediate  reversion,  the  term  wilt  be  annihilated ;  for  the  pur- 
chase was  the  express  act  of  the  husband,  and  amounts  to  a  disposition  of  the  term*  And 
if  a  feme,  who  has  a  term  for  years  as  executrix,  intermarry  with  a  person  who  after  the 
intermarriage  becomes  entitled  by  purchase  to  the  immediate  reversion ;  or  if  a  person, 
who  has  a  term  as  executor,  do  himself  purchase  the  immediate  reversion ;  the  term  will, 
in  either  case,  be  merged.    3  Prest.  Conv.  304,  305. 

When  the  husband  has  an  estate  of  freehold  in  his  own  right,  and  the  fee  in  fight  of  his 
wife,  the  freehold  will  not  merge ;  and  therefore  where  a  woman  seised  of  land  in  fee, 
leased  the  same  to  a  stranger  for  life,  and  took  a  husband,  and  the  lessee  granted  kis- estate 
to  the  husband,  this  was  no  surrender ;  and  yet  the  husband  was  seised  of  the  reversion  in 
fee,  which  was  immediate  unto  the  estate  of  the  lessee,  viz.  in  right  of  his  wifty  and  not 
in  his  own  right.  And  it  seems  to  be  a  general  rule,  that  the  freehold  of  the  wife  will  not 
in  any  case  merge  in  the  freehold  of  the  husband ;  for  the  wife  cannot  part  with  her  free- 
hold without  some  act  of  recoid.  3  Prest.  Conv.  305,  306.  Stephens  v.  Brctridge,  t  Lev. 
36.    Perk,  sect  612—622 [Ed.] 

(k)  It  may  be  proper  in  this  place  to  take  a  concise  view  of  some  of  the  leading  beads 
of  the  doctrine  oi  merger,  a  subject  which  is  intimately  connected  with  the  law  of  surren- 
der. Merger  is  described,  to  be  whenever  a  greater  estate  and  a  less  coincide  and  meet  in 
one  and  the  same  person  without  any  intermediate  estate ;  whereby  the  less  is  immediately 
annihilated,  or  is  said  to  be  merged,  that  is,  sunk  or  drowned  in  the  greater.  Thus,  if  there 
be  tenant  for  years,  and  the  reversion  in  fee-simple  descends  to  or  is  purchased  by  him,  the 
term  of  years  is  merged  in  the  inheritance,  and  shall  never  exist  any  more.  Shep.  Touch, 
341.  ed.  Hillyard.  2  Bl.  Com.  177.  The  object  of  merger  is  to  accelerate  the  possession, 
,  or  at  least  the  estate  in  which  the  merger  takes  place.  3  Prest.  Conv.  6.  It  is  an  act  of 
law ;  and  seems  entitled  to  the  denomination  of  the  extinguishment  by  act  of  law  of  one  state 
in  another  by  the  union  of  these  two  estates.  To  consolidate  two  estates,  and  to  confound* 
them  into  one  estate,  is  its  effect.  The  estate  thus  blended  will  give  the  precise  time  of 
enjoyment,  originally  limited  by  the  more  remote  of  the  two  estates,  and  no  more ;  for  the 
estate  in  which  the  merger  takes  place  is  not  enlarged  by  the  accession  of  the  preceding 
estate.  lb.  Et  vid.  Smith  v.  Lord  Camelford,  2  Ves.  jun.  714.  Webb  v.  Russell,  3  T.  R. 
394.  Brooke.  Exting.  pi.  50.  Saund.  387.  Salk.  326.  The  circumstances  which  most 
concuT  in  order  to  accomplish  the  operation  of  the  law  of  merger,  are  thus  enumerated  by 
Mr.  Preston,  in  his  very  valuable  and  masterly  treatise  on  this  subject. 

1st.  Two  or  more  estates  must  meet  in  the  same  person,  in  the  same  lands,  &c.  or  in  the 
same 'part  of  the  same  lands,  &c.  A  mere  right  or  title  will  not  suffice.  Pauling  and 
Hardy,  Skin.  3.  62.  Com.  Dig.  Surr.  3  Prest.  Conv.  50.  For  instances  in  which  the 
question  may  arise,  whether  the  party  has  one  estate,  or  several  estates,  see  Ross*?*  erne, 
5  Co.  13.  Ross  v.  Atwood,  Cro.  Eliz.  401.  Rosse  v.Jrdwick,  Goldb.  187.  Moor.  396. 
15  Vin.  366.  S.  C.  Bowles  v.  Poor,  Cro.  Jac.  282.  See  also  ante  182  b.  vol.  1.  p.  744.  n. 
(n);  vol.  2.  p.  144.  n.  (p).  Mandemlle's  ease,  ante,  26  b.  vol.  1.  p.  544.  3  Prest.  Conv. 
58 — 85.  That  the  determination  or  acquisition  of  a  third  or  intermediate  estate  may  be  the 
cause  of  merger,  as  between  estates  kept  distinct  by  means  of  the  intermediate  estate,  see 
Bates's  case,  1  Salk.  254.  Ld.  Raym.  326.  Duncomb  and  Duncomb,  2  Lev.  437.  3  Prest. 
Conv.  85 — 87.  143.  Infra,  n.  (o) ;  and  that  by  the  descent  of  a  portion  of  the  ultimate 
remainder  in  fee,  a  particular  estate  in  that  portion  may  be  merged ;  see  Crumps  d.  Wbolky 
v.  Norwood,  7  Taunt.  362. 

2d.  The  more  remote  estate  must  be  the  next  vested  estate  in  remainder  or  reversion, 
without  any  intervening  vested  estate ;  and  also  without  any  intervening  interest  by  way  of 
contingent  remainder,  created  in  the  same  instant  of  time,  or  by  the  same  act  which  gives 
origin  to  the  other  estates.  See  Bro.  Lease,  63.  Duncomb  v.  Duncomb,  3  Lev.  437. 
Bates's  ease,  1  Salk.  254.  4  Leon.  &  33  Eliz.  Brooke,  Exting.  54.  Whitchurch  and 
Whitchurch,  2  P.  Wms.  286.    Scott  and  Fenhoulet,  I  Bro.  C.  C.  69.    But  although  a  eon- 


Digitized  by  LjOOQIC 


CH.  XLIL  OF  A  SURRENDER.  449 

tingent  remainder  depending  on  the  former  of  two  estates  vested  in  the  same  person,  will 
suspend  the  absolute  union  of  these  estates,  if  created  by  the  same  conveyance ;  yet  this 
protection  from  merger  will  continue  only  till  the  owner  of  these  estates  has  done  some  act, 
by  which  he  confounds  the  first  of  his  estates  in  the  more  remote  estate,  and  by  that  means 
destroys  the  contingent  remainder.  Per  Hale,  Purefoy  v.  Eager*,  2  Saund.  380.  And  even 
while  the  intervening  remainder  is  in  contingency,  the  several  estates  belonging  to  the 
same  person  will  unite  for  all  the  purposes  of  tenure,  and  there  will  be  a  temporary  merger, 
subject  to  the  right  of  those  entitled  under  the  contingent  remainder,  to  have  the  benefit  of 
that  remainder,  when  it  can  vest.  In  this  instance,  the  estate  opens  and  closes  as  the 
circumstances  of  the  contingent  remainder  require.  Lewis  Bowles's  case,  1 1  Co.  79.  3  Prest. 
Conv.  112,  113.  And,  notwithstanding  an  intervening  estate  for  years,  the  freehold  may 
unite  with  the  inheritance,  when  the  freehold  and  the  inheritance  meet  in  the  same  person, 
so  as  to  confer  a  title  by  curtesy,  dower,  possessio  fratris,  &c.  without  prejudice  to  the 
term :  which  affords  an  instance  of  a  qualified  merger,  or,  more  accurately  speaking,  of 
union  and  consolidation,  without  producing  all  the  effects  of  merger.  Botese'a  case,  1  Salk. , 
254.  3  Prest.  Conv.  114,  115.  And  an  intervening  estate  for  years  "will  prevent  the 
merger  of  another  estate  for  years,  in  the  freehold  or  inheritance,  limited  to  take  place  after 
the  several  estates  for  years.  lb.  127.  Bicknal  v.  Tucker,  15  Vm.  362.  pi.  2.  Brownl. 
181.  An  interesse  termini,  however,  is  not  such  an  intervening  interest  as  will  prevent  the 
application  of  the  law  on  merger.  On  the  contrary,  notwithstanding  an  interesse  termini, 
two  estates  which  in  all  other  respects  are  immediate  to  each  other  will  unite,  and  the 
right  of  possession  under  the  in&resse  termini  may,  unless  circumstances  impede,  be  acce- 
lerated. 3  Prest.  Conv.  120,  121.  Northam's  case,  Hetl.  55.  That  the  merger  of  one 
of  three  or  more  estates  may  be  interrupted  by  reason  of  a  mesne  estate,  which  cannot 
merge,  because  it  is  larger  than  the  more  remote  estate;  see  3  Prest.  Conv.  141,  142. 

3dly.  The  estate  in  reversion  or  remainder  must  be  as  large  as,  or  larger  than  the  pre- 
ceding estate.  Ante,  54  b.  vol.  1.  p.  635.  Bro.  Abr.  Exting.  11  H.  4.  34.  3  Leon.  157, 
158.  lenk.  Cent.  248.  pi.  37.  Mordant  v.  Watt,  Brownl.  19.  Thus  an  estate  at  will  will 
be  merged  by  the  acquisition  of  an  estate  for  years.  3  Prest.  Conv.  176.  So  estates  by 
extent  on  statutes,  &c.  may  merge  in  each  other  (Dighton  v.  Grenvilte,  2  Vent  231. 
Collis's  Par.  Cas.  64.  Vin.  Abr.  Merger.),  and  in  estates  for  years,  &c.  3  Prest.  Conv. 
177.  So,  we  have  seen,  estates  for  years  may  merge  in  each  other,  ante,  p.  510.  n.  (q  3); 
or  in  estates  of  freehold  or  inheritance.  Ante,  vol.  1.  p.  635.  n.  (i).  So  estates  after  pos- 
sibility of  issue  extinct  are,  for  all  the  purposes  of  merger,  estates  for  life,  and  may  merge 
in  estates  of  that  or  a  superior  degree.  Ante,  vol.  1.  p.  555.  n.  (g).  So  estates  for  life 
may  merge  in  each  other,  or  in  larger  estates.  Ante,  vol.  1.  p.  624.  n.  (o).  And  though 
an  estate  tail,  while  in  the  tenancy  of  the  tenant  in  tail,  and  descendible  to  the  issue  inhe- 
ritable under  the  intail,  is  privileged  from  merger,  yet  when  the  right  of  the  issue  under 
the  intail  ceases,  or  is  defeated,  or  suspended,  this  estate  may  merge  in  the  fee-simple. 
Ante,  vol.  1.  p.  549.  n.  (p).  So  determinable  fees,  qualified  fees,  and  conditional  fees,  will 
merge  in  the  fee-simple,  or  in  any  fee  of  the  same  or  larger  extent,  that  is,  in  any  fee  not 
being  in  fee-tail.  3  Prest.  Conv.  258.  And  it  seems  probable  that,  when  the  base  or 
determinable  fee  depends  in  point  of  title  on  an  estate  tail,  it  will  merge  in  the  immediate 
reversion  or  remainder,  whether  the  same  is  held  for  an  estate  in  fee,,  or  in  fee-tail.  lb.  259. 
And  although  a  person  cannot  have  a  power  and  a  fee  in  the  same  lands,  when  he  is  seised 
of  that  fee  under  a  gift  or  conveyance  to  him  by  the  rules  of  the  common  law,  but  the 
power  will  merge  in  the  estate,  Goodill  v.  Brigham,  1  Bos.  &  P.  192 ;  yet  it  is  clearly 
settled,  that,  in  a  conveyance  to  uses,  the  same  person  may  have  a  power  of  appointment 
and  also  a  fee.  Sir  Edward  Clerks  ease,  6  Co.  17.  MaundreU  v.  MaundreU,  10  Ves.  244. 
As  if  a  conveyance  is  made  by  A.  to  B.  in  fee,  to  such  uses  as  A.  shall  appoint,  and  in 
default  of  appointment  to  the  use  of  A.  in  fee,  A.  is  seised  by  means  of  the  statute  of  Uses, 
and  the  power  and  the  fee  are  consistent.  So  if  A.  convey  to  B.  in  fee,  to  such  uses  as  A. 
shall  appoint,  and  in  default  of  appointment  to  the  use  of  A.  for  life,  remainder  to  B.  in  fee. 
The  power,  being  in  a  conveyance  to  uses,  is  good.  But  it  is  otherwise  in  the  case  of  a 
conveyance  to  A.  in  fee,  to  such  uses  as  A.  shall  appoint,  and  in  default  of  appointment  to 
the  use  of  A.  in  fee ;  for  the  statute  of  Uses  is  applicable  only  when  there  is  an  use  divided 
from  the  legal  ownership ;  and  therefore  the  statute  does  not  execute  uses  of  this  descrip- 
tion, when  the  use  or  beneficial  ownership  is  in  effect  embraced  in,  and  conferred  by  the 
legal  estate.    3  Prest.  Conv.  270—273. 

4thly.  The  several  estates  mnst  be  held  in  the  same  legal  right;  or  when  the  estates  are 
held  in  different  legal  rights,  one  of  them  must  not  be  an  accession  to  the  other,  merely  by 
act  of  law.  See  ante,  n.  (b)  and  (l),  p.  556.  and  (l)  infra.  The  exemption  from  merger 
in  favour  of  estates  held  in  autre  droit,  appears  to  apply %  1st,  As  between  husband  fend  wife, 
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3d.  As  between  executors  and  administrators,  having  an  estate  in  their  own  right,  and  another 
in  right  of  their  testator  or  intestate.  3d.  As  between  persons  who  form  a  part  of  a  corpora- 
tion aggregate  of  many,  and  who  have  estates  in  their  individual  capacity,  at  the  same 
time  that  the  corporation,  of  which  they  are  a  constituent  part,  has  an  estate  in  its  corpo- 
rate capacity.  4th.  Between  persons  entitled  under  an  intail,  and  who  hare  the  fee 
expectant  upon  that  estate.  And  5th.  Between  persons  who  have  an  instantaneous  or  tem- 
porary seisin  to  serve  uses,  to  be  raised  out  of  the  estate  conveyed  to  them,  and  also  an 
estate  in  their  own  right.  This  exemption  from  merger,  however,  does  not  hold,  as  betweea 
trustees  and  eestuis  que  trust,  Let's  cote,  2  Leon.  110.  3  Leon.  6.  Vtlliers  v.  PiUiers,  2  Atk. 
72;  but  the  doctrine  of  merger  equally  applies,  whether  the  estate  charged  with  the  trust 
merges  in  the  estate  which  the  trustee  had  in  his  own  right;  or  the  estate  of  the  trustee 
held  in  his  own  right,  becomes  merged  in  an  estate  conveyed  to  him*  or  devolving  on  him 
by  descent.  But  in  either  case  equity  will  afford  relief.  Though  a  trust  will  not  prevent 
the  merger  of  one  of  two  legal  estates,  yet  when  the  same  person  has  the  trust  or  beneficial 
ownership,  and  also  the  legal  estate,  though  they  are  derived  under  distinct  titles,  the  trust 
will  merge  in  the  legal  ownership.  Cooke  v.  Cooke,  2  Atk.  67.  Wilbughhy  v.  WiUoughby, 
1  T.  R.  766.  Goodright  v.  Sales,  2  Wils.  331.  ViUiers  v.  Vtlliers,  supra,  Capel  v.  Girdkr, 
9  Ves.  509.  For  it  is  a  general  rule  in  equity,  that  a  person  cannot  be  a  trustee  for  him- 
self, and  that  as  between  real  and  personal  representatives,  or  between  different  classes  of 
heirs,  or  heirs  in  different  lines,  there  is  not  any  equity,  but  the  legal  right  must  prevail. 
3  Ves.  jun.  126.  Ibid.  339.  Therefore,  except  in  the  case  of  infants,  &c.  an  equitable 
charge  will  merge  in  the  legal  ownership  when  they  af%  united ;  an  equitable  term  will, 
as  between  the  heirs  and  executors,  merge  in  the  legal  estate  of  inheritance ;  and  an  equi- 
table fee,  by  descent  ex  parte  patema,  will  merge  in  the  legal  fee  taken  by  descent  ex  parte 
materna :  so  as,  in  the  two  former  cases,  to  exclude  the  person  entitled  to  the  charge;  and, 
in  the  latter  case,  to  exclude  the  paternal  heirs  in  favour  of  the  maternal  heirs,  /toe,  d.  Bakk 
v.  Putt,  cited  Douffl.  772.  Goodright  v.  Wells,  Dougl.  771.  3  Ves.  jan.  339.  3  Prest 
Oonv.  328.  But  when  a  person  has  a  fee  subject  to  an  executory  devise  to  his  mother, 
and  the  interest  under  the  executory  devise  descends  to  him,  and  the  event  happens  oa 
which  the  executory  devise  is  to  operate,  the  descent  from  the  mother  will  govern  the  title; 
and  consequently  the  interest  by  executory  devise  is  not  extinguished  in  the  fee*  Goodright 
v.  Searle,  2  Wils.  29.  Also  an  exemption  from  merger  is  not  allowed,  as  between  joint- 
tenants,  when  the  reversion  comes  to  one  of  them  by  descent.  Wiseofs  case,  2  Co.  60: 
nor  when  the  reversion  is  limited  by  any  other  deed,  &c.  than  that  which  creates  the  joint- 
tenancy.  Ante,  184  a.  vol.  1.  p.  746.  And  it  is  doubtful  whether  it  applies  as  between 
parsons  who  have  a  term  in  their  own  right,  and  also  the  parsonage  in  right  of  their  church 
and  in  their  capacity  of  parsons :  or  between  prebendaries  who  have  an  estate  in  the  reve- 
nues and  lands  of  the  prebend  under  a  grant  from  the  prebendary,  and  also  the  advowsoa 
of  the  prebend  as  their  inheritance,  or  the  incumbency  of  the  prebend  in  the  character  of 
prebendary.    Vin.  Abr.  tit.  Merger.    3  Prest.  Conv.  298—300. 

5th ly.  The  estate  must  not  be  privileged,  either  under  the  statute  of  Uses,  or  the  statute 
of  Intails.  It  has  been  already  shown,  that  the  exemption  of  estates  tail  from  merger  u 
for  the  benefit  of  the  issue ;  and  it  may  be  considered  as  a  general  rule,  that  when  there  U 
not  any  longer  a  possibility  that  the  issue  in  tail  can  claim  a  right  to  inherit  the  estate  ia 
that  character,  and  per  formam  doni,  the  estate  tail  ceases  \o  retain  the  quality  of  being 
privileged  from  merger.  Ante,  vol.  1.  p.  549.  n.  (p).  With  respect  to  the  privilege  from 
merger  under  the  statute  of  Uses,  Mr.  Preston  observes,  that  all  the  cases  which  hare 
arisen  on  this  statute,  as  well  as  the  words  of  the  statute  itself,  prove  that  there  is  an 
exemption  from  merger  under  this  statute,  in  those  instances  only  in  which  the  owner  of 
the  term,  or  particular  estate,  is  the  instrument  mediately  or  immediately  for  raising  the 
uses,  so  that  the  uses  are  to  arise  out  of  the  estate  conveyed  to  him.  For  even  at  this  day 
an  estate  arising  to  a  feoffee  to  uses  under  a  declaration  of  uses,  wilt  merge  an  estate  pre- 
viously vested  in  such  feoffee  to  uses.  Also  when  a  man  has  a  term,  or  other  particular 
estate,  in  his  own  right,  and  the  reversion  or  remainder  is  conveyed  to  him  upon  trusts 
which  do  not  execute  into  estate  by  force  of  the  statute  of  Uses,  the  legal  right  under  the 
term  or  other  particular  estate  will  be  extinguished.  So  when  a  termor  joins  with  those 
who  have  the  reversion  in  making  a  conveyance  to  a  third  person,  either  to  uses  or  upon 
trust,  and  although  there  be  an  express  declaration  that  the  conveyance  shall  not  affect  the 
right  of  the  termor,  yet  his  estate  will  be  annihilated.  And  the  only  mode  of  keeping 
his  estate  on  foot,  is  to  insert  an  express  declaration  of  use,  by  way  of  confirmation  in  his 
favour.  And  then  there  is  rather  a  new  term  under  a  new  title,  than  the  old  term  under 
the  ancient  title.  3  Prest  Conv.  369,  370.  Ferrers  v.  Fcfmor,  Cro.  Jac.  643.  Fbuntax 
v.  Cookfi  Mod.  107. 
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€thly.  The  doctrine  will  not  have  effect,  to  alter  the  quality  of  one  of  two  estates,  in  the 
same  person,  or  to  destroy  a  contingent  remainder,  when  the  several  estates  are  limited  hy 
the  same  deed  or  instrument,  or  take  their  effect  in  the  same  instant  of  time,  and,  in  some 
degree,  by  the  same  act,  and  some  other  person  is  concerned  in  the  consequence  of  the 
merger.  With  respect  to  this  branch,  see  ante,  182  b.  vol.  1.  p.  744  an4  184  a.  vol.  1. 
p.  746.  and  the  notes  there.    Ante,  p.  144.  n.  (p).    Supra,  p.  557.    Rogers  v.  Doivnes, 

2  Mod.  293.    Purefoy  v.  liogers,  2  Saand.  386.    3  Prest.  Conv.  376—403. 

7thly.  The  doctrine  does  not  apply  to  an  estate  for  several  lives,  arising  under  the  same 
limitation,  as  giving  one  undivided  and  entire  time  of  continuance.  In.  moss's  case,  5  Co. 
14.  it  was  determined  that  a  lease  for  several  lives  was  one  entire  estate,  and  not  several 
and  distinct  estates ;  and  consequently  that  there  could  not  be  any  merger,  since  there  were 
not  two  estates,  so  that  one  might  merge  in  another.  Et  vid.  Utty  Dak's  east,  Cro.  Eliz* 
182.  But  when  a  lease  is  made  for  several  lives,  as  distinct  periods  of  time,  giving  one 
estate  in  possession,  and  others  in  remainder,  then  cceteris  paribus,  the  doctrine  of  merger 
will  apply;  because -there  are  several  estates:  that  doctrine  however  cannot  operate,  unless 
the  estate  in  remainder  is  larger  than,  or  as  large  as,  the  estate  in  possession.  3  Prest. 
Conv.  406.    Supra,  p.  558. 

And  8thly.  The  union  of  two  estates  in  the  same  person,  by  means  of  the  joint  act  of  the 
respective  owners  of  these  estates,  with  an  intention  that  the  estate  of  their  assignee  should 
continue  for  the  collective  time  of  their  several  estates,  will  not  be  a  cause  of  merger. 

3  Prest.  Conv.  50,  M.  On  this  head  Mr.  Preston  observes,  that  all  the  cases  in  which 
the  doctrine  of  merger  has  prevailed,  are  authorities  only  that  one  estate  will  be  anni- 
hilated, when  there  are  two  distinct  estates,  and  the  time  of  one  becomes,  either  in  point 
of  fact,  or  in  intendment  of  law,  inconsistent  with  the  other ;  or  there  is  an  evident  inten- 
tion to  change  the  tenancy  under  one  estate,  to  a  tenancy  under  another  estate.  But  when 
one  person  accepts  a  conveyance  from  two  persons  who  have  distinct  estates,  becoming  the 
purchaser  of  the  estate  of  each  of  them,  and  their  estates  give  particular  interests  only,  and 
not  the  complete  ownership  and  absolute  dominion  over  the  property,  either  generally,  or 
subject  to  certain  particular  estates,  it  is  a  natural  and  reasonable  inference  that  he  intended 
to  have  the  right  of  enjoyment  for  the  several  periods  of  time  comprised  in  these  estates. 
To  many  purposes  there  is  a  union  and  consolidation  of  the  two  estates.  They  become 
one  entire  interest,  so  as  to  perfect  a  right  of  dower,  tenancy  by  curtesy,  &c.  and  give  the 
remedies  proper  to  the  estate  considered  as  an  estate  of  inheritance  in  possession :  still, 
however,  there  is  not  any  merger.  For  to  merger  it  is  essential  that  the  time  of  one  estate 
should,  in  point  of  title,  be  absorbed  and  lost  in  the  time  of  the  other  estate ;  while,  in  the 
case  under  consideration,  the  right  of  enjoyment  will  continue  for  the  several  times  of  the 
several  estates.  Another  circumstance  peculiar  to  these  cases,  and  distinguishing  them 
from  those  to  which  the  doctrine  of  merger  is  applicable,  is,  that  the  right  of  enjoyment 
continues  under  each  estate  for  the  time  of  that  estate ;  so  that  under  these  circumstances 
the  charges  on  tha  reversionary  or  more  remote  estate,  which  were  created  by  the  former 
owner  of  that  estate,  will  not  be  accelerated  by  the  union  and  consolidation  of  the  two 
estates.  lb.  409,  410.  Et  vid.  Bredoris  case,  1  Co.  77.  TrepvrPs  ease,  6  Co.  14.  The 
Earl  of  Clanrickarde's  ease,  Hob.  273.  Beckwith's  ease,  2  Co.  56.  But  when  one  and  the 
same  person  has  several  estates,  which  are  kept  distinct  in  him  by  reason  that  one  of  the 
estates  is  privileged  from  merger  under  the  statute  of  Intails,  or  for  the  sake  of  some  other 
person  concerned  in  benefit  under  a  joint-tenancy  or  a  contingent  remainder,  there  will  be 
a  merger  when  this  person  cdnveys  these  several  estates  even  by  one  conveyance  and  one 
entire  grant.  For  as  these  estates  were  kept  distinct  and  exempted  from  merger  for  a  par- 
ticular cause,  a  merger  will  take  place  on  the  union  of  these  estates  in  another  person,  or 
even  in  the  same  person  as  taking  under  a  conveyance  to  uses;  since1  the  cause  for  the 
exemption  from  merger  no  longer  exists,  et  eessante  causa  cessat  effeetus,  3  Prest.  Conv. 
441.     Symonds  v.  Cudmore,  4  Mod.  1.    Eustace's  case,  Jones,  55.    2  Salk.  204. 

As  to  the  effect  of  merger,  it  is  observable,  1st,  That  the  doctrine  of  merger  may  be  in- 
jurious to  the  person  in  whose  estate  in  reversion  or  remainder  a  prior  estate  becomes 
merged.  We  have  seen,  that  when  he  is  a  trustee,  he  will  be  protected  by  the  court  of 
equity  from  the  consequences  of  the  merger ;  but  unless  he  can  derive  a  protection  from  this 
or  some  other  source,  ne  may,  by  reason  of  the  merger,  be  subjected  to  a  lease  operating  by 
irUeresse  termini,  to  a  charge,  or  to  a  judgment,  as  a  present  and  immediate  incumbrance,  af- 
fecting the  possession :  while,  without  the  merger,  such  lease,  judgment,  &c.  would  not 
have  attached  on  the  possession,  until  the  prior  estate  had  determined  by  effluxion  of  time. 
2dly .  Notwithstanding  the  merger  of  the  particular  estate,  persons  who  have  interests  affect- 
ing the  estate  which  is  merged,  will  be  left  in  the  same  condition  in  point  of  benefit,  as  if 
no  merger  had  taken  place.    Therefore,  if  tenant  for  life  has  made  a  lease,  or  granted  a 
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rent-charge,  or  confessed  a  judgment,  such  lease,  rent,  or  judgment,  will  remain  in  force, 
and  affect  the  land  during  the  period  of  the  estate  which  is  merged,  in  like  manner,  as  if 
that  estate  had  continuance.  For  the  purpose  of  these  estates,  the  particular  estate,  though 
merged,  has  continuance  in  point  of  title,  although  it  is  merged  in  point  of  law.  Infra, 
338  b.  3  Prest.  Cony.  446 — 448.  Under  the  same  principle,  the  right  of  exercising  powers 
of  leasing  and  of  cutting  timber,  cannot  be  accelerated  to  the  prejudice  of  persons  who  have 
opposing  interests.  Ibid.  452.  3dly.  The  effect  of  the  merger  on  the  estate  in  which  the 
merger  takes  place,  is  to  subject  the  reversion  or  remainder,  thus  accelerated,  to  all  those 
burdens  and  consequences,  which  would  hare  attached  on  that  estate  in  case  the  prior 
estate  had  not  existed,  and  in  the  same  order  or  series  of  time,  as  if  that  estate  were  de- 
termined. Symonds  v.  Cudmore,  4  Mod.  1  Perk.  sect.  62,  63.  Shelboume  v.  Biddulpk, 
4  Bro.  P.  C.  594.  Infra,  338  b.  Post,  132  b.  Thus  the  possession  will  be  chargeable 
during  the  period  appointed  for  the  continuation  of  the  particular  estate,  with  all  the  incum- 
brances which  affected  that  estate;  and  also  (by  way  of  acceleration)  with  the  incum- 
brances which  attached  on  the  reversion  or  remainder  as  thus  accelerated.  Errington  v. 
Errington,  2  Bnlstr.  42. 

It  only  remains  to  observe,  that  an  executory  interest  by  devise  or  by  bequest,  or  an  ex- 
ecutory interest  under  a  springing  or  shifting  use,  will  not  cease  by  the  union  of  the  execu- 
tory interest  in  the  person  who  has  the  estate,  which  is  subject  to  that  interest.  Goodrighi 
v.  Searie,  2  Wils.  29.  Goodtitle  v.  White,  15  East,  174.  3  Prest.  Conv.  493.  But  although 
these  interests  are  distinct,  while  they  are  in  the  original  owner,  yefafter  he  has  aliened 
the  fee,  the  two  interests  will  be  united ;  for  the  conveyance  will  operate  first,  as  a  transfer 
of  the  estate,  and  secondly,  as  a  release,  by  way  of  entinguishment  of  the  interest  under  the 
executory  devise,  &c.  Ibid.  407.  With  respect  to  persons  who  are  releasees  to  uses,  we 
have  seen,  that  no  estate  will  be  merged,  by  reason  that  the  owner  thereof  accepts  another 
estate  merely  as  a  releasee  or  grantee  to  uses.  Supra,  p.  559.  On  the  other  hand,  an  estate 
which  such  feoffee,  releasee,  or  grantee  may  take  under  an  use  declared  of  his  estate,  may 
be  the  cause  of  merger ;  in  the  same  manner,  as  if  the  person  taking  an  estate  under  the  use 
had  not  been  the  feoffee,  releasee,  or  grantee  to  uses.  It  is  also  to  be  remembered,  that  this 
protection  is  extended  to  a  person  who  is  an  instrument  towards  the  raising  of  uses,  although 
ne  be  not  the  feoffee,  releasee,  or  grantee,  on  whose  immediate  seisin  the  uses  arise.  Thus, 
in  the  instance  of  a  conveyance  to  a  man,  and  his  heirs,  to  the  intent  that  he  may  be  tenant 
of  the  freehold,  to  the  end  that  a  common  recovery  may  be  suffered  to  uses,  although  the 
uses  arise  from  the  seisin  of  the  demandant,  and  not  from  the  seisin  of  the  tenant,  yet  the 
estate  which  was  in  the  tenant  prior  to  the  acceptance  of  the  conveyance,  will  be  protected. 
Ferrers  and  Curson  v.  Fermor,  Cro.  Jac.  643.  3  Prest.  Conv.  512,  513.  Merger  is  not 
ftvoured  in  equity,  except  to  promote  the  intention,  PhilHps  v.  Fhillips^l  P.  Wins.  41; 
and  therefore  though  there  may,  as  to  equitable  estates,  be  an  union  in  equity,  as  well  as  at 
law,  yet  equity  would  not  permit  an  acceleration  of  charges,  incumbrances,  &c.  as  a  con- 
sequence of  the  union,  against  the  justice  of  the  case,  or  contrary  to  the  intention.  Bat 
even  in  equity,  if  a  man  grant  a  lease  of  the  possession,  while  he  has  merely  a  reversion 
or  remainder  expectant  on  a  prior  estate,  yet  on  his  purchase  of  the  particular  estate,  equity 
proceeding  upon  those  rules  which  govern  that  court  in  enforcing  specific  performance  of 
contracts,  would  decree  a  lease  to  operate  on  the  ownership  thus  acquired,  subsequent  to 
the  lease ;  so  as  to  charge  the  possession  with  the  lease.  3  Prest.  Conv.  558.  As  to  money 
paid,  the  union  of  the  title  to  the  money  in  the  person  who  is  owner  of  it,  whether  it  be  real 
or  personal  property,  will  extinguish  the  demand.  The  fund  must  be  taken  as  it  is  found. 
Pulteney  v.  Darlington,  1  Bro.  C.  C.  223.  2  Ves.  jun.  175.  With  respect  to  creditors,  it 
is  observable,  that  after  the  merger  of  a  term  belonging  an  executor  or  administrator  in  that 
character,  in  the  reversion  or  remainder  which  the  executor  or  administrator,  or  the  husband 
of  an  executrix  or  administratix,  has  in  his  own  right,  the  term,  it  should  seem,  no  longer 
remains  assets,  against  which  an  execution  can  be  sued  as  part  of  the  goods  of  the  testator. 
In  consequence  of  annihilating  the  term  by  his  own  act,  the  value  of  the  term  is  assets  in 
the  hands  of  the  husband,  or  executor,  &c.  making  the  husband  in  his  life-time,  and  his 
wife  after  his  decease,  liable  to  that  extent,  as  for  value  received ;  or  for  a  devastavit.  But 
at  law,  the  term  does  not,  it  is  apprehended,  continue  specifically  liable  to  the  demands  of 
the  creditors,  merely  as  creditors.  ChaUon  and  others  v.  Low  and  others,  2  P.  Wms.  328. 
But  it  is  probable,  that  a  court  of  equity  would  not  suffer  creditors  to  be  defrauded  by  the 
merger  or  the  term ;  but  would  follow  the  inheritance  while  it  remained  with  the  executor, 
&c.  or  with  the  wife,  or  the  husband ;  so  as  to  give  the  creditors  out  of  the  inheritance  a 
compensation  to  the  value  of  the  term,  as  assets  belonging  to  them  in  equity,  though  with- 
drawn from  them  by  the  rules  of  law.  3  Prest.  Conv.  559 — 565.  With  respect  to  persons 
who  have  legal  and  .equitable  estates  united ,  as  a  legal  estate  cannot  merge  in  an  eguitaalf 
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*But  if  it  had  been  a  corporation  aggregate  of  many,  the  making    (563)* 
of  the   lessee   master  had  not  extinguished    the   term,   no  more  |H!eeSof 
than  if  the  lessee  had  been  made  one  of  the  brethren  of  the  hos-  £^£2JS,ra 

pital  (jA  aggregate,  of 
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one,  it  frequently  becomes  material,  with  reference  to  the  application  of  the  doctrine  now 
under  consideration,  to  consider  whether  the  term  be  not  legal,  and  the  inheritance  equitable, 
or  e  converso.  We  have  seen  that  an  equitable  fee  may  be  extinguished  by  the  legal  fee,  and 
that  the  purchase  of  the  legal  fee  will  govern  the  order  of  succession.  In  general  too,  all 
equitable  interests  will  be  absorbed  in,  and  extinguished  by  the  legal  interests,  as  far  as 
they  are  united,  since  the  legal  estate  will  govern  the  title,  as  far  as  the  same  person  has 
the  legal  estate,  and  the  benefit  of  that  estate,  as  the  equitable  owner.  Wade  v.  Paget,  1 
Bro.  C.  C.  363.  But  the  legal  estate  will  not  extinguish  more  of  the  equitable  interest, 
than  is  corresponding  to,  and  co-extensive  with,  the  legal  estate.  3  Prest.  Conv.  567.  And 
where  a  charge  upon  land  comes  to  "the  same  person,  that  is  entitled  to  the  land  {Clerk  v. 
Rutland,  Lane,  111.  Chester  v.  Wtlles,  Ambl.  246),  if  he  has  not  the  same  interest  in  both, 
there  shall  be  no  extinguishment  upon  his  account  Price  v.  Seys,  Barn.  C.  C.  120:  in 
which  respect  there  is  a  distinction  between  legal  and  equitable  estates,  on  the  one  hand, 
and  freehold  and  copyhold  interests  on  the  other  hand ;  because  the  fee  of  a  copyhold  may 
be  extinguished  in  a  particular  estate  of  the  freehold  tenure.  St,  Paul  v.  Lord  Dudley  and 
Ward,  15  Ves.  167.  So  if  a  person  has  a  charge  on  the  inheritance,  and  purchases  an  estate, 
being  a  portion  of  that  inheritance,  the  charge  will  not  be  extinguished  or  suspended,  ex- 
cept so  far  as  it  affect  the  ownership,  which  the  party  acquires  in  such  portion  of  the  in- 
heritance. 3  Prest.  Conv.  567.  The  general  rule  also  is,  that  if  a  person  has  a  portion 
charged  on  the  inheritance,  and  then  acquires  the  inheritance  in  fee  by  purchase,  the  charge 
cannot  be  enforced  by  the  personal  representatives  to  the  prejudice  of  the  heirs  or  real  re- 
presentatives. Chester  v.  Willes,  Ambl.  246.  Supra,  p.  559.  But  if  there  be  evidence  of 
the  intention  of  the  owner  of  the  fee,  that  the  charge  should  not  merge ;  or  where  no  inten- 
tion is  expressed,  or  the  party  is  incapable  of  expressing  any,  if  it  appear  to  the  court  to  be 
most  advantageous  for  him,  that  it  should  continue  personal  property ;  in  such  case  the 
charge  will  not  sink.  Thomas  v.  Kemish,  2  Vern.  34S.  Et  vid.  Forbes  v.  Mnffatt,  18  Ves. 
384 ;  in  which  case  a  mortgage  was  held  to  be  not  merged  by  union  with  the  fee ;  the  actual 
intention,  not  established  by  the  acts  of  the  party,  being  presumed  from  the  greater  ad- 
vantage against  merger  in  favour  of  the  personal  representative.  So  it  is  when  the  in- 
heritance descends  on  an  infant  entitled  to  a  portion,  or  when  an  estate-tail  or  for  life  only  is 
acquired.  (Chcmdos  v.  Talbot,  2  P.  Wms.  610.  Ambl.  246.),  or  creditors  would  be  pre- 
judiced. Donisthorpe  v.  Porter,  Ambl.  600.  1  Sand.  242.  There  are  also  some  other  ex- 
ceptions to  the  general  rule  that  the  succession  shall  be  governed  by  the  legal  and  not  by 
the  equitable  estate ;  for  if  a  person  has  a  term  of  years  at  law,  and  purchases  the  equitable 
inheritance,  the  term  will  become  attendant  on  the  inheritance,  for  the  benefit  of  the  heirs, 
in  exclusion  of  the  executors,  or,  more  correctly  speaking,  the  executors,  as  to  the  legal 
estate,  will  become  trustees  for  the  heirs.N  Charlton  v.  Low,  3  P.  Wms.  328.  Also,  when 
a  copyholder  of  the  legal  estate  purchases  the  equitable  fee  of  the  freehold  tenure,  the  heirs 
of  the  freehold  tenure,  though  merely  equitable,  will  be  entitled  to  the  benefit  of  the  legal 
estate  of  the  copyhold  tenure.  3  Prest.  Conv.  569.  The  general  rule,  however,  is,  that  if 
a  man  has  the  same  interest,  and  absolute  dominion  and  property  in  the  whole  inheritance, 
as  he  has  in  the  term  or  power  for  raising  money  out  of  the  inheritance,  there  it  must  merge, 
for  a  man  cannot  have  a  power  to  raise  money  merely  for  my  benefit  out  of  that  which  is 
mine.  But  if  there  be  any  difference  in  the  two  interests,  or  any  other  person  intermediate, 
then  there  can  be  no  merger ;  for  if  there  be  any  merger  in  the  first  case,  it  will  change  the 
intent  of  the  conveyance ;  and  in  the  other  case,  there  being  an  intermediate  estate,  there  is 
no  merger  at  law,  no  more  is  there  in  a  court  of  equity  in  the  case  of  a  trust.  2  Fonbl.  Tr. 
Eq.  167.  Et  vid.  Wilhughby  v.  WiUougKby,  1  T.  R.  766.  But  though  a  term  will  not 
become  attendant  on  the  inheritance,  by  the  construction  of  a  court  of  equity,  except  under 
the  circumstances  stated  in  the  general  rule,  yet  it  may,  under  other  circumstances,  become 
attendant,  by  the  express  declaration  of  the  owner  of  the  term,  and  of  the  inheritance.  Scott 
v.  Fenhoulet,  1  Bro.  C.  C.  69.    3  Prest.  Conv.  570. 

The  whole  doctrine  of  merger  is  unfolded  with  great  perspicuity  and  learning,  by  Mr. 
Preston,  in  the  3d  vol.  of  his  Treatise  on  Conveyancing,  from  which  the  preceding  observa- 
tions have  been  chiefly  extracted :  to  that  work  we  beg  to  refer  the  student  for  a  full  de- 
velopment of  this  interesting  subject. — [Ed,]  % 

(l)  With  respect  to  persons  who  are  seised  as  individuals  of  one  estate,  and  of  another 
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338  b.         But  herein  are  two  diversities  worthy  of  observation.     The  first 
J^1-  is,  that  having  regard  to  the  parties  to  the  surrender,  the  estate  is 

onaiumn-  absolutely  drowned,  as  in  Littleton's  case  (sect  636),  between  the 

toiq,a0b£  lessee  and  the  second  baron  (m).     But  having  "regard  to  strangers, 

{SnSijsab-  who  were  not  parties  or  privities  thereunto,  lest  by  a  voluntary  sur- 

lSSfnJdde*  render  they  may  receive  prejudice  touching  any  right  or  interest 

2iH.6.4  they  had  before  the  surrender,  the  estate  surrendered  hath  in  con- 

8  Rep  146.)  sideration  of  law  a  cbntinuance  (1)  (n).     As  if  a  reversion  be  grant- 

4  to  e(*  w*^  warranty,  and  tenant  for  life  surrender,  the  grantee  shall 

strangers;  not  have  execution  in  value  against  the  grantor,  who  is  a  stranger 

tu.'&.i?'  during  the  life  of  tenant  for  life;  for  this  surrender  shall  work  no 

9.E.4.18.  prejudice  to  the  grantor  who  is  a  stranger. 

40 e.  a  13.  So  if  tenant  for  life  surrender  to  him  in  reversion,  being  within 

lR&if*  age,  he  shall  not  have  his  age;  for  that  should  be  a  prejudice  to  a 

24  e.  3. 77.  stranger,  who  is  to  be  demandant  in  a  real  action. 


as  part  of  an  aggregate  corporation,  as  against  such  persons,  it  is  clear  that  there  cannot  be 
any  merger,  either  of  the  estate  held  in  right  of  their  corporation,  or  of  the  estate  held  ia 
their  own  right.  For  in  point  of  law  they  are  not  entitled  to  the  two-estates :  in  the  estate 
held  in  right  of  the  corporation,  they  have  no  interest  or  estate  individually.  3  Prest.  Coor. 
311,312. 

With  regard  to  the  case  of  the  lessee  under  a  hospital  becoming  master  of  thelioepital, 
or  the  similar  case  of  a  person  who  is  lessee  under  the  parson  of  a  living,  with  the  con- 
currence of  patron  and  ordinary,  apd  who  afterwards,  during  the  term,  becomes  parson  of 
the  church,  Mr.  Preston  observes,  that  these  cases  only  prove,  that  in  those  particular 
instances  the  term  did  merge,  notwithstanding  the  term  and  the  freehold  were  held  in  dif- 
ferent rights ;  and  they  by  no  means  establish  a  general  rule,  that  a  term  in  a  man's  own 
right  is  inconsistent  with  a  freehold  in  autre  droit.  Though  these  positions  may  be  law, 
they  do  not  contravene  the  doctrine  stated  in  the  last  note  but  two,  since  the  party  dearly 
had  the  term  in  his  own  right,  and  afterwards  acquired  the  freehold  in  his  corporate  capa- 
city,   lb.  283.— [Ed.] 

(m)  With  respect  to  the  effect  of  a  surrender,  it  is  observable,  that  on  a  surrender,  the 
whole  estate  is  determined  without  other  ceremony ;  and  as  to  the  parties  themselves,  it 
will  be  absolutely  determined.  And  therefore,  in  the  case  put  by  Littleton,  if  a  husband, 
seised  in  right  of  his  wife,  leases  for  the  life  of  B.,  which  is  a  discontinuance,  and  after- 
wards B.  surrenders  his  estate  to  the  husband,  the  discontinuance  is  determined.  Infra, 
338  b.  p.  565.  And  if  A.  mortgages  his  reversion  in  fee  to  the  lessee  for  years,  whereby 
his  term  is  surrendered,  and  afterwards  pays  the  money  pursuant  to  the  condition,  yet  his 
term  will  be  extinguished,  and  not  revive.  3  Leo.  6.  So  by  a  surrender  the  estate  will 
be  absolutely  merged  for  the  benefit  of  a  stranger.  Infra,  338  b.  And  by  a  surrender  the 
estate  will  be  merged,  though  it  be  to  the  disadvantage  of  him  who  assents ;  as*  in  the  case 
to  be  presently  proposed,  of  attornment  by  the  lessee  for  life  to  a  release  by  the  reversioner, 
to  a  person  to  whom  he  had  previously  granted  the  reversion  for  life,  in  which  case  the 
lessee  becomes  punishable  for  waste,  where  he  was  dispunishable  upon  the  grant  of  the  re- 
version for  life.  Infra,  338  b.  But  the  estates  shall  have  continuance  notwithstanding  a 
surrender,  to  avoid  a  prejudice  to  a  stranger.  Infra,  338  b.  It  is  also  observable,  that  a 
charge  made  before  the  surrender  revives,  if  the  surrender  be  avoided  against  him  who  claims 
paramount  the  surrender;  as  if  lessee  for  life  grants  a  rent-charge,  and  afterwards  enfeoffs 
the  grantee,  and  the  lessor  enters  for  the  forfeiture,  the  rent  revives';  for  the  lessor  claims 
paramount  the  feoffment.  Infra,  338  b.  So  if  a  grantee  for  life  of  a  rent  accepts  a  lease  of 
the  land  from  him  in  the  reversion,  and  afterwards  the  lease  is  surrendered,  the  rcot  re- 
vives. Peto  v.  Pemberton,  Cro.  Car.  101.  6  Com.  Dig.  320,  321.  Surrender  (L.  1.  2.  3.) 
(M).  See  further  as  to  the  effect  of  a  surrender,  Shep.  Touch.  308,  309.  Vin.  Abr. 
Surrender. — [Ed.] 

(1)  On  the  surrender  of  terms  of  years  by  one  termor  for  years  to  another  termor  for 
years,  see  Hughes  v.  Jtobotkam,  1  Cro.  302. — [Butler.'] 

(n)  See  ante,  n.  (a)  p.  551 ;  and  ante,  n.  (k)  p.  561. — [Ed.] 
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If  tenant  for  life  grant  a  rent-charge,  and  after  surrender,  yet  the  5H.s.a 
rent  remaineth,  for  to  that  purpose  he  cometh  in  under  the  charge.  7H.6b. 
Causd  qu&  supra  (o).  f£$at 

Ante,  184  b.) 

If  a  bishop  be  seised  of  a  rent-charge  in  fee,  the  tenant  of  the  land 
infeoff  the  bishop  and  his  successors,  the  lord  enter  *for  the  mort-     (565)* 
main,  he  shall  hold  it  discharged  of  the  rent;  for  the  entry  for  the 
mortmain  affirmeth  the  alienation  in  mortmain,  and  the  lord  claimed* 
under  his  estate ;  but  if  tenant  for  life  grant  a  rent  in  fee,  and  after 
infeoff  the  grantee,  and  the  lessor  enter  for  the  forfeiture,  the  rent  is 
revived,  for  the  lessor  doth  claim  above  the  feoffment  (p).     But  if  I  ftB^p 
grant  the  reversion  of  my  tenant  for  life  to  •another  for  term  of  his  (Mo.*9t> 
life,  and  tenant  for  life  attorn,  now  is  the  waste  of  tenant  for  life 
dispunishable  (q).     Afterwards  I  release  to  the  grantee  for  life  and 
his  heirs,  or  grant  the  reversion  to  him  and  his  heirs;  now'albeitthe 
tenant  for  life  be  a  stranger  to  it,  yet  because  he  attorned  to  the  gran- 
tee for  life,  the  estate  for  life  which  the  grantee  had  shall  have  no 
continuance  in  the  eye  of  the  law  as  to  him  ;  but  he  shall  be  punished 
for  waste  done  afterwards. 

The  second  diversity  is,  that  for  the  benefit  of  an  estranger  the  uniesiitbe 
estate  for  life  is  absolutely  determined.     As  if  he  in  the  reversion  ^tagST"1" 
make  a  lease  for  years,  or  grant  a  rent-charge,  &c.  and  then  the  les-  ffi-Com-M*) 
see  for  life  surrender,  the  lease  or  rent  shall  commence  maintenant. 
So  in  the  case  of  Littleton ;  first,  between  the  lessee  and  the  second 
husband,  the  state  for  life  is  determined;  and  secondly,  for  the 
benefit  of  the  issue  it  shall  be  so  adjudged  in  law.     Here  note  a  di- 
versity, when  it  is  to  the  prejudice  of  a  stranger,  and  when  it  is  for 
his  benefit. 

If  a  man  make  a  lease  to  A.  for  life,  reserving  a  rent  of  forty 
shillings  to  him  and  his  heirs,  the  remainder  to  B.  for  life,  the  lessor 
grant  the  reversion  in  fee  to  B.,  A.  attorn,  B.  shall  not  have  the  rent; 

(o)  It  is  a  principle  of  law,  that  quod  meum  eat  aine  facto,  aive  deficit*  meo,  omitti  vei  in 
aUemtm  tranaferri  non  potest :  and  a  consequence  of  this  principle,  is,  that,  notwithstanding 
the  merger  or  surrender  of  any  estate  belonging1  to  a  particular  tenant,  the  charges  created 
by  that  tenant  will  continue ;  and  the  rents  and  conditions  annexed  to  the  reversion,  as  the 
estate  which  becomes  merged,  will  cease  to  exist.  Lord  T.  v.  Barton,  Moor.  94.  Webb  v. 
Ruaaell,  3T.R.  402.  Infra,  n.  (a).  But  the  policy  of  the  law  establishes  a  relation  be- 
tween the  owner  of  a  derivative  estate,  and  the  person  who,  after  the  merger,  has  the  next 
estate  in  remainder  or  reversion.  Therefore,  after  the  merger,  the  under-lessee  may  surren- 
der to  the  person  who  has  the  next  estate,  Shep.  Touch.  Chap.  Surrender ;  or  the  lessee 
may  be  punished  for  waste,  at  the  suit  of  the  owner  of  that  remainder  or  reversion.  And 
although  prior  to  the  merger  of  the  estate  of  the  lessor,  there  could  not,  on  account  of  the 
mesne  interest,  have  been  any  merger  of  the  derivative  estate,  in  the  estate  in  which  the 
merger  of  this  reversion  has  taken  place,  yet,  after  the  merger'  of  this  reversion,  the  deri- 
vative estate  may,  on  its  union  with  the  next  estate  in  remainder  or  reversion,  become 
merged  in  that  remainder  or  reversion.  Jrchcr's  case,  1  Co.  67.  BredoiCa  coae,  1  Co.  76. 
TrtpwVa  case,  6  Co.  14.     Webb  v.  Rusaell,  3  T.  3.  402.    3  Prest.  Conv.  556,  557.— [Ed.] 

(p)  In  the  former  case  the  lord  shall  hold  the  land  discharged  of  the  rent,  for  he  affirms 
the  alienation  in  mortmain,  and  claims  in  respect  thereof  the  same  estate  as  the  bishop  had. 
Bat  in  the  latter  case  the  rent  is  revived,  for  the  lessor  re-entering  defeats  the  estate  of  the 
alienee,  the  making  whereof  devested  his  reversion,  and  claims  such  estate  as  his  tenant 
had  before  the  alienation  which  was  liable  to  the  rent.     Hawk.' Abr.  434,  435* — [Ed.] 

(<0  See  ante,  273  a.  b.  p.  501.  n.  (c  3).— [Ed.] 
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for  that  although  the  fee-simple  do  drown  /he  remainder  for  life 
between  them,  yet  as  to  a  stranger  it  is  in  esse;  and  therefore 
B,  shall  not  have  the  rent,  but  his  heir  shall  have  it  (a). 


172  a. 

Of  a  bond, 


^      ^        (s)  Obligation  is  a  word  of  his  own  nature  of  a  large  extent;  but 
(666p     it  is  commonly  taken,  in  the  common  law,  forfa  bond  containing  a 

(r)  So  if  lessee  for  life  make  a  lease  for  years  rendering  rent,  and  the  lessee  for  life  sur- 
render his  estate,  in  this  case,  although  the  original  estate  for  life  be  yielded  up,  yet  the 
derivative  estate  for  years  will  continue  notwithstanding ;  but  the  surrenderee  will  be  en- 
titled  to  have  the  rent  reserved  upon  the  lease  for  years :  for  when  the/  estate  of  the  original 
lessee  is  surrendered,  the  relation  between  him  and  his  under-tenant  ceases :  and  as  the 
connexion  and  privity  was  between  the  under-tenant  and  his  lessor  only,  and  not  between 
the  under-tenant  and  the  original  lessor,  the  under-tenant  is,  by  the  rules  of  law,  discharged 
from  all  the  burthen  (as  rents  and  covenants)  annexed  to  his  tenancy.     Webb  v.  RuutH, 
3  T.  R.  401.    And  Mr.  Preston  observes,  that  it  is  not  clear  that  a  merger  does  not  induce 
all  the  same  consequences.    Such  extinguishment  clearly  is  the  result,  when  the  estate  of 
the  original  lease  is  granted  to  the  owner  of  the  remainder  or  reversion :  so  that  the  gram 
does,  in  law,  amount  to  a  surrender  in  fact;  and  there  are  not  any  authorities,  nor  is  there 
any  principle,  from  which  a  difference  can  be  collected  to  distinguish  those  cases  in  which 
the  term  of  the  original  lease  is  merged  by  the  accession,  or  purchase,  of  the  remainder  or 
reversion,    3  Conv.  129,  130.    Et  vid.  Lord  T.  v.  Barton,  Moor.  94.     Webb  v.  BuutM, 
supra.    As  therefore  the  under-lease,  notwithstanding  a  surrender  or  merger,  would  con- 
tinue, and  the  lessee  be  discharged  from  the  payment  of  rent,  and  from  all  conditions  and 
dependant  covenants  annexed  to  his  lease;  to  remedy,  in  certain  cases,  these  inconve- 
niences, the  stat.  of  4  Geo.  2.  c.  28.  was  passed,  whereby  it  is  enacted,  "  That  in  case  any 
lease  shall  be  duly  surrendered  in  order  to  be  renewed,  and  a  new  lease  made  and  executed 
by  the  chief  landlord  or  landlords,  the  same  new  lease  shall,  without  a  surrender  of  all  or 
any  of  the  under-leases,  be  as  good  and  valid  to  all  intents  and  purposes  as  if  all  the  under- 
leases derived  thereout  had  been  likewise  surrendered,  at  or  before  the  taking  of  such  new 
lease.    And  that  all  and  every  person  and  persons,  in  whom  any  estate  for  life  or  lives,  or 
for  years,  shall  from  time  to  time  be  vested  by  virtue  of  such  new  lease,  and  his,  her,  and 
their  executors  and  administrators,  shall  be  entitled  to  the  rent,  covenants,  and  duties,  nod 
have  like  remedy  for  recovery  thereof,  and  the  under-lessees  shall  hold  and  enjoy  the  mes- 
suages, land 8,  and  tenements,  in  their  respective  under-leases  comprised,  as  if  the  original 
leases  out  of  which  the  respective  under-leases  are  derived,  had  been  still  kept  on  foot  and 
continued ;  and  the  chief  landlord  and  landlords  shall  have  and  be  entitled  to  such  and 
the  same  remedy  by  distress  and  entry,  in  and  upon  the  messuages,  lands,  tenements, 
and  hereditaments,  comprised  in  any  such  under-lease,  for  the  rents  and  duties  reserved 
by  such  new  lease,  so  far  as  the  same  exceed  not  the  rents  reserved  in  the  lease  out  of 
which  such  under-lease  was  derived,  as  they  would  have  had,  in  case  such  former  lease 
had  still  been  continued,  or  as  they  would  have  had  in  case  the  respective  under-lesje 
had  been  renewed  under  such  new  principal  lease ;  any  law,  custom,  or  usage,  to  the 
contrary  thereof  notwithstanding.'1    There  is  a  similar  provision  in  the  statute  of  39  k  40 
Geo.  3.  c.  41.  which  enables  bishops,  &c.  to  renew  leases  by  subdividing  tenements,  and 
apportioning  the  rents,  &c.    Ante,  p.  423.  n.  (s).    The  effect  of  the  statute  of  4  Geo.  2. 
is  merely  to  authorize  surrenders,  with  a  reservation  of  the  privity  and  relation  of  landlord 
and  tenant,  between  the  original  lessee  and  his  under-lessees,  when  the  original  lessee 
takes  a  new  lease ;  and  to  give  to  the  original  lessees  the  same  remedies  against  their 
tenants,  as  they  might  have  pursued  prior  to  the  surrender.    It  places  the  original  lessees, 
and  the  ground  landlord,  exactly  in  the  same  situation,  as  if  no  surrender  had  been  made, 
and  now  the  ground  landlord  may  distrain  on  the  land  for  the  reserved  rent;  and  the  origi- 
nal lessee  may  recover  the  rents  reserved  to  himself,  and  enforce  the  covenants  entered 
into  by  the  under-lessee.    But  the  statute  does  not  operate  to  confirm  the  under-leases : 
they  continue  to  be  precisely  in  the  same  state  as  if  no  new  lease  were  obtained.    3  Prest 
Conv.  140. 

Lastly,  if  lessee  for  life,  or  years,  make  a  covenant  with  his  lessor,  and  afterwards  sar 
renders  his  estate  to  him,  his  breach  of  covenant  is  not  hereby  salved ;  for  the  lessor  may 
have  an  action  of  covenant  notwithstanding  the  surrender.     Shep.  Touch.  301. — [E&] 

(8)  Before  we  consider  the  operation  of  a  bond,  it  will  be  proper  to  advert  to  the  two 
remaining  species  of  derivative  conveyances,  namely,  an  assignment  and  a  defeasance. 

An  assignment  is  properly  a  transfer,  or  making  over  to  another,  of  the  whole  interest  or 
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penalty,  with  condition  for  payment  of  money,  or  to  do  or  suffer 
some  act  or  thing,  &c.  and  a  bill  is  most  commonly  taken  for  a  single 
bond  without  condition*  < 

estate  which  the  assignor  has  in  lands  or  tenements ;  bat  it  is  usually  applied  to  the  trans- 
fer of  a  term  for  years.  An  assignment  of  a  term  differs  from  a  lease  only  in  this,  that  by 
a  lease,  the  lessor  conveys  an  interest  less  than  his  own,  reserving  to  himself  a  reversion ; 
whereas  by  an  assignment,  the  assignee  parts  with  his  whole  interest  and  property  in  the 
thing  assigned,  andputs  the  assignee  in  his  place.  2  Bl.  Com.  326,  327.  4  Cm.  Dig. 
160, 161.  Although  an  instrument  purports  to  be  a  lease,  yet  if  it  does,  in  effect,  comprise 
all  the  estate  of  the  grantor,  it  amounts  to  an  assignment,  and  is  not  an  under-lease ;  and  a 
right  of  entry,  or  reservation  of  rent  will  not  change  the  nature  of  the  estate.  Palmer  v. 
Edwards,  Dougl.  187.  And  on  the  other  hand,  if  it  leaves  any  portion  of  the  estate  in  the 
lessor,  even  a  day,  or  an  hour,  or  a  minute,  as  a  reversion,  it  is  an  under-lease ;  and  there- 
fore an  instrument  purporting  to  be  an  assignment  for  the  residue  of  a  term,  reserving  the 
last  day  or  hour,  will  operate  as  a  lease  of  this  description.  2  Prest.  Conv.  124,  125. 
The  operative  words  of  an  assignment  are,  assign,  transfer,  and  set  over ;  but  any  other 
words  which  show  the  intention  of  the  parties  to  make  a  complete  transfer,  will  amount 
to  an  assignment.  And  there  needs  no  consideration  to  support  an  assignment  by  a  tenant 
for  years,  for  the  tenure  and  attendance,  and  the  being  subject  to  forfeiture,  as  also  the  pay- 
ment of  rent,  if  there  is  any,  are  sufficient  to  vest  the  term  in  the  assignee.  1  Mod.  263. 
But  since  the  Statute  of  Frauds,  an  assignment  must  be  by  deed.  Every  estate  and 
interest  in  lands  and  tenements,  and  every  present  and  certain  estate  or  interest  in  incorpo- 
real hereditaments,  as  rents,  advowsons,  &c.  may  be  assigned  :  and  even  though  the  inte- 
rest be  future,  as  a  term  for  years,  to  commence  at  a  subsequent  period,  it  may  be  assigned, 
for  it  is  vested  inprsesenti,  though  it  is  only  to  take  effect  infuturo.  Perk.  sect.  91.  But 
no  right  of  entry,  or  re-entry,  can  be  assigned,  so  that  if  a  person  be  disseised,  and  assigns 
over  his  right  to  another,  before  he  has  entered  on  the  disseisor,  such  assignment  is  votd. 
Ante,  214  a.  p.  85.  With  respect  to  the  assignment  of  ehosts  in  action,  see  ante,  p.  113,  n. 
(k  3).  Delaney  v.  Stoddart,  1  T.  R.  26.  Winch  v.  Kealey,  1  T.  R.  619.  3  T.  R.  340. 
Innes  v.  Dunlop,  8  T.  R.  595.  And  note,  that  an  assignment  of  a  chose  in  action  may  be 
by  parol  as  well  as  by  deed.  Howell  v.  Mac  Ivors,  4  T.  R.  690.  Heath  v.  Hall,  4  Taunt. 
326.  With  respect  to  the  distinctions  as  to  when  the  assignee  is  bound  by  the  covenants 
of  the  assignor,  and  when  not,  see  ante,  p.  330,  331,  n.  (o  3).  That  an  assignee  is  liable 
for  rent  only,  while  he  continues  in  possession  under  the  assignment,  see  Staines  v.  Morris, 
1  Ves.  &  B.  11  ;  and  that  he  is  not  guilty  of  a  fraud,  if  he  assigns  over  bis  interest  to 
whom  he  pleases,  with  a  view  to  get  rid  of  a  lease,  although  such  person  neither  takes 
actual  possession,  nor  receives  the  lease,  see  Taylor  v.  Shum,  1  Bos.  &  P.  21. 

As  to  the  nature  and  operation  of  a  defeasance,  see  ante,  236  b.  237  a.  p.  122,  123,  and 
the  notes  there.    Et  vid.  2  PrejBL  Conv.  166, 167.  199.  203. 

A  bond  or  obligation  is  a  deed  whereby  the  obligor  binds  or  obliges  himself,  his  heirs, 
executors,  and  administrators,  to  pay  a  certain  sum  of  money  to  the  obligee,  at  a  particular 
day.  If  this  be  all,  the  bond  is  called  a  simple  one,  simplex  obligatio.  But  there  is  gene- 
rally a  condition  added,  that  if  the  obligor  does  some  act,  the  obligation  shall  be  void,  or 
else  shall  remain  in  full  force ;  as  payment  of  rent,  performance  of  covenants  in  a  deed,  or 
repayment  of  a  principal  sum  of  money,  borrowed  of  the  obligee,  with  interest ;  which 
principal  sum  is  usually  one  half  of  the  penal  sura  specified  in  the  bond.  2  Bl.  Com.  340. 
There  are  no  technical  words  necessary  to  a  bond,  Cro.  Eliz.  561.  729.  886 ;  and  if  there 
be  an  evident  mistake  in  the  word  expressing  the  sum  in  which  the  party  is  intended  to  be 
bound ;  as  if  it  be  for  threty  pounds,  instead  of  thirty  pounds ;  it  will  be  so  construed  as 
to  answer  the  intention  of  the  parties.  Cro.  Jac.  203.  208.  607.  Cromwell  v.  Grumsden, 
1  Ld.  Raym.  325.  Et  vid.  Trough  v.  Bussell,  1  Marsh.  311.  So  any  words  by  which  the 
intention  of  the  parties  can  be  discovered,  are  sufficient  to  make  a  condition  of  a  bond  :  for 
if  the  words,  though  improper,  should  be  construed  void,  and  not  a  condition,  then  the 
obligation  would  be  single,  and  of  force  against  the  grantor,  although  he  had  performed  the 
condition  of  it  according  to  the  intention  of  the  parties  :  and  the  condition  being  for  the 
benefit  of  the  obligor,  shall  he  construed  favourably.  Butler  v.  Wigge,  1  Saund.  66.  And 
the  extent  of  the  condition  of  an  indemnity  bond  may  be  restrained  by  the  recitals,  though 
the  words  of  the  condition  import  a  larger  liability  than  the  recitals  contemplate.  Pyarsall 
v.  Summerset,  4  Taunt.  593.  With  respect  to  impossible  or  void  conditions,  the  following 
distinction  has  been  taken :  that  where  the  condition  is  under*- written  or  indorsed,  that  is 
only  void,  and  the  obligation  is  single ;  but  where  the  condition  is  part  of  the  lien  itself, 
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and  incorporated  therewith  (as  in  a  recognizance  by  bail),  if  the  condition  be  impossible, 
the  obligation  is  void.  1  Saund.  66  n.  Pullerton  v.  Agnus,  1  Salk.  172.  Ante,  206  a.  b.  p. 
21,  22.  Where  the  condition  of  a  bond  is  entire,  and  the  whole  is  against  law,  it  is  void. 
But  when  the  condition  consists  of  several  different  parts,  and  some  of  them  are  lawful, 
and  the  others  not,  it  is  good  for  so  much  as  is  lawful,  and  void  for  the  rest.  Ibid.  Etvid. 
ante,  p.  24,  25,  n.  (pj  and  the  cases  there  cited. 

When  the  condition  of  a  bond  is  not  performed,  it  becomes  forfeited,  or  absolute  at  law; 
and  is  a  charge  on  the  personal  estate  and  chattels  real  of  the  obligor,  but  not  on  his  free- 
hold lands ;  and  therefore  any  settlement  or  disposition,  which  he  makes  in  his  life-time, of 
his  lands,  whether  voluntary  or  not,  will  be  good  against  bond  creditors.    For  a  bond  being 
no  lien  on  lands  in  the  hands  of  the  obligor,  much  less  can  it  be  so  when  they  are  given 
away  to  a  stranger.    Parfloto  v.  JVeedon,  1  Ab.  Eq.  149.    4  Cru.  Dig.  168.     If  the  obligor 
in  a  bond  binds  himself,  without  his  heirs,  executors,  and  administrators,  the  executors  and 
administrators  are  bound,  but  not  the  heir.    Shep.  T.  369.    But  if  he  binds  himself  and 
his  heirs,  it  will  be  alien  on  his  heir,  who,  in  default  of  personal  assets,  will  be  bound  to 
discharge  it,  provided  he  has  real  assets  of  the  obligor  by  descent:  so  that  a  bond  is  said 
to  be  a  collateral,  though  not  a  direct  charge  on  lands.    But,  properly  speaking,  it  is  not  an 
incumbrance  upon  land ;  for  it  does  not  follow  the  land  like  a  recognizance  and  a  judgment; 
and  even  if  the  heir  at  law  aliens  the  land,  the  obligee  in  the  bond,  by  which  the  heir  is 
bound,  can  have  his  remedy  only  against  the  person  of  the  heir,  to  the  amonnt  of  the  value 
of  the  land,  stat.  3  W.  &  M.  c.  14.  s.  5 ;  but  he  cannot  follow  the  land  when  it  is  in  the  pos- 
session of  a  bona  fide  purchaser.    Bull.  N.  P.  175.    By  stat.  3  W.  &  M.  c.  14.  s.  2.  all 
devises  of  lands  are  fraudulent  and  void,  as  against  bond  creditors,  who  may  sue  the  beirs 
of  the  obligor,  and  also  his  devisees  jointly.    An  estate  in  reversion  is  within  this  act ;  and 
so  is  a  devise  of  the  reversion  by  the  heir  of  the  obligor ;  and  in  such  case  the  lands  de- 
vised are  liable.    Kinaston  v.  Clarke,  2  Atk.  204.    With  respect  to  what  shall  be  assets  for 
payment  of  bond  debts,  see  ante,  p.  152.  n.  (r).    On  the  forfeiture  of  a  bond,  or  its  be- 
coming single,  the  whole  penalty  was  formerly  recoverable  at  law ;  but  here  the  courts  of 
equity  interposed,  and  would  not  permit  a  man  to  take  more  than  in  conscience  he  ought; 
viz.  his  principal,  interest,  and  expenses,  in  case  the  forfeiture  accrued  by  non-payment  of 
money  borrowed ;  the  damages  sustained  upon  non-performance  of  covenants ;  and  the 
like.    And  a  similar  practice  having  gained  some  footing  in  the  courts  of  law,  the  stat. 
4  &  5  Ann.  c.  16,  enacted,  that,  in  case  of  a  bond,  conditioned  for  the  payment  of  money, 
the  payment  or  tender  of  the  principal  sum  due,  with  interest  and  costs,  even  though  the 
bond  be  forfeited,  and  a  suit  commenced  thereon,  shall  be  a  full  satisfaction  and  discnarge. 
In  general  there  can  be  no  remedy  at  law  beyond  the  penalty,  for  a  man  can  have  no  more 
than  his  debt ;  and  the  penalty  is  the  utmost  of  his  debt.     Wilde  v.  Clarkson,  6  T.  R.  303. 
Shuit  v.  Proctor,  2  Marsh.  226.     Et  vid.  M*Clure  v.  Dunkin,  1  East.  136,  in  which  it  *as 
determined,  that  in  an  action  on  a  judgment  recovered  on  a  bond,  interest  might  be  recoTered 
in  damages  bey  end  the  penalty ;  but  Lord  Kenyon  admitted,  that  if  the  action  had  been 
vupon  the  bond,  it  would  have  been  otherwise.    And  where  the  obligee  is  plaintiff,  equity 
in  general  will  not  carry  the  debt  beyond  the  penalty  :  he  having  made  himself  the  judge 
of  his  own  recompense.     See  Hale  v.  Thomas,  1  Vera.  360,  Anon,  1  Salk.  154.    Steward** 
Rumball,  2  Vera.  509.     Galway  Corporation  v.  Russell,  2  Bro.  P.  C.  275.     Bromley  f. 
Goodere,  1  Atk.  75—80.    Tew  v.  Earl  of  Winttrton,  3  Bro.  C.  C.  489.   Knight  v.  Madm, 
3  Bro.  C  C.  496.     Grosvenor  v.  Cook,  Dick.  305.     Gibson  v.  Egerton,  Dick.  408.    KeHkty 
v.  Kettleby,  Dick.  514.     Lloyd  v.  Hatchet,  2  Anstr.  525.     Sharp  v.  Earl  of  Scarborough,? 
Ves.  557.    Mackworth  v.  Thomas,  4  Ves.  329.     But  it  is  otherwise  where  the  obligee  is 
defendant :  for  then  the  maxim  applies,  that  he  who  will  have  equity  must  do  equity. 
1  Eq.  Ab.  92,  pi.  7.  Hale  v.  Thomas,  supra.    And  equity  will,  under  special  circumstances, 
carry  a  debt  beyond  the  penalty,  as  where  a  man  is  kept  out  of  his  money  by  an  injunction, 
or  is  prevented  from  going  on  at  law,  Duval  v.  Terry,  Show.  P.  C.  15.     Hale  v.  T%oma^ 
supra ;  or  where  an  advantage  is  made  of  money,  Lord  Dunsany  v.  Plunkett,  2  Bro.  P.  C. 
251 ;  or  where  a  bond  is  only  taken  as  a  collateral  security,  Kirwane  v.  Blake,  2  Bro.  P.  C. 
333;  or  where  the  recovery  of  the  debt  is  delayed  by  the  obligor,  PuHeney  v.  Warren, 
6  Ves.  192;  or  there  are  some  other  special  'circumstances.    Clarke  v.  Seaion,  6  Ves.  416. 
Bonds  being  choses  in  action,  are  assignable  in  equity.    But  the  assignee  takes  them,  sub- 
ject to  all  the  obligee's  equity.    Coles  v.  Jones,  2  Vera.  692.    Tarton  v.  Benson*  2  Vern.  765. 
But  time  and  circumstances  may  strengthen  the  case  of  an  assignee.    Hill  v.  CaWotd, 
1  Ves.  122.    As  to  the  presumption  of  satisfaction  of  a  bond  from  length  of  time,  see 
ante,  vol.  1.  p.  13.  n.  (k). 

A  recognizance  is  an  obligation  of  record,  which  a  man  enters  into  before  some  court  of 
record,  or  magistrate  duly  authorized,  (Bro.  Abr.  tit.  Recognizance,  24),  with  condition  to 
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CHAP.  XLIIL*  #(5™) 

8AME   SUBJECT. 
OP   CONVEYANCES   UNDER   THE   STATUTE   OP   USES,  ETC. 

Nota,  an  use  is  a  trust  or  confidence  reposed  in  some  other,  which      372  b. 
is  not  issuing  out  of  the  land,  but  as  a  thing  collateral,  annexed  in  £jftUsIUa?of 

1>rivity  to  the  estate  of  the  land,  and  to  the  person  touching  the  p^STJab! 
and,  scilicet j  that  cesty  que  use  shall  take  the  profit,  and  that  the  inbvTmer«'i 
terre-tenant  shall  make  an  estate  according  to  his  direction.     So  as  349b.  Lib.  1. 
cesty  que  use  had  neither  jus  in  re,  nor  jus  ad  rem,  but  only  a  {27  lfy1^ 
confidence  and  trust,  for  which  he  had  no  remedy  by  the  common  clMMlleJ?',„ 

1  t  /•        1  1         r  1  ♦  1  111  •      cabo.    Lib.  2. 

law,  but  for  breach  of  trust  hts  remedy  was  only  by  subpoena  in  f»i.  68. 7a 
Chancery  (a).  Ub.  7.  roil  ii 

do  some  particular  act ;  as  to  appear  at  the  next  assizes,  to  keep  the  peace,  to  pay  a  sum 
of  money,  or  the  like.  It  is  in  most  respects  similar  to  a  bond,  the  difference  being  chiefly, 
that  the  bond  is  the  creation  of  a  new  debt  or  obligation :  whereas  a  recognizance  is  the 
acknowledgment  upon  record  of  a  former  debt :  the  form  whereof  is,  "  that  A.  B.  doth 
acknowledge  to  owe*  to  our  lord  the  king,  or  to  C.  D.  the  sum  of  ten  pounds,"  with  con- 
dition to  be  void  on  performance  of  the  thing  stipulated.  This  being  either  certified' to,  or 
taken  by  the  officer  of  some  court,  it  is  witnessed  only  by  the  officer  of  that  court,  and  not 
by  the  party's  seal,  so  that  it  is  not  in  strict  propriety,  a  deed,  though  the  effects  of  it  are 
greater  than  those  of  a  bond,  being  allowed  a  priority  in  payment.  2  Bl.  Com.  341.  A 
recognizance  is  a  lien  upon  all  the  lands  which  the  cognizor  has  at  the  time  he  acknowledges 
it,  and  also  upon  all  those  which  he  afterwards  acquires ;  so  that  no  alienation.by  the  cog- 
nizor will  prevent  the  cognizee  from  extending  the  land.  And  where  a  reversion  expectant 
on  an  estate  tail  falls  into  possession,  it  then  becomes  liable  to  the  recognizances,  not  only 
of  the  original  donor,  but  also  of  all  the  intermediate  heirs  who  were  entitled  to  such 
reversion,  because  it  is  a  direct  lien  on  lands,  and  differs  in  that  respect  from  a  bond.  Ante, 
.  152.  n.  (r).  But  by  the  statute  29  Cha,  2.  c.  3,  it  is  enacted,  that  no  recognizance  shall 
ind  lands  in  the  hands  of  bona  fide  purchasers,  but  from  the  time  of  the  iurollment.  Et 
vid.  8  Geo.  1.  c.  25.  There  are  two  other  kinds  of  recognizances  of  a  private  sort,  which 
are  said  to  be  in  the  nature  of  a  statute  merchant  and  statute  staple,  as  to  which,  see  post, 
Book  in.  Chap.  xi.    Of  Execution.— [£M.] 

(a)  We  purpose,  in  this  note,  to  consider  the  doctrine  of  uses  under  three  general  heads, 
viz.  1st.  With  respect  to  the  origin  and  nature  of  uses  before  the  stat.  27  H.  8.  c.  10 ;  2dly. 
Of  oses  since  that  statute;  and,  3dly.  Of  the  rules  applicable  to  limitations  of  uses  since 
the  statute.  The  different  kinds  of  conveyances  derived  from  the  statute  of  Uses,  and  the 
doctrine  relating  to  uses  which  are  not  executed  by  the  statute,  and  to  trusts,  will  be  ex- 
plained in  the  subsequent  notes  to  this  chapter. 

1st.  With  respect  to  the  origin  and  nature  of  uses  before  the  stat.  27  H.  8.  c.  10.  The 
original  simplicity  of  the  common  law  admitted  of  no  immediate  estate  in  lands,  which  was 
not  clothed  with  the  legal  seisin  and  possession  thereof.  But,  in  process  of  time,  a  right  to 
the  rents  and  profits  of  lands,  whereof  another  person  had  the  legal  seisin  and  possession, 
was  introduced;  and,  though  not  recognized  for  a  long  time  by  the  courts  of  common  law, 
was,  notwithstanding,  supported  by  the  court  of  chancery,  and  became  well  known  by  the 
name  of  a  use.  The  introduction  of  this  novelty,  though,  at  first,  it  appears  to  have  been 
but  a  trivial  innovation,  has,  in  its  progress,  produced  a  revolution  in  the  system  of  real 
property,  and  given  rise  to  a  mode  of  transferring  land  very  different  from  that  which  the 
old  law  had  established.  A  use  was  created  in  this  manner: — The  owner  of  lands  convey- 
ed them  by  feoffment,  with  livery  of  seisin,  to  some  friend ;  with  a  secret  agreement,  that 
the  feoffee  should  be  seised  of  the  lands,  to  the  use  of  the  feoffor,  or  of  a  third  person* 
Thus  the  legal  seisin  was  in  one ;  and  the  use,  or  right  to  the  rents  and  profits  in  another. 
It  is  uncertain  when  this  distinction  between  the  legal  seisin,  and  the  right  to  the  rents  and 
profits,  was  first  introduced.    But  it  is  clear  that  the  practice  of  conveying  lands  to  one  per- 
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(571)#        *A  feoffee  to  the  use  of  A.  and  his  heirs,  before  the  statute  of  29 
271  b.      H.  8.  for  money  bargaineth  and  selleth  the  land  to  C.  and  *his  heirs. 

eon  to  the  use  of  another,  did  not  become  general  until  the  reign  of  Edw.  3,  when  the  eccle- 
siastics adopted  it,  in  order  to  evade  the  statutes  of  mortmain,  by  procuring  conveyances  of 
land  to  be  made,  not  directly  to  themselves,  but  to  some  lay  persons ;  with  a  secret  agree- 
ment that  they  should  hold  the  lands  for  the  use  of  the  ecclesiastics,  and  permit  them  to 
take  the  rents  and  profits.  The  idea  of  a  use,  and  the  rules  by  which  it  was  first  regulated, 
are  now  generally  admitted  to  have  been  borrowed  by  the  ecclesiastics,  from  the  jiaei  com- 
misium  of  the  civil  law.  Bac.  Read.  19.  2  Bl.  Cora.  327,  328.  1  Cru.  Dig.  393.  And  by 
analogy  thereto,  the  clerical  chancellors  assumed  the  jurisdiction  of  compelling  the  execu- 
tion of  uses  in  the  court  of  chancery ;  and  enforced  this  jurisdiction  by  devising,  or  rather 
adopting  from  the  common  law  courts,  the  writ  of  subpoena,  to  oblige  the  feoffee  to  attend 
in  court,  and  disclose  his  trust.  3  Reev.  Hist.  192.  The  use,  of  which  a  definition  has 
been  given  above,  consisted  of  three  parts :— that  the  feoffee  should  suffer  the  feoffor  to  take 
the  profits ;  that  the  feoffee,  upon  request  of  the  feoffor,  or  notice  of  his  will,  would  execute 
the  estates  to  the  feoffor,  or  his  heirs,  or  any  other  by  his  direction ;  that  if  the  feoffee  had 
been  disseised,  and  so  the  feoffor  disturbed,  the  feoffee  would  re-enter,  or  bring  an  action  to 
recontinue  the  possession.  Bac.  10.  1  Sand.  2.  This  right  in  equity  to  the  rents  and  pro- 
fits of  the  land,  which  constituted  a  use,  was  not  issuing  out  of  the  land,  but  was  collateral 
thereto,  and  only  annexed  in  privity  to  a  particular  estate  in  the  land ;  that  is  to  say,  the  use 
was  not  so  attached  to  the  land  that  when  once  created,  it  must  still  have  existed,  into  whose 
hands  soever  the  lands  passed,  as  in  the  case  of  a  rent,  a  right  of  common,  or  an  advowson 
appendant;  but  it  was  created  by  a  confidence  in  the  original  feoffee,  and  continued  to  be 
annexed  to  the  same  estate,  as  long  as  that  confidence  subsisted,  and  the  estate  of  the  fe- 
offees remained  unaltered.  So,  that,  to  the  execution  of  a  use,  two  things  were  absolutely 
necessary ;  namely,  confidence  in  the  person,  and  privity  of  estate.  1  Co.  122  a.  Plowd. 
352.  Poph.  71,  72.  Confidence  in  the  person,  signified  that  trust  which  was  reposed  ia 
the  feoffees,  and  arose  from  the  notice  which  was  given  them  of  the  use,  and  of  the  persons 
who  were  intended  to  be  benefited  by  the  feoffment.  Ibid.  The  idea  of  confidence  in  the 
person  was  at  first  extremely  limited,  for  it  only  extended  to  the  original  feoffee ;  but  it  was 
settled,  in  the  reign  of  Hen.  6.  that  a  subpeena  would  lie  against  aU  those  who  came  in  m 
the /mt,  without  paying  a  valuable  consideration ;  and  also  against  all  those  who  had  notice 
of  the  former  uses,  although  they  did  pay  a  valuable  consideration.  Keil,  42.  But  if  a 
feoffee  to  uses  enfeoffed  a  stranger  of  the  land  for  valuable  consideration,  who  had  no  notice 
of  the  use,  as  there  was  no  confidence  in  the  person,  either  expressed  or  implied,  the  use 
was  destroyed,  and  the  new  feoffee  could  not  be  compelled  to  execute  it  1  Co.  123  a. 
With  respect  to  privity  of  estate,  it  is  observable,  that  a  use  was  a  thing  collateral  to  the 
land,  and  only  annexed  to  a  particular  estate  in  the  land,  not  to  the  mere  possession  thereof; 
so  that,  whenever  that  particular  estate  in  the  land,  to  which  the  use  was  originally  annex- 
ed, was  destroyed,  the  use  itself  was  destroyed.  Therefore  the  disseisor,  the  lord  by  es- 
cheat or  forfeiture,  or  tenant  by  curtesy  or  in  dower,  although  they  had  full  notice  of  the 
use,  yet  they  were  not  liable  to  perform  the  trust*  because  they  were  not  in  in  the  per,  that 
is,  in  privity  of  the  estate  to  which  the  use  was  annexed ;  but  claimed  an  estate  paramount 
to  that  which  was  liable  to  the  use.  Ibid.  With  respect  to  the  persons  who  were  capable 
of  being  feoffees  to  uses,  all  private  persons  whom  the  common  law  enabled  to  take  lands 
by  feoffment,  might  be  seised  to  a  use,  and  were  compellable  in  chancery  to  execute  it.  A 
feme  covert  and  an  infant,  though  under  years  of  discretion,  might  be  seised  to  a  use.  Bac 
Read.  58.  But  no  corporate  body  could  be  seised  to  a  use,  because  the  court  of  chancery 
could  not  issue  any  process  against  them  to  execute  the  use ;  and  a  corporation  cannot  be 
intended  to  be  seised  to  any  other's  use.  Plowd.  102.  Neither  could  the  king,  nor  the 
queen  regnant,  on  account  of  their  royal  capacity,  be  seised  to  any  use  but  their  own  ;  that 
is,  they  might  hold  the  lands,  but  were  not  compellable  to  execute  the  use.  Bac.  56.  So 
a  queen  consort  could  not  be  seised  to  a  use.  Bac.  57.  With  respect  to  the  species  of  pro- 
perty which  might  be  conveyed  to  uses,  it  was  held,  that  nothing  whereof  the  use  was  in- 
separable from  the  possession,  such  as  annuities,  ways,  commons,  &c.  qtue  ipso  u*u  consu- 
muntur,  could  be  granted  to  a  use;  but  that  all  corporeal  hereditaments,  as  also  incorporeal 
inheritances,  which  were  in  esse,  as  rents,  advowsons  in  gross,  local  liberties  and  francnises, 
might  be  conveyed  to  uses.  W.  Jones,  127.  The  rules  by  which  uses  were  governed, 
were  derived  from  the  civil  law,  and  differed  materially  from  those  by  which  real  property 
was  regulated  in  the  courts  of  common  law.  Hence,  Lord  Bacon  observes,  that  used  stood 
upon  their  own  reasons!  utterly  differing  from  cases  of  possession.    Read.  13.    Thus,  by 
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who  hath  no  notice  of  the  former  use  ;  yet  no  use  passeth  by  this     (272)* 
bargain  and  sale,  for  there  cannot  be  two  uses  *in  esse,  of  one  and  {JjJXiJin 

ewe  of  the 
•ame  land. 

the  common  law,  a  feoffment  was  good  without  any  consideration,  bat  uses  could  not  be 
raised  without  a  consideration.  Ibid.  Uses  were  alienable,  Id.  16;  and  by  the  stat.  1  R. 
3.  c.  1.  cestui  que  use  in  possession  might  have  conveyed  the  legal  estate,  without  the  con- 
sent of  the  feoffees.  In  the  alienation  of  uses,  which  might  be  by  any  species  of  deed  or 
writing,  except  a  feoffment  and  livery,  which  was  foreign  to  its  nature,  no  words  of  limita- 
tion were  necessary.  1  Co.  87  b.  100  b.  Uses  might  be  limited  so  as  to  change  from  one 
person  to  another,  by  matter  subsequent,  as  upon  the  happening  of  some  future  event.  For 
though  the  rules  of  the  common  law  do  not  allow  a  fee*simple  to  be  limited  after  a  fee-sim- 
ple, yet  the  court  of  chancery  admitted  this  species  of  limitation  to  be  good  in  the  case  of  a 
use.  Bac.  18.  So  uses  were  revocable.  Ante,  237  a.  p.  123.  3  Ch.  Ca.  66.  Uses  were 
devisable,  although,  at  that  time,  lands  were  not  Bac.  20.  1  Co.  123  b.  Uses,  how- 
ever, were  descendible  according  to  the  rules  of  the  common  law  respecting  estates  of  in- 
heritance. Bac.  11.  2  Rol.  Abr.  780.  Ante,  14  b.  p.  179.  n.  40.  A  use  not  being  consi- 
dered as  an  estate  in  the  land,  was  not  an  object  of  tenure ;  and  was  therefore  freed  from 
all  those  oppressive  burthens  which  were  the  consequences  of  the  feudal  system,  viz.  ward- 
ship, marriage,  relief,  and  escheat.  Ante,  76  b.  vol.  1.  p.  299.  But  cestui  que  use,  in  re- 
spect to  the  legal  ownership  of  the  land,  had  neither  jus  in  re,  nor  ad  rem.  1  Co.  121  b. 
W.  Jones,  127.  Bac.  Uses,  5.  Therefore,  when  in  possession,  he  was  considered  merely 
as  tenant  by  sufferance.  Bro.  Feoff,  al.  l/ses,  39.  Plowd.  3  a.  22  Vin.  206.  pi.  2  &  3. 
He  could  not  bring  an  action,  avow,  nor  justify  for  damage  faisant  in  his  own  name.  Bro. 
Feoff,  al.  Uses,  pi.  39.  136.  So  his  wife  was  not  dowable  of  the  use,  Perk.  s.  349 ;  and 
the  husband  of  feme  cestui  que  use  could  not  have  his  curtesy.  Ibid.  463.  1  Co.  123  b. 
Cestui  que  use  did  not  forfeit  his  lands  for  treason  nor  felony,  Jenk.  Cent.  190;  and  the  use 
was  not  considered  as  assets  in  the  hands  of  the  heir  nor  executor,  to  satisfy  creditors.  1 
Co.  121  b.  1  Sand.  60,  61.  Cestui  que  use,  indeed,  might  have  been  sworn  upon  an  in- 
quest :  but  this  rule  was  established  under  particular  circumstances.  See  post,  272  a.  As 
to  the  feoffee,  he  was  complete  owner  of  the  land  at  law ;  he  performed  the  feudal  duties ; 
his  wife  had  dower,  Bro.  Feoff,  al.  Uses,  pi.  10;  and  his  estate  was  subject  to  wardship, 
relief,  &c.  He  had  power  of  selling  the  lands,  and  forfeited  them  for  treason  or  felony. 
In  short,  he  might  have  brought  actions,  and  have  exercised  every  kind  of  ownership  over, 
or  in  respect  of  the  lands.  Dy.  96.  Jenk.  190.  1  Sand.  62.  Such  was  the  state  of  uses 
at  the  time  when  it  was  deemed  expedient  to  pass  the  stat.  27  H.  8.  c.  10,  commonly  called 
the  statute  of  Uses ;  which  enacts,  "  that  when  any  person  shall  be  seised  of  any  lands,  to 
the  use,  confidence,  or  trust,  of  any  other  person  or  persons,  by  reason  of  any  bargain,  sale, 
feoffment,  fine,  recovery,  contract,  agreement,  will,  or  otherwise :  then,  and  in  every  such 
case,  the  persons  having  the  use,  confidence,  or  trust,  shall  from  thenceforth  be  deemed  and 
adjudged  in  lawful  seism,  estate,  and  possession,  of  and  in  the  lands,  in  the  same  quality, 
manner,  and  form,  as  they  had  before  in  the  use/' 

2d.  Of  uses  since  the  stat  27  H.  8.  c.  10.  Whatever  might  have  been  the  intention  of 
the  legislature,  the  statute  27  H.  8.  c.  10..  certainly  did  not  abolish  the  practice  of  convey- 
ing to  uses :  it  has  merely  destroyed  the  intervening  estate  of  the  feoffees  or  grantees ;  and 
thereby  converted  the  equitable  into  a  legal  estate.  1  Saund.  80 — 82.  With  respect  to 
the  circumstances  necessary  to  the  execution  of  uses  by  this  statute,  there  are,  1st.  A  per- 
son seised  to  the  use  of  some  other  person:  2d.  A  cestui  que  use  in  esse;  and,  3d.  A  use 
in  esse  in  possession,  remainder,  or  reversion.  1  Co.  126  a.  1st.  As  to  the  person  seised 
to  the  use,  the  statute  did  not,  nor  indeed  could,  alter  the  nature  of  the  use,  Cowper  v. 
Franklin,  3  Bulst.  185 ;  and  it  therefore  follows,  that  a  person  not  capable  before  the  statute 
of  beipg  seised  to  a  use,  cannot  be  a  grantee  after  it.  The  several  persons  incapacitated  to 
stand  seised  to  uses  have  been  already  mentioned ;  and  it  is  only  necessary  to  remark  in 
this  place,  that  if  an  alien  be  enfeoffed  to  uses,  or  if  a  person  having  committed  treason  is 
made  grantee  to  uses,  and  is  afterwards  attainted  (Bac.  58,  59.),  the  statute  executes  the 
use  until  office  found ;  but  upon  office  being  found,  the  use  is  destroyed  by  relation.  Bac. 
59.  Eing  v.  Boys,  Dy.  283  b.  pi.  31.  With  respect  to  the  estate  of  which  a  person  may 
be  seised  to  uses,  it  is  observable,  that  the  word  *'  seised"  extends  to  every  estate  of  free- 
hold ;  though  it  seems  that,  before  the  statute,  all  feoffees  to  uses  must  have  been  seised  in 
fee.  1  Sand.  40.  It  was  formerly  much  doubted  whether  a  tenant  in  tail  could  be  seised 
to  a  use,  Cowper  v.  Franklin,  2  Co.  78  a.  3  Bulst.  184.  Cro.  Jac.  400.  Moor.  848.  \ 
1  Rol.  Rep.  384.    2  Rol.  Abr.  780.    Shep.  Touch.  509.    Jenk.  195;  but  it  seems  to  be    \ 
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(574)*     the  same  land ;  and  seeing  there  is  no  transmutation  of  possession 
wT^i  r!£    by  the  terre-tenant,  the  former  use  *can  neither  be  extinct  nor 

128  b.  193  b. 

Stat.  27  H.  8. 

c  10.  Plow.  348.    1  Rep.  127.    Sid.  26.) 

now  settled,  that  the  statute  will  execute  a  trust  declared  upon  the  estate  of  a  tenant  in 
tail.  Godb.  269.  Bac.  57,  58.  Dy.  311  b.  1  Sand.  85.  1  Cru.  Dig.  427.  And  it  is 
clear  that  the  statute  will  execute  the  use  declared  upon  the  seisin  of  a  grantee  for  life;  bat 
such  use  will  determine,  together  with  the  legal  estate,  transferred  to  it  by  the  statute, 
upon  the  death  of  the  tenant  for  life.  Dy.  186  a.  Crawley's  case,  Cro.  Eliz.  721.  Cro, 
Car.  231.  Williams  v.  Jekyll,  2  Ves.  682.  With  respect  to  what  kind  of  property  may  be 
conveyed  to  uses,  it  is  observable,  that  the  words  of  the  statute  comprehend  every  species 
of  real  property  in  possession,  remainder,  or. reversion;  and  therefore  not  only  corporeal 
hereditaments,  but  also  incorporeal  ones,  as  advowsons,  rents,  &c.  may  be  conveyed  to 
uses.  Nothing  however  can  be  conveyed  to  uses  but  that  whereof  a  person  is  seised  at 
the  time;  for  in  law  every  disposal  supposes  a  precedent  property;  and  therefore  no  man 
can  convey  a  use  in  land,  of  which  he  is  not  in  possession,  when  the  conveyance  is  made. 
Cro.  Eliz.  401.  2  Rol.  Abr.  790.  Copyhold  estates,  also,  are  not  within  the  statute. 
Co.  Copyh.  s.  54.  Gilb.  Ten.  182.  Cowp.  709.  2dly.  A  cestui  que  use  in  esse  is  necea- 
)  sary  to  the  execution  of  a  use  by  this  statute.  If  therefore  a  use  be  limited  to  a  person  not 
in  esse,  or  to  a  person  uncertain,  it  will  be  void.  Bac.  42.  60.  All  persons  capable  of 
taking  lands  by  any  common  law  conveyance,  may  be  cestui  que  use.  And  by  the  statute 
a  cestui  que  use  may  be  entitled  to  an  estate  in  fee-simple,  or  fee-tail,  term  of  life,  or  for 
years,  or  otherwise;  or  in  remainder  or  reversion.  The  king  may  be  a  cestui  que  use,  Bac 
Read.  60;  and  so  may  a  corporation.  The  cestui  que  use  must  in  general  be  a  different 
person  from  him  who  is  seised  to  the  use ;  for  the  statute  says,  "  that  where  any  person  or 
persons  stand  or  be  seised,  &c.  to  the  use,  confidence,  or  trust  of  any  other  person,  &c" 
And  therefore  if  a  use  be  limited  to  a  feoffee,  conusee,  recoveror,  or  releasee,  such  use,  gene- 
rally speaking,  is  not  executed  by  the  statute,  but  the  feoffee,  &c.  is  in  by  the  common 
law.  Samme>s  case,  13  Co.  56.  Altham  v.  Anglesey,  Gilb.  Rep.  16,  17.  2  Cas.  &  Op. 
294.  Long  v.  Buckeridge,  1  Stra.  106.  Bac.  Uses,  43.  62.  Gwam  v.  Roe,  1  Salk.  90. 
Jenkins  v.  Young,  Cro.  Car.  230.  214.  He  has  however  not  only  a  seisin  but  a  use, 
although  not  the  use  which  the  statute  requires ;  and  therefore  that  seisin,  which,  before 
the  limitation  of  the  use  to  himself,  was  open  to  serve  uses  declared  to  a  third  person,  is 
by  the  limitation  filled  up,  and  will  not  admit  of  any  other  use  being  limited  on  it;  upon 
the  principle,  that  a  use  cannot  be  limited  upon  a  use.  Tippins  v.  Cosins,  Comb.  313. 
And.  37.  pi.  95.  Bac.  Uses,  63.  1  Sand.  86 — 89.  There  are,  however,  some  cases, 
where  the  same  person  may  be  seised  to  a  use,  and  also  cestui  que  use.  See  1  Cm.  Dig. 
431,  432.  1  Sand.  90,  91.  3d.  A  use  in  esse  in  possession,  remainder  or  reversion,  is  the 
third  circumstance  necessary  to  the  execution  of  a  use  by  this  statute.  1  Co.  126  a. 
When  all  these  circumstances  concur,  the  possession  and  legal  estate  in  the  land,  out  of 
which  the  use  was  granted,  is  immediately  taken  from  the  feoffee  to  uses,  and  vested  in 
the  cestui  que  use ;  and  the  possession  thus  transferred  is  not  a  mere  seisin  or  possession  in 
law,  hut  an  actual  seisin  and  possession  in  fact ;  not  a  mere  title  to  enter  upon  the  land, 
but  an  actual  estate ;  and,  consequently,  it  is  subject  to  escheat,  to  curtesy,  dower,  and  all 
the  incidents  to  which  a  legal  estate  is  liable.  Bac.  Read.  416.  1  Sand.  112,  113. 
1  Cru.  Dig.  433.  Rents  conveyed  or  limited  to  uses,  are  executed  by  the  statute;  and 
cestui  que  use  is  entitled  to  all  remedies  and  rights  relative  thereto ;  but  not  to  collateral 
lights.  Boscawen  and  Herle  v.  Cook,  1  Mod.  223.  2  Mod.  138.  The  fourteenth  section 
of  the  statute  of  Uses,  which  vests  in  cestui  que  use  the  same  or  the  like  advantage,  benefit, 
voucher,  &c.  is  expressly  confined  to  estates  made  before  the  1st  of  May,  1536;  and  from 
this  circumstance  there  is  ground  to  suppose,  that  none  of  these  benefits  would  have  been 
carried  to  the  cestui  que  use  by  the  general  words  of  the  acts.  But  it  is  clear,  that  cestui 
que  use  is  entitled  to  all  benefits  and  advantages  inherent  to  the  estate,  and  to  covenants 
running  with  the  land.  Ante,  215  a.  b.  p.  91.  Appouel  v.  Monnoux,  Mo.  97.  3  Leon. 
225.  Smith  v.  Tyndall,  2  Salk.  685.  Roll  v.  Osborne,  Mo.  859.  pi.  1180.  It  is  said, 
however,  that,  as  the  statute  only  transfers  the  legal  estate  to  the  use,  it  does  not  interfere 
with  the  title  deeds ;  and,  therefore,  that  the  feoffee  or  grantee  to  uses  is  entitled  to  them. 
Estoffe  v.  Vaughan,  Dyer,  277  a.  Stockman  v.  Hampton,  Cro.  Car.  44 1.  Huntingdon  v. 
Mildmay,  Cro.  Car.  217.  Reynell  v.  Long,  Carth.  315.  Whitfield  v.  Fausset,  1  Ves.  387. 
394.  3  T.  R.  156.  1  Sand.  112.  Sed  vid.  ante,  p.  355.  n.  (55).  4  Cru.  Dig.  203, 904. 
The  third  section  of  the  statute  contains  a  saving,  "  to  all  and  singular  those  persons,  and 
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altered.    And  if  there  could  be  two  uses  of  one  and  the  same  land,    •279  a. 
then  could  *not  the  said  "statute  execute  either  of  them  for  the  un-     (575)» 

*o  their  heirs,  which  be  or  hereafter  shall  be  seised  to  any  use,  all  such  former  right,  title, 
entry,  interest,  possession,  rents,  customs,  services,  and  action,  as  they,  or  any  of  them, 
might  have  had  to  his  or  their  own  proper  use,  in  or  to  any  manors,  lands,  tenements, 
rents,  or  hereditaments,  whereof  they  be,  or  hereafter  shall  be,  seised  to  any  other  use,  as 
if  this  act  had  not  been  made ;"  in  consequence  whereof,  no  term  for  years  or  other  interest, 
of  which  a  person,  to  whom  lands  are  conveyed  to  uses,  is  possessed  in  his  own  right,  will 
be  merged  by  such  conveyance.    7  Co.  19  b.  20  a.    Ferres  and  Curson  v.  Ferman,  Cro. 
Jac.  643.     Cook  v.  Fountain,  1  Vent.  195,  280.    3  Prest.  Conv.  364—373.    Ante,  p.  559. 
n.  (k).    The  necessity  of  supposing  some  person  to  be  seised  to  a  use  before  it  can  be 
executed  by  the  statute,  gave  rise  to  the  doctrine  of  a  possibility  of  seisin,  or  scintilla  juris, 
in  feoffees,  releasees,  &c.  to  uses,  when  all  actual  estate  is  taken  from  them  by  the  opera- 
tion of  the  statute.    This  possibility  of  seisin  is  supposed  to  exist  in  two  particular  cases : 
first,  upon  the  limitation  of  springing  uses;  secondly,  upon  the  creation  of  contingent  uses. 
1st.  If  a  feoffment,  or  lease  and  release  be  made,  a  fine  levied,  or  recovery  suffered  to  A. 
and  his  heirs,  to  the  use  of  B.  and  his  heirs,  until  C.  pay  a  sum  of  money,  and  then  to  the 
use  of  C.  and  bis  heirs;  in  this  case  the  use  is  executed  in  B.  and  his  heirs  by  the  statute: 
and  as  this  use  is  coextensive  with  the  seisin  of  A.  there  can  be  afterwards  no  actual  seisin 
remaining  in  him :  but  when  C.  pays  the  money,  the  former  use  to  B.  ceases,  and  a  new 
use  springs  up,  and  is  executed  in  C.  in  fee.    The  question  is,  out  of  whose  seisin  is  the 
secondary  use  to  be  served  ?    It  cannot  be  served  out  of  the  possession  of  B.,  because  he 
is  cestui  que  use ;  nor  out  of  the  original  seisin  of  the  feoffor,  &c. ;  because  the  livery,  &c 
entirely  divested  him  of  all  possession  whatever.     1  Leon.  269.    Neither  could  the  use  to 
C.  be  executed  until  payment  of  the  money ;  because  the  two  uses  could  not  exist  at  the 
same  time.    Ante,  271  b.  p.  571.    To  avoid  these  difficulties,  it  was  said,  that  the  use 
should  arise  out  of  the  original  seisin  of  A.  the  grantee;  that  although  no  actual  seisin 
remained  in  him  after  the  execution  of  the  use  to  B.,  yet  upon  the  cesser  of  the  use  limited 
to  B.,  the  original  seisin  reverted  to  A.  for  the  purpose  of  serving  the  secondary  use  to  C. : 
and  that  before  the  money  was  paid,  this  possibility  of  reverter  of  the  original  seisin  should 
be  considered  as  a  possibility  of  seisin,  or  scintilla  juris.    2dly.  A  feoffment  is  made  to 
J.  S.  in  fee,  to  the  use  of  A.  for  life,  remainder  to  the  use  of  his  first  son  unborn  in  tail, 
with  remainder  to  the  use  of  B.  in  fee.    Does  any  and  what  seisin  remain  to  J.  S.  until  the 
birth  of  a  son  of  A.  1    The  solution  of  this  question  formed  the  great  difficulty  in  Chud- 
leigh's  case,  1  Co.  120  a.    On  the  one  hand  it  was  said,  that  an  actual  estate  in  remainder 
Tested  in  J.  S.  to  serve  the  contingent-  use,  when  it  came  in  esse :  whilst  others  were  of 
opinion,  that  no  part  of  the  original  seisin  remained  in  J.  S.,  and  that  the  contingent  use, 
when  it  should  arise,  must  be  served  out  of  the  former  seisin  of  the  grantee :  that  is  to  say, 
that  as  the  whole  seisin  was  taken  out  of  J.  S.,  so  much  of  it  as  was  necessary  to  serve  the 
contingent  use,  when  it  came  m  esse,  should  remain  in  the  preservation  and  custody  of  the 
law,  and  should  not  return  to,  or  revert  in  him.    But  both  these  opinions  were  considered 
erroneous ;  for,  with  regard  to  the  first,  as  the  use  was  limited  to  A.  for  life,  remainder  to 
B.  in  fee,  this  was  commensurate  to  the  whole  fee,  and  did  not  admit  of  any  intervening 
estate,  until  that  limited  to  the  son  should  arise ;  besides,  if  J.  S.  had  a  vested  estate  in 
remainder,  he  might  enter  for  a  forfeiture,  and  punish  waste,  &c. ;  and  it  is  clear,  that  tire 
parties  intended  him  no  such  benefit    With  respect  to  the  second  notion,  it  was  thought 
to  be  against  the  words  and  meaning  of  the  statute,  which  requires  the  grantee  to  be  seised 
at  the  time  of  the  execution  of  the  use.    But  the  true  construction  appears  to  be,  that  J.  S. 
had  not  an  actual  estate  or  seisin  during  the  suspense  of  the  contingency ;  nor  is  the  whole 
seisin  taken  from  him,  but  that  the  possession  is  executed  according  to  the  limitation  of  the 
uses ;  that  aa  a  new  use  will  arise  upon  the  birth  of  A.'s  son,  so  as  to  precede  the  limitation 
to  B.,  so  upon  that  event  a  seisin,  coextensive  with  the  estate  in  use  limited  to  such  son, 
will  vest  in  J.  S.  for  the  purpose  of  serving  it :  and  that  until  the  contingency  happens, 
J.  $.  has  a  mere  possibility  of  seisin,  which  may  never  become  actually  vested  in  him. 
1  Sand.  103—106.    Booth's  Ophuat  the  end  of  Shep.  Touch.    Maundrellv.  MaundreU, 
10  Ves.  255. 

3d.  With  respect  to  the  rules  applicable  to  limitations  of  uses  since  the  statute,  it  is 
settled,  that  the  same  words,  which  are  necessary  to  create  an  estate  in  fee  upon  a  convey- 
ance at  common  law/are  equally  necessary  upon  a  conveyance  to  uses  since  the  statute. 
CorbeVs  case,  1  Co.  87  b.  Jenk.  332.  pi.  65.  Foster  v.  Romney,  11  East.  594.  Abraham 
v.  Twig,  Cro.  Eliz.  478.    So  the  word  heirs  is  equally  necessary  to  create  an  estate  tail 
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(Ante,  22b.)   certainty.     But  if  A.  disseise  one  to  the  use  of  B.,  and  A.  doth 
(576)*     bargain  and  sell  *the  land  for  money  to  C,  C.  hath  an  use;  and  here 

in  deeds,  operating  by  way  of  use,  as  in  conveyances  at  common  law.  Neoel  v.  Netd, 
1  Roll.  Abr.  837.  1  Brownl.  152.  Makepeace  v.  Fletcher,  Com.  Rep.  457.  Ante,  20  a, 
▼ol.  1.  p.  519.  Bat  with  respect  to  words  regulating  or  modifying  an  estate,  words  of 
modification  of  less  definitive  import,  than  those  required  in  common  law  conveyances,  wiH 
suffice  in  a  deed  operating  by  way  of  use.  Thus  it  has  been  determined,  that  the  worts 
M  equally  to  be  divided,9'  will  create  a  tenancy  in  common,  in  a  conveyance  to  uses,  at 
well  as  in  a  will.  Migden  v.  ValUer,  2  Ves.  252,  257.  3  Atk.  731.  Goodtitk  v.  Stcka, 
1  Wils.  341.  2  Vent.  365.  2  Prest.  Conv.  471.  Sed  vid.  Stratton  v.  Best,  2  Bro.  C.C. 
233.  2  Cas.  and  Op.  279.  As  to  the  cessor  of  the  estate  of  tenant  in  tail  during  his  life, 
we  have  seen  that  it  is  a  maxim  of  law,  that  a  condition  or  limitation  annexed  to  an  estate, 
ought  to  destroy  the  whole  of  the  estate,  to  which  it  is  annexed,  and  not  apart  only  of  it. 
Ante,  sect.  720,  721,  722,  723.  p.  289—292.  1  Co.  86  b.  4  Burr.  1941.  This  role  is 
applicable  to  limitations  by  way  of  use,  which  operate  so  as  to  defeat  or  avoid  estates: 
therefore,  if  an  estate  be  limited  to  the  use  of  J.  S.  in  tail,  with  a  proviso,  that  if  he  do 
such  an  act,  his  estate  shall  cease  during  his  life,  this  proviso  is  void.  1  Co.  86  b.  £t 
vid.  Cholmley  v.  Humble,  cited  1  Co.  86  a.  Corbet's  case,  Ibid.  83  b.  MildmayU  cm, 
6  Co.  40  a.  Tarrant's  case,  Moor.  470.  However,  as  a  condition  may  be  annexed  to  an 
estate  tail  to  determine  it  wholly  by  the  re-entry  of  the  donor  or  his  heirs,  (ante,  sect.  3C 
p.  28.  Croker  v.  Treviltian,  Cro.  Eliz.  35.  1  Leon.  292),  so  a  limitation  by  way  of  use 
may  enure  to  defeat  an  estate  tail,  as  if  tenant  in  tail  were  dead,  without  heirs  of  Aft  body. 
Mary  Partington's  case,  10  Co.  36.  This  doctrine  has  given  rise  to  the  introduction  of 
two  species  of  provisos  in  modern  practice.  The  one  is  adopted  in  a  settlement  of  estates, 
where  it  is  intended,  that  the  person  in  possession  of  them,  under  the  settlement,  srald 
use  the  name,  and  bear  the  arms  of  the  settler ;  and  in  case  of  refusal  or  neglect,  that  the 
uses  and  estates  thereby  limited,  shall  cease  and  determine,  as  if  the  person  so  refusing  or 
neglecting,  being  tenant  for  life,  were  dead,  or  being  tenant  in  tail,  were  dead  without  issue, 
inheritable  under  the  intail.  1  Sand.  120.  Et  vid.  for  the  form  of  such  power,  ibid. 
Appendix,  No.  1.  2  Bridg.  Con.  8.  10.  469.  575.  The  other  proviso  is  used  in  settle- 
ments, for  the  purpose  of  defeating  the  estate  of  a  tenant  in  tail,  in  case  he  shall  become 
entitled  to  a  certain  other  estate ;  and  limiting  or  shifting  the  use  upon  that  event,  to  another 
person,  as  if  such  tenant  in  tail  were  dead  without  issue.  1  Saund.  120.  Ibid.  Appendix, 
No.  2.  1  Bridge.  Con.  304.  Nicolls  v.  Sheffield,  2  Bro.  C.  C.  215.  Doe  v.  Henosge, 
4  T.  R.  13.  Stanley  v.  Stanley,  16  Yes.  491.  It  is  also  observable,  that  a  man  cannot 
make  a  fraction  in  an  estate,  in  the  case  of  a  limitation  by  way  of  use,  which  cannot  be 
done  in  a  conveyance  by  livery  in  possession.  Therefore  if  a  man  makes  a  feoffment  in 
fee  of  land  to  the  use  of  A.  and  his  heirs  every  Monday,  and  to  the  use  of  B.  and  his  beirs 
every  Tuesday,  and  to  the  use  of  C.  and  his  heirs  every  Wednesday,  these  limitations  are 
void.  Per  Walmesley,  J.  1  Co.  87  a.  Nor  can  uses  be  limited  so  as  to  abrograte  the 
law.  Thus,  if  there  be  a  limitation  to  the  use  of  A.  and  his  heirs,  provided  that  if  he  give 
a  mortal  blow  to  any  person,  the  use  shall  cease  as  to  him,  and  remain  over ;  this  is  fraud- 
ulent to  prevent  an  escheat,  and  therefore  void.  Moor.  633.  3  Atk.  180.  With  respect 
to  limitations  of  uses,  and  creation  of  legal  estates  by  the  statute,  which  differ  6om  the 
rifles  of  the  common  law,  it  is  observable,  that  at  common  law,  if  a  feoffment  had  been 
made  to  a  stranger  and  the  feoffor,  the  stranger  took  the  whole,  Perk.  8. 203 ;  but  now,  if 
a  feoffment  be  made  to  the  use  of  the  feoffor,  or  to'the  use  of  the  feoffor  and  a  stranger,  it 
is  a  good  limitation  of  the  use,  and  the  statute  executes  it  in  the  feoffor  alone  in  the  first 
instance,  and  in  him  and  the  stranger  in  the  second.  And  this  method  of  vesting  the 
legal  estate  in  the  grantor  by  his  own  conveyance,  can  be  effected  by  a  feoffment,  fine, 
recovery,  or  lease  and  release;  for  in  each  of  these,  the  seisin  is  conveyed  te  the  feoffee, 
&c.  and  that  seisin  is  sufficient  to  serve  uses  declared  to  the  feoffor,  &c.  or  to  any  other 
person.  But  in  a  bargain  and  sale,  where  the  use  first  passes,  and  then  the  possession  is 
executed  in  the  bargainee  by  the  statute,  no  other  use  can  be  declared  upon  this  estate; 
according  to  the  rule,  that  a  use  cannot  be  limited  to  arise  out  of  a  use.  Dyer,  155  a.  b. 
1  Co.  136  b.  137  a.  And  yet  a  man  may  covenant  to  stand  seised  to  the  use  of  himself. 
1  Sand.  123.  As  a  man  could  not,  at  common  law,  convey  to  himself,  so  neither  could  be 
make  a  conveyance  to  his  wife,  Moyse  v.  Giles,  2  Vern.  385.  Lucas  v.  Lucas,  1  Atk.  271. 
a.  2,  last  ed.  Ante,  3  a.  vol.  1.  p.  132.  n.  9;  but  by  limiting  a  seisin  to  the  feoffee, 
releasee,  &c.  he  may  declare  the  use  to  his  wife,  which  will  be  executed  by  the  statute. 
Ante,  112  a.  vol.  1.  p.  130.    By  the  common  law,  we  have  seen,  a  man  could  not  make 
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be  two  uses  of  one  land,  but  of  several  natures ;  the  one,  viz.  upon 

the  *bargain  and  sale  to  be  executed  by  the  statute,  and  the  other    (577)* 

not 

his  own  heir  a  purchaser,  even  of  an  estate  tail,  ante,  22  b.  p.  141 ;  but  a  man  may  limit 
the  uses  so  as  to  make  his  heirs  special  take  either  by  purchase  or  descent.    Ibid.    Et  vid. 
Wilis  v.  Palmer,  6  Burr.  2615.    2  Bl.  Com.  687.     Tippin  v.  Cosin,  Carth.  272.    4  Mod. 
380.    Else  v.  Osborne,  1  P.  Wins.  387.    Fearn.  Cont.  Rem.  54—62.  4th  edit.    A  grantor, 
howerer,  cannot  eren  under  a  conveyance  which  operates  by  way  of  use,  enable  his  heir, 
general  to  take  a  remainder  as  purchaser,  under  a  limitation  to  his  heirs;  but  where  the 
limitation  is  to  the  right  heirs  of  the  grantor,  the  use  so  limited,  is  construed  to  be  the  old  toe, 
and  will  be  executed  in  him  as  the  reversion  in  fee,  and  not  as  a  remainder.    1  Go.  129  b. 
130  a.     Godoiphin  v.  Abingdon,  2  Atk.  57.    Fenwick  v.  Milford,  Moor.  284.    1  Leon.  182. 
Bead  v.  Errtjgton,  Cro.  Eliz.  321.    Earl  of  Bedford's  case,  Moor.  718.     1  Co.  130  a. 
Cro.  Eliz.  334.    Bingham's  ease,  2  Co.  91  b.    Ante,  22  b.  p.  141.  n.  7.    So  it  is  a  rule  of 
law,  that  if  an  estate  be  conveyed  to  two,  the  one  being  capable,  and  the  other  incapable, 
at  the  time  of  the  grant,  he  who  is  capable  shall  take  the  whole,  1  Co.  100  b.  13  Co.  57 ; 
and  that  joint-tenants  cannot  take  at  different  periods,  2  Rol.  Abr.  417.  pi.  8.    Ante,  9  a. 
toI.  1.  p.  496.  188  a.  rol.  1.  p.  732 :  But  since  the  introduction  of  uses,  if  A.  make  a  feoff- 
ment in  fee  to  the  use  of  B.  and  his  wife,  that  shall  be ;  though  the  whole  estate  will  vest 
in  B.  at  first,  yet  upon  his  marriage,  the  wife  shall  take  jointly  with  him.    Mutton's  case,  v. 
Moor.  96.    Dyer,  274  b.    1  Co.  101  a.    Samme's  case,  13  Co.  57.    Et  vid.  Wells  v.  Fm- 
ton,  Moot.  634.    Stratum  v.  Best,  2  Cro.  C.  C.  233.    Ante,  188  a.  vol.  1.  p.  732.    No 
estate  of  freehold,  can,  by  the  common  law,  be  granted  to  commence  in  futuro,  Barwich's 
ease,  5  Co.  94  b.    2  Vent.  204.    Roe  v.  Tranmer,  2  Wils.  75 ;  neither  can  a  contingent 
remainder  be  supported  without  an  express  particular  estate  of  freehold,  ante,  217  a.  p.  14 : 
But  in  conveyances  to  uses,  the  courts  have  supported  these  future  limitations,  when  no 
particular  estate  has  been  created,  either  in  the  shape  of  remainders,  or  as  springing  uses. 
1  Atk.  586.     1  Sand.  128, 129.    Thus,  if  a  man  covenant  to  stand  seised  to  the  use  of  the 
heirs  of  his  own  body  (Carth.  263.  22  Vin.  283.  pi.  2.  and  the  cases  cited  in  the  notes 
there),  or  to  the  use  of  another  after  his  own  death  (Osman  v.  Sheaf e,  3  Lev.  370.    Roe  v.  * 
Tranmer,  supra),  or  if  he  bargain  and  sell  his  lands  after  seven  years,  Bac.  Uses,  63 ;  in 
each  of  these  cases  the  grant  is  good,  and  until  the  event  takes  place,  the  use  results. 
1  Sand.  129.    But  in  conveyances  operating  by  way  of  transmutation  of  possession,  it  is 
necessary  that  a  present  seisin  should  be  transferred,  in  order  to  serve  the  resulting  use. 
Thus,  if  a  feoffment,  or  lease  and  release,  be  made  to  I.  S.  and  his  heirs,  to  the  use  of  I.  S. 
and  his  heirs,  to  commence  four  years  from  thence,  or  after  the  death  of  the  grantor,  the 
limitation  of  the  use  to  I.  S.  is  good ;  for  during  the  four  years,  or  the  life  of  the  grantor,  it 
will  result  and  be  executed.    2  Salk.  675.    But  if  the  conveyance  had  been  to  I.  S.  and 
his  heirs  after  the  death  of  the  grantor,  to  the  use  of  1.  S.  and  his  heirs,  it  would  have  been 
void ;  because  it  is  the  grant  of  an  estate  of  freehold  to  commence  in  futuro.   Roe  v.  Tran- 
mer,  2  Wils.  75.    Lamb  v.  Archer,  1  Salk.  225.    When  a  feoffment  is  made  to  A.  and  his'  \ 
heirs,  to  the  use  of  the  heirs  of  the  body  of  the  grantor,  the  limitation  to  the  heirs  of  the    ' 
body  takes  effect  upon  the  death  of  the  grantor,  not  as  a  springing  use,  but  as  a  remainder; 
and  the  use  resulting  to  the  grantor  for  his  life  by  way  of  particular  estate,  the  grantor,  by 
the  union  of  the  particular  estate  and  the  remainder,  becomes  tenant  in  tail  in  possession. ' 
i  Rol.  Rep.  240.  22  Vin.  283,  and  the  cases  cited,  in  note  to  pi.  25.  2  Freera.  235.  pi.  307. 
258.  pi.  326.    1  Sand.  97,  98.    If  the  whole  fee  had  resulted  to  the  grantor,  the  heirs  of 
his  body  would  have  taken  as  purchasers,  by  way  of  springing  use :  but  the  decision  is 
formed  upon  the  true  construction  of  the  statute  of  Uses :  that  so  much  of  the  use  as  the 
gTantor  has  not  disposed  of,  and  no  more,  results  to  him.    1  Sand.  130.    It  is  also  a  maxim  \ 
of  the  common  law,  that  no  estate  can  be  limited  upon  a  fee-simple ;  or,  in  other  words,  an 
estate  in  fee-simple  cannot  be  made  to  cease  as  to  one,  and  take  effect  by  way  of  limitation, 
upon  a  contingent  event,  in  favour  of  another  person,  Seymor's  case,  10  Co.  97  b.  1  Salk. 
231.  pi.  9.   Dy.  33  a.  1  Co.  85  b.    10  Mod.  423.    Plowd.  29.   Ante,  18  a.  vol.  1.  p.  503— 
505.  143  a.  vol.  2.  p.  126, 127.   Fearn.  Cont.  Rem.  4th  ed.  8 :  but  it  is  clearly  settled  that 
limitations  of  this  kind  may  take  effect  by  way  of  use.    Bro.  Abr.  Feoff,  al.  Uses.  pi.  30. 
cites  6  Ed.  6.  B.  N.  C.  pi.  423.     Spring  v.  Csesar,  1  Rol.  Abr.  415.  pi.  12.     Haruxll  v. 
Lucas,  Moor.  99.    Earl  of  Kent  v.  Steward,  Cro.  Car.  358.    Such  a  shifting  or  springing 
use,  after  a  previous  limitation  of  the  fee,  cannot  be  barred  by  the  cestui  que  use  by  any 
kind  of  conveyance,  Lloyd  v.  Carew,  Prec.  Ch.  72.    Pig,  Rec.  134.    Palm.  13&—135. 
Bro.  Feoff,  al.  Uses,  pi.  50.  B.  N.  C.  137 :  in  which  respect  it  differs  from  a  contingent 
VOL.  II.  61 
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(578)*        *Note,  uses  are  raised  either  by  transmutation  of  the  estate,  as  by 
271b.     fine,  feoffment,  common  recovery,  &c  or  out  of  the  state  of  the 

On  what  con-  '  3  J 

remainder,  which  may  be  destroyed ;  but  it  agrees  with  an  executory  devise  after  a  pre- 
vious devise  of  the  fee.  Pells  v.  Browne,  Cro.  Jac.  590.  1  Eq.  Ab.  187.  However,  if  a 
man  covenant  to  stand  seised  to  the  use  of  himself  in  fee,  until  marriage,  and  then  to  the 
use  of  himself  and  his  intended  wife,  and  the  heirs  of  his  body,  with  remainders  over;  he 


Uses,  125;  but  a  lease  for  years  would  not  destroy  it,  although  it  would  bind  the  future 
use.  Bauld  v.  Wynxton,  Cro.  Jac.  168.  1  Sand.  138.  It  is  also  a  maxim  of  the  common 
law,  that  every  remainder  must  be  limited,  so  as  to  await  the  determination  of  the  particu- 
lar estate,  before  it  can  take  effect  in  possession.  Plowd.  24.  Fearn.  Cont.  Rem.  9.  390. 
394.  Cqgan  v.  Cogan,  Cro.  Eliz.  360 :  but  it  is  clear,  that  if  a  seisin  in  fee  be  limited  to 
I.  S.  to  the  use  of  A.  in  tail,  or  for  life,  provided  that  if  B.  return  from  Rome,  then  the 
lands  shall  remain  to  the  use  of  C.  in  fee ;  the  limitation  to  C.  will  vest  in  abridgment  of 
the  estate  limited  to  A.  2  Leon.  16.  1  Sand.  142.  So,  we  have  sejen,  limitations  which 
operate  so  as  to  determine  the  preceding  particular  estate,  before  its  regular  determination, 
may  be  effected  by  a  species  of  limitation,  which  is  not  properly  a  remainder,  nor  condition, 
but  which  is  distinguished  by  the  name  of  a  conditional  limitation.  Ante,  314  b.  p.  87-. 
4  Reev.  509,  510.  Plowd.  27.  32.  34.  414.  Dougl.  727.  n.  1.  Shep.  Touch.  150. 
With  respect  to  the  distinction  between  shifting  uses  and  conditional  limitations,  see 
1  Sand.  142—145.  Where  an  estate-tail  is  limited,  and  a  secondary  or  shifting  use  is 
limited  upon  it,  the  tenant  in  tail  may  by  recovery  bar  the  limitations  over.  Page  v.  /fey 
wordy  2  Salk.  570.  1  Lev.  35.  1  Sid.  102.  Fearn.  Cont.  Rem.  15,  16.  And  it  is 
observable,  that  when  an  estate  in  fee-simple  is  granted  or  devised,  with  a  shifting  use  or 
secondary  fee  limited  upon  it,  this  secondary  or  shifting  use  must  be  expressly  limited  to 
take  effect  within  the  compass  of  a  life  or  lives  in  being,  and  twenty-one  years,  and  (in  the 
case  of  a  posthumous  child)  a  few  months  over.  Ante,  20  a.  vol.  1.  p.  515.  n.  (7).  23  Yin. 
Abr.  252.  pi.  4 :  but  it  is  otherwise  where  the  limitation  of  the  use,  in  the  first  instance,  is 
in  tail.  And  the  reason  of  the  difference  is  this ; — in  the  former  case,  as  these  kinds  of 
shifting  uses  are  not  barrable  by  recovery,  they  would  tend  to  a  perpetuity ;  whereas,  in 
the  latter  case,  there  is  no  danger  of  a  perpetuity,  because  when  the  first  tenant  in  tail 
comes  into  possession,  he  may  bar  it  by  a  common  recovery.  See  1  Sand.  147.  Nichoh 
r.  Sheffield,  2  Bro.  C.  C.  215.  Doe  v.  Heneage,  4  T.  R.  13.  Besides  such  shifting  or 
springing  uses  as  take  effect,  or  arise,  upon  an  event  provided  for  by  the  deed,  in  which 
the  original  limitations,  intended  to  be  defeated  thereby,  are  created ;  there  is  also  a  species 
of  shifting  or  future  use,  which  arises  from  the  act  of  some  agent  or  person  nominated  in 
the  deed ;  and  this  is  called  a  use,  arising  from  the  execution  of  a  power.  Every  power 
of  this  kind  is  a  power  of  revocation,  and  new  appointment;  for  the  new  uses  and  estates 
created  under  the  appointment,  must  necessarily  (as  to  the  extent  of  such  appointment) 
revoke,  defeat,  or  abridge  the  uses  which  existed,  and  were  executed,  previously  to  the 
new  limitation.  2  Vera.  511.  Moor.  611.  And  therefore  it  is  not  necessary  (though 
sometimes  done)  to  limit  an  express  power  of  revocation  prior  to  the  power  of  appointing 
new  uses.  1  Sand.  148.  Powers  of  appointment  are  adopted  under  various  circumstances, 
and  they  may  either  by  the  express  provision  of  the  deea  precede,  or  be  reserved  after  the 
limitation  of  uses  intended  to  be  executed  subject  to  such  powers.  Thus  an  estate  may 
be  conveyed  to  I.  S.  and  his  heirs,  to  such  uses  as  A.  shall  appoint,  and  in  default  of 
appointment,  and,  subject  thereto,  to  the  use  of  A.  and  his  heirs.  And  it  is  immaterial 
whether  the  power  actually  precedes,  or  comes  after  the  limitation  of  the  use  to  A.  and  his 
heirs.  4  T.  K.  181.  1  Sand.  149.  But  a  power  of  revocation  and  new  appointment  can- 
not be  reserved  upon  a  legal  estate  at  the  common  law.  Ante,  237  a.  p.  123,  124.  1  Sand. 
149.  Su£.  Pow.  121.  In  most  modern  marriage  settlements,  powers  of  selling  and  exchang- 
ing are  limited  to  the  releasees ;  and  powers  of  leasing,  jointuring,  and  limiting  terms  for 
raising  portions  for  younger  children,  are  reserved  to  the  tenants  for  lives.    All 


powers,  by  whatever  words  they  are  created,  take  effect  by  way  of  limitation  of  use  oat  of 
the  original  seisin  of  the  feoffees  or  releasees.  1  Sand.  155.  As  to  the  priority  of  the 
several  powers  contained  in  a  settlement,  where  it  is  not  provided  for  by  the  instrument 
itself  (which  is  usually  done),  see  1  Sand.  158 — 162.  Sug.  Pow.  334 — 337.  See  further 
as  to  powers,  ante,  p.  125.  n.  (q  3),  p.  434.  n.  (0  1),  p.  449.  n.  (o),  p.  458.  n.  (l).  With 
respect  to  the  different  kinds  of  conveyances  derived  from  the  statute  of  Uses,  see  n.  (a) 
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owner  of  the  land,  by  bargain  and  sale  by  deed  indented  and  inr oiled,  JgJ*** . 


or  by  covenant  upon  lawful  consideration,  whereof  you  may  read  raked. 

Frarn'B 
lib.l.fcc£ia. 


plentifully  in  my  Reports  (b).  '  "  FrH?S*c*je, 

■•■u.a    ~~* 


infra ;  and  as  to  uses  and  trusts  which  are  not  executed  by  the  statute,  see  the  note  at  the 
end  of  this  chapter. — [Ed.] 

(b)  In  order  to  raise  a  use  by  the  statute,  there  must  be  either  a  direct  or  actual  convey- 
ance, operating  by  way  of  transmutation  of  possession,  or  a  contract  or  covenant,  operating 
as  a  bargain  and  tale,  or  a  covenant  to  stand  seised  to  uses.-  for  contracts  and  agreements  which 
are  merely  referrable  to  subsequent  conveyances,  do  not  raise  uses  under  the  statute.  See 
Horry.  Dix,  1  Sid.  25.  Petfield  v.  Pearce,  2  Rol.  Abr.  789.  Sainton's  ease,  96  a.  Shep. 
Touch.  82.  Wing  field  v.  Littleton,  Dy.  162  a.  Audley's  ease,  Ibid.  166  a.  Trevor  v.  Tre- 
vor, 1  P.  Wms.  622.  1  Eq.  Ab  38.  Edwards  v.  Freeman,  2  P.  Wms.  436.  439.  447. 
The  same  rule  seems  to  prevail  where  the  covenant  is  merely  executory,  and  upon  which 
an  action  of  covenant  is  the  proper  remedy,  in  case  the  covenant  is  not  performed.  Blithe- 
man  v.  Blitheman,  Cro.  Eliz.  279.  Benl.  121.  pi.  153.  Moor.  122.  pi.  269.  Buckler  v. 
Symons,  2  Rol.  Abr.  788.     Et  vid.  Holloway  v.  Pollard,  Moor.  761.     1  Sand.  107—111. 

The  conveyances  gnderthe  statute  of  uses  are,  1st.  A  bargain  and  sale;  which  operates 
without  any  transmutation  of  possession,  and  is  defined  to  be  a  contract  by  which  a  person 
conveys  his  lands  to  another  for  a  pecuniary  consideration ;  in  consequence  of  which,  a  use 
arises  to  the  bargainee,  and  the  statute  immediately  transfers  the  legal  estate  and  possession 
to  the  bargainee,  without  any  entry  or  other  act  on  his  part.  2  Inst.  671.  Ante,  p.  461.  n. 
(q)..  The  proper  and  technical  words  of  this  conveyance  are  bargain  and  sell ;  but  they 
are  by  no  means  necessary,  nor  material  to  its  operation.  For  if  a  man  for  a  pecuniary  con- 
sideration, by  deed  indented,  covenant  to  stand  seised  to  the  use  of  another  person  (8  Co. 
94  a.  7  Co.  40.  1  Vent.  138.).  or  give  and  enfeoff  (3  Leon.  16.),  or  alien,  grant,  and  de- 
mise to  him,  8  Co.  49  a.  Taylor  v.  Kale,  Cro.  Eliz.  166;  such  deed,  if  properly  inrolled, 
will  operate  as  a  bargain  and  sale.  2  Sand.  48.  In  every  bargain  and  sale  there  must  be  a 
use,  and  a  seisin  to  serve  it;  and  therefore  a  person  incapable  of  standing  seised  to  a  use, 
cannot  transfer  lands  by  this  conveyance.  See  Gilb.  Uses,  285.  Cro.  Jac.  50.  Supra,  n. 
(a),  p.  571.  573.  All  corporeal  hereditaments,  of  which  the  bargainor  has  a  seisin,  and  all 
incorporeal  hereditaments  in  actual  existence,  may  be  conveyed  by  this  conveyance;  because 
they  may  be  limited  to  uses.  Taylor  v.  Vak,  supra.  Beaudely  v.  Brook,  Cro.  Jac  189. 
Supra,  p.  571.  573.  n.  (a).  So  a  trust  declared  upon  a  legal  estate,  and  an  equity  of  redemp- 
tion, may  be  transferred  by  bargain  and  sale.  Oldin  v.  Samborn,  2  Atk.  15.  Et  vid.  Shrap- 
neJI  v.  Vernon,  2  Bro.  C.  C.  268.  272.  A  man  seised  in  fee  may  convey  by  bargain  and 
sale  for  a  term  of  years ;  but  no  chattel  interest  already  created  can  be  transferred  by  bar- 
gain and  sale,  Gilb.  Uses,  286 ;  because  the  owner  of  a  chattel  interest  has  no  seisin  out  of 
which  a  use  can  arise.  Poph.  76.  1  Sand.  210.  Idem,  vol.  2.  p.  51.  4  Cru.  Dig.  178. 
A  pecuniary,  or  rather  valuable,  consideration,  is  necessary  to  the  validity  of  this  convey, 
ance,  1  Co.  176  a.  1  Freem.  249.  22  Vin.  205.  2  Prest  Conv.  373;  but  this  may  be  a 
trifling  one,  as  the  payment  of  5?.,  or  the  reservation  of  a  rent  of  12rf.  2  Rol.  Abr.  787, 
788.  10  Co.  34  a.  The  actual  sum  paid  by  the  bargainee,  need  not  be  stated,  if  the  con- 
veyance be  expressed  to  be  made  in  consideration  of  a  certain  (2  Rol.  Abr.  786.)  or  compe- 
tent sum,  Fisher  v.  Smith,  Moor.  570 ;  neither  is  there  a  necessity  that  the  money  should 
be  paid  upon  the  execution  of  the  bargain  and  sale,  see  1  Leon.  6.  Dyer,  337  a.  pi.  34 ; 
nor  is  it  absolutely  necessary  that  the  consideration  should  be  mentioned  in  the  deed,  as  an 
averment  of  a  consideration  which  is  consistent  with  the  deed  is  admissible  in  evidence. 
Willes,  677.  Ante,  p.  9.  10.  n.  (i).  But  if  the  consideration  of  money  be  expressed  in  the 
deed,  no  averment  will  lie  that  it  was  not  actually  paid.  Clarkson  v.  Hanway,  2  P.  Wms. 
904.  When  the  statute  of  Uses  was  made,  it  was  foreseen,  that  all  lands  would  thenceforth 
be  conveyed  by  bargain  and  sale,  being  a  conveyance  of  a  private  nature.  To  prevent  this, 
it  was  enacted  in  the  same  session  of  parliament  by  stat.  27  H.  8.  c.  16,  that  such  bargains 
and  sales  should  not  enure  to  pass  a  freehold,  unless  the  same  be  made  by  deed  indented 
(see  3  Leon.  16,  17.),  and  inrolled,  in  parchment  (2  Inst.  673.  Dyer,  218.),  within  six 
lunar  months  (2  Inst.  674.  Shep.  Touch.  223,)  from  the  date  (if  the  deed  have  a  date,  or  if 
not,  then  from  the  delivery,  Ibid.  Hob.  140.),  in  one  of  the  courts  of  record  at  Westminster, 
or  with  the  custos  rotulorum  of  the  county,  where  the  lands  lie.  2  Inst.  671.  Gilb.  Uses, 
90.  The  inrolment  may  be  made  either  upon  the  day  of  the  date  (2  Inst.  674.),  or  upon 
the  last  day  of  the  six  months,  reckoning  the  day  of  the  date  exclusively.  Thomas  v.  Po- 
pham,  Dyer,  218.  In  consequence  of  the  statute  of  Inrolments,  the  freehold  does  not  past 
Dram  the  bargainor  until  the  deed  of  bargain  and  sale  is  duly  inrolled ;  but  the  inrolment. 
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» 
(579)*        *  Here  is  to  be  observed  the  intendment  of  law,  that  when  a  feoff- 
271  a.     ment  is  made  to  a  future  use  or  to  the  performance*  of  his  last  will, 

(580)* 
On  feoffment  to  fitture  tint,  the  use  results  in  the  fenffbr  in  the  mean  time. 

3BH.6.Suhpepua,22.    15  H.  7. 12b.   37  H.  6.  36.    11  H.  4. 52.    7H.4.22.    1  Mat.  111. 
Dyer,  (pBep.  18a.)   (Post,  111  b.  112a.)   <2Rep.6&) 

has,  for  moat  purposes,  a  relation  to  the  delivery  of  the  deed,  9  Inst  674 :  and  thereby 
aroids  all  mesne  incumbrances  and  conveyances  made  by  the  bargainor  between  the  date, 
or  delivery,  and  the  inrolment  MtUlery  y.  Jennings,  2  Inst  674.  Flower  v.  Baldwin^  Cro. 
Car.  217.  Neither  the  death  of  the  bargainor  or  bargainee  before  inrolment,  will  prevent 
the  passing  of  the  estate.  And,  where  the  bargainee  dies  before  inrolment,  his  heir  shall 
he  in  by  descent,  2  Inst.  674.  Dymock's  case,  Cro.  Jac.  408.  Hob.  136 ;  and  his  wile 
shall  have  dower,  in  case  the  deed  be  afterwards  inrolled.  Cro.  Car.  217.  2  Sand.  55. 
Et  vid.  ante,  186  a.  vol.  1.  p.  734.    Ow.  70.    2  Bulst  89.    The  bargainee  of  a  reversion 

.  shall  have  the  rent  incurred  between  the  delivery  and  inrolment  of  the  deed,  Latch.  157. 
1  Sid.  310 :  but  if  the  rent  be  paid  by  the  tenant  to  the  bargainor,  the  payment  is  lawful, 
and  the  bargainor  is  not  compellable  at  law  to  account  for  it  Ow.  150.  69.  Dyer,  218. 
Godb.  156.    So  if  a  bargainee  grant  a  rent  before  inrolment,  it  is  a  good  grant,  if  the  deed 

,  he  afterwards  inrolled.  Cro.  Car.  217.  A  bargainee  before  inrolmenr  may  be  a  good  te- 
nant to  the  praecipe  for  suffering  a  recovery,  2  Inst.  675.  Ow.  70 ;  and  he  may  receive  a 
release  from  a  stranger,  2  Inst  675 ;  but  it  is  said,  that  if  a  bargain  and  sale  be  made  to  A. 
and  B.  and  their  heirs,  and  A.  release  to  B.  before  inrolment,  such  release  is  void.  Shep. 
Touch.  227.  So  if  a  disseisor  bargain  and  sell  the  lands,  and  the  disseisee  release  to  the 
bargainee  before  inrolment,  the  release  is  inoperative,  1  Rol.  Rep.  425;  but  a  release  to  the 
bargainor  will,  in  such  case,  enure  for  the  benefit  of  the  bargainee.  MockeWs  case,  Shep. 
Touch.  227.  But  if  a  bargainee  before  inrolment  convey  the  estate  by  bargain  and  sale  to 
another  person,  and  then  inrol  the  first  deed,  the  second  bargain  and  sale  is  void,  though  it 
should  afterwards  be  inrolled.  Sir  Robert  Barker's  case,  Shep.  Touch.  227.  Bellingham  ▼. 
Mop,  Cro.  Jac.  52,  409.  Perry  v.  Bowes,  1  Vent  360.  T.  Jo.  169.  So  a  lease  made  by 
a  bargainee  before  inrolment  is  not  valid.  Cro.  Car.  110.  Carth.  178.  2  Sand.  56. 
Though  the  inrolment  has  relation  to  the  delivery  of  the  deed  to  avoid  all  mesne  incumbran- 
ces and  conveyances  made  by  the  bargainor ;  yet  it  does  not  devest  any  estate  lawfully  set- 
tled in  the  bargainee  in  the  interim.  Hynd's  case,  4  Co.  71  a. ;  therefore  if  a  feoffment  be 
made,  or  fine  levied  by  the  bargainor  to  the  bargainee  before  inrolment,  he  shall  take  by  the 
feoffment  or  fine,  and  not  by  the  bargain  and  sale.    But  if,  in  a  case  of  this  kind,  the  bar- 

•  gainor  incumbers  the  land  between  the  execution  of  the  bargain  and  sale,  and  the  levying 
the  fine,  &c.  then  the  inrolment  shall  have  relation  back  for  the  avoiding  suoh  mesne  incum- 
brances in  favour  of  the  bargainee.  2  Inst  671,  672.  Shep.  Touch.  226.  fiortkusnbcr- 
land's  case,  Moor.  337.  Popham's  case,  4  Leon.  4.  Flower  v.  Baldwin,  Cro.  Car.  217.  4 
Cru.  Dig.  184.  By  the  stat  10  Ann.  c.  18.  s.  3.  it  is  enacted,  that  a  oopy  of  the  iurolment 
of  a  bargain  and  sale,  examined  with  the  inrolment,  and  signed  by  the  proper  officer,  and 
proved  upon  oath  to  be  a  true  copy,  so  examined  and  signed,  shall  in  all  cases  be  of  the  same 
force  and  effect  as  the  indenture  of  bargain  and  sale  would  be,  if  the  same  was  produced. 
The  words  of  the  statute  of  Inrolments,  27  H.  8.  only  extend  to  estates  of  inheritance  or 
freehold ;  and,  therefore,  a  bargain  and  sale  of  lands  for  a  term  of  years  need  not  be  inrol- 
led. 2  Inst  671.  And  there  is  a  proviso  in  the  act,  that  it  shall  not  extend  to  heredita- 
ments lying  within  any  city,  borough,  or  town  corporate,  wherein  the  mayors,  recorders,  or 
other  officers,  have  authority  to  inrol  deeds.  See  Claiborne's  case,  Dyer,  229.  Dariy  v. 
Bois,  Yelv.  123. 

2d.  A  covenant  to  stand  seised  to  uses ;  which  is  also  a  conveyance  operating  without 
transmutation  of  possession,  by  which  a  man,  seised  of  lands,  covenants  in  consideration 
of  blood  or  marriage  that  he  will  stand  seised  of  the  same  to  the. use  of  his  child,  wife,  or 
kinsman ;  for  life,  in  tail,  or  in  fee.  Here  the  statute  executes  at  once  the  estate ;  for  the 
party  intended  to  be  benefited,  having  thus  acquired  the  use,  is  thereby  put  immediately 
into  corporeal  possession  of  the  land,  without  ever  seeing  it,  by  a  kind  of  parliamentary 
vmagic.  2  Bl.  Com.  338.  7  Co.  40  b.  2  Inst.  672.  The  consideration  of  this  conveyance 
is  the  foundation  of  it ;  and  therefore  the  words  covenant  to  stand  seised  are  not  absolutely 
necessary,  but  any  other  words,  such  as  grant,  bargain  and  sell,  or  assign,  will  create  a  cove- 
nant to  stand  seised,  if  it  appears  to  have  been  the  intention  of  the  party  to  use  them  for 
that  purpose.  Crossing  v.  Scudamore,  I  Vent  137.  Lade  v.  Baker  and  Marsh,  2  Vent  15<>. 
Doe  d.  Milbum  v.  Salkeld,  Willes,  673.  Doe  v.  Simpson,  2  Wils.  22.  A  covenant  to  stand 
seised  being,  however,  a  conveyance  of  a  private  nature,  and  valid  without  inrolment,  it  is 
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the  *feoffees  shall  be  seised  to  the  use  of  the  feoffor  and  of  his  heirs    *27l  b. 
in  the  mean  time. 

Ipsas  etenim  leges  cupiunt  utjure  regantur. 


absolutely  necessary  that  tbe  consideration  be  either  affection  to  a  near  relative,  or  marriage. 
Sharrington  v.  titration,  Plowd.  300.  Bould  v.  Wimton,  2  Rol.  Abr.  786.  But  if  the  con- 
sideration appear,  it  will  be  sufficient,  though  it  be  not  particularly  expressed ;  as  if  a  man 
covenant  to  stand  seised  to  the  use  of  his  wife,  son,  or  cousin,  without  saying  in  considera- 
tion of  the  natural  love  which  he  bears  towards  them,  yet  the  covenant  will  raise  the  use. 
BedelPi  cast,  7  Co.  40.  2  Wils.  22.  2  Rol.  Abr.  784.  As  to  the  considerations  of  friend- 
ship, long  acquaintance,  of  being  school-fellows,  affection  to  a  natural  son,  and  that  the  king 
is  head  of  the  commonwealth ;  they  will  not  raise  uses  by  way  of  covenant  to  stand  seised. 
See  Plowd.  302.  2  Rol.  Abr.  783.  2  Co.  15  a.  b.  2  Sand.  82.  Ante,  123.  vol.  1.  p.  147. 
n.  (8).  And,  though  in  the  case  of  a  covenant  to  stand  seised,  a  use  will  arise  to  those  who 
are  within  the  consideration,  no  use  will  arise  to  those  who  are  strangers  to  it.  Paget'*  case, 
1  Co.  154  a.  WUtmapU  ease,  2  Co.  15  a.  Smith  v.  Ruky,  Cro.  Car.  529.  Whaky  v.  Tan- 
atd%  2  Lev.  52.  54.  A  covenant  to  stand  seised  being  similar,  in  many  respects,  to  a  bar- 
vgain  and  sale,  it  follows  that  no  person  can  transfer  lands  by  this  mode  of  conveyance,  who 
cannot  be  seised  to  a  use :  nor  can  any  species  of  property  be  transferred  by  covenant  to 
stand  seised,  which  cannot  be  conveyed  to  a  use.  4  Cm.  Dig.  187.  And  in  order  to  render 
this  conveyance  effectual,  the  covenantor  should  have  a  vested  estate  in  possession,  rever- 
sion, or  remainder.  Therefore  a  covenant  to  stand  seised  of  land,  which  the  covenantor 
shall  afterwards  purchase,  is  void.  Moor.  342.  Cro.  Eliz.  401.  2  Rol.  Abr.  790.  pi.  8. 
Ibid.  pi.  9.  In  the  case  of  a  covenant  to  stand  seised,  the  estate  continues  in  the  covenan- 
tor nntil  a  lawful  use  arises.  1  Co.  154  a.  It  is  also  observable,  that  a  bargain  and  sale, 
and  covenant  to  stand  seised,  pass  no  interest  but  that  which  the  bargainor  or  covenantor 
can  lawfully  transfer :  and  therefore  when  either  of  these  conveyances  is  made  by  a  tenant 
in  tail,  it  cannot  produce  a  discontinuance,  SeymorU  case,  10  Co.  95.  1  Atk.  2 ;  and  when 
made  by  a  tenant  for  life,  it  will  not  create  a  forfeiture;  neither  will  it  destroy  contingent 
remainders  depending  upon  such  life-estate.  2  Sand.  83.  4  Cru.  Dig.  193.  Gilb.  Uses, 
140.  And  as  these  conveyances  only  pass  a  use,  and  the  legal  estate  and  possession  is 
transferred  by  the  statute,  and  as  no  use  can  be  limited  to  arise  out  of  a  use,  ante,  p.  573.  n. 
(a),  2  Prest.  Conv.  482;  it  follows,  that  a  use  cannot  be  limited  upon  the  legal  estate  of 
the  bargainee  or  covenantee,  so  as  to  be  executed  by  the  statute;  but  the  second  use  will  be 
a  mere  trust.  See  TyrrtlP*  cage,  Dyer,  155  a.  1  And.  37.  1  Leon.  148.  2  Prest.  Conv. 
482,  483.  1  Prest.  Abstr.  307.  That  a  rent  may  be  reserved  on  a  covenant  to  stand  seised, 
see  Ftivett*  v.  God*ony  W.  Jo.  179. 

3d.  A  lease  and  release ;  which  is  a  conveyance  operating  by  transmutation  of  possession, 
and  usually  classed  under  those  which  derive  their  effect  from  the  statute  of  Uses,  but  of 
which  only  one  part  is  derived  from  that  statute,  and  the  other  part  from  the  principles  of 
the  common  law.  Though  it  is  called  a  lease  and  release,  it  is  in  fact  a  bargain  and  sale 
for  a  year,  and  a  common  law  release,  operating  by  way  of  enlargement ;  and  owes  its-  rise 
to  the  following  circumstances.  The  framers  of  the  statute  of  Uses  foresaw,  that  freehold 
estates  would  thenceforth  become  transferable  by  parol  only,  without  any  form  or  ceremony 
whatever.  A  clause  was  therefore  inserted  in  that  statute,  by  which  all  bargains  and  sales 
of  freehold  estates,  were  required  to  be  made  by  writing,  indented  and  inrolled.  This  pro- 
vision, which,  if  it  had  not  been  evaded,  would  have  introduced  an  almost  universal  regis* 
ter  of  conveyances  of  the  freehold,  in  the  case  of  corporeal  hereditaments,  was  soon  de- 
feated by  the  omission  to  extend  the  statute  to  bargains  and  sales  for  terms  of  years.  4  Cru. 
Dig-.  195,  196.  In  the  times  of  Hen.  6.  and  Edw.  4.  it  was  not  unusual  to  execute  a  lease 
for  two  or  three  years,  completed  by  the  actual  entry  of  the  lessee,  for  the  express  purpose 
of  enabling  him  to  receive  a  release  of  the  inheritance;  and  which  was  accordingly  made 
to  him  within  a  short  time  afterwards.  The  lease  and  release,  executed  in  this  manner, 
transferred  the  freehold  of  the  releasor  as  effectually  as  if  it  had  been  conveyed  by  fine  or 
feoffment.  3  Reev.  Hist.  357.  When  it  was  observed  that  the  statute  of  Uses  transferred 
the  actual  possession  without  entry,  the  idea  of  a  lease  and  release  was  adopted.  A  bar- 
gain and  sale  for  a  year  was  made  by  the  tenant  of  the  freehold  to  the  person  to  whom  the 
lands  were  intended  to  be  released.  This  bargain  and  sale  (which  does  not  require  inrol- 
ment,  2  Co.  36  a.  £  Co.  94  a.%  in  consequence  of  the  consideration,  makes  the  bargainor 
stand  seised  to  the  use  of  the  bargainee ;  and  then  the  use  of  the  term  for  a  year  being 
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(581)*        *And  the  reason  would  that  seeing  the  feoffment  is  made  without 
(582)*    consideration,  and  the  feoffer  hath  not  disposed  of  the  'profits  ih  the 

(IRol.Abr. 
.830.  Sid.  45a 

vested  in  the  bargainee,  the  statute  of  Uses  immediately  transfers  the  possession,  and  vesta 
the  legal  estate  iu  the  bargainee ;  and  it  is  now  clearly  settled  that  the  estate,  vested  in  the 
bargainee  upon  the  execution  of  the  deed  is  capable  of  receiving  a  release  of  the  reversion 
before  or  without  an  actual  entry  by  him.    Cro.  Car.  110.     Cro.  Jac.  604.     Cart.  66.    A 
release  generally  dated  the  day  after  the  bargain  and  sale,  is  accordingly  made ;  and  thus 
an  estate  of  freehold  is  transferred  without  entry,  inrolment,  or  livery  of  seisin.    2  Sand.  62. 
4  Reev.  Hist.  352.    This  conveyance  which  has  almost  superseded  that  by  feoffment,  is 
said  to  have  been  invented  by  Serjeant  Moore,  at  the  request  of  the  Lord  Norris,  to  the  end 
that  some  of  his  kindred  or  near  relations  should  not  take  notice  by  any  search  of  public 
records  what  conveyance  or  settlement  he  should  make  of  his  estate.    Fabian  Phelips 
Treat  on  the  writ  of  Capias,  19  b.    Barker  v.  Keate,  2  Mod.  252.    4  Reev.  Hist  335. 
4  Cru.  Dig.  196.    2  Bl.  Com.  339.    Regularly  the  lease  should  be  dated  on  one  day,  and 
the  release  be  dated  on  the  next  succeeding  day ;  both  these  instruments  however  may  be 
dated  on  the  same  day,  see  Ld.  Raym.  276 ;  and  they  may  be,  and  generally  are,  executed 
in  the  same  instant  of  time.    In  correct  practice  the  execution  of  the  lease  for  a  year  ought 
to  precede  the  execution  of  the  release ;  but  even  though  it  should  be  proved  that  the  re- 
lease was  executed  before  the  lease,  the  court,  in  applying  the  rule  which  makes  these  two 
instruments  parts  of  the  same  assurance,  would,  probably,  support  a  title  derived  under 
these  instruments.    2  Prest.  Conv.  241.  363.  386.    It  is  certain,  however,  that  in  the  ab- 
sence of  evidence  of  the  fact,  the  law  would  presume  the  priority  in  the  execution  of  the 
lease,  as  the  means  of  giving  effect  to  the  release.     Taylor  v.  Horde,  1  Burr.  106,  107.    It 
has  been  determined,  that  the  recital  of  a  lease  for  years,  in  a  deed  of  release,  is  good 
evidence  of  such  lease  against  the  releasor,  and  all  those  who  claim  under  him,  bat  not  as 
to  others,  without  proving  that  there  was  such  a  deed,  and  that  it  was  lost  or  destroyed. 
See  6  Mod.  44.    2  Lev.  108.    With  respect  to  the  persons  who  may  convey  by  this  assur- 
ance, it  is  observable,  that  when  the  release  is  founded  upon  a  bargain  and  safe  for  a  year, 
it  is  necessary  that  the  person  making  the  conveyance  should  be  capable  of  standing  seised 
to  a  use.    Where  the  releasor  is  incapable  of  standing  seised  to  a  use,  men  the  estate  for  a 
year  should  be  created  by  a  lease  at  common  law,  with  an  actual  entry  by  the  lessee. 
2  Sand.  63.    Every  species  of  property,  which  is  capable  of  being  conveyed  to  uses,  may 
be  conveyed  by  lease  and  release ;  and  it  is  now  clearly  established,  that  estates  in  remain- 
der or  reversion,  expectant  on  estates  for  life  or  for  years  may  be  conveyed  by  lease  and  re- 
lease.   2  Cas.  &  Op.  144.    2  Prest.  Conv.  244.    Ante,  p.  502.  n.  (a  3).    The  conveyance 
by  lease  and  release  does  not  devest  any  estate,  nor  create  a  discontinuance  or  forfeiture, 
post.  Sect  598.  Sect.  600.  Sect.  606 ;  neither  can  it  destroy  contingent  remainders.    Fearn. 
Cont.  Rem.  4th  ed.  473.    With  respect  to  resulting  uses,  it  is  observable,  that  when  the 
release  is  to  a  man  and  his  heirs,  the  releasee  will  be  seised  under  the  rules  of  the  common 
law,  since  he  has  the  seisin  at  the  common  law,  and  the  use  gives  him  nothing  more  or  less 
than  he  had  before.    Bac.  63.    2  Cas.  &  Op.  281.  289.    But  if  a  particular  estate  be 
limited  to  the  use  of  the  releasee  either  for  lire  or  in  tail,  or  if  the  use  be  declared  to  any 
other  person  or  persons,  then  the  use  is  executed  by  the  statute.    Cro.  Car.  230.     Bac  64. 
It  has  been  doubted,  whether,  in  case  of  an  omission  of  a  declaration  of  ihe  use  in  the  re- 
lease, the  use  will  result  to  the  releasor,  or  whether  it  will  remain  in  the  releasee,  even 
though  there  be  no  consideration,  except  a  nominal  one  of  five  shillings.    In  Shortridge  v. 
Lamplugh,  2  Salk.  678,  the  decision  was  against  the  resulting  use ;  but  Lord  Ch.  J.  Holt 
admitted,  that  there  might  be  a  resulting  use  on  a>release.    It  is  clear,  that  if  the  release 
be  made  for  a  valuable  consideration,  or  for  any  purpose  which  requires  that  the  seisin 
should  remain  in  the  releasee,  as  to  the  intent  that  a  common  recovery  should  be  suffered; 
there  would  not  be  any  resulting  use.    And  in  all  cases  a  resulting  use  may  be  rebutted  by 
internal  or  external  evidence,  which  shows  that  the  releasee  was  to  be  the  beneficial  owner. 
2  Prest  Conv.  486.    Et  vid.  Bro.  Feoff,  al.  Uses,  p.  10.    Perk,  sect  535.     Dyer,  146. 
So  no  use  will  result  on  a  grant  of  an  estate  in  tail,  for  life,  or  years ;  for  every  gill  of  a  par- 
ticular estase  implies  a  consideration,  as  it  creates  a  service.    1  Cm.  Dig.  454.    And  if 
the  grantee  of  a  particular  estate  assign  his  estate,  no  use  will  result  to  him  at  law:  but 
circumstances  may  induce  a  court  of  equity  to  declare  that  there  is  a  resulting  trust   Caatk 
v.  Dod,  Cro.  Jac.  200.    So,  as  a  will  implies  a  gift,  no  use  will  result  on  a  devise,  Bro. 
Feoff,  al.  Uses,  p.  10 :  though  an  express  use  may  be  declared  on  the  gift  of  a  particular 
estate,  or  on  a  devise.   2  Prest  Conv.  487.    1  Cru.  Dig.  456.   If,  however,  particular  \ 
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mean  time,  that  by  construction  and  intendment  of  law  the  feoffor  Djr«r,i8Ba.) 
ought  to  occupy  the  same  in  the  mean  time.  ra»a,*L  » 

H.  6.  lit.  Do- 

VIM. 

are  declared,  and  the  fee  is  left  undisposed  of,  the  fee  will  result  to  the  grantor.  Ante,  23 
a.  p.  143.  2  Ld.  Raym.  80-2.  So  if  the  use  of  the  fee  be  limited  to  the  former  owner,  he 
will  be  in  of  his  old  use,  that  is,  of  a  new  estate,  and  not  the  old  estate;  but  this  new  estate 
will  be  descendible  in  the  same  manner  as  the  old  estate  was  descendible,  and  is  in  law 
treated  as  the  old  use.  Ibid.  But  if  the  grantor  takes  a  particular  estate  for  life,  or  in  fee- 
tail,  or  if  he  takes  a  fee  differently  modified,  as  an  estate  to  him  and  his  heirs  till  marriage, 
or  a  fee  liable  te  be  defeated  by  a  shifting  use ;  this  will  be  an  estate  of  which  he  will  be 
considered  as  the  purchasing  ancestor,  and  it  will  be  descendible  though  a  fpe,  without  re- 
gard to  the  descendible  quality  of  the  old  use.    2  Prest.  Conv.  487. 

4th.  Declarations  of  uses. — The  conveyances  by  bargain  and  sale,  and  covenant  to  stand 
seised,  are  in  fact  nothing  more  than  declarations  of  uses ;  for  the  use  being  served  out  of 
the  seisin  of  the  bargainor  and  covenantor  in  those  conveyances,  they  merely  serve  to  de- 
clare the  use  to  the  bargainee  and  convenantee.    But  upon  such  conveyances  as  operate  by- 
way of  transmutation  of  possession,  as  a  feoffment,  fine,  or  recovery,  whereby  the  legal 
seisin  and  estate  are  vested  in  the  feoffee,  cognizee,  or  recoveror,  a  use  may  be  declared  in 
favour  of  a  third  person,  by  a  deed  or  writing  distinct  from  the  conveyance,  by  which  the 
possession  is  transferred,  and  such  use  will  immediately  arise  to  such  third  person  out  of  the 
seisin  of  the  feoffee,  cognizee,  or  recoveror ;  and  the  statute  will  transfer,  the  actual  pos*es- 
aion  to  such  use,  without  any  entry  or  claim.    The  deeds  by  which  the  uses  of  fines  and 
recoveries  are  declared  (for  upon  the  conveyances  by  feoffment  and  lease  and  release,  it  is 
now  universally  the  practice  to  declare  the  use  in  the  same  deed  immediately  after  the 
habendum)  derive  their  effect  from  the  statute  of  Uses,  and  are  called  declarations  of  uses. 
Where  they  are  executed  previous  to  the  levying  a  fine,  or  suffering  a  recovery,  they  are 
called  deeds  to  lead  the  uses :  but  if  executed  subsequent  to  a  fine  or  recovery,  they  are  then 
called  deeds  to  declare  the  uses  of  them.    4  Cru.  Dig.  206.    After  the  stat.  27  H.  8  c.  10. 
it  became  a  quetion,  whether  if  a  recovery  were  suffered,  or  fine  levied,  without  any  pre- 
vious declaration  of  the  uses,  any  subsequent  deed  could  direct  them  1    For  it  was  thought, 
that  upon  suffering  the  recovery  or  levying  the  fine,  the  use  resulted  to  the  recoveree  or 
conusor,  which  resulting  use  the  statute  immediately  executed ;  so  that  the  use  being  once 
vested  and  executed  by  the  statute,  it  could  not  be  devested  by  any  subsequent  declaration. 
However,  in  Dotvmaris  case,  (9  Co.  7  b.    26  Eliz.    Et  vid.  Bessett'e  case,  Dyer,  136  a.)  it 
was  determined,  that  although  the  use  resulted  to  the  recoveree  or  conusor  until  the  sub- 
sequent declaration,  yet,  when  that  was  made,  the  use  was  immediately  executed  according 
to  the  declaration.    Soon  after  the  stat.  29  Car.  2.  c.  3.  s.  7,  which  directs,  that  all  creations 
and  declarations  of  uses  shall  be  in  writing,  it  again  became  a  doubt,  whether  resulting  uses 
upon  fines  and  recoveries  were  not  so  executed  as  to  exclude  any  subsequent  deed,  see  Gilb. 
Uses,  62;  for  it  was  supposed,  that  the  statate  required  the  use  to  be  declared  either  pre- 
viously to,  or  at  the  time  of,  levying  such  fines  and  recoveries.    Therefore  by  the  stat.  4 
Ann.  c.  16.  s.  15,  declarations  of  the  uses  of  fines  and  recoveries,  manifested  by  any  deed, 
made  by  the  party,  after  the  levying  of  such  fines,  or  suffering  such  recoveries,  shall  be  as 
effectual  as  it  the  29  Car.  2.  c.  3.  had  not  been  made.    1  Sand.  174, 175.    It  is  observable, 
that  though  the  word  "  deed'*  is  used  in  the  4  Ann.  c.  16.  instead  of  writing,  yet  the  sta- 
tute does  not  repeal  the  clause  alluded  to  in  the  statute  of  Frauds;  it  is  only  explanatory  of 
it,  and  if  taken  literally,  can  only  be  extended  to  declarations  of  uses  made  subsequent  to  a 
fine  or  recovery,  and  not  to  those  made  prior.    And  the  clause  in  the  statute  of  Frauds, 
which  requires  that  declarations  of  uses,  trust,  and  confidence,  should  be  in  writing,  ex- 
tends, in  the  case  of  fines,  to  third  persons  only,  and  not  to  the  cognizors  and  cognizees  of 
the  fine ;  for  the  resulting  use  to  the  cognizors  may  be  rebutted  in  favour  of  the  cognizees, 
by  parol  evidence,  showing  such  to  have  been  the  intention  of  the  parties.    Dougl.  25. 
4  Cru.  Dig.  210.    No  technical  words  are  necessary  in  a  declaration  of  uses;  whenever  the 
intention  of  the  parties  can  be  collected  in  the  limitation  of  the  uses  of  a  fine  or  recovery 
upon  any  expression  in  a  precedent  or  subsequent  declaration  or  conveyance,  such  declara- 
tion or  expression  is  sufficient  to  declare  the  uses  of  the  fine  or  recovery.    3  P.  Wms.  208. 
1  Ld.  Raym.  290.    12  Mod.  162.    The  declaration  of  the  uses,  however,  must  be  certain, 
and  that  especially  in  three  things,  in  the  person  to  whom,  the  lands,  &c.  of  which,  and  in 
the  estates,  by  which  the  uses  are  declared ;  and  if  there  want  certainty  in  either  of  these, 
the  declaration  is  not  good ;  and  it  must  be  complete  in  itself  without  any  reference  to  in- 
dentures or  other  writings  to  be  made  afterwards,  for  then  it  is  but  an  imperfect  communi- 
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(583)*         *  And  so  it  is  when  the  feoffor  disposeth  the  profits  for  a  particular 

(584)*     time  in  prae&enti,  the  use  of  the  inheritance  shall  *be  to  the  feoffor 

so  h     th   anc*  *"s  heirs,  as  a  thing  not  disposed  of;  wherein  it  is  to  be  observ- 

feoffi>redfft-  e  ed,  that  lands  and  tenements  conveyed*  upon  confidences,  uses,  and 

postfsofihe  J  r  '  ' 

profits  fur  a 

cation,  and  no  complete  declaration.  Shep.  Toucji.  6th  ed.  519.  Bnt  it  is  not  necessary, 
that  there  should  be  a  consideration  expressed  in  a  deed  to  lead  or  declare  the  uses  of  a  fine 
or  recovery ;  though,  we  have  seen,  that  in  the  case  of  a  bargain  and  sale,  or  covenant  to 
stand  seised,  a  consideration  is  absolutely  necessary.  Supra,  p.  579,  580.  Et  vid.  ante, 
123  a.  vol.  1.  p.  147  n.  (8).  1  Ld.  Rayra.  390.  With  respect  to  the  cases  in  which  the 
first  declaration  shall  be  controlled  by  the  second,  it  is  observable,  that  if  there  be  a  deed 
leading  the  uses  of  a  fine  or  recovery,  those  uses  may  be  altered,  varied,  or  absolutely  re- 
voked, previously  to  the  levying  the  fine  or  suffering  the  recovery.  When  the  fine  or  re- 
covery is  conformable  in  time,  persons,  and  other  circumstances  with  the  deed  leading  the 
uses  of  it,  then  the  variation,  alteration,  or  revocation  of  the  uses  may  be  effected ;  1st.  By 
a  deed  or  other  instrument  of  as  high  nature,  as  the  preceding  deed  or  instrument :  but  in 
this  case  a  deed  leading  the  uses  of  a  fine  or  recovery  cannot  be  varied  by  a  mere  writing 
without  seal.  Countess  of  Rutland's  ease,  5  Co.  26  a.  2dly.  By  the  mutual  consent  of  au 
parties  concerned  in  interest:  such  consent,  however,  must  be  expressed  by  matter  equally 
solemn  with  that  declaring  the  former  uses.  See  Shep.  Touch.  519.  Stapxhon  y.  StapiUon, 
I  Atk.  2.  1  Sand.  182,  183.  4  Cru.  Dig.  216.  2  Prest.  Conv.  45,  46.  But  where  there 
is  a  deed  leading  the  uses  of  a  fine  or  recovery  to  be  subsequently  levied  or  suffered,  and 
the  fine  or  recovery  varies  from  the  preceding  deed  in  time,  persons,  or  other  circumstance, 
then  the  uses  of  the  first  deed  may,  previously  to  the  fine  or  recovery,  be  varied  by  another 
instrument,  although  such  subsequent  instrument  be  not  a  deed,  but  merely  a  writing  with- 
out seal,  Jones  v.  Morley,  2  Salk.  677;  and  although  all  the  persons  interested  under  the  first 
declaration  are  not  parties  to  the  second,  Countess  of  Rutland's  ease,  5  Co.  25  b.:  and  the 
uses  of  the  first  deed  may,  after  levying  the  fine  or  suffering  the  recovery,  be  varied,  Jones 
v.  Morley,  supra.  Shep.  Touch.  520 ;  though,  in  this  case,  if  the  doubt  suggested  by  the  4 
Ann.  c.  16.  s.  15.  be  sufficiently  grounded,  (See  Sagd.  Gilb.  Uses,  111.  n.)  a  deed  will  be 
necessary.  1  Sand.  187 — 189.  When,  however,  the  fine,  or  recovery,  does  not  vary  in 
circumstances  from  the  deed  leading  the  uses  of  it,  no  subsequent  declaration  is  admitted  to 
control  the  operation  of  the  previous  deed  or  instrument.  Shep.  Touch.  520.  Salk.  676. 
Tregame  v.  Fletcher,  9  Co.  10  b.  11  a.  Comb.  429.  1  Atk.  9.  2  Prest.  Conv.  42.  And  al- 
though the  fine,  or  recovery,  does  not  altogether  correspond  in  circumstances  with  the  deed 
or  instrument  leading  the  uses  of  it,  yet  if  there  be  no  subsequent  declaration  of  the  uses, 
the  fine  or  recovery  shall  still  enure  to  the  uses  of  the  leading  deed  or  instrument.  Shep. 
Touch.  520.  2  Co.  76  a.  HavergiU  v.  Hare,  2  Rol.  Abr.  799.  1  Atk.  7.  13  Vin.  30  b.  pi. 
6.  pa.  2.  Where  there  is  no  preceding  limitation  of  the  use,  the  uses  of  the  fine  or  recovery 
may  be  subsequently  declared,  according  to  the  4  Ann.  c.  16.  a  15.  by  deed }  but  it  is  by 
no  means  certain,  that  such  subsequent  declaration  may  not  be  controlled  by  another  aver- 
ment by  deed,  although  there  be  no  variance  in  the  fine  or  recovery.  See  Trcqame  v. 
Fletcher,  2  Salk.  676.  Shep.  Touch.  521.  FavisorU  case,  Dyer,  307  b.  1  Sand.  190.  In 
the  case  of  two  contradictory  declarations  in  the  same  instrument,  the  rule  is,  that  the  first 
declaration  shall  prevail,  and  the  second  be  void.  Southcoat  v.  Manory,  Cro.  EHz.  744. 
S.  C.  Moor.  680.  noin.  Wihnot  v.  Knowles.  It  is  now  the  usual  practice,  where  a  fine  is 
intended  to  be  levied  to  uses,  to  execute  a  deed  previous  to  the  fine,  in  which  the  intended 
cognizor  covenants  to  levy  a  fine,  and  a  declaration  is  inserted  in  the  deed,  of  the  uses  to 
which  the  fine,  when  levied,  shall  enure.  And  where  a  recovery  is  intended  to  be  suffered, 
a  deed  is  executed  to  make  a  tenant  to  the  praecipe  with  an  agreement  to  suffer  a  recovery, 
and  a  declaration  of  the  uses  of  the  recovery  is  inserted  in  the  deed.  4  Cru.  Dig.  220. 
With  respect  to  the  persons  who  may  declare  or  limit  uses,  not  only  all  those  to  whom  the 
law,  in  other  instances,  gives  a  disposing  power,  are  capable  of  declaring  uses,  but  also 
some  persons  who  are  incapacitated  from  conveying  away  their  estates  by  any.other  kind 
of  assurance.  Thus  the  king  may  declare  uses  upon  his  letters  patent,  though  indeed  the 
patent  of  itself  implies  a  use.  Bac.  Uses,  66.  Ihe  queen  may  also  declare  uses.  Ibid. 
So  infants,  ideots,  or  persons  of  nonsane  memory,  may  declare  uses  upon  a  fine  or  recovery ; 
which  declaration  of  uses  will  continue  valid  as  long  as  the  conveyance,  upon  which  the 
uses  are  declared,  remains  of  force.  Beckuriih's  case,  2  Co.  58  a.  Lewing>s  case,  10  Co. 
42  b.  Mansfield's  ease,  1  Co.  124.  Bac.  Uses,  67.  But  in  cases  of  this  kind  the  court  of 
chancery  will  interfere.    See  2  Ves.  403.    2  Atk.  313.    13  Vin.  305.  pi.  3.  n.  (M  a.) 
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trusts,  are  to  be  ruled  and  decided,  if  question  groweth  upon  the  con-  {JSJffJ1^. 
fidences,  uses,  or  *trusts,  by  the  judges  of  the  law  ;  for  that  it  appear-  lenu^heuiia 
eth  by  section  463.  and  the  next  section,  they  are  within  the  intend-  Jnc/iiV' 
ment  and  construction  of  the  laws  of  the  realm  (1).  SSS^MdX 

(586)* 

4  Cm.  Dig.  226.  1  Prest.  Abstr.  325.  And  it  has  been  determined,  that  an  agreement 
entered  into  by  an  infant,  to  levy  a  fine,  and  suffer  a  recovery,  when  he  came  of  age,  to  cer- 
tain uses,  will  not  operate  as  a  declaration  of  tbe  uses  of  such  fine  or  recovery.  Nightin- 
gale v.  Ferret,  3  P.  Wms.  207.  Frost  v.  Woherston,  1  Stra.  94.  As  a  married  woman  is 
allowed  to  join  with  her  husband  in  levying  a  fine  or  suffering  a  recovery,  and  to  bind  her- 
self by  those  assurances,  she  is  also  allowed  to  join  with  her  husband  in  declaring  the  uses 
of  such  fine  or  recovery.  If  the  husband,  in  such  case,  alone  declares  the  uses,  his  declara- 
tion will  bind  the  feme,  (although  an  infant,  2  Rol.  Abr.  798.  22  Vin.  232.  pi.  2.)  unless 
her  dissent  appears;  for  as  she  joined  with  her  husband  in  the  fine  or  recovery,  it  shall  be  } 
presumed  that  she  agreed  with  him  in  the  declaration  of  uses,  unless  the  contrary  is  proved. 
Beckwith's  ease,  2  Co.  57  a.  Lusher  v.  Banbong,  Dy.  290  a.  Harrington's  case,  Ow.  6. 
And  if  she  acquiesce  for  any  length  of  time  after  her  husband's  death  in  the  declaration  of 
uses  made  by  him,  she  will  be  bound  by  the  fine  or  recovery.  Swanton  v.  Harem,  3  Atk. 
105.  The  wife  alone  cannot  declare  the  uses  of  a  fine,  levied  by  her  and  her  husband,  of 
her  land,  because  being  subpotestate  viri,  she  cannot  limit  the  use  witlout  the  concurrence 
of  her  husband ;  on  the  other  side,  the  husband,  who  has  no  estate  in  his  own  right,  cannot 
declare  the  uses  of  such  a  fine,  without  tbe  express  or  implied  concurrence  of  the  wife;  so 
that  the  one  is  not  sui  juris,  although  she  has  the  estate,  and  the  other  is  sui  juris,  but  has 
not  the  estate :  'hence  it  follows,  that  when  they  make  different  declarations,  such  declara- 
tions are  both  'void.  Beckwith's  case,  2  Co.  57  b.  But  if  the  husband  and  wife  agree  in  the 
declaration  of  the  uses  of  part  of  the  land,  and  vary  in  the  declaration  of  the  residiie^t  will 
be  good  for  the  part  in  which  they  agree,  and  void  for  the  residue.  Ibid.  58  a.  Gilb.  Uses, 
216.  The  right  to  declare  uses  is  coextensive  with  the  estate  or  interest  which  each  of  the 
parties  has  in  the  lands.  Therefore,  if  a  tenant  ibr  life,  and  the  remainder-man  or  rever- 
sioner, join  in  levying  a  fine  or  suffering  a  recovery,  they  may  declare  the  uses  according 
to  their  respective  estates  in  the  land.  2  Co.  57  b.  So  joint-tenants  may  eacjj  declare  dif- 
ferent uses  of  their  respective  shares.  2  Co.  58  a.  22  Vin.  236.  pi.  1.  Palm.  405.  But 
where  a  fine  was  levied  by  tenant  for  life,  remainder-man  in  tail,  and  reversioner  in  fee,  it 
was  held,  that  a  declaration  of  uses  by  the  tenant  for  life,  and  remainder-man  in  tail,  did 
not  bind  the  reversioner/  Roe  y.  Popham,  Dougl.  24.  Jrgol  v.  Cheney,  22  Vin.  (T.  6.) 
336.  pi.  1.  We  have  seen,  that  uses  may  be  declared  on  a  lease  and  release  as  well  as  on 
a  fine  or  recovery,  supra,  p.  583.  2  Cas.  &  Op.  289 ;  but  it  should  be  observed,  that  no  person 
can  declare  the  uses  of  a  release*  who  is  not  capable  of  transferring  lands  by  that  convey- 
ance ;  and  therefore  a  declaration  of  the  uses  of  a  release  by  a  married  woman  (Gilb.  Uses, 
244),  or  an  infant,  would  be  void.     4  Cru.  Dig.  227.    Ante,  vol.  1.  p.  177.  n.  (41). 

5th.  Appointments. — The  nature  and  general  doctrine  of  powers  of  revocation  and  appoint- 
ment, have  been  already  explained,  ante,  p.  124.  n.  (©,  3),  and  p.  578.  n.  (a)  ;  but  it  may 
be  here  observed,  that  these  powers  may  be  inserted  in  all  conveyances  which  derive  their 
effect  from  the  statute  of  Uses;  and,  when  executed,  the  uses  originally  declared  cease,  and 
new  uses  immediately  arise  out  of  the  seisin  of  the  cognizees,  recoverors,  or  releasees,  to 
the  person  named  in  the  appointment ;  and  the  statute  transfers  the  legal  estate  to  the 
appointees,  who,  by  that  means,  acquire  the  legal  estate  and  possession.  The  powers 
usually  reserved  in  settlements  of  leasing,  jointuring,  selling,  exchanging,  and  charging, 
though  not  usually  called  so,  are  in  fact  powers  of  revocation,  for  they  operate  as  revoca- 
tions pro  tanto,  of  the  preceding  estates.  4  Cru.  Dig.  229.  Supra,  p.  578.  n.  (a).  Powers 
are  in  general  only  inserted  in  conveyances  which  operate  by  transmutation  of  possession, 
that  is,  in  declarations  of  uses  of  fines  and  recoveries,  or  in  releases.  4  Cru.  Dig.  231. 
Sued.  Pow.117.    By  what  words  they  may  be  created,  see  ante,  p.  124.  n.  (q  3). 

The  doctrine  of  powers  may  be  further  considered,  1st.  With  respect  to  the  persons  to 
whom  powers  may  be  given.— Powers  of  revocation  and  appointment  may  not  only  be 
reserved  to  all  those  who  are  capable  of  disposing  of  lands  ana  tenements,  but  also  to  some 
persons  who  have  not  by  the  common  law  a  disposing  power ;  for  whenever  a  person  to 
whom  a  power  is  given,  executes  it,  the  appointee  under  the  power  does  not  derive  any 
interest  from  the  person  executing  the  power,  he  being  considered  as  a  mere  instrument,  to 

(1 J  See  Mr.  Butler's  aote  at  the  endtf  the  volume,  nets  IX. 
VOL.  n.  62 
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(587)*         *But  since  Littleton  wrote,  all  uses  are  transferred  by  act  of  par- 

272  a.     liament  (a)  into  possession,  so  as  the  case  which  Littleton  *(Sect 

Hfalii'Sws  462,  463,)  puts,  is  thereby  altogether  altered  ;  yet  it  is  necessary  to 

rSinto^L"  be  known,  what  the  common  law  was  before  *the  making  of  the 

"T 588V     statute,  anc*  may  serve  for  the  knowledge  of  the  law  in  like  case. 

(589)* 
<o)27H.a  ' 

cap.  10.  (Dr.  &  Stud.  98  a.) 

carry  into  execution  the  intent  of  the  person  who  created  the  power;  but  is  in  immediately 
by  and  under  the  instrument  by  which  the  power  was  created.  By  the  common  law  a  mar- 
ried woman  cannot  dispose  of  her  own  estate  without  a  fine  or  recovery ;  but  as  the  instru- 
ment, or  attorney  of  another,  she  may  convey  an  estate  in  the  same  manner  as  her  principal 
/  could,  because  the  conveyance  is  considered  as  the  deed  of  the  principal,  and  not  of  the 
attorney,  and  her  interest  is  not  affected.  Upon  the  same  principle  it  has  been  determined, 
that  a  married  woman  may  execute  a  power,  whether  appendant,  in  gross,  or  simply  col- 
lateral (Harris  v.  Graham,  1  Rol.  Abr.  329.  pi.  12. 2  Rol.  Abr.  247.  pi.  6.  Gibbon*  v.  Jfrol- 
ton,  Finch.  346.  Daniel  v.  Uply,  Latch.  39.  Godb.  327.  pi.  419.  Bayky  v.  Warbwisn, 
Com.  Rep.  494.  Tomlinson  v.  Dighton,  1  P.  Wms.  149.  Travel  v.  Iraoel,  3  Atk.  711. 
2  Yes.  191,  and  as  well  over  a  copyhold  as  a  freehold  estate.  Driver  v.  Thompson,  4  Tenet. 
294.  It  is  not  material  whether  the  power  is  given  to  an  unmarried  woman,  who  afterward! 

Sarries,  Gibbons  v.  MouUon%  supra;  or  to  a  woman  while  she  is  married,  who  afterenrds 
Ices  another  husband,  Bayley  v.  Warburton,  supra.  Barnet  v.  Mann,  1  Yes.  157:  in  both 
cases  she  may  execute  the  power,  and  the  concurrence  of  her  husband  is  in  no  case  essentia]. 
Sugd.  Pow.  150.  Ante,  vol.  1.  p.  1321  n.  (n).  But  a  power  given  to  a  woman  being  nk, 
cannot  be  executed  by  her  during  her  coverture.    Lord  Antrim  v.  Duke  of  Buckingham, 

1  Ab.  €q.  343.  1  Ch.  Ca.  17.  2  Freem.  168.  It  is  now  usually  inserted  in  the  ^eei  by 
which  the  power  is  created,  that  a  woman  shall  be  enabled  to  execute  it,  whether  ehe  be 
sole  or  married.  The  proper  mode  of  creating  a  power  of  this  kind,  is  to  convey  the  lends 
to  trustees,  to  the  separate  use  of  the  wife,  remainder  to  such  persons,  and  for  such  estates, 
as  she  shall  by  any  deed  or  writing  under  her  hand,  notwithstanding  her  coverture,  direct 
or  appoint :  bjit  although  no  such  conveyance  be  made,  and  articles  only  are  entered  into 
previous  to  a  marriage,  by  whjch  it  is  agreed,  that  the  wife  shall  have  a  power  to  dispose 
of  any  estate  which  may  descend  to  her,  it  will  be  sufficient,  and  a  court  of  equity  will 
support  such  a  power.  4  Cru.  Dig.  238.  Wright  v.  Lord  Cadogan,  6  Bro.  P.  C.  156.  Ambl. 
468.  Rippon  v.  Dowding,  Ambl.  565.     Et  vid.  Doe  v.  Staple,  2  T.  R.  684.     Dillon  v.  Grate, 

2  Sch.  &  Lef.  456.  But  where  the  agreement  is,  that  the  wife  may  dispose  of  the  estate 
by  will,  a  will  made  before  the  marriage,  although  subsequently  to  the  agreement,  will  be 
revoked  by  the  marriage,  unless  expressly  authorized  by  the  articles  to  be  made  fe/ore  mar- 
riage, Hodsden  v.  Lloyd,  2  Bro.  C.  C.  534.  Doe  v.  Staple,  2  T.  R.  684.  697;  it  will  not 
however  be  inferred  that  the  power  was  only  to  be  executed  in  the  event  of  the  wife  surviving 
the  husband,  from  the  circumstance  that  it  was  to  be  executed  by  will  only,  although  a  fane 
covert  cannot  make  a  proper  will.  Driver  v.  Thompson,  4  Taunt.  294.  Sugd.  Pow.  153. 
An  infant  may  execute  a  power  simply  collateral,  deriving  its  effect  from  the  statute  of  Uses, 
Sugd.  Pow.  153.  And  it  has  been  thought,  that  an  infant  may  execute  even  powers 
appendant,  and  in  gross,  if  it  be  expressly  inserted  in  the  deed  creating  the  power ;  tbat 
the  infant  may  execute  such  power  during  his  infanoy,  see  Heark  v.  Greenbank,  3  Atk. 
695.  1  Ves.  298.  4  Cru.  Dig.  236.  1  Prest  Abstr.  326.  Sed  vid.  Sugd.  Pow.  155, 
cited  ante,  vol.  1.  p.  175.  n.  (35).  That  a  power  of  appointment  does  not  prevent  the 
vesting  of  the  estates  limited  in  default  of  appointment,  see  Cunningham  v.  moody,  1  Ves. 
174.    Doe  v.  Martin,  4  T.  R.  39.    Fearn.  Cont  Rem.  4th  ed.  298,  299.    Madox  v.  Jack**, 

3  Bro.  C.  C.  588.  Vanderzet  v.  JLcclom,.  4  Ves.  771.  Maundrell  v.  Maundrell,  7  Ves.  883. 
S.  C.  10  Ves.  265.  Osbrey  v.  Bury,  1  Ball.  &  B.  53.  Ante,  p.  130.  n.  (r) ;  and  that  Ae 
same  doctrine  applies  to  personalty,  see  Sugd.  Pow.  142 ;  and  where  the  money  is  absolutely 
given  over  in  default  of  appointment,  it  is  vested,  subject  to  be  divested  by  the  execution 
of  the  power.  Ibid.  Et  vid.  Coleman  v.  Seymour,  1  Ves.  209.  2  Ves.  208.  Gordon  ▼.  hd, 
Ambl.  364.    Read*  v.  Reads,  5  Ves.  748. 

2dly.  With  respect  to  the  execution  of  powers— It  is  a  general  rule,  that  all  the  forms 
and  circumstances  prescribed  by  the  deed  creating  the  power,  must  be  strictly  observed. 
See  Digges's  ease,  1  Co.  173.  Thruxton  v.  Attorney 'General,  1  Vera.  340.  Hawkins  v.  &*f* 
3  East,  410.  Bath  and  Montague's  ease,  3  Ch.  Ca.  55.  2  Freem.  193.  Ktbbet  v.  Lee,  Hob. 
319.  Ward  v.  Ltnthal,  1  Sid.  143.  Dormer  v.  Tnurland,  2  P.  Witts.  506.  7%ayer  v.  Tftsyer, 
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Palm.  119.     Wright  r.  Wakeford,  17  Ves.  454.  S.  C.  4  Taunt  213.    Marisonr.  Tumour, 
18  Ves.  175.    Dot  d.  Mansfield  v.  Peach,  2  Maul.  &  S.  £76.    Doe  v.  iVarse,  2  March.  102. 
Wright  v.  -Borfou/,  3  Maul.  &  S.  512.    Moodie  v.  /kid,  1  Mad.  Rep.  516.    S.  C.  7  Taunt. 
355.    And  where  the  particular  instrument  by  which  the  power  is  to  be  executed,  is  speci- 
fied, it  must  be  adopted.    Therefore  if  a  deed  is  expressly  required,  the  power  cannot  be 
executed  by  will.    Darlington  v.  Pulleney,  Cowp.  260.    Doe  v.  Lady  Cavan,  5  T.  R.  567. 
6  Bro.  P.  C.  175.  Baaheil  v.  BasluU,  1  Rep.  Temp.  Redesdale,  96.  4  Taunt.  297:  nor  can 
a  power  which  is  expressly  required  to  be  executed  by  will,  be  executed  by  any  act  to  take 
effect  in  the  life-time  of  the  donee  of  the  power.     Whaleyv.  Drummond,  Sugd.  Pow.  209. 
Reid  v.  SJiergold,  10  Ves.  370.    Anderson  v.  Dawson,  15  Ves.  532.    Heat  ley  v.  Thomas,  ib. 
596.    But  the,  mere  circumstance  of  the  estate  being  limited  to  A.  for  life,  and  "  after  his 
death,"  or  "  then,"  to  be  at  his  disposal,  will  not,  by  implication,  restrain  the  execution  of 
the  power  to  a  will,  Arum.  3  Leon.  71.     Tomlins  v.  Dighton,  1  Com.  194.    1  P.  Wms.  149 ; 
although  it  has  been  decided,  that  a  devise  to  the  testator's  wife  or  her  life,  and  also  at  her 
disposal  afterwards  to  leave  it  to  whom  she  pleased,  gave  her  a  power  of  disposition  by  will 
only,  by  reason  of  the  word  leave,  which  was  not  properly  applicable  to  a  disposition  by 
deed,  the  v.  Thorley,  10  Bast.  438.    So  if  the  bequest  had  been  to  her  for  life,  and  then  to 
devise  as  she  might  think  proper ;  for  the  word  devise  will  admit  but  of  one  sense ;  though 
it  would  be  otherwise  if  the  bequest  had  been  to  her  for  life,  to  dispose  thereof  as  she  should 
devise  and  think  proper,  which  words  would  give  her  a  general  power.  See  Grace  v.  Wilson, 
Rolls,  MSS.  Oct.  1811.  Sugd.  Pow.  210.    Although  where  a  power  is  required  to  be 
executed  by  will,  it  cannot  be  execute^  by  deed,  yet  if  the  instrument  is  in  its  nature  tes- 
tamentary, the  mere  circumstance  of  its  being  in  the  form  of  a  deed,  will  not,  prevent  it 
from  operating  as  a  will.    Anon,  Dyer,  314  a.  pi.  97.  Hixon  y.  Wytham,  1  Ch.  Ca.  248. 
Green  v.  Proude,  1  Mod.  117.    Habergham  y.  Vincent,  2  Ves.  jun.  204.    And  although  all 
the  circumstances  required  by  the  person  who  creates  the  power,  must  be  strictly  pursued, 
yet  there  are  few  cases  in  which  the  courts  require  any  thing  beyond  the  strict  letter  of  the 
power;  therefore,  where  a  writing  under  hand  and  seal  is  required,  it  need  not  be  delivered, 
(Carter  v.  Carter,  Mose.  369),  although  writings  under  hand  and  seal,  are  usually  delivered 
also;  so  if  the  deed  is  required  to  be  duly  attested,  an  attestation  by  one  witness  will  be 
sufficient.    Paulson  v.  Wellington,  2  P.  Wms.  533.    And  where  a  power  is  given  generally 
without  any  restrictions  as  to  the  mode  in  which  it  is  to  be  executed ;  or  if  words  of  a 
general  nature  only,  such  as  writing  or  instrument  be  inserted,  it  may  be  exercised  either 
by  dead  or  will.    Kibbett  v.  Lee,  Hob.  312.    Roscommon  v.  Fowke,  6  Bro.  P.  C.  158.    And 
where  a  power  is  not  restrained  to  be  executed  by  deed,  a  simple  note  in  writing,  even 
unattested,  would  be  a  good  execution  of  the  power.    Saunders  v.  Owen,  2  Salk.  467.  Et 
vid.  3  Bast  440.    So  whether  it  be  a  common  law  authority  given  by  will,  or  a  power 
operating  under  the  statute  of  Uses,  it  may  be  executed  by  feoffment  {Daniel  v.  Vjpley,  Latch. 
9.  39.  134.  1  Jo.  137),  covenant  to  stand  seised  (Stapletoh*s  case,  1  Ventr.  228.    Dame 
Hastings  case,  Raym.  239.  S.  C.  3  Kel.  511.    Might  v.  Thomas,  3  Burr.  1 141.     Wykham  v. 
Wykham,  11  East  458),  lease  and  release  {Dyer  v.  Awsiter,  1  P.  Wms.  165.  10  Mod.  104. 
noin.  Qier  y.  Osseter,    Dighton  v.  TomUnson,  1  P.  Wms.  149),  or  lease  and  release  and 
fine,  Sagd.  Pow.  68 :  which  modes,  however,  operate  only  as  an  appointment  of  the  estate, 
or  declaration  of  use  under.tbe  power.    Ibid.  201.'  It  has  been  said,  that  if  a  power  given 
generally,  relate  to  real  estate,  and  the  donee  exercise  the  power  by  will,  the  will  must  be 
executed  according  to  the  statute  of  Frauds,  Longford  v.  Eyre,  1  P.  Wms.  740.  Wagstaffr. 
Wagstaff,  2  P.  Wms.  258 ;  but  this  doctrine  has  been  doubted ;  and  it  seems,  according  to 
the  better  opinion,  that,  where  a  power  is  given  generally,  and  without  reference  to  any 
instrument,  a  will  made  in  execution  of  it  need  not  be  in  the  presence  of  three  witnesses. 
See  Sugd.  Pow.  201.    A  power  over  real  estate  may  be  reserved  to  be  executed  by  will 
unattested,  or  attested  by  only  one  or  two  witnesses.    Day  and  Thwaites,  3  Ch.  Ca.  69. 
Wilkes  r.  Holmes,  9  Mod.  485.    So  the  reservation  of  a  power  to  be  executed  by  a  writing 
in  the   nature  of  a  will,  without  witnesses,  is  equally  valid.    Longford  v.  Eyre,  1  P.  Wms. 
740.     But  a  man  cannot  reserve  such  a  power  to  himself  by  his  own  will,  because  that 
would  be  an  evasion  of  the  statute  of  Frauds.    Habergham  v.  Vincent,  2  Ves.  jun.  204.  The 
mode  in  which  the  instrument  is  to  be  executed  is  mostly  expressed,  but  sometimes  implied : 
expressed^as  that  it  shall  be  signed  in  the  presence  of  two  witnesses ;  implied,  as  where  a 
power  is  given  to  appoint  an  estate  generally  by  deed  or  will,  without  defining  the  manner 
in  which  it  is  to  be  executed,  or  even  expressing  that  it  shall  be  duly  or  legally  executed, 
it  is  implied  that  the  deed  or  will  shall  be  executed  in  the  manner  prescribed  for  the  exe- 
cution of  deeds  and  wills  by  the  common  and  statute  law.    Sugd.  Pow.  224.    Therefore  a 
deed  made  in  execution  of  a  power  must  be  sealed,  and  a  will,  in  the  case  of  real  estate, 
mast  be  executed  according  to  the  statute  of  Frauds.    1  P.  Wms.  741.    And  it  is  the  same 
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where  "a  writing  in  the  nature  of  ft  will "  is  required.  9  Mod.  486.  But  where  a  power 
to  be  executed  by  will  embraces  both  real  and  personal  estate,  the  will,  although  not  exe- 
cuted with  the  solemnities  required  by  the  statute  of  Frauds,  yet  may  be  valid  as  to  personalty, 
though  void  as  to  real  estate.  Duffy.  Dalzcll,  1  Bro.  C.  C.  147.  If,  however,  a  power  is 
given  to  be  executed  by  will,  "  duly  executed  and  attested,"  one  witness,  at  least,  is 
necessary  to  the  will ;  although  it  is  of  personal  estate,  and  but  for  the  terms  of  the  power 
no  witness  to  the  will  would  nave  been  necessary.  Sanders  v.  Franks,  2  Mad.  Rep.  147. 
A  will  made  in  execution  of  a  power,  not  only  operates  as  an  execution  of  the  power,  but 
also  in  most  respects  partakes  of  the  Qualities  of  a  proper  will,  1  Yes.  139.  2  Ves.  77,612; 
therefore  a  will  made  in  execution  of  a  power  is  ambulatory  till  the  death  of  the  testator, 
and  consequently  is  revocable  without  reserving  a  power  of  revocation,  Lawrence  v.  WUtee, 
2  Bro.  C.  C.  319;  whereas,  we  have  seen,  that  where  the  power  is  executed  by  deed,  the 
appointment  cannot  be  revoked,  unless  an  express  power  of  revocation  is  reserved  in  the 
deed.  Ante,  p.  125.  n.  (q  3).  So  an  appointment  by  will  under  a  power  will  lapse  by  the 
death  of  the  donee  in  the  testator's  life-time,  Oke  v.  Heath,  1  Yes.  135.  Vanderzu  v.  Jedom, 
4  Yes.  177.  Burgess  v.  Mawbey,  10  Yes.  319 ;  but  although  the  appointee  survive  the  tes- 
tator, yet  he  will  only  take  from  the  time  of  the  testators  death.  Vanderzee  v.  Aceiom, 
supra.  Duke  of  Marlborough  v.  Lord  Godolphin,  2  Yes.  61.  Southby  v.  Stonthouse,  2  Ves. 
616.  The  instrument  by  whieh  the  power  is  executed,  need  not  recite  the  power.  Clere** 
ease,  6  Co.  17.  ScropVs  case,  10  Co.  143.  Guy  v.  Dormer,  T.  Raym.  295.  Deg  v.  Deg, 
2  P.  Wms.  414 ;  and  if  the  estate  subject  to  the  power,  be  referred  to  in  terms  which  include 
it  with  the  other  property  of  the  appointor,  it  will  he  sufficient,  although  it  be  not  nartieu* 
larized.  Proberi  v.  Morgan,  1  Atk.  441.  It  is  also  observable,  that  where  several  modes 
of  executing  a  power  are  stated,  it  is  in  the  election  of  the  donee,  in  the  absence  of  a  direc- 
tion to  the  contrary,  to  execute  it  in  which  of  the  ways  he  please.  Harris  v.  Berrie,  1  Keb. 
348.  So  a  power  given  to  be  executed  by  a  single  instrument  as  a  deed,  may  be  executed 
by  several  assurances,  provided  they  have  such  a  relation  to  each  other,  that  they  can  be 
considered  as  making  together  but  one  assurance.  Herring  v.  Brown,  2  Show.  185.  Hawkins 
v.  Kemp,  3  East.  410.  So  powers  of  appointment  and  revocation  may  be  executed  at  dif- 
ferent times,  over  different  parts  of  the  estate,  or  over  the  whole  estate,  but  not  to  the,  full 
extent  of  the  power.  Diggers  case*  1  Co.  173.  Sir  B.  Lee's  case,  1  Andr.  67.  Ante,  237  a. 
p.  124.  And  a  power,  though  exhausted  at  law,  may  be  but  partially  executed  inequity. 
Thus,  where  a  person  having  a  power  of  revocation  and  appointment,  mortgages  the  lands 
in  fee,  such  mortgage  in  equity  operates  only  ^8  a  partial  execution,  a  mortgage  being  con- 
sidered in  equity  merely  as  a  security  for  the  debt.  Perkins  v.  Walker,  1  Vera.  97. 
Thome  v.  Thome,  1  Vern.  141. 182.  La*sels  v.  Lord  CornwaUis,  Prec.  Ch.  232.  And  what- 
ever  may  be  the  form  of  the  instrument,  if  it  be  in  effect  simply  a  mortgage,  it  will  operate 
merely  as  a  revocation  pro  tanto.  But  where  there  is  not  only  a  mortgage  but  an  ulterior 
disposition  inconsistent  with  the  former,  it  will  operate  even  in  equity  as  a  total  appoint- 
ment or  revocation,  unless  there  be  a  declaration  that  it  shall  be  an  appointment  or  revoca- 
tion only  pro  tanto.  Fitzgerald  v.  Faueonberg,  Fitzg.  207.  6  Bro.  P.  C.  290.  Sugd.  Pow. 
272.  It  is  also  observable,  that  although  at  law  a  different  interest  cannot  be  given  from 
that  mentioned  in  the  power,  for  example*— a  chattel  interest  instead  of  a  freehold  (  Whit- 
lock's  case,  8  Co.  69  b..  Battle  v.  Popham,  Stra.  992.  Boe  v.  Prideux,  10  East,  158.),  yet 
where  the  nature  of  the  interest  in  the  same,  an  appointment  of  a  lesser  estate  than  that 
which  the  appointor  was  enabled  to  limit,  will  be  good  at  law  as  well  as  in  equity. 
Sogd.  Pow.  447.  Phelp  v.  Hay,  Ibid.  App.  No.  17.  But  where  a  person  has  a  power  of 
appointment  unto  and  among  his  children,  in  such  shares  and  proportions  as  he  shall  think 
proper;  the  appointor  must  give  the  whole  among  the  children;  and  although  at  law 
any  share,  however  nominal,  will  be  a  good  execution  of  the  power,  1  Vera.  67.  IT.  R, 
438.  n.  Et  vid.  4  Yes.  785.  16  Yes. 26.  Morgan*.  Surman,  1  Taunt,  289;  yet  in  equity 
the  gift  of  a  sum  merely  illusory  with  reference  to  the  amount  of  the  fund,  and  the  number 
of  the  objects  among  whom  it  is  to  be  distributed  (as  if  a  man  give  one  of  his  children 
10,000/.  and  another  only  2*.  6a\)  will  be  void-  Gibson  v.  JGnven,  1  Vern.'66.  Vanderzee  v. 
Jcelom,  4  Yes.  771.  Ker  v.  Duke  ofBoxburghe,  2  Dow.  199,  200.  So  where  a  man,  with 
such  a  power  of  appointment,  gave  a  proper  share  to  a  daughter  at  death's  door,  at  the  time, 
in  this  way  (as  he  would  be  her  administrator)  making  a  gift  to  himself,  it  was  held  bad; 
for  the  power,  though  discretionary,  must  not  be  abused,  but  substantially  executed,  S.  C. 
But  all  the  interests  given  to  the  child,  contingent  as  well  as  vested,  must  be  taken  into 
consideration.  Box  v.  Whitebread,  16  Yes.  15.  The  question,  whether  an  appointment  is, 
or  is  not  illusory,  must  be  determined  upon  the  circumstances  of  each  case,  according  to  a 
sound  discretion :  the  power,  however  large  the  terms,  being  in  some  degree  coupled  with 
a  trust ;  hut  an  equal  distribution  is  not  required ;  nor  any  reason  for  the  inequality ;  unless 
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m  tbare  is  dearly  unsubstantial.  Butcher  v.  Butcher,  1  Ves.  &  B.  79.  S.  C.  9  »Ves.  383. 
Et  Tid.  Mocatta  v.  Lousada,  12  Ves.  123.  Dyke  v.  Sylvester,  12  Ves.  126.  Box  v.  White- 
bread,  10  Ves.  31.  16  Ves.  15.  Where  a  power  of  appointment  extends  over  different 
funds  amongst  the  same  objects,  part  of  each  fund  need  not  be  appointed  to  each ;  for  ex- 
ample—if  there  are  two  objects,  all  the  realty  may  be  given  to  one,  and  all  the  personalty 
to  the  other.  Morgan  v.  Surman,  1  Taunt  289.  An  appointment,  apparently  illusory,  may 
be  justified  by  circumstances;  as  if  a  child  become  a  bankrupt,  and  has  not  obtained  his 
certificate.  Box  v.  Whitebread,  supra*  And  where  a  father,  haying  advanced  a  child  upon 
marriage,  recited  that  as  a  reason  for  giving  her  a  small  share,  it  was  held  not  to  be  illusory. 
Bristow  v.  Ward*,  2  Ves.  jun.  366.  Etvid.  Smith  v.  Lord  Camelford,  lb.  698.  Panderzeer. 
Aeelom,  4  Ves.  771.    Long  v.  Long,  5  Ves.  445.     Spencer  v.  Spencer,  5  Ves.  362.    Bax  v. 

Whitebread,  supra.  But  it  seems  that  in  these  cases  the  provision  must  move  from  the  per- 
son intrusted  with  the  power  of  appointment.    Mocatta  v.  Lousada,  1 1  Ves.  123.    Bax  v. 

Whitebread,  16  Ves.  &  B.  97.  Sed  vid.  Vanderzee  v.  Aeelom,  4  Ves.  785.  It  is  however 
clearly  settled,  that  it  must  not  move  from  the  person  creating  the  power.    Kemp  v.  Kemp, 

5  Ves.  861.  Lysaght  v.  Boyse,  supra.  So  an  illusory  appointment  cannot  be  set  aside,  if 
the  parties  have  agreed  to  abide  by  the  intention  of  the  appointor.  Pawlet  v.  P owlet,  1  Wils. 
924.  Where  the  fund  is  given  by  the  instrument  creating  the  power  to  the  objects  in  default 
of  appointment,  the  dying  without  any  appointment  as  to  a  part  is  considered  etjual  to  an 
actual  appointment ;  and  therefore  a  sufficient  share  being  permitted  to  descend,  will  prevent 
any  question  of  illusion.  Wilton  v.  Piggott,  2  Ves.  jun.  351.  And  if  an  appointment  be 
made  of  part  of  the  fund,  including  some. of  the  objects,  but  leaving  a  share  not  illusory  to 
descend,  and  afterwards  an  appointment  be  made  of  the  residue,  wholly  excluding  or  giving 
an  illusory  share  to  some,  the  last  appointment  only  shall  be  void,  so  that  the  residue  may 
descend  and  uphold  the  former  appointment  Wilson  v.  Piggott,  supra.  Et  vid.  1  Ves.  & 
B.  101.  Sugu.  Pow.  490.  Where  the  appointment  is  set  aside  as  illusory,  the  fund  is 
distributed  equally  amongst  the  objects.  Gibson  v.  Kinven,  1  Vera.  66.  Et  vid.  Alexander  v. 
Alexander*  2  Ves.  640.  Kemp  v.  Kemp,  5  Ves.  859.  But  an  appointment  to  one  child  under 
a  power  of  appointment  to  one  or  more,  is  good  if  fairly  made,  Daubeny  v.  Cockburn, 

1  Meriv.  644;  though,  if  fraudulent,  it  has  no  consideration  to  support  it  S.  C.  It  is  further 
observable,  that  a  condition  cannot  be  annexed  to  an  estate  created  under  a  power,  without 
an  express  authority.  So  that  if  a  parent,  having  a  power  to  appoint  a  sum  of  money 
amongst  his  children,  qualifies  his  appointment  to  one  of  them,  with  a  condition,  that  he 
shall  release  a  debt  or  pay  a  sum  of  money,  the  appointment  will  be  absolute  and  the  con- 
dition void,  Pawlet  v.  Pawlet,  1  Wils.  224.  Burleigh  v.  Pearson,  1  Ves.  281.  Alexander  r. 
Alexander,  2  Ves.  640.  Daubeny  v.  Cockburn,  1  Meriv.  645 :  but  where  an  agreement  is 
made  by  one  of  the  objects  of  a  power  to  return  part  in  consideration  of  an  appointment  in 
its  favour,  it  is  a  fraud  in  the  appointee  as  well  as  in  the  appointor,  both  on  the  other  objects 
of  the  power,  and  on  the  party  who  is  to  take  in  default  or  appointment  S.  C.  An  appoint- 
ment, also,  cannot  be  made  to  persons  not  objects  of  the  power;  therefore  a  power  to  appoint 
to  children  will  not  authorize  an  appointment  to  grandchildren.  Alexander  v.  Alexander, 
9  Ves.  640.  Bristow  v.  Warde,  2  Ves.  jun.  336.  Whistler  v.  Webster,  lb.  367.  Smith  v. 
Lord  Camelford,  lb.  698.  Crombc  v.  Barrow,  4  Ves.  jun.  681.  Adams  v.  Adams,  Cowp.  651. 
Brudenell  v.  Ehves,  1  East  432.  7  Ves.  342.  Butcher  v.  Butcher,  9  Ves.  382.  But  they 
may  be  appointed  too  with  the  child's  consent  Bout  ledge  v.  Dorril,  2  Ves.  jun.  357. 
Langttone  v.  Blackmore,  Ambl.  289.  White  v.  St.  Barbe,  1  Ves.  &  B.  399.  A  power  to 
appoint  to  children  living  at  the  parent's  death  includes  a  child  en  ventre  sa  mere  at  that 
time.  Beak  v.  Beak,  1  P.  Wms.  244.  Clark  v.  Blake,  2  Bro.  C.  C.  320.  Thcltuson  v. 
Woodford,  4  Ves.  226.  But  where  the  estate  is  settled  on  the  eldest  son,  and  subject  to 
that,  a  power  is  given  of  appointing  portions  to  the  younger  children;  a  younger  child  be- 
coming eldest  before  receiving  his  portion,  is  not  within  the  power.     Chadwick  v.  Doleman, 

2  Vent  528.  Lord  Teynham  v.  Webb,  2  Ves.  198.  Lady  Lincoln  v.  Pelham,  11  Ves.  166. 
Bowles  v.  Bowles,  11  Ves.  177.    Leake  v.  Leake,  10  Ves.  477.    Savage  v.  Carroll,  1  Ball. 

6  B.  265.  A  power  cannot  be  delegated  to  another,  whether  the  power  relates  to  the  land, 
or  is  collateral  to  it,  it  being  a  principle  of  law,  that  delegatus  non  potest  delegare.  Ingram  v. 
Ingram,  2  Atk.  88.  Hamilton  v.  Boyse,  2  Sch.  &  Lef.  330.  Alexander  v.  Alexander,  2  Ves. 
640,  Bristow  v.  Warde,  2  Ves.  jun.  336.  But  where  the  power  is  originally  authorized  to 
be  executed  by  the  donee  and  his  assigns,  and  is  annexed  to  an  interest  in  the  donee,  it  will 
pass  with  it  to  any  person  who  comes  to  the  estate  under  him ;  and  whether  the  claimant 
is  an  assignee  in  fact,  or  an  assignee  in  law,  as  an  heir  or  executor.  How  v.  Whitefield, 
1  Ventr.  338,339.  Show.  57.  1  Freem.  476.  So  the  donee  of  a  power  not  annexed  to  an 
interest,  may  delegate  the  power  by  virtue  of  an  express  authority  in  the  deed,  by  which  it 
was  created.    See  Patlister  v.  Ord,  Bunb.  166.    But  the  person  to  whom  such  a  power  is 
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de1egated,must  come  within  the  express  words  authorizing  the  delegation.  See  Coie  y.  Wade, 
16  Ves.  27.  That  a  power  is  not  forfeited  by  attainder  for  treason,  unless  where  the  exe- 
cution of  it  is  not  annexed  to  the  mind  or  hand  of  the  donee,  see  Sugd.  Pow.  175.  Where 
it  is  forfeited,  it  must  be  executed  in  the  life  of  the  donee.  Ibid.  176.  That  where  a  man 
has  both  a  power  and  an  interest,  and  he  creates  an  estate  which  will  not  have  an  effectual 
continuance  in  point  of  time,  if  it  be  fed  out  of  his  interest,  it  shall  take  effect  by  force  of 
« the  power,  see  Roger's  ease,  1  Vent  228.  Earl  of  Leicester's  ease,  1  Vent.  287.  Ante,  p. 
441.  n.  (c  1).  It  is  intention  that  in  these  cases  governs:  therefore,  where  it  can  be  infer- 
red that  the  power  was  not  meant  to  be  exercised,  it  will  not  be  deemed  to  be  executed. 
Hookham  v.  Hales,  2  Ves.  &  B.  45.  Thus  if  a  man,  having  several  powers  over  different 
esates,  and  also  interests  in  them,  should  recite  the  power  over  one  estate,  and  execute  it  in 
a  formal  manner,  and  then  recite,  not  that  he  has  a  power  to  appoint  the  other  estate,  but 
that  he  is  seised  in  fee  of  it,  and  accordingly  convey  his  interest  in  it  by  lease  and  release, 
the  latter  estate  would  be  held  to  pass  out  of  his  interest,  and  not  by  force  of  his  power, 
simply  on  the  apparent  intention  not  to  execute  the  power.  Maundrellv.  MaundrtU,  7  Ves. 
567.  1  Ves.  246.  Et  vid.  6  East.  105,  106.  Adney  v.  Field,  Ambl.  654.  Sugd.  Pow. 
292.  Where  not  only  the  use  is  appointed  under  the  power,  but  also  the  estate  is  conveyed  by 
force  of  the  interest,  the  rule  appears  to  be,  that  the  instrument  shall  be  construed  either  an 
appointment,  or  a  release,  as  will  best  effect  the  intention  of  the  parties.  Ibid.  296.  Cox  v. 
Chamberlain,  4  Ves.  631. 

3dly.  With  respect  to  the  effect  of  the  execution  of  a  power. — We  have  seen,  that  in 
whatever  mode  the  power  is  exercised,  whether  by  an  act  infer  vives,  as  grant,  bargain  and 
sale,  lease  and  release,  covenant  to  stand  seised,  feoffment  and  fine,  or  by  a  will,  the  instru- 
ment in  every  case  operates  strictly  as  an  appointment  or  declaration  of  the  use ;  and  as 
there  cannot  be  a  use  on  a  use,  the  bargainee,  &c.  takes  the  legal  estate,  the  appointment 
being  made  to  him ;  and  if  any  ulterior  use  is  declared,  it  operates  merely  as  a  trust  in 
equity.    Supra,  p.  587,  588*    Sngd.  Pow.  320.    2  Prest.  Conv.  483.    And  an  appoint- 
ment in  pursuance  of  a  power  operates  undep  the  statute  of  Uses,  not'as  a  conveyance  of 
the  land,  out  as  a  substitution  of  a  new  use,  in  the  place  of  a  former  one ;  and,  in  general, 
a  deed  executing  a  power  cannot  be  considered  as  a  new  alienation,  or  independent  convey- 
ance, Lady  Gresham's  ease,  Mo.  261 :  but  there  are  cases  in  which  a  deed  executing  a  power 
is  for  many  purposes  considered  as  a  substantive,  independent  instrument  Thus  an  appoint- 
ment under  a  power  is  considered  as  a  conveyance  within  the  register  acts ;  and,  if  not 
registered,  will  be  postponed  to  a  subsequent  mortgage  duly  registered.    Scrafton  v.  Qum- 
eey,  2  Ves.  413.    And  a  deed  executing  a  power  has  been  deemed  a  conveyance  within  the 
statute  27  Eliz.  c.  24.    2  Ves.  65.     Et  vid.  Bartktt  v.  Ramsden,  1  Keft.  570.    So,  although 
the  estate  did  not  originally  belong  to  the  donee  of  the  power,  and  the  estate  created  by 
the  appointment  is  considered  as  limited  by  the  deed  creating  the  power,  yet  a  person 
deriving  title  under  an  appointment,  is  considered  as  claiming  under  the  donee,  within  the 
meaning  of  a  covenant  by  him  for  quiet  enjoyment  against  any  person  claiming  under  him. 
Hurd  v.  Fletcher,  Dougl.  43.    Sugd.  Pow.  324,  325.    It  is  also  observable,  that  estates 
created  by  the  execution  of  a  power  take  effect  precisely  in  the  same  manner  as  if  created 
by  the  original  deed.    As  if  a  general  power  of  appointment  be  given  to  a  man  by  deed, 
and  he  by  virtue  of  his  power  limit  the  estate  to  A.  for  life,  with  remainder  to  his  children 
*  in  strict  settlement,  these  limitations  will  take  effect  as  estates  limited  by  the  original 
deed ;  and  in  exactly  the  same  way  as  they  would  have  done  had  they  been  limited  in  that 
deed  by  the  grantor  of  the  power.    Mddleton  v.  Crofts,  2  Atk.  661.    The  appointee  takes 
under  the  power  as  if  inserted  therein :  but  not  so  as  to  take  by  relation  from  the  creation 
of  the  power,  as  in  case  of  an  assignment  in  a  commission  of  bankruptcy,  that  is,  by  force 
of  the  statute,  and  to  avoid  mesne  wrongful  acts.    Per  Lord  Hardwicke,  Duke  of  Marl- 
borough v.  Isord  Godolphin,  2  Ves.  61.     Where  a  person  settles  his  estate  to  the  use  of 
himself  for  life,  remainder  over,  reserving  to  himself  a  power  of  revocation,  and  executes 
his  power ;  he  becomes  immediately  seised  of  his  former  estate,  without  any  entry  or  claim ; 
because,  as  he  is  already  in  possession,  he  cannot  enter  on  himself,  and  a  claim  is  unne- 
cessary.   Ante,  237  a.  p.  124.    Where  an  estate  is  limited  to  such  uses  as  a  man  shall 
appoint,  and  in*  default  of  appointment  to  him  in  fee,  as  he  is  seised  in  fee  until  appoint- 
ment, his  wife  becomes  entitled  to  dower;  but  if  he  executes  his  power  of  appoint- 
ment, a  new  use  arises,  and  vests  in  the  appointee,  and  the  fee-simple  originally  limited  to 
the  appointor  ceases,  by  which  means  it  is  supposed  that  his  wife's  right  to  dower  will 
also  cease.    See  Cave  v.  Holford,  3  Ves.  657.    Cox  v.  Chamberlain,  4  Ves.  631.    Maun- 
drcUr.  Maundrell,  10  Ves.  246.    However,  in  order  to  prevent  this  question  from  arising, 
as  the  point  has  not  been  expressly  decided,  it  is  usual,  in  the  limitations  to  bar  dower,  to 
give  an  interposed  estate  in  default  of  appointment  to  a  trustee.    Sugd.  Pow.  332.    But  rt 
&  clear,  that  a  power  to  create  leases,  or  any  other  estate  to  take  effect  in  possession,  will 


Digitized  by  LjOOQIC 


CH.  XLDI.  UNDER  THE  STATUTE  OF  USES:  479 

control  and  over-reach  all  the  estates  in  the  settlement  Bosworth  v.  Farrand,  Cart.  111. 
Talbot  v.  Tipper,  Skin.  427.  Bealc  v.  Beale,  1  P.  Wins.  244.  Motley  and  Motley,  5  Ves. 
248.  Stackhouse  v.  Bamston,  10  Ves.  453.  But  the  execution  of  a  power  will  not  defeat 
.  an  estate  previously  created  by  the  person  who  executes  it.  Goodright  v.  Cator,  Dougl. 
477.  Where  several  powers  have  been  given  by  the  same  deed,  and  two  or  more  of  them 
are  executed,  and  no  provision  has  been  made  in  regard  to  their  priorities,  the  priority  of 
the  estates  created  under  them  must  be  construed  according  to  the  intention  of  the  settle- 
ment, and  the  object  of  the  powers.  Yellend  and  Frielis,  Mo.  788.  It  is  mostly  usual, 
however,  to  provide  by  the  settlement  for  the  priority  of  the  several  powers  contained  in  it. 
Ante,  p.  578.  n.  (a). 

4thly.  With  respect  to  equitable  relief,  in  case  of  a  defective  execution  of  a  power.— 
There  are  three  cases  in  which  equity  will  relieve  against  a  defective  execution,  1st  Where 
there  is  a  consideration,  as  in  favour  of  a  purchaser  (Fothergill  v.  Fothergill,  2  Freem.  257. 
3  Ch.  Gas.  68.  Cowp.  267.),  which  term  includes  a  mortgagee  and  a  lessee  (Barker  y. 
Bill,  2  Ch.  Rep.  113.  Bradley  v.  Bradley,  2  Vern.  163.  Taylor  v.  Wheeler,  2  Vera.  564. 
Jennings  v.  Moore,  lb.  609.  ,Reid  v.  Shergold,  10  Ves.  370.  Mamel  v.  Blake,  4  Dow.  264.), 
or  in  favour  of  a  creditor  (Fothergill  v.  Fothergill,  supra.  Pollard  v.  GreenvU,  1  Ch.  Cas. 
10.  1  Ch.  Rep.  98.  Wilkes  v.  Holmes,  9  Mod.  485.  Ithell  v.  Beane,  1  Yes.  215.  Bixby 
v.  Eley,  2  Bro.  C.  C.  325.  2  Dick.  698.),  wife  (Cowp.  267.  Fothergill  v.  FothergiU, 
supra.  Lady  Clifford  v.  Earl  of  Burlington,  2  Vern.  397.  Coventry  v.  Coventry,  2  P.  Wms. 
222.  Ibid.  705.  Wykham  y.  Wyhham,  18  Ves.  423.),  or  a  great  grandchild.  (Sarthv.Lady 
Blanfray,  Gilb.  Eq.  Rep.  166.  Sneed  v.  Sneed,  Ambl.  64.  Cowp.  264,  265.  267.),  or  in 
favour  of  a  marriage  consideration,  and  although  the  power  was  executed  after  the  mar- 
riage.  FothergiU  r.  Fothergill,  supra.  Hervey  v.  Hervey,  1  Alk.  561.  Churchman  v.  Her- 
vey,  Ambl.  335.  But  the  same  equity  is  not  extended  to  a  natural  child,  Fursakur  v. 
Robinson,  Prec.  Ch.  475.  Tudor  v.  Jnton,  2  Ves.  582 ;  nor  to  a  grandchild,  Perry  v. 
Whitehead,  6  Ves.  544,  and  see  the  cases  there  cited ;  nor  to  a  brother  or  sister,  Goodwyn 
v.  Goodwyn,  1  Ves.  228.  Goring  v.  Nash,  3  Atk.  189 ;  nor  to  a  nephew  (Strode  v.  Russell, 
2  Vern.  621.  Marston  v.  Gowan,  3  Bro.  C.  C.  170.  Piggot  v.  Penrice,  Com.  250.),  or 
cousin,  Tudor  v.  Anson,  2  Ves.  582. ;  nor  to  a  husband  (Moodie  v.  Reid,  1  Mad.  Rep.  516, 
unless  he  is  a  purchaser  by  marriage,  Sergison  v.  Sealey,  2  Atk.  412.),  or  a  mere  volunteer. 
Smith  v.  JBLshton,  2  Freem.  309.  3  Ch.  Cas.  113.  126.  Sargeson  v.  Sealey,  2  Atk.  415. 
Godwin  v.  Kilsha,  Amb.  684.  '  And  it  seems  that  a  defective  execution  in  favour  of  a  stran- 
ger cannot  be  supplied  so  as  to  give  the  fund  to  creditors.  See  Sugd.  Pow.  343.  The 
person  applying  for  relief  must  have  a  preferable  equity  to  the  person  against  whom  he 
seeks  relief,  fevers  v.Jevers,  Dom.  Proc.  1734.  Sudg.  Pow.  344.  Mart  loch  v.  Buller, 
10  Ves.  292.  But  it  seems  that  a  defect  may  be  supplied,  although  all  the  objects  are 
children.  Sugd.  Pow.  350.  Where  there  are  several  defective  executions,  equity  will 
supply  the  detect  in  the  last,  in  order  to  effectuate  the  intent  of  the  parties.  Hervey  v. 
Hervey,  supra.  And  generally,  if  the  intention  to  execute  the  power  clearly  appears  in 
writing,  it  is  sufficient,  whether  it  be  by  covenant  (fothergill  v.  Fothergill,  supra.  Sergison 
v.  Sealey,  supra.  Et  vid.  15  Ves.  173.),  request  by' will  (Vernon  v.  Kernon,  Ambl.  1.),  or 
by  a  written  contract,  not  under  seal.  Shannon  v.  Bradstreet,  1  Rep.  Temp.  Redesdale,  52. 
Mortlock  y.  Buller,  10  Ves.  292.  So  equity  will  supply  the  defect  where  a  man  promises 
by  letters  to  grant  an  estate  which  he  can  only  do  by  exercise  of  his  power.  Campbell  v. 
Leach,  Ambl.  740.  So  if  the  intention  appear  from  a  recital  in  the  deed  of  appointment 
(Wilson  v.  Piggot,  2  Ves.  jun.  351.),  or  from  an  answer  to  a  bill  in  chancery  (Carter  v. 
Carter,  Mose.  365.  Fortesque  v.  Gregor,  5  Ves.  553.),  or  from  a  covenant  in  the  original 
deed  (Sarth  v.  Lady  Blanfray,  supra.),  it  will  amount  to  an  equitable  execution  of  the 
power.  But  there  must  be  a  reference  to  the  fund  to  show  the  party's  intention  to  execute 
the  power,  or  the  party  must  be  in  possession  of  no  other  fund  upon  which  the  covenant 
can  operate.  Jackson  v.  Jackson,  4  Bro.  C.  C.  462.  Hele  v.  Hele,  2  Ch.  Cas.  28,  29.  87. 
1  Vern.  406.  Jones  v.  Tucker,  2  Meriv.  533.  2d.  Equity  supplies  a  defective  execution, 
where  there  is  any  fraud  (  Ward  v.  Booth,  3  Ch.  Cas.  69.  Piggot  v.  Penrice,  Com.  250. 
Prec.  Ch.  471.  Stiles  v.  Cowper,  3  Atk.  692.  Shannon  v.  Bradstreet,  supra.  Anon. 
Bunb.  53.  Stratford  v.  Lord  Aldborough,  1  Ridgw.  P.  C.  281.)  or  surprise  accompanied 
with  fraud  and  circumvention.  3  Ch.  Cas.  114,  115.  3d.  So  equity  will  relieve  where 
the  party  was  prevented  from  executing  his  power  by  accident  or  disability.  See  Earl  of 
Baths  case,  3  Ch.  Cas.  68.  Et  vid.  Cowp.  267.  Piggot  v.  Penrice,  supra.  Lastly,  equity 
will  relieve  against  a  defective  execution,  although  it  be  by  deed  instead  of  will  (Toilet  v. 
Toilet,  2  P.  Wms.  489.  S.  C.  Mose.  46.  Sneed  v.  Sneed,  Ambl.  64.  Cowp.  264,  265.), 
or  although  there  are  two  witnesses  instead  of  three  (Parker  v.  Parker%  Gilb.  Eq.  Rep. 
168.     Cotter  v.  Layer,  2  P.  Wms.  623.    Mose.  227.    Sergison  v.  Seaky,  2  Atk.  412. 
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(590)*  *And  it  is  to  be  observed  (as  hath  been  said),  that  there  is  a  diver- 
271  b.  sity  between  a  feoffment  of  lands  at  this  day  upon  confidence,*  or  to 
to^epuMing  the  intent  to  perform  his  last  will,  and  a  feoffment  to  the  use  of  such 
between1!1**  person  and  persons,  and  of  such  *estate  and  estates,  as  he  shall  appoint 
Jjtonftoro11*  by  his  last  will :  for,  in  the  first  case,  the  land  passeth  by  the  will, 
fcrm  feoffor's  and  not  by  the  *feoffraent ;  for  after  the  feoffment  the  feoffor  was 
JSereRisto  seised  in  fee-simple  as  he  was  before  ;  but,  in  the  latter  case,  the  will 
Iwchpersons  pursuing  his  power  is  but  a  direction  of  the  uses  of  the  feoffment; 
K^hSf68"  an(*  ^e  estates  Pass  by  execution  of  the  uses,  which  were  raised  upon 
point  ty  wM.  the  feoffment ;  but  in  both  cases  the  feoffees  are  seised  to  the  use  of 
ma?)  the  feoffor  and  his  heirs  in  the  mean  time  ;  and  all  this  and  much 

(591)*     more  concerning  this  matter  hath  been  adjudged  (c). 

(593)* 

Godwin  v.  Fisher,  1  Bro.  C.  C.  367.  Wade  v.  Paget,  1  Bro.  C.  C.  365.),  or  though  a  seal 
be  wanting,  Smith  v.  Jishton,  Finch.  273.  3  Keb.  551.  1  Ch.  Cas.  263,  264.  1  Freem. 
308.  3  Ch.  Cas.  69.  106 ;  and  although  the  subject  of  the  power  be  real  estate,  yet  this 
relief  is  afforded  as  well  where  the  defective  instrument  is  a  will,  as  where  it  is  an  act 
inter  vivos.  Wilkes  v.  Holmes,  9  Mod.  485.  1  Rep.  Temp.  Redesdale,  60  n.  1  Dick. 
105.  2  P.  Wnis.  228.  Sugd.  Pow.  360.  But  the  non-execution  of  a  power  is  in  general 
never  aided,  Arundel  v.  Philpot,  2  Vern.  69.  Tomkyn  v.  Sandys,  2  P.  Wms.  228.  a. 
Wilm.  33.  Bull  v.  Vardy,  1  Ves.  juri.  272.  Piggot  v.  Penriee,  Com.  250.  Gilb.  Eq. 
Rep.  138:  unless  the  power  is  in  nature  of  a  trust.  Garfoot  v.  Garfoot,  1  Ch.  Cas.  35. 
GwilUams  v.  Rowell,  Hardr.  204.  My  v.  Doyl,  I  Ch.  Cas.  180.  1  Ch.  Rep.  89.  nom. 
Amly  v.  Gowers  Witchcot  v.  Souch,  1  Ch.  Rep.  97.  Hyer  v.  Wordale,  2  Freem.  135. 
Locton  v.  Locton,  Freem.  136.  Carvillv.  Carvill,  2  Ch.  Rep.  156.  As  to  equitable  relief 
in  the  case  of  defective  execution  of  leasing  powers,  see  ante,  p.  440.. n.  (c  1).  With 
respect  to  the  extinguishment  and  destruction  of  powers,  see  ante,  p.  458.  n.  (l),  and 
%  p.  578.  n.  (a).— [JEd.] 

(c)  Before  closing  this  chapter,  it  may  be  proper  to  consider,  1st.  What  uses  are  not 
executed  by  the  s&tute;  and,  2dly.  The  nature  and  general  doctrine  of  trusts. 

1st.  A 8  to  what  uses  are  not  executed  by  the  statute. — We  have  seen,  that  for  the 
execution  of  an  use  there  must  be,  1st.  A  person  seised  to  the  use;  2dly.  A  cestui  que  use 
in  esse,-  3dly.  A  use  in  esse,  scil.  in  possession,  reversion,  or  remainder;  4thly.  An  estate 
or  seisin,  out  of  which  the  use  is  to  arise ;  for  the  words  of  the  statute  are,  that  the  estate 
of  such  person  seised  to  the  use  shall  be  adjudged  in  cestui  que  use,  &c.  1  Co.  196  a; 
and  if  these  requisites  do  not  concur,  there  can  be  no  execution  of  the  use.  Therefore 
contingent  uses,  during  the  suspense  of  the  contingency  cannot  be  executed  by  the  statute. 
Bac.  Uses,  45.  1  Sand.  194.  Uses  limited  of  copyhold  estates,  also,  are  not  within  the 
statute  of  Uses.  Co.  Copyh.  54.  Cro.  Car.  44.  2  Yes.  257.  And  as  the  statute  was 
made  previously  to  the  statute  of  Wills,  32  &  34  H.  8,  it  seems  to  follow,  that  the  former 
does  not  extend  to  devises  to  uses.  But  as  the  testator's  intention  is  generally  the  guide  in 
cases  of  devises,  it  has  been  repeatedly  determined,  that  if  A.  devise  to  B.  and  his  heirs, 
to  the  use  of,  or  in  trust  for  C,  and  his  heirs,  or  in  trust  to  permit  C.  and  his  heirs  to  take 
the  profits,  it  shows,  that  the  testator  intended,  that  C.  should  have  the  legal  estate  in  fee; 
and  the  law  will  therefore  give  the  devise  such  an  operation.  1  Vern.  79.  415.  2  Salk. 
679.  2  Atk.  573.  2  P.  Wms.  134.  Doe,  d.  Leicester  v.  Biggs,  2  Taunt.  109.  Brydges 
v.  Wotton,  1  Ves.  &  B.  137.  But  it  is  clearly  settled  that  in  the  case  of  a  devise  to  the  use 
of  A.  for  life,  remainder  over,  this  cannot  take  effect  by  way  of  use  executed  by  the  statute, 
because  there  is  no  seisin  to  serve  the  use ;  but  still  the  cestui  que  use  will  have  the  legal 
estate.  1  Sand.  206.  So  although  a  feoffment  in  fee  to  the  use  of  the  feoffor  for  life,  and 
after  his  decease  that  J.  S.  shall  take  the  profit*,  be  an  use  executed  in  J.  S. ;  yet  it  is  clear 
that  if  there  be  a  conveyance  in  trust  to  pay  over  the  profits,  QBymson  v.  Turner,  1  Eq.  Ab. 
383.  Sihester  v.  Wilson,  2  T.  R.  444.  15  Ves.  371.  Shapland  v.  Smith,  1  Bro.  C.  C.  75. 
The  d.  Leicester  v.  Biggs,  supra,)  or  to  convey,  {Roberts  v.  Dixwell,  1  Atk.  607.  Bac 
Uses,  8),  or  to  sell,  (Bagshaw  v.  Spencer,  2  Atk.  578),  the  legal  estate  will  vest  in  the 
trustees  in  order  to  enable  them  to  pay  over  the  profits.  So  it  is  in  case  of  a  trust  to  permit 
a  feme  covert  to  receive  the  profits,  or  to  pay  the  same  to  her  separate  use.  Pybusr. 
Smith,  3  Bro.  CC.  340.  Henry  v.  Purcel,  Fearn.  75.  Nevill  v.  Saunders,  1  Vera.  415. 
Bush  v.  Mien,  5  Mod.  63.    As  to  the  extent  of  the  legal  estate  vested  in  trustees  under 
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trusts  of  the  above  description,  see  Doe,  d.  White  v.  Simpson,  5  East.  169.  Jones  v.  Say 
and  Sele,  8  Vin.  262,  pi.  19.  3  Bro.  P.  C.  113.  1  Ves.  144.  Bagshaw  v.  Spencer, 
2  Atk.  570—677.  1  Ves.  142—144.  Gibson  v.  Bogers,  Ambl.  93.  Wright  v. Pearson, 
ib.  360.  Harton  v.  Norton,  7  T.  R.  652.  It  has  been  determined,  that  terms  of  years  or. 
other  chattel  interests  cannot  be  limited  to  uses,  as  the  statute  speaks  of  persons  seised  to 
the  use  of  another,  and  the  ~ord  "  seised"  is  only  applicable  to  the  possession  of  a  free- 
hold estate.  Bac.  Uses,  42.  And  that  r— -  -Vliunon  a  use  can  be  executed  by  the 
statute ;  and  therefore  if  there  be  a  conveyance  u  ^J118  he,1"'  to  "£  us.e  °* 

B.  and  his  heirs,  this  use  cannot  be  executed  in  B.     -.  0     .  *«&  l&  a;  '  oamaae* 

v.  DaUon,  Toth.  1  Atk.  591.    So  if  land  be  limited  to  A  and  his  ht^*  ^♦M  intent,  or  m 
trust  that  B.  and  his  heirs  may  receive  a  rent  thereout  to  the  use  of  C.  and  his  IiTj53'*. 
legal  estate  in  the  rent  will  vest  in  B.  by  the  fifth  clause  of  the  statute,  because  the  se**ty 
out  of  which  the  rent  arises,  is  conveyed  to  A.  and  upon  the  limitation  of  such  rent  to  u 
the  statute  is  satisfied.     Chaplin  v.  Chaplin,  3  P.  Wms.  229.  . 

2dly.  As  to  the  nature  and  general  doctrine  of  trusts. — The  strict  construction  which  the 
judges  put  on  the  statute  of  Uses,  in  determining  that  there  were  uses  to  which  the  statute 
did  not  transfer  the  possession,  defeated,  in  a  great  measure,  its  intent :  as  by  this  means 
uses  were  not  entirely  abolished,  but  still  continued  separate  and  distinct  from  the  legal 
estate;  and  werejtaken  notice  of  and  supported  by  the  court  of  chancery,  under  the  name  of 
trusts.    A  tmst  J0  therefore  a  use  not  executed  by  the  statute  27  H.  8 ;  for  originally  the 
words^pr&d  trust  were  perfectly  synonymous,  and  are  both  mentioned  in  the  statute.   J^ut 
as  the  provisions  of  .the  statute  were  not  deemed  coextensive  with  the  various  modes  of 
creating  uses,  such  uses  as  were  not  provided  for  by  the  statute,  were  left  to  their  former 
jurisdiction.     1  Bl.  Rep.  136.     1  Cru.  Dig.  458.    And  4*is  jurisdiction  extends  not  only  to 
trusts  declared  upon  a  legal  estate  in  fee,  but  to  those  declared  upon  the  estates  of  tenants 
in  tail,  for  life,  and  years,  and  to  special  trusts.    A  trust,  generally  speaking;  may  be  de- 
fined to  be,  a  right  on  the  part  of  the  cestui  que  trust  to  receive  the  profits,  and  to  dispose  of 
the  lands  in  equity.     1  Mod.  17.    But  in  the  case  of  special  trusts  for  the  accumulation  of 
profits,  the  sale  of  estates,  or  the  conversion  of  one  trust  fund  into  another,  the  cestui  que 
trust  cannot  interfere  until  such  special  trust  be  satisfied.    1  Sand.  214.    There  is  a  dis- 
tinction between  a  trust  executed,  and  a  trust  executory,    A  trust  executed,  is  where  an  estate 
is  conveyed  to  the  use  of  A.  and  his  heirs,  with  a  simple  declaration  of  the  trust  for  B.  and 
his  heirs,  or  the  heirs  of  his  body ;  in  w,hich  case  the  trust  is  perfect,  and  it  is  said  to  be 
executed,  because  no  further  act  is  necessary  id  be  done  by  the  trustee  to  raise  and  give 
effect  to  it;  and  because  there  is  no  ground  for  the  interference  of  a  court  of  equity  to  affix  a 
meaning  to  the  words  declaratory  of  the  trust,  which  they  do  not  legally  import.    So,  in 
the  case  of  a  will,  a  trust  is  said  to  be  executed,  where  the  testator  has  given  complete  di- 
rections for  settling  his  estate,  with  perfect  limitations.    A  trust  executory,  is  where  arti- 
cles of  agreement  are  made  in  contemplation  of  marriage,  and  consequently  preparatory  to  a 
settlement,  or  where  in  a  will  the  testator's  directions  are  incomplete,  ana  are  father  mi- 
nntes  or  instructions.    In  the  cases  of  trusts  executed,  legal  expressions  will  have  a  strict 
legal  effect,  as  in  immediate  devises  at  law,  though,  perhaps,  contrary  to  the  testator's  inten- 
tion, Shaw  v.  Weigh,  1  Eq.  Abr.  184.    Jones  v.  Morgan,  1  Bro.  C.  C.  206.    Poole  v.  Pook% 
3  Bos.  &  P.  620 ;  but  in  the  cases  of  executory  trusts, the  court  will  consider  the  intention, 
and  direct  the  conveyance  according  to  it,  White  v.  Carter,  Ambl.  91.     Garth  v.  Baldwin, 
2  Ves.  655;  and  words  of  limitation,  "as  heirs  of  the  body,"  will  be  construed  as  words 
of  purchase,  if  the  testator  has,  by  expressions  in  his  will,  shown  an  intention  that  they 
should  not  be  construed  in  the  former  sense.     Glenarehy  v.  Boswell,  Ca.  Temp.  Talb.  319. 
Papilton  v.  Voice,  2  P.  Wms.  471.    Bagshaw  v.  Spencer,  2  Atk.  570. 581.     White  v.  Carter, 
Ambl.  670.    Bastard  v.  Proby,  2  P.  Wms.  478.  n.    Bead  v.  Snell,  2  Atk.  642.    Leonard  v. 
Earl  of  Sussex,  2  Vera.  526.    Boberts  v.  DixweO,  1  Atk.  607.    Et  vid.  Stanley  v.  Stanley, 
1 6  Ves.  491.     1  Mad.  Ch.  446.     1  Sand.  248, 249.    The  execution  of  executory  trusts  cre- 
ated by  deed,  is  the  same  as  of  executory  trusts  created  by  will.     12  Ves.  227.    Ante,  vol. 
1 .  p.  775.  n.  (i).    And  in  the  execution  of  an  executory  trust  the  court  will  direct  a  limita- 
tion to  be  inserted  in  the  settlement  to  preserve  contingent  remainders,  Baskerville  v.  Baeker- 
viUt,  2  Atk.  279.    Stamford  ?.  Hobart,  3  Bro.  P.  C.  31 ;  and  both  in  wills  {Green  v.  Ste- 
phens, 12  Ves.  419.     17  Ves.  64.    Marryattv.  Townley,  1  Ves.  102.  104.)  and  marriage 
articles,  cross-remainders  may  be  raised  by  implication.     Twisden  v.  Lock,  Ambl.  663. 
Wttt  v.  Erissey,  2  P.  Wms.  349.    Duke  of  Richmond  v.  Lord  Cadogan,  cited  17  Ves.  67. 
Ante,  vol.  1.  p.  774,  Tfo.  n.  (l).    As  to  the  difference  between  a  trust  and  an  equity  of  re- 
demption, see  ante,  p.  38.  n.  (z).     Tucker  v.  Thurston,  17  Ves.  133.    Besides  the  direct 
modes  of  creating  a  trust  estate  by  limiting  a  use  upon  a  use,  by  limitations  to  trustees,  to 
pay  over  the  rents,  or  for  the  separate  use  of  a  married  woman,  or  to  sell,  or  raise  money, 
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and  by  limiting  copyhold  estates,  or  terms  for  years  in  trust,  which  have  been  already  no- 
ticed, there  are  sejeral  other  cases  in  which  trust  estates  arise  from  the  evident  intention  of 
the  parties,  which  are  enforced  by  the  coart  of  chancery,  and  are  usually  called  resulting 
trusts,  or  trusts  by  implication.  As  where  articles  are  entered  into  for  the  purchase  of  an 
estate,  a  trust  immediately  results  to  the  purchaser.  1  Ch.  Ca.  39.  Jlcherley  ▼.  Pernor,  9 
™!L  V  So.  wbeFJ  an  e8tate  is  &as«l  h  the  wane  of  uie  person,  and  the  money  or 
S^ISi1011."  P     rby  ar  ~  ^  iSiwmg  trust  in  fcvour  of  the  person  who  j»id 

TW«     fv00'  ^^rbAtk.150.     rhllisv.  Willis,*  At*.  Tl.    Qaseoigiex. 

iointArt  •  eF^  ***'  i^,W*  y*  Fineh>  U  Ve8#  50,  And  if  is  th6  8ame  with  re9Pect  to  * 
J  JUda&Tiipon  a  purchase  in  the  name  of  one.     Wray  v.  Steele,  2  Ves.  &  B.  388.    And 

suiting  trusts  by  implication  of  law  need  no  declaration  of  trust,  but  are  3aved  by 
SlOth  section  of  the  statute  of  Frauds,  which  provides  "  that  all  conveyances,  where  trusts 
and  confidences  shall  arise  or  result  by  implication  of  law,  shall  be  as  if  that  act  had  never 
been  made."  1  P.  Wms.  1 12.  2  Ventr.  361.  And  it  may  be  here  remarked,  that,  though 
this  statute  enacts  that  all  declarations  and  creations  of  trusts  of  lands  or  hereditaments 
must  be  in  writing,  yet  a  note,  or  memorandum  in  writing,  from  a  trustee,  promising  to  exe- 
cute a  declaration  of  trusts  (Bellamy  v.  Burrow,  Ca.  Temp.  Talb.  97.) ,  or  confessing  that 
he  purchased  lands  with  another  man's  money  (Lane  v.  Vighton,  Ambl.  409.  Ambrose  v. 
Ambrose,  1  P.  Wms.  322.  RyaU  v.  Byall,  1  Atk.  59.),  or  a  bond  from  a  trustee,  either  to 
perform  the  trusts  of  a  conveyance,  in  which  no  trusts  are  mentioned  (Goodwin  v.  Cutter, 
Finch.  356.),  or  to  make  an  assignment,  as  his  cestui  que  trust  shall  direct  (Mocrcrofl  v. 
Jhwdingy  2  P.  Wms.  314.),  or  a  recital  in  a  purchase  deed,  that  the  consideration  money  be- 
longed to  a  third  person  (Kirk  v.  Webb,  Prec.  Ch.  84.  Leg  v.  Deg,  2  P.  Wms.  415.  RyaU 
v.  Myall,  supra),  an  answer  in  chancery,  confessing  a  trust  (Hampton  v.  Spencer,  2  Vera. 
288.  Cottington  v.  Fletcher,  2  Atk.  155.),  or  a  letter  from  a  trustee  disclosing  the  purposes 
of  a  devise  to  him  (Crooke  v.  Brookeing,  2  Vern.  106.),  or  any  writing  in  the  shape  of  mu- 
tual covenants  or  articles  of  agreement  (Legard  v.  Hodges,  3  Bro.  C.  C.  531.),  relative  to  the 
transfer  or  produce  of  land,  although  without  seal  or  stamp  (Hodsden  v.  Lloyd,  2  Bro.  C. 
C.  534.),  if  they  properly  discover  the  intention  of  the  parties,  are  sufficient,  in  a  court  of 
equity,  to  create  trusts.  And  any  words,  in  a  will,  intimating,  or  in  the  nature  of  a  request, 
wish,  desire,  recommendation,  &c.  are  sufficient  to  create  a  trust,  if  the  object  of  the  gift, 
and  the  gift  itself,  can  be  correctly  ascertained,  Eales  v.  England,  Prec.  Ch.  200.  Cbwh- 
ley  v.  Pelham,  1  Vern.  411.    Jones  y.  Nabbs,  1  Eq.  Abr.  404.  pi.  3.     Richardson  v.  Chapman, 

1  Burn.  Eccl.  Law,  225.  Vernon  v.  Vernon,  Ambl.  3.  Clifton  v.  Lombe,  Ambl.  519. 
Massey  v.  Sherman,  Ambl.  520.  Nowlan  v.  Melligan,  1  Bro.  C.  C.  489.  Piersan  v.  Gar- 
nett,  2  Bro.  C.  C.  38.  226.  Davis  v.  King,  2  Bro.  C.  C.  200.  1  Sand.  252.  Taylor  v. 
George,  2  Ves.  &  B.  378.  Birch  v.  Wade,  2  Ves.  &  B.  198;  but  if  the  certainty  of  the  gift 
and  object  fail,  then  the  trust  must  also  fail,  although  the  intention  to  create  it  should  appear 
evident  upon  the  face  of  the  will.     Harding  v.  Glyn,  1  Atk.  469.     Le  MaUre  v.  Bannister, 

2  Bro.  C.  C.  40.  Bland  ?.  Bland,  2  fcro.  C.  C.  43.  Borland  v.  Trigg,  1  Bro.  C.  C.  142. 
Wynne  v.  Hawkins,  1  Bro.  C.  C.  180.  Sprange  v.  Bernard,  2  Bro.  C.  C.  585.  Pierso* 
v.  Garnett,  supra.  Hill  v.  Bishop  of  London,  1  Atk.  620.  Note,  that  when  an  estate  is 
vested  in  trustees  in  fee-simple,  in  trust  to  raise  a  sum  of  money,  without  specifying  the 
particular  mode  of  raising  it,  the  trust  will  authorize  a  sale,  Baines  v.  Dixon,  1  Ves.  41. 
Wareham  v.  Brown,  2  Vern.  153.  Newman  v.  Johnson,  1  Vern.  45.  8  Vin.  461.  pi.  7,  8. 
n. ;  and  that  a  trust  to  raise  money  by  "rents  and  profits"  will  empower  the  trustees  to  sell 
(Gibson  v.  Rogers,  Ambl.  93.  8  Vin.  461.  pi.  7,  8, 9,  10,  11.  Lingen  v.  Foley,  2  Ch.  Ca- 
205.),  unless  there  are  some  words  to  restrain  the  sense  of  those  words  to  annual  profits. 
Joy  v.  Gilbert,  2  P.  Wms.  13.  Evelyn  v.  Evelyn,  2  P.  Wms.  666.  Mills  v.  Banks,  3  P. 
Wms.  8.  Anon.  Vern.  104.  Green  v.  Belcher,  1  Atk.  506.  1  Sand.  253.  It  is  also  ob- 
servable, that  the  statute  of  Frauds  does  not  extend  to  the  declaration  or  creation  of  trusts  of 
mere  personalty.  See  Nab  v.  Nab,  10  Mod.  404.  Fordyce  v.  Willis,  3  Bro.  C.  C.  587. 
To  return  to  the  case  of  a  purchase  in  the  name  of  a  stranger, — in  all  cases  of  this  kind,  the 
payment  of  the  money  must  be  clearly  proved.  WWit  v.  Willis,  2  Atk.  71.  Such  proof 
may  appear  either  from  expressions  or  recitals  in  the  purchase  deed,  2  Vern.  168.  Prec 
Ch.  104.  Kirk  and  Webb,  lb.  84.  cited  1  Sand.  258 ;  or  from  some  memorandum  or  note 
of  the  nominal  purchaser,  0*Hara  v.'  O'Neal.  2  Eq.  Abr.  745 ;  or  from  his  answer  to  a  bill 
of  discovery.  Cothington  v.  Fletcher,  2  Atk.  155.  Sed  vid.  Edwards  and  Moore,  4  Ves. 
23.  cited  1  Sand.  258 ;  or  from  papers  left  by  him,  and  discovered  after  his  death,  Byall  v. 
Byall,  Ambl.  413.  Lane  v.  Dighton,  lb.  409;  and  it  seems  that  parol  evidence  is  admissi- 
ble, though  after  the  death  of  the  supposed  nominal  purchaser.  See  Lench  v.  Leach*  10 
Ves.  511.  But  where  a  purchase,  either  of  a  fee-simple  or  a  reversion  (Finch  v.  Finch,  14 
Vea.  50.),  is  made  by  a  lather  in  the  name  of  a  child,  legitimate  or  illegitimate  (Loft.  490* 
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Fearn.  Post.  337.  2  FonbL  Eq.  134, 135.)  (if  in  the  name  of  a  grandchild,  the  father  being 
alive,  Ebrand  v.  Dancer,  3  Ch.  Ca.  36.  it  might  be  different,  see  Lloyd  v.  Bead,  1  P.  Wms. 
60.),  this  distinguishes  it  from  the  case  of  a  stranger,  in  which  there  is  not  that  natural  af- 
fection, that  would  repel  the  presumption  arising  from  the  advance  of  the  money :  and  it 
will,  unles6  some  precedent  declaration  can  be  proved  (Lord  Gray's  case,  3  Freem.  6.),  be 
considered  as  an  advancement  of  the  child,  and  not  as  a  trust  for  the  father,  though  the  father 
takes  the  profits  during  the  minority  of  the  child.  Mumma  v.  Mumma,  3  Vern.  19.  Lamp- 
lugh v.  Lamplugh,  1  P.  Wms.  113.  Taylor  v.  Taylor,  1  Atk.  386.  Stileman  v.  Ashdown, 
2  Atk.  480.     Finch.  340.     Beddington  v.  Beddington,  3  Ridgw.  P.  C.  106. 

But  it  might  be  different,  if  he  received  the  rents  and  profits  after  the  child  was  of  age, 
(Lbud  v.  Head,  1  P.  Wms.  608.)  especially  if  the  child  was  of  age  when  the  estate  was 
purchased,  3  Mad.  Ch.  99 ;  and  the  presumption  in  favour  of  an  advancement,  is  liable  to 
be  rebutted  by  subsequent  acts.  Lord  Gray's  case,  supra.  Pole  and  Pole,  1  Ves.  76.  A 
purchase  by  the  father  in  the  names  of  his  son,  and  a  trustee  (Lamplugh  v.  Lamplugh,  1  P. 
Wms.  111.),  or,  as  it  seems,  in  the  name  of  himself  and  his  son  (though  this  has  been 
doubted,  2  Atk.  480.),  will  still  be  considered  as  an  advancement.  Scrope  and  Scrope,  1  Ch. 
Ca.  37.  Back  and  Andretvs,  2  Vern.  120.  Dyer  v.  Dyer,  1  P.  Wms.  112.  1  Watk.  Copyh. 
316.  Finch  v.  Finch,  14  Ves.  50.  But  in  these  instances,  the  father  will  have  the  benefit 
of  survivorship  in  case  the  son  die  during  his  minority ;  though  the  son  is  not  entitled  to 
the  benefit  of  survivorship  as  against  the  judgment  creditor  of  his  father.  Stileman*v.  Ash* 
down,  supra.  S.  C.  Ambl.  13.  It  seems  in  all  these  cases,  that  if  the  son  is  provided  for 
at  the  time  of  the  purchase  in  his  name,  he  will  be  but  a  trustee,  and  stands  in  the  same 
predicament  as  a  stranger,  Elliott  and  Elliott,  3  Ch.  Ca.  33*2.  Pole  and  Pole,  supra. 
Lloyd  v.  Bead,  1  P.  Wms.  607  ;  but  it  has  been  determined,  that  a  reversion  settled  on  the 
son,  expectant  on  the  mother's  death,  is  not  such  a  provision  as  will  prevent  the  son  taking. 
Lamplugh  v.  Lamplugh,  supra.  So  it  seems,  if  a  husband  purchases  lands  in  the  name  of 
his  wife,* it  will  be  presumed,  in  the  first  instance,  to  be  an  advancement  and  provision  for 
the  wife,  Bider  and  Kidder,  10  Ves.  367.  Back  v.  Andrews,  3  Vern.  67.  128.  Batch  v. 
Andrews,  Ch.  Ca.  53.  Sed  vid.  Smith  v.  Baker,  1  Atk.  385 ;  for  the  wife  cannot  be  a 
trustee  for  her  husband.  Kingdom  v.  Bridges,  3  Vern.  67.  It  may  be  further  observed, 
that  where  a  purchase  is  made  by  a  trustee  with  trust  money,  a  trust  will  result  to  the  owner 
of  the  money.  Byal  v.  Byal,  Ambl.  413.  So  where  a  trustee  or  guardian  renews  a  lease 
in  his  own  name,  the  renewed  lease  shall  in  equity  he  subject  to  the  former  trust,  Keech  v. 
Sandford,  Sel.  Ca.  Ch.  61.  Holt  v.  Holt,  1  Ch.  Ca.  191.  Pierson  v.  Shore,  1  Atk.  480. 
Abneyy.  Miller,  3  Atk.  597.  Edwards  v.  Lewis,  3  Atk.  538.  Et  vid.  Ex  parte  Bennet, 
10  Ves.  395.  Brewett  v.  Millett,  7  Bro.  P.  C.  367.  Tomlin's  edit.  Annesleyy.  Dixon, 
lb.  313.  Featherstonhaugh  v.  Fenwick,  17  Ves.  398 ;  even  when  it  is  clear  that  the  lessor 
would  not  have  renewed  for  the  benefit  of  the  cestui  que  trust.  Fitzgibbon  v.  Scanlan, 
1  Dow.  161.  And  if  a  lease  be  settled  upon  A.  for  life,  with  remainders  over,  and  A. 
obtains  a  renewal  of  the  lease,  the  renewed  lease  shall  be  bound  by  the  trusts  of  the  will 
or  settlement.  Taster  v.  Marriott,  Ambl.  668.  Raw  v.  Chichester,  lb.  715.  Owenv.  WU- 
Hams,  lb.  734.  Pickering  v.  VowUs,  1  Bro.  C.  C.  197.  Coppin  v.  Femyhough,  3  Bro.  C.  C. 
291.  Killick  v.  Fkxnty,  4  Bro.  C.  C.  161.  James  v.  Dean,  11  Ves.  383.  15  Ves.  336. 
But  there  can  be  no  implied  trust  between  a  lessor  and  lessee ;  because  every  lessee  is  a 
purchaser  by  his  contract  and  his  covenants,  which  excludes  all  possibility  of  implying  a 
trust  for  the  lessor.  Pilkington  v.  Bayley,  7  Bro.  P.  C.  383.  It  is  also  observable,  that 
where  a  person  conveys  an  estate  to  a  trustee,  upon  such  trusts  as  he  shall  appoint,  and  no 
appointment  is  made,  there  will  be  a  resulting  trust  for  the  grantor.  Fitzg.  323.  And 
where  an  estate  is  conveyed  to  a  trustee,  and  a  trust  is  declared  as  to  part  only  (Lloyd  v. 
SpiUett,  2  Atk.  150.),  or  where  the  whole  of  an  estate  is  convened  for  particular  purposes, 
or  on  particular  trusts  only,  which,  by  accident  or  otherwise,  cannot  take  effect,  a  trust  will 
result  to  the  original  owner,  or  to  his  heirs.  Prec.  Ch.  162.  541.  1  Cm.  Dig.  475.  We 
have  seen,  that  in  the  absence  of  express  or  demonstrable  intention  to  the  contrary  (Kirk- 
man  v.  Milles,  13  Ves.  338.),  it  is  a  rule  of  equity,  that  money  directed  to  be  laid  out  in 
land,  and  land  directed  to  be  sold  and  converted  into  money,  are  to  be  considered  as  that 
species  of  property  into  which  they  are  directed  to  be  converted.  Ante,  vol.  1.  p.  559.  n. 
(9).  Et  vid.  Doughty  v.  Bull,  2  P.  Wms.  323.  Attorney-General  v.  Johnston,  Ambl.  580. 
BoUnmm  and  Taylor,  2  Bro.  C.  C.  '589.  -  Williams  and  Coade,  10  Ves.  500.  Berry  and 
Usher,  11  Ves.  87.  Gibbs  and  Ougier,  12  Ves.  415.  But  where  a  person  dealing  upon  his 
own  property  only,  has  directed  a  conversion  for  a  particular  special  purpose,  or  out  and 
oat,  but  the  produce  to  be  applied  for  a  particular  purpose ;  when  the  purpose  fails,  the  in- 
tention fails ;  and  a  court  of  equity  regards  him  as  not  having  directed  the  conversion. 
Jtiplty  t.  Waterworth,  7  Ves.  435.    Et  vid.  Towniey  v.  BedweU,  6  Ves.  194.    In  cases  of 
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will 8,  therefore,  as  in  deeds,  it  is  important  to  consider,  whether  the  testator  meant  to  give 
to  the  produce  of  the  real  estate  the  quality  of  personal ty, \to  all  intents,  or  only  so  hi  u 
respected  the  particular  purposes  of  the  will ;  for  unless  the  testator  has  sufficiently  declared 
his  intention,  not  only  that  the  realty  shall  be  converted  into  personalty  for  the  purposes  of 
the  willy  but  further,  that  the  produce  of  the  real  estate  shall  be  taken  as  personalty,  whether 
such  purposes  take  effect  or  not,  so  much  of  the  real  estate,  or  the  produce  thereof,  as  is  not 
effectually  disposed  of  by  the  will  at  the  time  of  the  testator's  death  (whether  from  the 
silence  (Collins  v.  Wakeman,  2  Ves.  687.)  or  the  inefficaey  of  the  will  itself,  or  from  subsequent 
lapse),  will  result  to  the  heir.  See  Cruse  v.  Barley,  3  P.  Wms.  22.  n.  1.  and  the  cases 
there  cited.  Et  vid.  Randall  v.  Bookey,  2  Vern.  425.  Stonehenge  v.  Evelyn,  1  P.  Wms. 
.  253.  Ackroyd  and  Smithson,  1  Bro.  C.  C.  502.  Robinson  and  Thyhr,  2  Bro.  C.  C.  589. 
S.  C.  1  Ves.  jun.  44.  Kennel  v.  Abbot,  4  Ves.  810.  Stansficldv.  Habergham,  10  Ves.  278. 
Williams  and  Coade,  10  Ves.  500.  Berry  v.  Usher,  11  Ves.  87.  Gibbswd  Ougier,  12  Ves.  415. 
Hooper  v.  Goodwin,  18  Ves.  156.  Hillx.  Cock,  18  Ves.  174.  Chambers  v.  Braihford,  18  Ves. 
369.  Gibbs  v.  Rumsey,  2  Ves.  &  B.  294.  If  the  intention  is  to  convert  it  into  personal 
property,  ./or  all  the  purposes  of  the  will,  though  some  of  those  purposes  should  nil,  sad, 
though  in  consequence  of  that  failure  part  results  to  the  heir,  it  would  result  to  him  **  per- 
sonal estate,  and  be  so  considered  in  a  question  between  his  representatives.  16  Ves.  191. 
Et  vid.  Hewitt  and  Wright,  1  Bro.  C.  C.  86.  Kidney  v.  Coussmaker,  2  Ves.  jun.  268.  2  Mad. 
Ch.  110,  111.  If  a  sum  of  money  be  devised  in  trust  to  be  laid  out  in  land,  and  thews 
to  which  the  land  should  go  are  not  declared,  the  benefit  of  that  money,  it  seems,  will  go 
to  the'  heir  at  law,  as  a  resulting  trust.  Hayford  v.  Benlows,  Ambl.  ,582.  Sp  on  the  other 
hand,  if  a  real  estate  be  devised  to  be  sold,  and  no  particular  directions  are  given  how  the 
purchase  money  should  be  applied,  in  whole  or  in  part,  the  money  undisposed  of,  will,  it 
seems,  go  to  the  executor,  to  be  applied  in  a  course  of  distribution,  or  to  a  residuary  legatee 
of  the  personal  estate,  if  any  such  there  be.  Ibid.  583.  So  where  a  testator  creates  a 
executory  trust,  or  devise,  to  take  effect  within  the  limit  allowed  by  law,  and  makes  so 
disposition  of  the  intermediate  beneficial  interest,  the  trust  or  equitable  estate  will  descend 
to  the  heir,  until  the  contingency  happens,  upon  which  the  equitable  executory  devise  is  to 
arise.  1  Sand.  263.  Fearn.  Ex.  Dev.  537.  Hopkins  v.  Hopkins,  1  Atk.  584.  S.  C. 
Fort.  44.  and  in  MS.  Attorney-General  v.  Bowyer,  3  Ves.  725.  Stanley  v.  Stanley,  16  Ves. 
491.  Thus,  on  a  devise  of  an  estate  to  a  persen,  when  he  attains  twenty-one,  there  results 
a  trust  for  the  heir  until  that  period ;  and  by  the  previous  death  of  the  devisee  the  remainder 
will  be  accelerated.  Chambers  v.  Braihford,  18  Ves.  368.  But  upon  a  devise  to  a  good 
charitable  use,  the  heir  has  no  right  to  the  rents  and  profits  accrued  before  the  use  is  earned 
into  effect.  Attorney-General  v.  Bowyer,  supra.  In  case  there  be  a  devise  of  real  estate  for 
payment  of  debts,  and  nothing  more  is  meant  than  to  make  a  provision  for  the  debts,  til 
beyond  what  is  required  for  that  purpose,  will  remain  real  estate,  and  as  such  go  to  the 
heir.  Wright  and  Wright,  16  Ves.  191.  HiIIy.  Cock,  18  Ves.  174.  King  v.  Denims, 
1  Ves.  &  B.  272.  Southouse  v.  Bate,  2  Ves.  &  B.  396 ;  the  general  principle  being,  that 
the  heir  takes  all  that,  which  is  not  for  a  defined  and  specific  purpose  given  by  the  will, 
Chitty  v.  Parker,  2  Ves.  jun.  271.  But  although,  where  the  whole  legal  interest  is  grvea 
for  the  purpose  of  satisfying  trusts  expressed,  and  those  trusts  do  not  in  their  execution 
exhaust  the  whole,  so  much  of  the  beneficial  interests  as  is  not  exhausted,  belongs  to  the 
heir ;  yet  where  the  whole  legal  interest  is  given  for  a  particular  purpose,  with  an  intention 
to  give  to  the  devisee  of  the  legal  estate  the  beneficial  interest,  as,  for  instance,  if  otic  gives 
to  A.  and  his  heirs  all  his  real  estate,  charged  with  his  debts;  in  this  case,  if  the  whole  is 
not  exhausted  by  that  particular  purpose,  the  surplus  goes  to  the  devisee,  it  being  intended 
to  be  given  to  him.  King  v.  Denison,  1  Ves.  &  B.  2T3,  273.  It  may  be  further  observed, 
that,  though  voluntary  conveyances  may  be  good  and  effectual,  yet  circumstances  of  fraud, 
mistake,  or  the  like,  may  convert  a  grantee  under  a  voluntary  conveyance,  into  a  trustee. 
Duke  of  Norfolk  v.  Browne,  Prec.  Ch.  80.  1  Eq.  Abr.  381.  1  Freem.  305—308.  2  Atk. 
{50.  And  wherever  any  fraud  is  committed  in  obtaining  a  conveyance,  the  grantee  in  such 
conveyance  will  be  considered  in  equity  as  a  trustee  for  the  real  owner.  Fearn.  Coat  Rem. 
479.  Afld  it  is  a  rule  in  equity,  that  all  persons  coming  into  possession  of  property  bound 
by  a  trust,  with  notice  of  the  trust,  shall  be  considered  as  trustees,  Daniel  v.  Damson,  16 
Ves*.  249.  Adair  v.  Shaw,  1  Sch.  &  Lef.  262 ;  though  they  take  by  fine.  Kennedy  v.  Dab, 
1  Sch.  &  Lef.  379.  And  if  a  purchaser  has  notice  of  the  trust  before  the  execution  of  the 
conveyance,  he  is  bound,  though  he  had  no  notice  when  he  paid  his  money.  Wigg  v.  rVigg, 
Atk.  384.  But  where  a  man  by  deed  or  will  charges,  or  orders  an  estate  to  be  sold  for 
payment  of  debts  generally,  and  then  makes  specific  dispositions,  the  purchaser  is  not  bound 
to  see  to  the  application.  Jenkins  v.  Hilts,  6  Ves.  654.  n.  Where  a  person  purchases  aa 
estate,  which  hie -sees  himself  has  a  defect  upon  the  race  of  the  deeds,  yet  a  fine  will  be  a 
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bar,  and  notice  will  not  affect  him  so  as  .to  make  him  a  trustee  for  the  person  who  has  the 
right;  for  the  defect  upon  the  face  of  the  deed  is  often  the  occasion  of  fines  being  levied. 
Story  v.  Lord  Windsor,  2  Atk.  631.  A  fine  and  non-claim  to  or  by  a  person,  having  notice 
of  the  trust,  will  not  ba*r  the  cestui  que,  trust.  A  mortgagee,  therefore,  cannot  by  fine  and 
non-claim  bar  the  equity  of  redemption.  Kennedy  v.  Daly,  1  Sen.  &  Lef.  380.  Story  v. 
Windsor,  supra.  But  it  is  not  clear,  how  far  a  purchaser  may  be  affected  by  a  constructive 
or  doubtful  trust.  See  1  Sand.  356.  Warwick  v.  Warwick,  3  Atk.  293.  SenJiouse  v.  Earl, 
Ambl.  285.  Cordwcllv.  Mackaril,  Ambl.  515.  Hardy  v.  Reeves,  5  Ves.  426.  Parker  v. 
Brooke,  9  Ves.  583.  Where  a  vendor  conveys  his  estate  to  the  vendee,  without  receiving 
all  or  part  of  the  consideration  money,  he  has,  as  against  the  vendee  and  his  heir,  (Hughes 
v.  Kearney,  1  Sch.  &  Lef.  135),  and  all  persons  claiming  as  volunteers,  or  purchasers  for  a 
valuable  consideration,  with  notice,  a  lien  upon  the  estate  for  the  whole,  or  such  part  of  the 
purchase  money,  as  was  not  paid,  Chapman  v.  Tanner,  1  Vern.  267.  Walker  v.  Prestwick, 
2  Ves.  622;  and  this,  though  the  consideration  is  upon  the  face  of  the  instrument  expressed 
to  be  paid,  and  a  receipt  indorsed.  Coppin  v.  Copmn,  2  P.  Wms.  294.  Fawell  v.  Heetis, 
Ambl.  726.  S.  C.  1  Dick.  485.  Cator  v.  Earl  of  Pembroke,  1  Bro.  C.  C.  302.  Mackreth 
v.  Symons,  15  Ves.  337 — 349.  Nor  does  the  bankruptcy  of  the  vendee  affect  the  lien  of  the 
vendor.  Chapman  v.  Tanner,  supra.  Sed  vid.  Ambl.  726.  So,  on  the  other  hand,  if 
the  purchaser  of  an  estate,  prematurely  pays  the  purchase  money,  before  the  estate  is  con- 
veyed to  him,  the  money  will  be  considered  as  a  lien  on  the  estate  in  the  hands  of  the  vendor 
for  the  vendee,  or  in  ease  of  his  death,  for  his  personal  representatives,  15  Ves.  345.  1 
Sch.  &  Lef.  135.  The  rule,  however,  is  confined  merely  to  the  vendor  and  vendee,  and 
will  not  extend  to  a  third  person.  PoUexfen  v.  Moore,  3  Atk.  272.  And  in  all  these  cases,' 
if  by  the  contract  or  other  circumstances  (as  where  a  special  security  is  given  for  the  pur- 
chase money,  a  pledge  of  stock  for  instance,  Nairn  v.  Prowse,  6  Ves.  752,  or  a  mortgage  of 
another  estate  of  the  vendee,  lb.  760,  or  where  the  vendor  takes  a  bond  for  the  consideration 
money,  Fawell  v.  HeeHs,  Ambl.  724.  S.  C.  1  Dick.  485),  it  is  evident  that  a  lien  by  im- 
plication was  not  intended  to  be  reserved,  a  lien  cannot  be  claimed.  3  Atk.  347.  Et  vid. 
Austen  v.  Halsey,  6  Ves.  483.    2  Mad.  Ch.  106. 

With  respect  to  the  rules  by  which  trust  estates  are  governed,  a  trust  estate  is  considered 
as  equivalent  to  the  legal  ownership,  and  is  regulated  in  the  same  manner  as  the  legal 
estate.  1  Ves.  357.  And  the  cestui  que  trust  has,  in  most  respects,  the  same  power  over 
the  trust  estate,  as  owners  of  legal  estates  are  possessed  of;  and  by  the  stat.  7  W.  3.  c.  25. 
a.  7.  he  is  allowed  to  vote  at  elections  for  knights  of  the  shire.  A  trust  estate  may  be  ali- 
ened by  the  cestui  que  trust ;  and  any  legal  conveyance  or  assurance  by  him  has  the  same 
effect  and  operation  upon  the  trust,  as  it  would  have  had,  at  law,  upon  the  legal  estate. 
North  v.  Champernon,  2  Ch.  Cas.  63—78.  Bottcler  v.  Mingham,  1  Bro.  C.  C.  72.  But 
when  the  owner  of  an  equitable  interest  cannot,  if  such  equitable  interest  were  converted 
into  a  legal  estate,  convey  it  without  the  aid  of  a  fine  or  recovery,  he  must  use  the  same 
kind  of  assurance  by  matter  of  record  in  the  transfer  of  his  beneficial  interest,  as  if  it  had 
been  a  legal  estate ;  and  therefore  the  equitable  rights  of  tenant  in  tail,  and  married  women, 
must  be  conveyed  by  fine  or  recovery.  1  Sand.  273.  A  common  recovery  suffered  by  a 
cestui  que, trust  in  tail,  in  possession,  bars  all  equitable  remainders  depending  upon  such 
estate  tail* although  there  was  no  legal  tenant  to  the  praecipe.  North  v.  Way,  1  Vera.  13. 
Barnaby  v.  Griffith,  3  Ves.  276,  277.  Wykham  v.  Wykham,  18  Ves.  418.  But  it  is  a  ge- 
neral rule,  that  where  the  tenant  against  whom  the  writ  in  a  common  recovery  is  brought, 
has  only  an  equitable  estate  of  freehold,  the  recovery  suffered  upon  that  equitable  freehold, 
cannot  bar  a  legal  estate  tail  vested  in  the  vouchee,  or  any  legal  remainder,  Shapland  v. 
Smith,  1  Bro.  C.  C.  74.  Robinson  v.  Cumming,  1  Atk.  473.  Phillips  v.  Brydges,  3  Ves. 
130.  1  Prest.  Conv.  22 :  but  an  equitable  recovery  is  good,  although  the  equitable  tenant 
to  the  precipe  has  the  legal  estate,  Sugd.  Vend.  287.  1  Prest.  Conv.  23 ;  and  it  is  no  ob- 
jection that  the  equitable  remainder  is  in  the  trustee  of  the  legal  estate.  Ibid.  Brydges  v. 
Brydges,  snpra.  Wykham  v.  Wykham,  supra.  Trust  estates  also  are  devisable  by  the 
cestui  que  trust,  GreenMlly.  Greenhill,  2  Vern.  680;  and  where  they  are  not  devised,  they 
descend  in  the  same  manner  as  legal  estates  do,  whether  customary  (as  borough  English 
or  gavelkind),  or  otherwise,  Banks  v.  Sutton,  2  P.  Wms.  713.  Fawcet  v.  Lowther,  2  Ves. 
304.  Et  vid.  2  P.  Wms.  736 :  and  there" may  also  be  a  possessio  fratris  of  a  trust  (2  P. 
Wms.  713 — 736.),  as  by  the  common  law,  there  was  of  an  use.  CorbeVs  case,  1  Co.  88. 
Trust  estates  also  are  intailable ;  and  such  intail,  we  have  seen,  can  only  he  barred  by  a  fine 
or  recovery,  which  will  have  the  same  effect  upon  a  trust  estate  as  upon  a  legal  one.  Kirk- 
man  v.  Smith,  Ambl.  518.  2  P.  Wms.  133.  Supra.  So  a  trust  estate  may  be  limited  to  a 
person  for  life;  and,  in  such  case,  a  fine,  or  other  assurance  by  the  cestui  que  trust  for  life, 
will  not  operate  as  a  forfeiture  of  his  estate,  LethicuUer  v.  Tracy,  3  Atk.  728.     Whetstone  v. 
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Bury j  2  P.  Wms.  146 ;  nor  will  such  fine,  or  conveyances  by  him,  destroy  any  contingent 
remainders  expectant  upon  his  life  estate.    1  Ves.  27.    So  trust  estates  are  subject  to  curte- 
sy, Watts  v.  Ball,  1  P.  Wms.  108.     Chaplin  v.  Chaplin,  3  P.  Wms.  234,     Casbon*  t. 
Scarfe,  1  Atk.  603 ;  unless  where  the  husband  is  excluded  by  an  express  trust  for  the  sepa- 
rate use  of  his  wife.     Hearle  v.  Greenbank,  3  Atk.  695.  716.     1  Ves.  298.     But  although  a 
trust  estate  of  inheritance  is  subject  to  curtesy,  it  is  not  liable  to  dower.    Colt  v.  Coa,  1 
Ch.  Rep.  254.     Bottomley  v.  Fairfax,  Prec.  Oh.  336.     Goodwin  v.   Winsmore,  2  Atk.  525. 
Dixon  y.  Saville,  I  Bro.  C.  C.  326.    At  the  common  law,  a  trust  estate  in  fee-simple,  oris 
tail,  was  not  forfeited  to  the  crown  by  the  attainder  of  cestui  que  trust  for  treason,  Jenk. 
190.     Hardr.  495 ;  but  the  stat  33  H.  c.  20.  s.  2.  (which  extends  to  all  manner  of  treasons, 
2  Co.  11  a.),  includes  trust  estates,  (Hardr.  495),  and  also  extends  to  an  equity  of  redemp- 
tion.   Attorney-General  v.  Crofts,  4  Bro.  P.  C.  136.    It  is  said,  that  a  cestui  que  trust  of  * 
term  for  years  forfeits  it  for  felony,  and  upon  an  outlawry  in  a  personal  action.    Earl  of 
SomersetVs  case,  Hob.  214.    Jenk.  190.     Hard.  490.     But  a  trust  estate  of  inheritance  will 
not  escheat  to  the  lord  upon  the  attainder  of  cestui  que  trust  for  felony,  or  for  want  of  heirs, 
because  upon  the  attainder  or  death  the  trust  is  absolutely  determined.    Burgess  v.  Wheatt, 
1  Black.  Rep.  128.    Sandy's  case,  Hardr.  408.    Trust  estates  also  are  subject  to  an  extent, 
Hardr.  495;  and  by  the  statute  of  Frauds,  29  Car.  2.  c.  3.  s.  10,  they  are  made  liable  to  exe- 
cutions upon  judgments,  statutes,  and  recognizances:  but  the  statute  does  not  authorise 
either  the  trust,  {Scott  v.  Scholey,  8  East  467),  or  the  equity  of  redemption  of  a  term  fox 
years,  to  be  taken  in  execution.    King  v.  Marissal,  3  Atk.  192.    Burden  v.  Kennedy,  3  Atk. 
739.    Lyster  v.  Dolland,  1  Ves.  jun.  431.    From  the  case  of  Hunt  v.  Coles,  Com.  Rep.  226, 
it  appears,  that  under  this  statute  a  judgment  is  not  a  lien  upon  the  trust  estates ;  and,  there- 
fore, that  a  purchaser  for  a  valuable  consideration  and  without  notice,  obtaining  a  convey- 
ance of  the  legal  estate  from  the  trustee,  and  of  the  equitable  interest  from  the  cestui  que 
trust,  will  not  be  bound  by  a  judgment  previously  entered  up  against  the  cestui  que  trust. 

1  Sand.  220.  So  trust  estates  are,  by  the  statute  of  Frauds,  made  legal  assets  to  satisfy 
bond  debts.  See  King  v.,  Ballet,  2  Vern.  248.  Robinson  v.  Tong,  3  Vin.  145,  pi.  28.  Bat 
an  equity  of  redemption  not  being  considered  a  trust  within  the  statute,  has  therefore  been 
determined  to  be  equitable,  and  not  legal  assets.  Plunks t  v.  Penson,  2  Atk.  290.  The 
trust  of  a  term  for  years  also  is  equitable  assets,  King  v.  Ballet,  supra;  except  in  the  case 
of  a  term  for  years  attendant  upon  the  inheritance,  in  which  case  the  term  becomes  consoli- 
dated in  equity  with  the  freehold.  .  2  Ch.  Ca.  152,  in  Ralctfffv.  Graves,  35  Car.  2.  1  Saund. 
221.  Trust  estates  are  subject  to  merge  in  the  legal  estate,  whenever  both  estates  come  to 
the  same  person.  0ougl.  336.  Ante,  p.  562.  n.  (k).  And  if  an  equitable  title  is  not  acted 
upon  in  the  same  time  the  legal  should,  it  is  barred,  by  analogy  to  the  statute  of  Limitations. 
Medlicot  v.  O'Donell,  1  Bro.  C.  C.  167.  Hovendon  v.  Lord  Annesley,  2  Sch.  &  Lef.  630. 
Bonny  v.  Ridgard,  4  Bro.  C.  C.  138.  Andrew  v.  Wrigley,  4  Bro.  C.  C.  125.  Townsad 
v.  Townsend,  4  Bro.  C.  C.  138.    Beckford  v.  Wade,  17  Ves.  87.  97.     15  Ves.  496. 

With  regard  to  the  rules  by  which  trust  terms  are  governed,  terms  for  years  are  either 
▼ested  in  trustees  for  the  use  of  particular  persons,  or  for  particular  purposes,  or  else  upon 
trust  to  attend  the  inheritance.  In  the  first  case,  they  are  called  terms  in  gross,  and  the 
persons  entitled  to  the  beneficial  interest,  have  a  right,  in  equity,  to  call  on  the  trustees,  or 
persons  who  have  the  legal  interest  in  the  term,  for  the  rents  and  profits  of  the  lands,  and 
also  for  an  absolute  legal  assignment  of  the  term.  In  the  latter  case,  they  are  called  terms 
attendant  on  the  inheritance.  Although  the  trust  of  a  term  for  years  in  gross  cannot  be  so 
limited,  as  to  make  it  descendible  as  real  estate ;  yet  when  the  cestui  que  trust  of  the  term 
is  also  the  beneficial  owner  of  the  immediate  inheritance  in  fee-simple,  the  equitable  inte- 
rest in  the  term  will  become,  by  analogy  to  the  doctrine  of  merger,  consolidated  witfci  the 
inheritance,  and  will  follow  the  limitations  of  it.    Best  v.  Stamford,  Prec.  Ch.  252.    S.  C. 

2  Freem.  288.  It  will  belong  to  the  heir  or  devisee,  3  Cha.  Rep.  37 ;  it  will  be  real  asset;, 
2  Ch.  Ca.  152,  supra;  it  will, as  against  the  heir,  {Wray  v.  Williams,  Prec.  Ch.  151.  1  P* 
Wms.  137),  or  assignees  of  a  bankrupt,  {Square  v.  Compton,  9  Vin.  227,  pi.  60),  be  subject 
to  dower,  and  for  the  same  reason  to  curtesy ;  it  will  not  be  forfeited  for  the  felony  of  cestai 
que  trust,  Attorney-General  v.  Sandys,  Hardr.  488.  3  Cha.  Rep.  33 ;  and  it  will  not  pass 
by  a  will  not  attested  by  three  witnesses.  Whitchurch  v.  Whitchurch,  2  P.  Wms.  236.  I 
Sand.  229.  A  term  may  become  attendant  uponthe  inheritance,  without  any  express  de- 
claration for  that  purpose,  either  where  the  legal  interest  in  the  term  is  vested  in  the  trustee, 
and  the  legal  freehold  in  the  owner  of  the  inheritance ;  or  where  the  owner  is  beneficially 
or  equitably  entitled  to  the  inheritance,  and  is  legally  possessed  of  the  term;  or  where  the 
legal  estate,  both  of  the  term  and  the  inheritance,  is  vested  in  trustees.  See  Cooke  v,  Coob, 
2  Atk.  67,  and  notes  to  the  last  edition.  Collect  Jur.  273.  But  although  a  term  may  be- 
come attendant  upon  the  inheritance,  yet  the  beneficial  owner  may  destroy 'the  equitablf 
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union ;  and  where  it  appears  to  have  been  his  intention  to  separate  the  term  for  years  from 
the  inheritance,  it  will  then  be  considered  as  a  term  in  gross.  Hayier  v.  Rod,  1  P.  Wms. 
362.  1  T.  R.  770.  Ante,  p.  562,  n.  (k).  It  remains  to  observe,  that  although  a  term  be 
attendant  in  equity  upon  the  inheritance,  it  is  at  law  always  considered  as  a  term  in  gross : 
and  therefore  a  person  purchasing  the  inheritance,  and  taking  an  assignment  of  a  satisfied 
term  in  the  name  of  a  trustee,  will,  by  means  of  the  term,  protect  himself  against  interve- 
ning incumbrances,  of  which  ho  has  no  notice.  {WiUoughby  v.  WiUoughby,  1  T.  R.  763. 
Qvodtitle  v.  Jones,  7  T.  R.  47,  except  debts  due  to  the  crown,  King  v.  Smith,  Sugd.  Vend. 
536,)  and  against  the  dower  of  the  vendor's  wife,  notwithstanding  he  has  notice  of  it. 
Wynn  v.  Williams,  5  Ves.  130 — 134.  But  in  these  cases,  the  purchaser  must  obtain  the 
actual  assignment  of  the  term  to  his  trustee.  MaundreU  v.  Maundrell,  7  Ves.  567.  10  Vet. 
946.  1  Sand.  234.  Ante,  vol.  1.  p.  618.  n.  (r  1).  That  an  unsatisfied  term  outstanding 
in  trustees  will  bar  an  ejectment  by  the  heir  at  law,  even  though  he  claim  only  subject  to 
the  charge,  see  Doe  v.  Staple,  2  T.  R.  684 ;  for  it  is  a  rule  of  law,  that  the  plaintiff  in  eject- 
ment must  recover  upon  a  legal  title,  Goodtitle  v;  Jones,  7  T.  R.  43 — 47.  Doe  v.  Wharton, 
8  T.  R.  2.  Doe  v.  Luxton,  6  T.  R.  289 ;  no  equitable  title  whatever  will  avail ;  and  this 
principle  is  so  fixed  and  immutable,  that  a  trustee  may  maintain  ejectment  against  his  own 
cestui  que  trust.    Roe  v.  Read,  8  T.  R.  118.    Adam.  Eject.  36. 

With  respect  to  the  persons  who  may  be  trustees,  and  their  powers  and  duties ; — when 
trusts  were  first  introduced,  it  was  held,  that  none  but  those  who  were  capable  of  being 
seised  to  a  use,  could  be  trustees.  But  it  is  now  settled,  that  the  king,  (Kildare  v.  Eustace, 
I  Vera.  439.     1  Ves.  453.  3  Atk.  309),  or  a  corporation,  (1  Ves.  467,  468—536.  2  Vera. 
412),  may  be  a  trustee ;  and  where  an  estate  was  devised  to  the  separate  use  of  a  feme 
covert,  without  the  intervention  of  trustees,  it  was  determined,  that  the  husband  should  be 
a  trustee  for  his  wife.    Bennett  v.  Davies,  2  P.  Wms.  316.  2  Ves.  665.    It  has  also  been 
determined,  that  when  once  a  trust  is  sufficiently  created,  it  will  fasten  itself  upon,  and 
attach  to  the  land  intended  to  be  made  subject  to  it,  and  shall  never  fail  on  account  of  the 
disability  or  non-appointment  of  the  trustee.    Moggridge  v.  Thackwell,  3  Bro.  C.  C.  517. 
Therefore,  where  a  devise  of  an  estate  to  a  corporation  in  trust,  was  void  by  the  statute  of 
Mortmain,  it  was  decreed,  that  the  heir  at  law  was  a  trustee  to  the  uses  of  the  will.    Sonley 
v.  Clockmaker's  Company,  1  Bro.  C.  C.  81. — The  power  of  the  trustee  over  the  legal  estate, 
vested  in  him,  exists  only  for  the  benefit  of  the  cestui  que  trust.    He  may  indeed,  if  in  the 
actual  possession  of  the  estate  (which  rarely  happens),  prejudice  the  cestui  que  trust,  by 
alienating  the  estate,  either  wholly,  or  partially,  (as  in  the  case  of  a  mortgage)  to  a  pur- 
chaser, for  a  valuable  consideration,  (see  Pye  v.  George,  1  P.  Wms.  128.     Saunders  v. 
Dehew,  2  Vera.  271.    Daniels  v.  Davisons,  16  Ves.  249),  without  notice.    Snagg's  case, 
cited  2  Freem.  43.  pi.  47.    1  P.  Wms.  278,  279.    But  a  judgment  against  the  trustee,  or 
a  commission  of  bankruptcy  against  him,  will  not,  in  equity,  affect  the  estate,  Finch  v.  Earl 
of  Winchelsea,  1  P.  Wms.  278.     Bennett  v.  Davis,  2  P.  Wms.  318.    3  P.  Wms.  187.    Mcd- 
ky  v.  Martin,  Finch.  63 ;  and  it  will  be  protected  in  equity  from  the  dower  and  free-bench 
of  his  wife,  Hinton  v.  Hinton,  2  Ves.  634—638.     Noel  v.  Jevon,  2  Freem.  43.    Bevant  v. 
Pope,  9  Freem.  71;  and  from  the  tenancy  by  curtesy  of  the  husband  of  a  female  trustee. 
Casborn  v.  Inglis,  7  Vin.  AJbr.  157.    It  has  been  doubted  whether  a  trustee  will,  by  treason 
or  felony,  forfeit  the  trust  estate;  and  whether,  supposing  a  forfeiture,  the  lord  who  claims 
by  escheat,  or  the  crown  claiming  by  that  title,  is  bound  by  the  trust,  see  Com.  Dig.  tit. 
Forfeiture,  B.  1.     WikeU  case,  Lane,  54.    Jenk.  190.    Cas.  92.    Hardr.  466.    Brooke, 
Feoffment  al.  Uses,  pi.  31.    Vin.  Abr.  Uses,  pi.  4.     Geary  v.  Bearcroft,  Cart.  67.    Eales 
v.  England,  Prec.  Ch.  200.     1  Eq.  Abr.  384,  n.    Burgess  and  Wheate,  1  Bl.  Rep.  123.    2 
Fonbl.  Eq.  168,  n.     1  Mad.  Ch.  364.     1  Sand.  280;  but  since  the  late  statute,  39  &  40 
G.  3.  c.  88.  8.  12,  (ante,  p.  194,  n.  (15),)  it  is  not  probable,  that  a  question  will  arise,  in 
the  case  of  the  king,  either  upon  the  felony,  or  treason  of  a  trustee.    The  case  of  a  subject, 
claiming  as  lord  by  escheat,  is  more  doubtful.    See  1  Sand.  281.    If  a  trustee  devises  all 
the  real  estates,  of  which  he  is  seised,  to  A.  and  his  heirs  generally ;  the  legal  estate,  of 
which  he  is  trustee,  will  pass  to  the  devisee,  subject  to  the  original  trust    Braybrooke  v. 
Jnskipp,  8  Ves.  417.    Marlow  and  Smith,  2  P.  Wms.  200.    But  though,  even  under  general 
words,  (Marlow  v.  Smith,  1  P.  Wms.  97.  1  Atk.  605,  n.)  the  trust  estate  may  be  so  devised, 
yet  wherever   the  real  estate  of  the  trustee  is  devised  for  purposes,  or  under  limitations, 
inconsistent  with  the  supposition  that  the  trust  estate  was  meant  to  be  included  in  the  de- 
rise,  it  will  be  presumed  they  were  not  intended  to  pass,  and  the  devise  will  not  include 
the  trust  property.    See  Duke  of  Leeds  v.  Munday,  3  Ves.  348.    Ex  parte  Sargeson,  4  Ves. 
147.     Attorney-General  v.  Buller,  5  Ves.  339.    Ex  parte  Bretlell,  6  Ves.  577.    Attorney. 
General  ▼.  Vigor,  8  Ves.  276.    Braybrooke  v.  Inskipp,  supra.    Ex  parte  Morgan,  10  Ves. 
433.    Reade  v*  Reade,  8  T.  R.  118.    Trustees  incapacitated,  as  infants,  idiots,  and  lunatics, 
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and  their  committees,  are  enabled,  under  the  direction  of  the  lord  chancellor,  to  convey 
lands  vested  in  them  by  way  of  trust  or  mortgage,  see  stat  7  Ann.  c.  19,  cited  ante,  vol.  1. 
p.  174.  n".  (35),  and  stat.  4  Geo.  2.  c.  10,  cited  ante,  p.  214.  n.  (12);  and  the  stats.  39  & 
40  G.  3.  c.  88.  s.  12,  and  47  Geo.  3.  s.  2.  c.  24,  before  mentioned,  have  authorized  the  king 
to  direct  the  execution  of  any  trusts  affecting  lands,  which  have  become  vested  in  him  in 
consequence  of  escheat,  forfeiture,  or  otherwise.    Trustees,  we  have  seen,  cannot,  without 
an  express  power  for  that  purpose,  alter  the  nature  of  the  trust  property,  so  as  to  vary  the 
right  of  succession  to  that  property,  ante,  vol.  1.  p.  182.  n.  (p).     Et  vid.  Eaalom  v.  Sander*, 
Ambl.  241.    Book  v.  Worth,  1  Ves.  461.     TulKt  v.  Tullit,  Ambl.  370;  unless  it  be  under 
particular  circumstances,  and  evidently  for  the  benefit  of  the  trust  estate.     Terry  v.  Terry t 
Free.  Ch.  273.     Vernon  v.  Vernon,  cited  3  Bro.  C.  C.  513.    Inwood  v.  Twine,  Ambl.  417. 
And  when  money  is  invested  in  the  purchase  of  stock  in  the  name  of  trustees,  they  cannot 
change  the  security,  without  an  express  power  for  that  purpose.    Harrison  v.  Harrison,  3 
Atk.  121.    Bostock  v.  Blakeney,  2  Bro.  C.  C.  658.    Pocock  v.  Beddington,  5  Ves.  794.    The 
laches  of  the  trustee,  in  not  entering  to  avoid  a  fine  levied  by  a  stranger  during  the  infancy 
of  cestui  que  trust,  will  not  prejudice  cestui  que  trust,  Allen  v.  Sayer,  2  Vern.  368.    Et  vid. 
Wxttan  v.  Willan,  2  Dow.  281 ;  though,  we  have  seen,  it  is  otherwise  in  the  case  of  a  fine 
levied  by  the  trustee  to  a  purchaser  without  notice.    Supra,  p.  598.    Gilb.  Ch.  62.    Trus- 
tees have  all  equal  power  and  interest,  and  must  all  join  both  in  conveyances  and  receipts; 
but  it  is  a  rule,  that  each  of  them  shall  be  charged  for  his  wilful  neglect,  default,  or  breach 
of  trust  only;  and  that  the  innocent  trustee  shall  not  suffer  for  the  misconduct  of  his  co- 
trustee :  therefore,  although  two  trustees  join  in  a  receipt,  where  the  money  is  in  fact  paid 
to  one  of  them,  yet  the  trustee  who  actually  received  the  money  will  only  be  accountable, 
1  P.  Wms.  82  n.     3  Bro.  C.  C.  80;  unless,  indeed,  fraud,  or  what  is  tantamount  to  it, 
gross  negligence,  should  appear  in  the  transaction.    See  Bridgm.  38.    Keble  v.  Tnompson, 
3  Bro.  C.  C.  112.     Lord  Shipbrook  v.  Lord  Hinchinbrook,  11  Ves.  252.    S.  C.     16  Ves. 
477.    Underwood  v.  Stevens,  1  Meriv.  712.    Trustees  are  not  allowed  to  derive  any  benefit 
from  a  trust;  and  therefore  if  a  trustee  compounds  a  debt,  or  buys  it  for  less  than  is  due  on 
it,  the  trust  estate  shall  derive  the  benefit  of  the  composition.    3  P.  Wms  251  n.     Darty 
v.  Hall,  1  Vera.  49.    Morrett  v.  Packs,  2  Atk.  54.    Et  vid.  Phayre  v.  Peree,  3  Dow.  128. 
Mucklow  v.  Attorney-General,  4  Dow.  12.  16.    Montgomery  v.  Wauchope,  4  Dow.  109, 110. 
But  where  a  trustee  releases  or  compounds  a  debt,  if  it  appears  to  have  been  done  for  the 
benefit  of  the  trust  estate,  the  trustee  will  be  excused.    Blue  v.  Marshall,  3  P.  Wms.  381. 
A  trustee  is  not  permitted  to  become  a  purchaser  (even  at  a  sale  by  auction')  of  part,  or  the 
whole,  of  the  trust  estate,  on  account  or  the  dangerous  consequences  that  might  ensue  from 
such  a  practice.     Whelpdale  v.  Cookson,  1  Ves.  9.    5  Ves.  682.    Et  vid.  Whitcheote  v. 
Lawrence,  3  Ves.  740.     Campbell  v.  Walker,  5  Ves.  678.    Ex  parte  Beynolds,  ib.  707.    Ex 
parte  Hughes,  6  Ves.  617.    Ex  parte  Lacey,  ib.  625.    Lister  v.  Lister,  ib.  631.     Coles  v. 
Trecothick,  7  Ves.  234.    Ex  parte  James,  8  Ves.  337.    Ex  parte  Bennett,  10  Ves.  393. 
Sanderson  v.  Walker,  13  Ves.  602.     Cane  v.  Lord  Allen,  2  Dow.  300;  and  whether  the  bar- 
gain be  advantageous  or  not,  the  sale  is,  in  every  instance,  bad.    Ex  parte  Bennett,  10  Ves. 
385.    Commissioners  (Ex  parte  Huglies,  6  Ves.  617.    12  Ves.  6),  assignees,  {Exports 
Lacey,  6  Ves.  627.     York  Buildings  Company  v.  Mackenzie,  8  Bro.  P.  C.  ed.  Toml.  42), 
and  solicitors,  under  a  commission  of  bankruptcy,  whether  bidding  for  themselves  or  others, 
are  within  the  operation  of  this  rule,  and  are  not  allowed  to  purchase  the  bankrupt's  estate. 
So  a  committee  is  not  allowed  to  buy  the  lunatic's  estate,  1  Mad.  Ch.  91 ;  nor,  it  seems, 
can  an  executor  purchase  his  testator's  effects.    Burden  v.  Burden,  18  Ves.  176.     Govern- 
.  ors  of  a  charity,  for  the  same  reason,  are  not  allowed  to  take  leases  of  the  charity  lands, 
Attorney-General  v.  Lord  Clanmdon,  17  Ves.  500 ;  and  the  rule  is  applied  as  between  prin- 
cipal and  steward,  {Ormond  v.  Hutchinson,  13  Ves.  47.    Beaumont  v.  Boullbee,  5  Ves.  485. 
7  Ves.  509.     11  Ves.  358),  and  also  to  an  agent,  Lowther  v.  Low t her,  13  Ves.  95.     Watt 
v.  Grove,  2  Sch.  &  Lef.492.    Sed  vid.  Garthside  v.  Iskerwood,  1  Bro.  C.  C.  558;  but  not 
as  between  mortgagor  and  mortgagee.    See  2  Sch.  &  Lef.  673.    1  Mad.  Ch.  91.     But 
though  the  rule  be,  that  a  trustee  cannot  purchase  from  himself,  he  is  allowed  to  purchase 
from  his  cestui  que  trust,  provided  there  is  a  distinct  and  clear  contract,  Ascertained  to  be 
such,  after  a  jealous  and  scrupulous  examination  of  all  the  circumstances,  and  there  is  do 
fraud,  no  concealment,  no  advantage  taken  by  the  trustee,  of  information  acquired  by  him 
in  that  character.     Coles  and  Trecothick,  9  Ves.  246.    Morse  and  Boyal,  12  Ves.  373.    Fox 
r.  Mackreth,  2  Bro.  C.  C.  400.    Saunderson  v.  Walker,  13  Ves.  601.    Where  trustees  are 
guilty  of  a  breach  of  trust,  the  court  of  chancery  will  compel  them  to  reimburse  the  cestui 
one  trust  for  any  loss  wr^ich  he  may  have  sustained.    Lord  Mbntford  v.  Lord  Cadogan,  17 
Ves.  485.    S.  C.    2  Meriv.  3.    And  the  court  will  charge  their  representatives  with  the 
consequence  of  the  breach  of  trust;  whether  they  derive  benefit  from  the  breach  of  trust, 
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120  b. 

OF   ALIENATION    BY   MATTER    OF    HECORD.  (a)  ^d  MtuJe  of 

a  fine. 

Vid.  sect.  441. 
*  194. 174.  74. 

(a)  Brack  lib. 
6.    Tract.  5. 

Fine,  is  in  Latin,  finis,     (a)  Ideo  dicitur  finalis  concordia  ;  J^  (Poit, 
quia  imponit  finem  litibus,  et  est  exceptio  peremptoria.     *(6)     *(606) 

(ft)  Glanv. 
lib.  8.  cap.  1. 

or  not.    S.  C.    Scurfield  v.  Howes,  3  Bro.  C.  C.  90.     Adair  v.  Shaw,  1  Sen.  &  Lef.  243. 
And  in  cases  of  breach  of  trust,  there  is  no  analogy  to  the  statute  of  Limitations.    Attorney- 
General  v.  Brewer's  Company,  1  Meriv.  495.    Ante,  vol.  1.  p.  168.  n.  (c).    And  if  a  trustee 
conceals  any  act  done  by  his  co-trustee,  which  amounts  to  a  breach  of  trust,  he  will  thereby 
make  himself  equally  liable.    Boardman  v.  Mossman,  1  Bro.  C.  C.  68.     But  the  cestui  que 
trust  is  considered,  even  in  equity,  but  as  a  simple  contract  creditor,  in  respect  of  such 
breach  pf  trust;  unless  the  trustee  has  acknowledged  the  debt  under  hand  and  seal.    2 
Atk.  1 19.     Fonbl.  109.    1  Cru.  Dhr.  555.    And  although  a  trustee  for  the  purchase  of  land, 
should  buy  land,  it  will  not  be  liable* to  the  trust,  unless  there  are  circumstances  affording 
a  presumption,  that  it  was  purchased  in  execution  of  the  trust    Perry  v.  PhiUps,  4  Ves. 
108.    But  where  trust  money  can  be  traced  into  a  purchase  of  land,  the  land  in  general  is 
liable,  and  a  claim  of  that  nature  may  be  supported  by  parol  evidence.    Lench  v.  Lench,  10 
Ves.  517.     Lane  v.  Dighton,  Ambl.  409.    Sed  vid  Kendar  v.  Mihoard,  2  Vera.  440.    S.  C. 
Prec.  Ch.  172.    RyaUv.  Ryall,  1  Atk.  59.     Phayre  v.  Perce,  3  Dow.  116.    Trustees  are 
not  liable  for  accidental  losses,  if  such  losses  do  not  happen  through  their  own  neglect  or 
default.    See  Morley  v.  Morley,  2  Ch.  Ca.  2.     Jones  v.  Lewis,  2  Ves.  240.     Knight  v.  Ply- 
mouth, 3  Atk.  480.    Horsley  v.  Challoner,  2  Ves.  85.    Ex  parte  Belehier,  Ambl.  219.    And 
if  a  trustee  proceeds  bona  fide  in  the  trust,  he  is  not  to  suffer  for  mistake,  unless  there  has 
been  very  gVoss  ignorance  and  miscarriage.     Per  Lord  Eldon,  C.    Montgomery  v.  Wau- 
ehope,  4  Dow.  130.    But  it  is  a  rule,  that  a  trustee  shall  have  no  allowance  for  his  care  and 
trouble  in  the  management  of  the  trust,  Robinson  v.  Pett,  3  P.  Wms.  251.    French  v.  Baron, 
2  Atk.  120,  n.     In  the  matter  of  Annesley,  Ambl.  78.     Chambers  v.  Goldwin,  5  Ves.  884. 
9  Ves.  254 ;  though  it  seems,  that  if  he  employ  a  bailiff  to  manage  the  trust  estate,  he  will 
be  allowed  for  the  payments  made  to  such  bailiff.    Bonithorn  v.  Hockmore,  1  Vern.  316. 
Trustees  are,  however,  allowed  all  costs  and  expenses  which  have  been  incurred  in  the  ex- 
ecution of  the  trust,  provided  there  has  been  no  mismanagement,  nor  breach  of  trust,  Hith- 
ersell  v.  Hales,  2  Ch.  Rep.  158.    Amand  v.  Bradburn,  2  Ch.  Ca.  138:  and  it  is  a  rule,  that 
the  cestui  que  trust  ought  to  save  the  trustee  harmless  as  to  all  damages  relating  to  the  trust. 
2  P.  Wms.  455.    Lastly,  where  a  trustee  refuses  to  accept  a  trust,  the  usual  practice  is,  to 
procure  him  to  release  all  his  estate  and  interest  to  the  other  trustees,  Travel  v.  Danoers, 
Rep.  Temp.  Finch.  380 ;  or  on  an  application  to  the  court  of  chancery,  the  court  will  either 
appoint  a  new  trustee,  or  take  upon  itself  the  execution  of  the  trust.     Uvedak  v.  Ettick,  2 
Uh   Ca.  20.     Lake  v.  De  Lambert,  4  Ves.  592.    Buchanan  v  Hamilton,  5  Ves.  722.— [Ed.] 
(a)  The  nature  and  operation  of  deeds  entered  into  by  private  persons,  which  derive  their 
effect  from  the  consent  of  the  contracting  parties,  having  been  explained,  we  now  come  to 
consider  those  assurances  which  are  effected  by  matter  of  record ;  that  is,  where  the  sanction 
of  a  court  of  record  is  called  in  to  substantiate,  preserve,  and  be  a  perpetual  testimony  of  the 
transfer  of  property  from  one  person  to  another.     Of  these  there  are  four  kinds,  I.  Private 
acts  of  parliament ;  2.  The  king's  grants ;  3.  Fines ;  4.  Common  recoveries. 

1st.  Private  acts  of  parliament.  These  are  now  a  very  common  mode  of  assurance, 
adopted  in  cases  where  the  parties  are  not  capable  of  substantiating  their  agreements  with- 
out the  aid  of  the  legislature;  and  where  the  carrying  such  agreements  into  effect  is  evi- 
dently beneficial  to  the  parties.  Private  acts  of  parliament  are  frequently  obtained  where  a 
tenant  for  life,  with  remainder  to  his  first  and  other  sons  in  tail,  under  a  will  or  settlement, 
has  either  no  children,  or  has  children  under  age,  and  is  desirous  of  settling  the  estate  on 
some  eligible  opportunity,  and  to  lav  out  the  money  in  other  lands  to  be  settled  to  the  same 
uses ;  or  where  he  has  an  opportunity  of  making  an  advantageous  exchange  with  another 
person ;  or  where  a  settled  estate  is  charged  with  the  payment  of  a  considerable  sum  of 
money,  and  the  parties  wish  to  sell  the  same  to  pay  off  the  debt,  and  to  lay  out  the  surplus 
voi*.  II.  64 
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in  the  purchase  of  other  lands  to  be  settled  to  the  same  uses ;  or  where  a  tenant  for  life  bat 
no  power  of  making  long  leases,  and  it  would  be  advantageous  to  the  estate,  if  it  could  be 
left  for  a  long  term  of  years ;  or  where  a  tenant  for  life  has  expended  his  own  money  in 
making  improvements  which  will  be  beneficial  to  the  inheritance,  or  is  desirous  of  making 
such  improvements ;  in  these  and  many  other  cases,  private  acts  of  parliament  may  be  ob- 
tained. 

Acts  of  this  kind  are  carried  on,  in  both  houses,  with  great  deliberation  and  caution;  in 
the  house  of  lords,  they  are  usually  referred  to  two  judges  to  examine  and  report  the  feet* 
alleged  (which  must  be  proved  before  them  in  the  same  manner  as  on  trial  in  ejectment, 
4  Cru.  Dig.  517.),  and  to  settle  all  technical  forms.    The  consent  of  all  parties  in  being 
and  capable  of  consenting,  who  have  the  remotest  interest  in  the  property  affected  by  the 
bill,  is  expressly  required  to  every  private  act ;  unless  such  consent  appears  to  be  perversely, 
and  without  any  reason  withheld.    2  81.  Com.  345.    And  where  infants,  or  other  persons 
not  in  esse,  or  incapable  of  acting  for  themselves,  are  to  be  bound,  a  full  equivalent  roust  be 
settled  upon  them  in  lieu  :  and,  in  general,  the  legislature  will  not  suffer  the  property  of 
infants,  or  other  persons  incapable  of  acting  for  themselves,  to  be  altered  by  a  private  act, 
unless  it  appears  that  they  will  be  benefited  by  such  alteration.    And  a  general  saving  is 
now  constantly  added,  at  the  close  of  the  bill,  of  the  rights  and  interests  of  all  persons 
whomsoever,  except  those  whose  consent  is  so  given  or  purchased,  and  who  are  therein 
particularly  named,  2  Bl.  Com.  345 :  though  it  has  been  holden,  that,  even  if  such  saving 
oe  omitted,  the  act  shall  bind  none  but  parties.     1  Co.  138  a.  Barrington's  com,  8  Co.  136. 
S.  C.    Godb.  167.    Lucy  v.  Levingston,  1  Vent.  176.    But  where  a  private  act  is  obtained 
by  a  tenant  in  tail,  it  will  bar  the  estate  tail  and  all  remainders,  and  the  reversion  depending 
on  it,  although  the  persons  in  remainder  or  reversion  should  not  give  their  consent  to  the 
act,  2  Cas.  &  Op.  400.  4  Cru.  Dig.  520 ;  and  although  the  rights  of  the  remainder-man  were 
not  excepted  in  the  saving.     Westby  v.  JSerman,  Ambl.  697.    But  where  a  tenant  for  life 
enters  into  an  agreement  to  convey  the  fee-simple,  and  a  private  act  is  passed  for  establish- 
ing such  agreement,  in  which  is  a  saving  of  the  rights  ot  all  persons  not  parties  to  the  set, 
it  will  not  affect  the  persons  entitled  to  the  remainder  expectant  on  the  life  estate.    Prow* 
of  Eton  v.  The  Bishop  of  Winchester,  3  Wils.  483.    Private  acts  are  construed  in  the  same 
manner  as  common  law  conveyances ;  and,  therefore,  when  any  doabt  arises  as  to  the  con- 
struction of  a  private  act,  the  court  will  consider  what  was  the  object  and  intention  of  the 
parties  in  obtaining  the  act,  and  endeavour,  if  possible,  to  give  effect  to  that  intention. 
4  Cru.  Dig.  526.     Et  vid.  Provost  of  Eton  v.  Bishop  of  Winchester,  supra.     Townky  v. 
Gibson,  2  T.  R.  701.    It  has  been  already  observed,  that  a  saving  in  an  act,  which  is  re- 
pugnant to  the  body  of  the  act,  is  void,  ante,  p.  545.  n.  (l  1).    Alton  Wood's  case,  1  Co. 
47  a ;  and  in  like  manner  it  is  held,  that  the  general  saving  clause  in  a  private  act  will 
control  the  provisions  in  the  body  of  the  act,  but  must  be  so  expounded  as  to  be  consistent 
therewith,  or  else  be  void.    Wood  v.  CeciU  2  Vern.  711.    Wertby  v.  German,  supra.  Ridik 
v.  White,  4  Gwill.  1387.  A  private  act  may  be  relieved  against,  if  obtained  upon  fraudulent 
suggestions,  2  Bl.  Com.  346.    2  Hargr.  Jur.  Argum.  392.     Richardson  v.  Hamilton,  Cane. 
8.  1773.    M'KenzU  v.  Stuart,  Dom.  Proc.  1754.    Biddulph  v.  Biddulph,  4  Cru.  Dig.  549 ; 
and  it  has  been  held  to  be  void,  if  contrary  to  law  and  reason,  4  Co.  12;  and  no  judge  or 
jury  is  bound  to  take  notice  of  it,  unless  the  same  be  specially  pleaded.    Ante,  vol.  1.  p- 
25.  n.  (16).    As  to  the  distinctions  between  public  and  private  acts,  see  ibid,  and  as  to 
the  mode  of  passing  private  bills,  and  the  standing  orders  of  the  house  of  lords  relating 
thereto,  see  4  Cru.  Dig.  516,  517,  418.  553—563. 

2d.  The  king's  grants. — It  is  e  rule  of  the  common  law,  that  the  king  cannot  grant  any 
lands,  tenements,  or  hereditaments,  but  by  matter  of  record ;  and  therefore  the  king's  grants 
are  contained  in  charters  or  letters-patent,  to  which  the  great  seal  is  annexed ;  and  are 
usually  directed  or  addressed  by  the  king  to  all  his  subjects.  Grants  or  letters-patent  most 
first  pass  by  bill,  which  is  prepared  by  the  attorney  and  solicitor-general,  in  consequence  of 
a  warrant  from  the  crown.  2  BL  Com.  346.  All  franchises  in  the  hands  of  private  persons, 
are,  we  have  seen,  derived  from  grants  by  the  crown,  ante,  vol.  1.  p.  236.  n.  (s  1) ;  and  the 
crown  may  still  grant  fairs,  market,  parks,  warrens,  &c.  though  such  grants  are  now  seldom 
made.  4  Cru.  Dig.  564.  There  are  also  a  variety  of  offices  held  immediately  under  the 
crown,  which  can  only  be  granted  by  letters-patent,  and  with  all  their  ancient  rights  and 
privileges.  Ante,  vol.  1.  p.  236.  n.  (s  1).  With  respect  to  the  restrictions  npon  grants  of 
lands  by  the  crown,  see  stats.  1  Ann.  st.  1.  c.  7.  34  Geo.  3.  c.  75.  48  Geo.  3.  c  73.  53  Geo. 
3.  c.  161.  55  Geo.  3.  c.  190.  whereby  all  future  grants  or  leases  from  the  crown,  for  any 
longer  term  than  thirty-one  years  (see  stat.  48.  Geo.  3.  c.  73.  e.  3.  which  prohibits  the  future 
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et  licentid  *domini  regis,  vel  ejus  justiciariorum  (1).  *(c)  Talis    •I2i  a. 

(607)* 

(c)  9  Co.  cap. 
3. ' 


modo  levandi  fines.   Pi.  Com.  357. 


Statut.  da 
J  Co.  84.   8  Co.  51.)   5  Co.Jbl.38>   Teje'icase. 


(1)  This,  though  a  just  description  of  fines, 
considered  according  to  their  original  and  still 
apparent  import,  yet  gives  a  very  inadequate 
idea  of  them  in  their  modern  application. 
In  Glanvill's  time  they  were  really  amicable 
compositions  of  actual  suits.  But  for  several 
centuries  past,  fines  have  been  only  so  in 
name,  being  in  fact  fictitious  proceedings,  in 
order  to  transfer  or  secure  real  property,  by 
a  mode  more  efficacious  than  ordinary  con- 
veyances. What  the  superiority  of  a  fine  in 
this  respect  consists  of  will  best  appear,  by 
stating  the  chief  uses  to  which  it  is  applied. — 
One  use  of  a  fine  is  extinguishing  dormant 
titles  by  shortening  the  usual  time  of  limita- 
tion. Fines,  being  agreements  concerning 
lands  or  tenements  solemnly  made  in  the 
king's  courts,  were  deemed  to  be  of  equal 
notoriety  with  judgments  in  writs  of  right; 
and  therefore  the  common  law  allowed  thein 
to  have  the  same  quality  of  barring  all,  who 
should  not  claim  within  a  year  and  a  day. 
See  Plowd.  357.  Hence  we  may  probably 
date  the  origin  and  frequent  use  of  fines  as 
feigned  proceedings.  But  this  puissance  of 
a  fine  was  taken  away  by  the  34  E.  3.  and 
this  statute  continued  in  force  till  the  1  R.  3. 
and  4  A.  7.  which  revived  the  ancient  law, 
though  with  some  change,  proclamations  be- 
ing required  to  make  fines  more  notorious, 
and  the  time  for  claiming  being  enlarged 
from  a  year  and  a  day  to  five  years.  See 
34  E.  3.  c.  16.  1  R.  3.  c.  7.  4  H.  7.  c.  24. 
The  force  of  fines  on  the  rights  of  strangers 
being  thus  regulated,  it  has  been  ever  since 
a  common  practice  to  levy  them  merely  for 
better  guarding  a  title  against  claims,  which, 
under  the  common  statutes  of  Limitation, 
might  subsist,  with  a  right  of  entry  for 
twenty  years,  and  with  a  right  of  action  for 
a  much  longer  time.  Another  use  or  effects 
of  fines  is  barring  estates  tail,  where  the 


more  extensively  operative  mode  by  com- 
mon recovery,  is  either  unnecessary  or  im- 
practicable. The  former  may-  be  the  case 
when  one  is  tenant  in  tail  with  an  immediate 
reversion  or  remainder  in  fee;  for  then  none 
can  derive  a  title  to  the  estate,  except  as  his 
privies  or  }mrsy  in  which  character  his  fine 
is  an  immediate  bar  to  them.  The  latter 
occurs  when  one  has  only  a  remainder  in 
tail,  and  the  person,  having  the  freehold  in 
possession,  refuses  to  make  a  tenant  to  the 
praecipe  for  a  common  recovery,  which  would 
oar  all  remainders  and  reversions ;  for,  under 
such  circumstances,  all  which  the  party  can 
do  is  to  bar  those  claiming  under  himself  by 
a  fine.  How  this  power  of  a  fine  over  estates 
tail  commenced,  has  been  vexata  qumstio. 
The  statute  de  donis,  after  converting  fees 
conditional  into  estates  tail,  concludes  with 
protecting  them  from  fines,  there  being  ex- 
press words  for  that  purpose.  But  the  doubt 
is,  when  this  protection  was  withdrawn, 
whether  by  the  4  H.  7.  or  the  32  H.  8.  It 
is  a  common  notion,  into  which  some  of  our 
most  respectable  historians  have  fallen,  that 
the  4  H.  7.  was  the  statute  which  first 
loosened  in  tails ;  and  thus  opening  the  door 
for  a  free  alienation  of  landed  property,  has 
been  attributed  to  the  deep  policy  of  the  prince 
then  on  the  throne.  See  Humes' s  History, 
8vo.  ed.  v.  3.  p.  400.  But  this  is  an  error, 
proceeding  from  a  strange  inattention  to  the 
real  history  of  the  subject.  Common  reco- 
veries had  been  sanctified  by  a  judicial  opi- 
nion in  TaltarumU  case,  as  early  as  the 
twelfth  of  Edward  the  Fourth;  and  from 
them  it  was  that  intails  received  their  death 
wound ;  for,  by  this  fiction  of  common  reco- 
veries, into  the  origin  of  which  we  mean  to 
scrutinize  in  some  other  place,  every  tenant 
in  tail  in  possession  was  enabled  to  bar  in- 
tails in  the  most  perfec* and  absolute  man- 


granting  of  crown  lands  for  life,  though  lands  of  the  Duchy  of  Lancaster  belonging  to  the 
King  may  be  granted  on  building  leases  for  ninety-nine  years  or  three  lives,  by  stat.  32  Geo. 
3.  c.  161.  s.  1),  are  declared  to  be  void ;  except  leases  for  land  for  building,  which  may  be 
granted  for  any  term  not  exceeding  ninety-nine  years,  from  the  date  of  making  thereof,  where 
the  lessees  agree  to  make  erections  of  greater  yearly  value  than  the  land,  or  where  the  greatest 
part  of  the  yearly  value  of  the  premises  consists  of  buildings,  stat  34  Geo.  3.  c.  75.  s.  3 ; 
and  except  leases  of  lands  for  gardens,  &c.  to  be  used  with  houses  built  either  on  crown 
lands  or  lands  of  other  persons  proprietors,  which  may  be  also  granted  foT  any  term  not  ex- 
ceeding ninety-nine  years,  to  be  computed  from  the  date  or  making  thereof,  stats.  48  Geo. 
3.  c.  73.  s.  1.  52  Geo.  3.  c  161.  8.  3 ;  so  as  there  be  reserved  upon  every  such  grant  or 
demise  such  annual  rent  as  shall  be  deemed  by  the  lords  of  the  treasury,  &c.  a  reasonable 
consideration  for  every  such  demise  or  grant,  without  taking  any  fine  for  the  same,  stats.  34 
Geo.  3.  c.  75.  s.  4.  52  Geo.  3.  c.  161.  s.  3;  but  a  discretionary  power  is  vested  in  the  treasury 
to  ascertain  the  consideration  either  in  rent  only,  or  partly  in  rent  and  partly  in  fine,  in 
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ner ;  whereas  fines,  even  now,  being  only  a 
partial  bar  of  the  issue  of  the  persons  who 
levy  them,  mast  in  general  be  an  ineffica- 
cious mode.  In  respect  to  the  4  H.  7.  it 
was  scarce  more  than  a  repetition  of  the 
1  R.  3.  the  only  object  of  which  indisputably 
was  to  repeal  the  statute  made  the  34  £.  3. 
in  favour  of  non-claims,  and  against  them  to 
revive  the  ancient  force  of  fines,  but  with 
some  abatement  of  the  rigor  in  point  of  time 
and  other  improvements,  as  we  have  already 
hinted;  a  provision  of  the  utmost  conse- 
quence to  the  security  oT  titles.  Accordingly 
Lord  Bacon,  whose  discernment  none  will 
question,  in  his  life  of  Henry  the  Seventh, 
commends  the  statute  of  the  4th  of  his  reign, 
merely  as  if  aimed  at  non-claims.  Bac. 
Hen.  7.  in  Ken.  Comp.  Hist.  3d.  ed.  v.  1. 
p.  596.  Nor  indeed  could  there  have  been 
the  least  pretence  to  extend  the  meaning  of 
the  law  further,  if  it  had  not  been  for  some 
ambiguous  expressions  in  the  latter  end  of 
it.  Like  the  I  R.  3.  after  declaring  a  fine 
with  proclamation  to  be  an  universal  bar,  it 
saves  to  all,  except  parties*  five  years  to 
claim  under  the  proclamation  of  it.  But 
this  saving  did  not  suit  the  case  of  the  issue 
in  tail,  or  of  those  in  remainder  or  reversion; 
because  during  the  life  of  the  immediate 
tenant  in  tail,  these  could  have  no  right  to 
the  possession,  and  it  was  possible,  that  he 
might  live  more  than  five  years  from  the 
proclamation  of  the  fine.  The  framers  of 
the  4  H.  7.  foresaw  this ;  and  therefore  like 
the  1  R.  3.  it  contains  an  additional  saving 
of  five  years  for  all  persons,  to  whom  any 
title  should  come  after  the  proclamation  of 
the  fine  by  force  of  any  intail  subsisting 
before,-  words,  which  as  strongly  apply  to 
the  issue  of  the  tenant  in  tail  levying  a  fine, 
as  to  those  in  remainder  or  reversion.  Had 
therefore  the  4  H.  7.  stopped  here,  what  the 
learned  and  instructive  observer  on  our  an- 
cient statutes  writes  would  be  strictly  just, 
that,  instead  of  destroying  estates  tail,  the 
statute  expressly  saves  them.  Barringt.  on 
Ant.  Stat.  2d  edit.  p.  337.  But  a  subse- 
quent part  of  the, statute,  in  declaring  how  a 


fine  shall  operate  on  such  as  have  five  years 
allowed,  if  they  do  not  claim  within  that 
time,  expresses,  that  they  shall  be  conceded 
in  Hke  form  as  parties  and  privies  ,•  and  an- 
other clause,  in  regulating  who  should  be  at 
liberty  to  aver  against  a  fine  quod  partes  nihil 
habuerunt,  saves  this  plea  for  all  persons, 
with  an  exception  of  privies  as  well  as  partus. 
From  these  two  clauses,  though  the  former 
of  them  was  copied  from  the  1  R.  3.  grew  a 
doubt,  whether  the  statute  did  not  enable 
tenant  in  tail  to  bar  his  issue  by  a  fine.  The 
arguments  for  it  were,  that  the  issue  were 
privies  both  in  blood  arid  estate ;  and  that  if 
the  statute  meant  to  bind  them,  when  the 
tenant  in  tail  had  not  any  estate  in  the  land 
at  the  time  of  the  fine,  it  was  highly  impro- 
bable, there  should  be  a  different  intention, 
when  he  really  had  one.  2  Show.  1X4.  On 
the  other  hand  it  might  be  said,  that,  as  the 
word  privies  in  the  statute  de  modo  levandi 
finis,  and  in  the  1  R.  3.  was  not  deemed 
sufficient  to  reach  the  heir  in  tail,  and  to 
control  the  statute  de  donis,  why  then  should 
the  same  word  in  the  4  H.  7.  include  them; 
more  especially  when  it  was  considered,  that 
it  was  as  much  the  professed  scope  of  the 
4  H.  7.  as  it  was  of  the  1  R.  3.  to  revive  the 
operation  of  fines  against  non-claims,  and 
that  both  contained  the  same  express  saving 
for  persons  claiming  under  intail9 ;  2  Inst 
517.  Poll  ex  f.  502.  By  such  contrariety  of 
reasoning,  the  judges  in  the  19  H.  8.  became 
divided  in  opinion ;  three  holding,  that  the 
4  H.  7.  was  not  a  bar  to  the  issue,  and  four 
that  it  was.  See  19  H.  8.  6  b.  Dy.  2  b. 
pi.  1.  Br.  Abr.  Fines,  1.  121.  123.  Bro. 
N.  C.  144.  Pollexf.  502.  To  remove  the 
doubt  the  legislature  passed  the  39  H.  8.  by 
which  the  heirs  in  tail  are  expressly  bound. 
32  H.  8.  c.  26.  But  the  last-named  statute, 
though  entitled  an  exposition  of  the  4  H.  7. 
and  though  made  to  operate  retrospcctietly, 
contained  several  exceptions,  particularly  one 
of  fines  of  land  8,  of  which  the  reversion  is  in 
the  crown.  Consequently  room  was  still 
left  for  contesting  the  effect  of  the  4  II.  7. 
independently  of  the  32  H.  8.  and  in  the 


certain  cases.  See  stat.  48  Geo.  3.  c.  73.  8.  25.  And  if  any  such  lease  or  grant  be  made 
to  take  effect  in  reversion,  then  the  term  or  estate  thereby  to  be  granted,  together  with  the 
term  or  estate  in  possession,  must  not  exceed  the  respective  times  above  mentioned.  By 
stat.  48  Geo.  3.  c.  73.  s.  28,  29.  (amended  by  stat.  52  Geo.  3.  c.  161.  s.  2.)  the  chancellor, 
&c.  of  the  Duchy  of  Lancaster,  and  the  surveyor-general  of  the  crown  lands,  with  consent 
of  the  treasury,  are  empowered  to  exchange  lands  of  the  crown  for  lands  of  individuals ;  and 
they  may  pay  or  accept  money  for  equallizing  any  such  exchange.  And  by  stats.  48  Geo. 
3.  c.  2S..  s.  11.  and  52  Geo.  3.  c.  161.  8.  5.  54  Geo.  3.  c.  170.  s.  11.  the  lords  of  the  treasury 
may  alienate  small  parcels  of  crown  lands  intermixed  with  lands  of  individuals ;  but  to  aft 
casee  of  such  exchange  or  sale,  the  lands  of  the  crown  and  that  of  individuals  to  be  given 
in  exchange,  must  be  previously  surveyed  and  valued  on  oath  by  practical  surveyors,  to  be 
minted  by  the  commissioners  of  woods,  &c.    Stat.  52  Geo.  3.  c  161.  s.  6.    By  stat.  34 
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reign  of  Charles  the  Second  a  case  arose, 
which  made  a  discussion  of  the  point  almost 
unavoidable.    It  was  the  case  of  the  Earl 
of  Derby  against  one  claiming  under  a  fine 
by  the  earl  s  father,  who  was  tenant  in  tail 
with  reversion  in  the  crown,  and  so  within 
an  exception  in  the  32  H.  8.    Two  points 
were  made,  of  which  the  first  was  whether 
this  fine,  thus   depending  wholly  on    the 
4  H.  7.  was  a  bar  to  the  issue  in  tail ;  and 
on  adjournment  of  the  case  into  the  exche- 
quer chamber,  eight  judges  against  three 
held,  that  the  fine  of  tenant  in  tail  was  a  bar 
to  the  isssue  before  the  32  H.  8.  great  stress 
however  being  laid  by  those  of  this  opinion 
on  the  exposition  of  the  former  by  the  latter. 
See  Murray  on  the  demise  of  the  Earl  of 
Derby   against    Eyton    and    Price,    Pasch. 
31  Cha.  2.  in  Scacc.    T.  Raym.  260.  286. 
319.338.    Pollexf.491.   Skinn.95.  2  Show. 
104.  T.  Jo.  238.   It  is  observable,  that  both 
Lord  Keeper  North,  and  Lord  Chief  Justice 
Saunders,  the  lateness  of  whose  promotions 
prevented   their  publicly  giving  their  opi- 
nions, concurred  with  the  majority  of  the 
judges  in  the  construction  of  the  4  H.  7.  and 
further,  that   Pollexfen,  who,  as  counsel, 
argued  most  ably  for  the  Earl  of  Derby  the 
issue  in  tail,  afterwards  declared  his  private 
sentiments  to  be  against  the  earl  on  that 
statute.     But  it  should  be  adverted  to,  that, 
though   the  majority  of  the  judges  were 
against  Lord  Derby  on  this  point,  they  gave 
judgment  for  him  on  a  secondary  one,  which 
was,  that  the  in  tail,  being  of  the  gift  of  the 
crown,  fell  within  the  protection  of  the  34 
H.  8.    Therefore  their  opinion  on  the  4  H.  7. 
finally  proved  to  be  wholly  extra-judicial. 
But  we  do  not  know  of  any  case,  in  which 
the  controversy  has  been  again  agitated.    A 
third  effect  of  fines  in  passing  the  estates 
and  interests  of  married  women  in  the  inhe- 
ritance of  freehold  of  lands  and  tenements. 
Our  common  law  bountifully  invests  the  hus- 
band with  a  right  over  the  whole  of  the  wife's 
personalty,  and  entitles  him  to  the  rents  and 

f'rofits  of  her  real  estate  during  the  coverture, 
t  farther  gives  him  an  estate  for  his  own 
life  in  her  inheritance,  if  the  husband  is 
actually  in  possession,  and  there  is  born  any 
usne  of  the  marriage  capable  of  inheriting. 
But  the  same  law,  which  confers  so  much 


on  the  husband,  will  not  allow  her,  whilst  a 
feme  covert,  to  enlarge  the  provision  for  him 
out  of  her  property,  or  to  strip  herself  of  any 
claims  which  the  law  gives  her  on  his.  On 
the  contrary,  jealous  of  his  great  authority 
over  her,  and  fearful  of  his  U6ing  compulsion, 
it  creates  a  disability  \n  her  to  give  her  con- 
sent to  any  thing,  which  may  affect  her  right 
or  claims  after  the  coverture,  and  makes  all 
acts  of  such  a  tendency  absolute  nullities. 
By  the  rigour  of  the  ancient  law,  we  take 
this  rule  to  have  been  so  universally  appli- 
cable, that  a  married  woman  could  in  no  case 
bind  herself  or  her  heirs  by  any  direct  mode 
of  alienation.  But  accident  gave  birth  to 
two  indirect  modes,  namely,  T>y  fines  and 
common  recoveries.  Thongh  it  might  be 
proper  to  incapacitate  the  wife  from  being  in- 
fluenced by  the  husband  to  prejudice  herself 
by  any  conveyances  or  agreements  during 
the  coverture,  yet  justice  to  others  required, 
that  such  as  might  have  any  claim  on  the 
wife's  freehold  or  inheritance,  should  not  be 
forced  to  postpone  their  suits  till  the  mar- 
riage was  determined;  for  if  they  should, 
then,  to  use  the  words  of  Bracton,  in  ex- 
plaining why  the  husband's  infancy  would 
not  warrant  the  parol  to  demur  in  a  suit  for 
the  wife's  land,  mulier  impktcitata  de  jure 
suo  si  propter  minorem  mtatem  viri  posset 
differre  judicium,  ita  posset  quxlibet  mulier 
in  fraudem  nubere.  Bract,  lib.  5.  tract.  5. 
c.  21.  fo.  423  a.  Probably  it  was  on  this 
principle,  the  common  law  allowed  a  judg- 
ment against  husband  and  wife  in  a  suit  for 
her  land  to  be  as  conclusive,  as  if  given 
against  a  feme  sole ;  vwhich  was  earned  so 
far,  that,  till  the  statute  of  Westminster  the 
second,  even  judgment  against  them,  on  de* 
fault  in  a  possessory  action  for  the  wife's 
freehold,  drove  the  wife,  after  the  husband's 
death,  to  a  writ  of  right  to  recover  her  land. 
2  Inst.  342.  From  enabling  the  husband 
and  wife  to  defend  her  title,  and  making  the 
judgment  on  such  defence  to  be  conclusive, 
permitting  them  to  compound  the  suit  by  a 
final  agreement  of  record,  in  the  same  man- 
ner as  other  suitors,  was  no  great  or  difficult 
transition ;  more  especially  when  it  is  consi- 
dered, that  in  the  case  of  femes  covert  fines 
are  never  allowed  to  pass,  without  the  court's 
secret  examination  of  them  apart  from  their 


Geo.  3.  c.  75.  the  sale  of  fee-farm  and  other  unimprovable  rents  is  directed ;  and  by  stats.  38 
Geo.  3.  c.  60.  42  Geo.  3.  c.  116.  and  48  Geo.  3.  c.  73.  s.  11.  the  surveyor-general  is  em- 
powered to  sell  such  manors  or  lordships  belonging  to  the  crown  as  consist  of  manorial 
rights  and  quit  rents,  and  other  property  of  an  unproductive  nature.  As  to  the  disposition 
or  private  property  belonging  to  the  king,  see  ante,  vol.  1.  p.  66.  n.  (b);  and  as  to  grants 
of  lands  escheated,  see  ante,  p.  194.  n.  (15). 
With  regard  to  the  construction  of  the  king's  grants,  these,  as  they  chiefly  proceed  from 
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dere  (2).     Of  the  several  parts  of  a  fine,  and  many  incidents  to  the 
same,  you  shall  read  in  my  Reports. 


husbands,  to  know,  whether  their  consent  is 
the  result  of  a  free  choice,  or  of  the  hus- 
band's compulsive  influence.  Such,  we  con- 
ceive, is  the  true  source,  whence  may  be 
derived  the  present  force  of  fines  and  com- 
mon recoveries,  as  against  the  wife,  who 
joins  in  them ;  for,  whatever  in  point  of  bar 
and  conclusion  was  their  effect,  when  in 
suits  really  adverse,  of  course  attended  them, 
when  they  were  feigned,  and  in  that  form 
gradually  rose  into  modes  of  alienation,  or 
as  the  more  usual  phrase  is,  common  as- 
surances. The  conjecture  we  have  thus  ha- 
zarded to  illustrate,  how  it  happens,  that  a 
married  woman  may  alienate  her  real  rights 
by  fine,  though  not  by  any  instrument  or  act 
strictly  and  nominally  a  conveyance,  leads 
to  proving,  that  the  common  notion  of  a 
fine's  binding  femes  covert  merely  by  reason 
of  the  secret  examination  of  them  by  the 
judges  is  incorrect.  fIf  the  secret  examina- 
tion of  itself  was  so  operative,  the  law  would 
provide  the  means  of  effectually  adding  that 
form  to  ordinary  conveyances,  and  so  make 
them  conclusive  to  femes  covert  equally  with 
a  fine.  But  it  is  clearly  otherwise ;  and,  ex- 
cept in  the  case  of  conveyances  by  custom, 
there  must  be  a  suit  depending  for  the  free- 
hold or  inheritance,  or  the  examination  being 
extrajudicial  is  ineffectual.  In  the  Second 
Institute,  Lord  Coke  represents  this  to  be 
the  general  law,  and,  amongst  many  other 
authorities  cited  to  prove  it,  refers  to  a  case 
of  Hen.  7.  reported  by  Kiel  way,  in  which, 
whether  the  examination  of  a  feme  covert, 
on  the  inrolment  of  a  bargain  and  sale  to  the 
king,  sufficed  to  bind  her,  was  largely  de- 
bated. 2  Inst.  673.  Kielw.  4  a.  to  20  a. 
The  just  explanation  therefore  of  the  subject 
is,  that  the  pendency  of  a  real  action  for  the 
freehold  of  the  land,  in  consequence  of  pre- 
viously taking  out  an  original  writ,  without 
which  preliminary,  even  at  this  day,  a  fine 
is  a  nullity,  should  be  deemed  the  primary 
cause  of  the  fine's  binding  a  feme  covert; 
and  that  the  secret  examination  of  her,  on 
taking  the  acknowledgment  of  the  fine,  is 
only  a  secondary  cause  of  this  operation. 
Such  are  the  three  chief  effects,  by  reason 
of  which,  fines,  no  longer  used,  according 
to  their  original,  as  recorded  agreements  for 
conclusion  of  actual  suits,  have  been  chang- 
ed into,  and  are  still  retained,  as  feigned 
proceedings ;  and  being  thus  accommodated 
to  answer  purposes,  to  which  ordinary  con- 


veyances cannot  be  applied,  it  is  no  wonder, 
that  they  should  not  only  be  considered  as 
a  species  of  conveyance,  but  also  be  deemed 
a  principal  guard  to  the  titles  to  real  pro- 
perty, and  as  such  be  ranked  amongst  die 
most  valuable  of  the  common  assurances  of 
the  realm.  In  this  digression  on  the  proper- 
ties of  a  fine,  we  have  purposely  omitted  to 
consider  its  operation,  either  as  an  estoppel, 
except  so  far  as  it  may  be  said  to  be  one  to 
the  issue  in  tail  by  force  of  the  4  H.  7.  and 
32  H.  8.  or  as  a  discontinuance,  or  lastly  in 
respect  of  the  conusor's  warranty,  which  is 
always  inserted  in  it.  The  virtues  of  a  fine, 
in  the  three  points  of  view  we  have  examined 
it,  namely,  to  extinguish  dormant  titles,  to 
bar  the  issue  in  tail,  and  to  pass  the  interests 
of  femes  covert;  these  constitute  the  more 
peculiar  qualities,  on  account  of  which  it  is 
most  usually,  if  not  always,  resorted  to.  As 
to  the  three  other  effects,  it  may  be  enough 
to  observe  here,  that  they  are  equally  inci- 
dent to  feoffments,  or  any  other  deeds  having 
warranties  annexed.  The  distinct  considera- 
tion of  them  is  reserved  for  another  occasion. 
•— [Hargr.  n.  1.  121  a.  (171).] 

[With  respect  to  the  operation  of  a  fine  by 
a  tenant  in  tail,  it  may  be  further  observed, 
that  when  a  person  who  has  an  estate  tail, 
with  an  immediate  reversion  in  fee,  levies  a 
a  fine  with  proclamations,  the  effect  of  the 
fine  will  be  to  bar  the  estate  tail,  and  con- 
vert the  same  into  a  determinable  fee,  which 
will  merge  in  the  fee-simple.  In  this  case, 
the  title  depends  partly  under  the  owner- 
ship of  the  estate  tail,  and  partly  under 
the  ownership  of  the  reversion  in  fee ;  and 
the  reversion  having  become  an  estate  in 
possession,  the  possession  is  immediately 
chargeable  with  all  incumbrances  which 
affected  the  reversion  in  fee.  Hence  it  is 
considered  advisable,  that  a  tenant  in  tail 
with  reversion  or  remainder  in  fee  by  de- 
scent, should  suffer  a  common  recovery  in- 
stead of  levying  a  fine.  1  Prest.  Conv.  14. 
But  a  title  derived  by  means  of  a  fine  levied 
by  tenant  in  tail,  with  the  reversion  in  fee 
by  descent,  is,  prima  facie,  good ;  and  a 
purchaser  cannot  object  to  it,  for  want  of  a 
common  recovery ;  unless  he  can  show  that 
the  reversion  in  fee  has  been  aliened  or  in- 
cumbered.   Sperling  v.  Trevor,  7  Ves.  497.] 

(2)  If  binding  the  parties  or  even  j&rttia, 
exclusive  of  heirs  in  tail,  was  the  only  effect 


the  bounty  of  the  crown,  have  at  all  times  been  construed  most  favourably  for  the  king,  and 

-  against  the  grantee;  contrary  to  the  manner  in  which  all  other  assurances  are  construed.  A 

subject's  grant  shall  be  construed  to  include  every  thing  necessary  to  the  enjoyment  of  the 

thing  granted,  without  express  words,  ante,  56  a.  vol.  1.  p.  641 ;  but  the  king*s  grant  shall 
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*"  Dicebatur  finis,  quia  finem  litibus  imponebat  (b)."     Here     262  a 
you  may  observe  the  etymology  of  a  fine.     And  herewith  *agreeth     (612)* 

of  a  fine,  it  would  scarce  be  preferable  to  less  or  such  as  claim  under  any  conveyance  made 

solemn  agreements ;  for,  without  doubt,  they  by  him  subsequent,  to  the  fine  so  levied, 

are  so  far  binding.    The  most  distinguish-  3  Co.  87. '  But  a  fine  by  a  mortgagor  or 

able  properties  of  a  fine  are  barring  strangtrs  mortgagee,  even  with  proclamations,  will 

unless  they  claim  within  five  years,  barring  not  bar  the  other  of  them.     1  Prest.  Conv. 

the  issue  in  toil  immediately,  and  binding  237.    'And  in  order  to  bar  an  estate  tail  by 

femes  copert,  as  we  have  explained  in  the  fine,  the  privies  must  be  privies  in  estate  ,•  it 

foregoing  note-r[Hargr.  n.  2.  121  a.  (172).]  is  not  enough,  that  the  issue  be  privies  in 

[The  parties  to  a  fine  are,  1st.  The  plain-  blood  only ;  they  must  claim  the  estate  from 

tiff;   frequently    denominated    the    conuzee.  the  person  levying  it,  or  derive  title  through 

2dly.  The  deforceant,  who  is  generally  de-  him.    Therefore  if  a  gift  is  made  to  a  man, 

nominated  the  conuzor,  and  is  the  person  by  and  the  heirs  male  of  his  body,  with  remain-* 

whom  the  fine  is  acknowledged,  and  conse-  der  to  him  and  the  heirs  female  of  his  body, 

quently  the  person  who  is  the  grantor  in  the  and  he  dies,  leaving  a  son  and  daughter,  a 

fine.    Shep.  Touch.  2.    1  Prest  Conv.  200,  fine  levied  by  the  son,  though  it  wijl  bind 

201.     And  these  are  concluded  by  the  fine,  his  own  issue,  will  not  bind  his  sister  or  her 

whether  any  interest  pass  or  not,  since  every  issue ;  for  though  she  be  heir  to  her  brother, 

one  shall  be  concluded  by  his  own  deliberate  and  so  privy  m  blood  to  him;  yet  she  is 

act   Privies,  who  are  either  privies  in  estate,  not  privy  to  him  in  estate,  as  she  does  not 

as  the  donor  and  donee ;  in  blood,  as  the  heir  claim  in,  from,  or  through  him.   Shep.  Touch, 

and  ancestor;  or  in  law,  as  the  lord  and  20.   Watk.  Conv.  126.    So  if  limitations  are 

tenant,  &c.,  Hob.  333 ;  are  also  estopped,  made  in  favour  of  the  first  and  other  sons 

and  will  be  bound  by  a  fine,  although  the  successively  in  tail,  a  fine  levied  by  the  elder 

freehold   is   not  in  either  of  the   parties,  son  or  his  issue,  will  not  bar  the  younger 

Jenk.  Cent  274.     1  Prest.  Conv.  259.    For  sons,  or  their  issue,  by  force  of  the  statutes 

the  act  of  the  ancestor  shall  bind  the  heir,  of  Proclamations.    Each  son  has  a  distinct 

and  the  act  of  the  principal  his  substitute,  intail,  and  the  younger  sons  and  their  issue 

not  enure  to  any  other  intent  than  that  which  is  precisely  expressed  in  the  grant  2  BI. 
Com.  347.  Bro.  Abr.  tit.  Patent,  pi.  62.  Finch.  L.  110.  When  it  appears,  from  the  face 
of  the  grant,  that  the  king  is  mistaken  or  deceived,  either  in  matter  of  fact,  or  matter  of  law, 
as  in  case  of  false  suggestion,  misinformation,  or  misrecital  of  former  grants ;  or  if  his  own 
title  to  the  thing  granted  be  different  from  what  he  supposes :  or  if  the  grant  be  informal ;  or 
if  he  grants  an  estate  contrary  to  the  rules  of  law;  in  any  of  these  cases  the  grant  is  ab- 
solutely void.  Freem.  172.  Finch.  101,  102.  Bro.  Abr.  tit  Estates,  34.  tit.  Patents,  104. 
Dyer,  270.  Dav.  45.  And  to  prevent  deceits  of  the  king,  with  regard  to  the  value  of  the 
estate  granted,  it  is  provided  by  the  stat  1  H.  4.  c.  6.  that  no  grant  of  his  shall  be  good, 
unless  in  the  granteeS  petition  for  them  express  mention  be  made  of  the  real  value  of  the 
lands ;  and  the  stat.  34  Geo.  3.  c.  75  s.  8.  enacts,  that  before  any  grant  or  lease  of  crown 
lands  is  made,  a  survey  of  the  premises,  and  an  estimate  of  the  improved  annual  value 
thereof,  shall  be  made  and  certified  on  oath  by  practical  surveyors  appointed  by  the  lords 
of  the  treasury,  or  the  surveyor-general  of  the  land  revenues  of  the  crown ;  unless  where  the 
premises  are  of  a  known,  fixed,  and  unimprovable  value,  or  where  from  the  nature  of  the 
t> remises,  the  value  cannot  be  ascertained  by  means  of  a  survey,  or  the  value  thereof  is  so 
inconsiderable  as  to  render  it  inexpedient  to  incur  that  expense ;  in  which  case  leases  may 
be  granted  or  renewed  without  a  Survey.  Sect  9.  Where  it  is  inserted  in  the  king's  grants, 
that  they  are  made  ex  carta  seientia,  mero  motu,  et  speciali  gratia,  which  is  now  usually 
done,  they  will  then  be  construed  liberally,  and  according  to  the  apparent  intent  of  the  king. 
1  Co.  40.  And  where  the  king's  grants  are  made  upon  a  valuable  consideration,  they  shall 
be  construed  favourably  for  the  patentee.     6  Co.  6  a. 

The  nature  and  operation  of  fines  and  recoveries,  which  are  the  two  other  species  of  as- 
surance by  matter  of  record,  will  be  explained  in  the  present  chapter. — [Ed.] 

(b)  Fines  are  divided  into  four  sorts : — 1st,  Fines  sur  cognizance  de  droit  come  ceo,  &cm ; 
2d.  Fines  sur  cognizance  de  droit  tantum  ;  3d.  Fines  sur  concessit ;  4th.  Fines  sur  done  grant 
et  render. 

A  fine  sur  cognizance  de  droit  come  ceo  qu*  il  a  de  son  done  is  in  more  general  use,  and  is 
the  best  and  surest  kind  of  fine ;  for  the  deforciant,  in  order  to  keep  his  supposed  covenant 
with  the  plaintiff,  of  conveying  him  the  lands  in  question,  and  at  the  same  time  to  avoid  the 
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)$  aUcJ1,  a  an^(lu^y  W :  Finis  ided  dicitur  finalis  concordia,  quia  imponit 
BrkcL  uS's.  finem  litibus.  And  aft^r  the  example  (e)  of  Littleton,  it  is  good 
Sh^6.  cap. to  search  out  the  etymology  or  right  derivation  of  words  :  for  igno- 
(SMymoio-  ra^us  terminis  ignoratur  et  ars,  as  hath  been  often  observed  in 
^^u'm'  °^ner  places«  And  ^ne  civilians  call  this  judicial  concord,  transac- 
i9i.*44i!52o;  tionemjudicialem  de  re  immobili. 


do  Dot  claim  under  the  same  in  tail  with  the 
person  by  whom  the  fine  is  levied.  1  Prest. 
Conv.  309.  But  a  gift  to  a  man  in  tail  ge- 
neral, will  enable  the  eldest  son  after  the 
death  of  the  father,  to  bar  the  intail,  so  far 
as  to  exclude  his  brothers  and  sisters,  and 
tKeir  issue,  as  well  as  his  own  issue,  for 
they  are  privies  both  in  blood  and  estate  to 
the  eldest  son,  infra,  372  a ;  but  unless  the 
intail  had  descended  on  him  or  his  issue,  his 
brothers,  or  other  collaterals,  would  not  have 
been  barred.  Bradstock  v.  Scovell,  Cro.  Car. 
434.  Hob.  258 — 333.  Strangers  to  a  line 
are  all  persons,  who  are  neither  parties  nor 
privies.  And  these,  we  have  seen,  are  also 
bound  by  a  fine,  unless  they  claim  within 
five  years,  after  proclamations  made;  pro* 
vided  they  are  under  no  legal  impediments, 
and  have  then  a  present  interest  in  the  estate. 
The  impediments  are  coverture,  infancy,  im- 
prisonment, insanity,  and  absence  beyond 
sea :  and  persons  who  are  thus  incapacitated, 
have  five  years  allowed  them  to  put  in  their 
claims  after  such  impediments  are  removed. 
Persons  also  that  have  not  a  present,  but  a 
future  interest  only,  as  those  in  remainder  or 
reversion,  have  five  years  allowed  them  to 
claim  in,  from  the  time  that  such  right  ac- 
crues, infra,  372  a ;  though,  in  the  case  of  a 
forfeiture  by  the  tenant  for  life  levying  a  fine, 


the  remainder-man,  or  reversioner,  may  enter 
to  avoid  the  fine,  either  within  five  yean 
after  the  last  proclamation,  or  within  fife 
years  after  the  death  of  the  tenant  for  life, 
3  Co.  78  b.  Whaleyv.Tancred,  Vent  241.; 
or  if  a  person  have  two  distinct  estates  in 
the  same  land,  as  an  estate  in  tail  and  is  fee, 
or  for  life  and  in  fee,  he  may  enter  to  avoid 
the  fine  when  the  latter  gives  him  a  right  to 
the  possession,  although  he  neglected  to 
claim  in  time  to  save  his  right,  under  the 
more  immediate  estate.  ^  Shep.  Touch.  34. 
1  Prest.  Conv.  240.  But  if  within  that  time 
they  neglect  to  enter  or  claim,  or,  by  the 
statute  4  Ann.  c.  16,  if  they  do  not  bring  aa 
action  to  try  the  right,  within  one  year  after 
making  such  entry  or  claim,  and  prosecute 
the  same  with  effect,  all  persons  whatsoever 
(except  the  king,  11  Co.  74.  1  Bl.Com. 
247.  Ante,  90.  vol.  1.  p.  340,  341,  and  ede- 
siastieal  corporations,  aggregate  or  sole,  who 
cannot  be  barred  bv -non-claim  on  a  fine; 
though  ecclesiastical  persons  being  sole  cor- 
porations, as  bishops,  parsons,  or  vicars, 
Croft  v.  Howell,  Plow.  536.  or  heads  of 
ecclesiastical  bodies,  and  officers  entitled  to 
lands  in  right  of  their  office,  may  be  barred 
by  non-claim,  but  their  non-claim  will  not 
affect  their  successors,  HowePs  ease,  ibid. 
376.    Magdalen  College  cast,  11  Co.  78  b. 


formality  of  an  actual  feoffment,  with  livery  of  seisin,  acknowledges  in  court  a  former  feoff- 
ment, or  gift  in  possession,  to  have  been  made  by  him  to  the  plaintiff;  so  that  it  is  rather 
an  acknowledgment  of  a  former  conveyance  than  a  conveyance  originally  made ;  for  the 
deforciant  acknowledges,  cognoscit,  the  right  to  be  in  the  plaintiff,  or  cognizee,  as  that  which 
he  had  de  son  done,  of  the  proper  gift  of  himself,  the  cognizor.  This  species  of  fine  has 
been  called  a  feoffment  of  record,  ante,  10  a.  p.  223.  1  Salk.  339.  3  Atk.  141 ;  bat  this  ex- 
pression is  by  no  means  accurate,  for  there  are  cases  in  which  a  feoffment  has  a  more  ex- 
tensive  operation  than  a  fine,  see  Parkhurst  v.  Smith,  Willes,  342.  18  Vih.  Abr.  413,  414. 
William,  d.  Hughes  v.  Thomas,  12  East.  147;  an^,  therefore,  Sir  William  Blackstone  has 
justly  remarked,  that  it  might  with  more  accuracy  be  called  an  acknowledgment  of  a  feoff- 
ment of  record.  2  Bl.  Com.  352.  This  species  of  fine,  prima  facie,  without  any  words  of 
limitation,  passes  a  fee,  ante^  9  b.  vol.  1.  p.  499 ;  but  it  admits  of  words  of  express  limita- 
tion for  life  or  in  tail,  and  in  such  case  it  will  pass  that  estate  only  which  is  expressed  in 
the  concord,  being  the  clause  of  the  grant.  Hunt  v.  Bourne,  1  Salk.  340.  Bro.  Abr.  Fine, 
pi.  10.  Co.  Read,  4.  And  when  the  grant  is  confined  to  that  degree  of  interest,  of  which 
the  cognizor  is  owner,  no  forfeiture  will  be  incurred,  1  Prest.  Conv.  202 ;  though  in  general* 
we  have  seen,  that  where  a  person  who  has  merely  an  estate  for  life  of  the  legal  estate  leties, 
or  accepts  a  fine  of  this  description,  he  will  forfeit  his  estate  for  life.  Ante,  252  a.  p.  208, 
209.  and  n.  (n)  ibid.  A  fine  sur  cognizance  de  droit  come  ceo  conveys  a  clean  and  abeolnte 
freehold,  and  gives  the  cognizee  a  seisin  in  law,  without  any  actual  entry,  ante,  266  b.p* 
461 ;  and  it  is  therefore  called  a  fine  executed.  2  Bl.  Com.  353.  Co.  Read.  2.  A  rent  can- 
not be  reserved  on  this  species  of  fine,  or  on  any  other  which  is  executed ;  because,  as  the 
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If  tenant  in  tail  levy  a  fine  with  proclamations  according  to  the     373  a. 
statute,  this  is  a  bar  to  the  estate  tail,  but  not  to  him  in  reversion  or  SSJmt5i,a 
remainder,  if  he  maketh  his  claim,  or  pursue  his  action,  within  five  t»rtothe  i* 
years  alter  the  estate  tail  spent  totheremain- 

*  derman  or  re- 

versioner, if 
he  enter  within  five  years  after  his  right  accrued. 
4H.7.c.24,&3&H.  &  c.36.    (lOBep.43.) 

rale,  that  a  fine  will  not  operate  as  a  bar  by 
non-claim,  unless  the  estate  to  be  barred  is 
previously  devested,  or  is  devested  by  the 
operation  of  the  fine*  Prodger's  case,  9  Co. 
104.  Saffyn's  ease,  5  Co.  123.  Hence  the 
necessity  of  adverse  possession,  that  a  fine 
may  operate  in  this  mode.  1  Prest.  Conv. 
224.  227.  But  it  is  immaterial  whether  the 
freehold  is  in  possession,  remainder,  or  re- 
version, Jenk.  Cent.  254 ;  and  whether  it  is 
in  the  conusor  or  conusee  (1  Prest.  Conv. 
258),  or  whether  it  has  been  gained  by  right 
or  wrong,  or  is  under  a  defeasible  title 
(Carter  v.  Barnardison,  1  P.  Wms.  105),  is 
of  no  consequence.  It  has,  however,  been 
determined,  that  if  a  fine  be  levied  by  a  per- 
son in  remainder,  an  actual  entry  is  not  ne- 
cessary to  avoid  It  Roe  v.  Power,  2N.R.1. 
Doe,  d.  Truscolt  v.  Elliott,  I  Sel.  &  B.  85. 
As  between  parties  and  privies,  a  fine  will 
be  good,  although  the  freehold  is  not  in 
either  of  the  parties.  .Jenk.  Cent.  274. 
Grant's  ease,  10  Co.  50.  Johnson  v.  Bellamy, 
2  Leon.  36.  The  doctrine  as  to  entry  to 
avoid  fines,  will  be  more  fully  considered, 
in  the  chapter  which  treats  of  the  remedy 
by  entry.  Post,  ch.  47.  vol.  3.  p.  18.  n.  (l). 
As  to  the  different  sorts  of  fines,  see  infra,  n. 
(b).-[JW.] 


Howlett  v.  Carpenter,  Ventr.  311.  1  Prest. 
Conv.  235.)  are  barred  of  whatever  right 
they  may  have,  by  force  of  the  statute  of 
Non-claim.  4  H.  7.  c.  24.  But,  in  order 
that  a  fine  may  Operate  by  non-claim,  it  is 
necessary  that  an  estate  of  freehold  shall  be 
in  one  of  the  parties  to  the  fine,  at  the  time 
of  levying  the  same ;  otherwise  it  will  be 
void,  or  voidable,  by  the  plea,  that  partes  finis 
nihil  habuerunt  tempore  finis  levati.  3  Wils. 
249.  Dyer,  215.  Fermor>s  ease,  3  Co.  77. 
A  tenant  for  years,  (unless  he  has  previously 
acquired  the  freehold  by  means  of  a  feoff- 
ment, Hardr.  402.  2  Lev.  52.  2  Bl.  Com. 
357,  without  covin,  for  if  he  continues  the 
possession,  and  pays  rent,  the  fine  will  be 
void,  notwithstanding  he  has  previously  made 
a  feoffment.  Some's  case,  3  Co.  79),  or  the 
owner  of  any  chattel  interest,  or  any  person 
who  has  mere  possession,  or  the  receipt 
of  rent  of  another's  tenant,  has  not  such 
an  estate  as  will  be  a  sufficient  foundation 
for  a  fine.  Ante,  323,  324.  p.  398—400. 
Plowd.  358.  On  the  latter  point,  the  law 
is,  that  the  possession  of  the  tenant  is  the 
possession  of  him  in  remainder  or  reversion. 
Ante,  323,  324.  p.  398—400.  Plowd.  358. 
1  Prest  Conv.  226.  Doe,  d.  BurrellY.  Per- 
kins, 3  Maul.  &  S.  271.    And  it  is  a  general 


cognizance  supposes  a  preceding  gift,  the  cognizor  cannot  reserve  to  himself  any  thing  oat 
of  lands,  whereof  he  has  already  conveyed  away  the  absolute  property,  Bro.  Abr.  tit.  Fine, 
pi.  30 ;  but  if  an  estate  for  life  only  be  conveyed  by  the  fine,  the  cognizor  may  then  reserve 
a  rent  with  a  clause  of  distress.    Rol.  Abr.  tit.  Fine  (O),  pi.  10.  5  Cru.  Dig.  50. 

A  fine  sur  cognizance  de  droit  tantum,  or  upon  acknowledgment  of  the  right  only,  without 
the  circumstance  of  a  preceding  gift  by  the  cognizor,  is  generally  used  to  pass  a  reversion- 
ary interest,  which  is  in  the  cognizor :  for  of  such  reversions  there  can  be  no  feoffment,  or 
donation  with  livery  supposed,  as  the  freehold  and  possession  during  the  particular  estate 
is  vested  in  a  third  person.  Moor.  629.  This  species  of  fine  is  executory,  and  passes  a  fee- 
simple  without  the  word  "  heirs."  Ante,  9  b.  vol.  1.  p.  499.  It  is  also  used  to  surrender  the 
life  estate  of  a  tenant  for  life.  Co.  Read.  3 ;  and  is  proper  where  a  person,  who  has  an  es- 
tate for  life,  with  a  remote  estate  of  inheritance,  wishes  to  convey  both  estates,  so  as  to 
avoid  the  forfeiture  of  the  estate  for  life.  But  it  is  now  very  rarely  levied,  as  all  these  ob- 
jects may  be  attained  by  a  fine  sur  concessit.  1  Prest.  Conv.  212.  Et  vid.  Ludlow  and  Ux., 
conusors,  Drummond,  conusee,  2  Taunt  84. 

A  fine  sur  concessit,  is  where  the  cognizor,  in  order  to  make  an  end  of  disputes,  though 
he  acknowledges  no  precedent  right  or  gift,  grants  to  the  cognizee  an  estate  de  novo,  by  way 
of  supposed  composition,  either  for  years,  for  life,  in  tail,  or  in  fee,  2  Bl.  Com.  353 ;  and 
this  may  be  done  reserving  a  rent^or  the  like ;  for  it  operates  to  a  new  grant.  West  p.  2. 
s.  66.  This  fine  is  in  frequent  use,  for  the  purpose  of  passing  the  estates  of  married  women 
who  are  tenants  for  life,  or  for  creating  terms  for  years,  which  are  to  bind  contingent,  or  ex- 
ecutory estates,  by  way  of  estoppel.    1  Prest.  Conv.  213. 

A  fine  sur  done  grant  et  render,  is  a  double  fine,  comprehending  the  fine  sur  cognizance  de 
droit  come  ceo,  &&  and  the  fine  sur  concessit,-  and  may  be  used  to  create  particular  limita-. 

roh.  ii.  65 
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^ii^nst  ^  ^  a  81^  ^  ma^e  *°  the  eldest  son,  and  to  the  heirs  of  his 
vid.  Lib.  3.  body,  the  remainder  to  the  father,  and  to  the  heirs  of  his  body,  the 
di'lfiilt0**  father  dieth,  the  eldest  son  levieth  a  fine  with  proclamations,  and 
^•372  b°  *  dieth  w^011*  *ssue  :  this  shall  bar  *the  second  son,  for  the  remainder 
descended  to  the  eldest 

_  Tenant  in  If  tenant  in  tail  be  disseised,  or  have  a  right  of  action,  and  the 
wiwSlor  ha£  tenant  of  the  land  levy  a  fine  with  proclamations,  and  five  years  pass, 
wSnnff  &$  the  right  of  the  estate  tail  is  barred. 

by  the  tenant 

of  the  land 

after  five  years,  bars  the  right  of  the  estate  tail. 

(Ants,  120  U   9  Rep.  VOL   Plowd.  374  a.  373  a.    Cro.  Elix.  806.   Noy.  46.   I)yer,  3  b.  133  a.) 

154  a.         Recovery  (c),  recuperatio,  cometh  of  the  verb  recuperare,  i  e. 

a  common  re- 
covery. 

tion8  of  estate :  whereas  the  fine  sur  cognizance  de  droit  come  ceo,  &c.  conveys  nothing  bat 
an  absolute  estate,  either  of  inheritance,  or  at  least  of  freehold.  Salk.  340.  In  this  fine  the 
cognizee  renders  or  grants  hack  to  the  cognizor  some  other  estate  in  the  lands.  2  BL  Com. 
353.  And  it  has  the  like  operation  as  a  feoffment  and  re-enfeoffment.  Ante,  12  b.  p.  171. 
n.  (21).    But  this  species  of  fine  has  fallen  into  disuse. 

Fines  are  also  distinguished  into  fines  at  the  common  law,  and  fines  unth  proclamations.  A 
fine  at  the  common  law,  that  is,  without  proclamations,  is  no  bar  to  the  issue  in  tail,  or  bj 
non-claim.  But  in  respect  of  its  operation  as  a  conveyance*  it  has  the  same  effect  as  a  fine 
with  proclamations :  and  it  will  create  a  discontinuance  when  levied  by  a  tenant  in  tail  in 
posssession.  Hunt  v.  Bourne,  1  Salk.  311.  But  no  entry  is  necessary  to  avoid  this  fine. 
Jenkins  v.  Prichard,  Wils.  45.  Fines  with  proclamations,  are  fines  at  the  common  law 
with  the  addition  of  proclamations  made  in  pursuance  of  the  statutes  4  H.  7.  c.  24.  and  32 
H.  8.  c.  36 ;  the  object  of  which  proclamation  is,  1st.  To  protect  a  defective  title  from  dormant 
claims,  by  means  of  non-claim  on  the  fine  .  2dly.  To  bar  the  issue  in  tail  when  the  fine  is 
levied  by  tenant  in  tail.  1  Prest.  Conv.  214.  As  to  entry  to  avoid  fines  levied  with  pro- 
clamations, see  post,*  Chap.  47.  The  general  objects  to  which  fines  are  directed,  have  bees 
already  explained.    See  ante,  p.  606.  n.  (1) — [Ed.] 

(c)  A  common  recovery  is  in  some  respects  similar  to  a  fine ;  for  as  a  fine  is  the  com- 
promise of  a  fictitious  suit,  so  a  recovery  is  a  fictitious  suit  brought  against  the  tenant  of 
the  freehold,  and  carried  on  to  judgment  2  Bl.  Com.  357.  Shep.  Touch.  37.  A  common 
recovery  generally  consists  of  two  parts  nerfectly  distinct: — Ut.  Of  the  recovery,  which  as- 
sumes all  the  forms  of  a  rea^  action,  and  is  founded  on  the  supposition  of  an  adverse  claim; 
and  2dly.  Of  the  recovery  deed,  which  is,  in  form  at  least,  partly  a  preparatory  step,  to 
suffering  the  recovery,  and  partly  a  declaration  of  the  uses  of  the  recovery  when  suffered. 
Notwithstanding  the  recovery  assumes  the  form  of  a  real  action,  it  is  considered  merely  as 
a  common  assurance,  and  the  courts  take  notice  of  it  as  such.  See  Pelham*s  ease,  1  Co.  14 
b.  2.  Bl.  Com.  3,58,  359.  Pig.  Rec.  56.  1  Prest.  Conv.  8.  The  person  against  whom  the 
writ  is  brought  is  called  the  tenant;  the  person  suing  the  writ  is  called  the  demandant,  as 
he  claims  or  demands  the  premises  as  his  right  and  inheritance,  alleging  that  the  tenant  had 
disseised  him,  or  at  least  had  come  in  under  the  disseisor,  or  in  the  post.  The  tenant  then 
call 8  on  the  remainder-man,  or  the  person  under  whom  he  claims,  to  warrant  his  title,  which 
is  denominated  vouching  the  person,  who  is  thence  called  the  vouchee.  The  vouchee  either 
vouches  over,  or  makes  default.  On  default  made,  judgment  is  given  that  the  demandant 
recover  against  the  tenant,  and  that  the  tenant  recover  against  the  vouchee  or  warrantor, 
and  so  on,  which  is  called  the  recovery  in  value;  or  recompense,  and  is  always  supposed 
to  go  as  the  lands  would  have  gone  if  they  had  not  been  recovered  ;  though  indeed,  this  re- 
compense is  merely  nominal,  and,  the  judgment  to  recover  in  value  is  mere  form.  When  the 
precipe  is  brought  immediately  against  the  tenant  in  tail,  it  only  bars  him  of  the  estates  of 
which  he  is  then  actually  seised.  Taltarum's  joase,  12  Ed.  4. 14.  Pig.  Rec.  9.  Bro.  Abr. 
Tail,  32.  It  is,  therefore,  usual  for  him  to  convey  an  estate  of  freehold  to  another  person, 
that  the  praecipe  may  be  brought  against  such  person  (who  is  called  the  tenant  to  the  jhw- 
ripe),  and  that  such  person  may  vouch  the  tenant  in  tail;  for  if  the  tenant  in  tail  comes  in 
as  vouchee,  it  hars  every  latent  right  and  interest  which  he  may  have  in  the  lands.  If  the 
precipe  he  brought  immediately  against  the  tenant  in  tail,  and  he  vouch  over  die  < 
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ad  rem  per  injuriam  ektortam  sive  detentam  per  sententiam*    (614)» 
Judicis  restitui.    And  recuperatio  in  the  common  law,  is  all  one 

vouchee,  it  is  called  a  recovery  with  single  voucher,  see  Feani.  Post.  Works,  p.  336 ;  if 
against  the  tenant  of  the  freehold,  and  he  vouch  over  the  tenant  in  tail,  and  the  tenant  in  tail 
▼ouch  orer  the  common  vouchee,  it  is  called  a  recovery  with  double  voucher ,-  and  so  on,  ac- 
cording to  the  number  of  persons  vouched.  And  when  an  intail  is  to  be  barred,  it  is  always 
proper,  for  the  reasons  before  mentioned,  to  suffer  a  recovery  with  a  double  voucher.  Watk. 
Conv.  134.  Such  a  recovery,  in  which  the  tenant  in  tail  is  vouched,  and  is  vouched  oveT, 
will  not  only  bar  an  actual  estate  tail,  of  which  he  is  seised,  but  it  will  bar  all  estates  tail 
which  have  been  devested,  discontinued,  or  previously  aliened.  Salk.  571.  Brook.  Tail. 
pi.  32.  And  it  may  bar  several  estates  tail,  or  the  right  to  several  estates  tail,  by  one  and 
the  same  operation.  Boxton  v?  Lever,  Cro.  Eliz.  388.  1  Ves.  253.  It  will  also  bar  all  re- 
mainders and  reversions  expectant  thereon,  even  though  the  estate  tail  has  been  previously 
barred  by  a  fine  with  proclamations  levied  by  the  tenant  in  tail.  Sheffield v.  Ratcliffe,  2  Rol. 
Rep.  418.  And  the  better  opinion  seems  to  be,  that  a  recovery  suffered  by  the  issue  in  tail  ' 
after  the  death  of  the  ancestor,  and  after  a  fine  with  proclamations  levied  by  the  ancestor, 
which  has  effectually  barred  the  estate  tail,  will  bar  all  remainders  and  reversions,  which 
are,  or  were  expectant  on  the  estate  tail.  Fearn.  Post.  Works,  442.  1  Prest.  Conv.  126. 
1  Prest.  Abst.  394,  395. 

With  respect  to  the  effect  of  a  recovery,  it  may  be  further  observed,  that  the  recoveror, 
generally  speaking,  gains  a  clear  and  absolute  fee  in  the  premises  recovered.  But  where 
the  person  by  whom  the  estate  tail  was  created,  had  a  determinable  or  defeasible  fee,  the 
recovery  cannot  do  more  than  acquire  the  ownership  for  the  whole  of  that  determinable  or 
qualified  fee.  1  Prest.  Conv.  141.  And  when  a  tenant  of  a  remote  estate  tail  suffers  a 
common  recovery,  in  which  he  is  vouched,  and  vouches  over,  the  effect  of  this  recovery 
will  be  merely  to  bar  his  own  estate  tail,  and  the  remainders  and  reversions  expectant 
thereon,  (3  Co.  6.  8  T.  R.  10),  and  all  conditions  and  collateral  limitations  annexed  to  his 
estate :  it  will  not  affect  prior  estates  tail,  or  any  other  prior  estates.  Smith  v.  Clifford,  1  T. 
R.  738*  And  the  fee  acquired  by  such  recovery  may  be  barred  by  a  recovery  afterwards  suf- 
fered by  the  tenant  of  a  prior  estate  tail.  1  Prest  Abst.  394.  So  when  the  intail  is  of  a  sub- 
ject which  has  a  limited  duration,  as  a  rent-charge,  created  de  novo,  and  limited  for  an  estate 
tail,  without  any  remainders  over,  the  recovery  of  tenant  in  tail  cannot  enlarge  the  estate 
beyond  the  period  prescribed  for  its  duration.  1  Prest.  Conv.  140.  Ante,  vol.  l.p.  448.1  n. 
(r).  It  is  also  observable,  that  the  estate  recovered  is  not  subject  to  any  charges  but  to  those 
of  the  recoveree.  Hence  it  is  preferable,  in  some  cases,  to  a  fine,  as  a  fine  lets  in  the  incum- 
brances of  the  ancestors  as  well  as  those  of  the  cognizors.  Watk.  134.  Ante,  p.  610.  n.  (1). 
On  the  other  hand,  a  fine  is,  in  some  instances,  preferable  to  a  recovery,  as  the  former  ope- 
rates as  an  estoppel  by  the  statute,  where  a  recovery  would  not  estop.  Pig.  Rec.  32,  34, 
55.  2  Cru.  271.  Plowd.  515.  Ante,  p.  610.  n.  (2).  But  no  tenant  in  tail  can,  by  suffering 
a  common  recovery,  bar  any  charges  which  are  an  incumbrance  on  his  own  estate,  nor  any 
estates  derived  out  of  his  own  estate  tail.  On  the  contrary,  he  may  give  stability  to  these 
estates  and  charges,  by  suffering  a  common  recovery.  Goodright  v.  Mead,  3  Burr.  1703. 
Stamlton  v.  Stapilton,  1  Atk.  2.     1  Prest.  Conv.  142. 

With  respect  to  the  persons  who  may  suffer  recoveries. — A  recovery  may  be  suffered  by 
a  tenant  in  fee-simple,  in  order  to  strengthen  the  title,  Watk.  135 ;  but  it  will  not  bar  an  ex- 
ecutory devise  or  springing  use  annexed  to  that  estate,  Pells  v.  Brown,  Cro.  Jac.  590.  Palm. 
131.  2  Fearn.  Ex.  Dev.  66.  69.  Pig.  Rec.  134 :  though  a  recovery  by  tenant  in  tail  will 
bar  an  executory  devise  or  springing  use  annexed  to  his  estate.  Page  v.  Hayward,  2  Salk. 
570.  1  Prest.  Conv.  3.  So  a  feme  covert  may  convey  her  freehold  and  inheritance  by  suf- 
fering a  recovery ;  and  no  fine  is  necessary  on  account  of  coverture,  when  a  recovery  is 
suffered.  1  Prest.  Conv.  34.  The  husband  has  the  freehold  in  right  of  his  wife,  and  he 
alone  may  convey  the  freehold  to  make  a  good  tenant  to  the  praecipe,  2  Rol.  Abr.  394.  pi.  4. 
Robinson  v.  Cumnung,  Cas.  Temp.  Talb.  114.  Atk.  473;  but  the  wife  will  not  be  barred 
unless  she  is  vouched.  1  Prest  Conv.  56.  Where  the  wife  has  the  freehold  by  way  of 
separate  estate,  she  is  to  be  considered  as  a  feme  sole,  and  alone  is  competent  to  make  a 
good  tenant  of  the  freehold.  1  Prest.  Conv.  34.  36.  A  recovery,  with  the  concurrence  of 
the  freeholder,  may  be  suffered  by  a  tenant  in  tail,  either  in  possession,  reversion,  or  remain- 
der, 2  Rol.  Abr.  394 ;  or  by  a  person  who  has  the  right  of  an  estate  tail  once  vested,  and 
which  has  been  devested  or  discontinued,  MaxwelTs  case,  2  Plowd.  8  b.  3  Co.  6.  Sheffield 
v.  Ratcliffe,  Hob.  334.  Lincoln  College  case,  3  Co.  38  b. ;  or,  as  before  observed,  by  the 
heir  in  tail,  after  the  estate  tail  has  been  barred  by  fine,  or  the  heirs  are  bound  by  warranty. 
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(615)*    with  cvictio  in  the  civil  law,  which  is  alicujus*  ret  if*  causam 
alterius  abductae per  judicem  acquisitio. 


Supra,,  p.  614.  Barton  v.  Leaver,  Cro.  Eliz.  388.  Bot  a  person  who  has  a  contingent  or 
executory  interest  in  tail,  as  under  an  executory  devise,  or  a  springing  or  shifting  use,  cannot 
suffer  a  common  recovery  with  effect,  jbo  as  to  bar  either  his  own  interest  (except  by  way  of 
estoppel),  or  the  issue  in  tail,  or  those  in  remainder  or  reversion :  nor  can  the  issue  in  tail 
suffer  a  common  recovery  with  effect  in  the  life-time  of  the  ancestor.  Apprise  v.  Apprise, 
1  Keb.  391.  1  Prest.  Conv.  142.  1  Prest.  Abst.  395.  The  aMenee  of  a  tenant  in  tail,  or 
the  assignee  of  the  crown,  claiming  the  estate  of  a  tenant  in  tail  under  an  attainder  for  trea- 
son,  cannot,  in  any  case,  bar  the  estate  tail  or  the  remainders,  by  suffering  a  common  re- 
covery. Hob.  259.  And  the  rig;ht  of  suffering  a  common  recovery  is  a  privilege  personal 
to  the  donee  in  tail,  and  his  heir  in  tail,  when  heir:  therefore  a  corruption  of  the  inherita- 
ble blood  of  the  issue,  by  the  attainder  of  their  ancestor  for  treason,  will  preclude  then- 
right  to  suffer  a  common  recovery  so  as  to  bar  the  remainders.  Jenk.  Cent.  251.  Hob. 
345.  And  attainder  of  tenant  in  tail  creates  a  disability  to  suffer  a  common  recovery,  Bar- 
ton's ease,  2  Rol.  Abr.  394.  Jenk.  Cent.  250;  though  between  the  crime  and  attainder,  it 
should  seem,  that  a  common  recovery  may  be  suffered.  Stevens  v.  Winning,  2  Wils.  219. 
1  Prest  Conv.  140.  But  a  recovery  suffered  by  a  tenant  in  tail,  being  an  alien,  will  bar 
the  remainders  expectant  on  his  estate.  4  Leon.  84.  It  may  be  further  observed,  that  a 
recovery  will  be  good  only  for  that  portion  of  estate  which  is  vested  in  the  tenant  in  tail 
who  is  vouched.  Thus,  when  several  persons  are  tenants  in  common,  or  joint-tenants  in 
tail,  and  one  of  them  is  vouched,  the  recovery  will  be  good  only  for  his  share;  or,  if  seve- 
ral are  vouched,  the  recovery  will  be  good  only  for  their  respective  shares.  1  Prest.  Conv. 
143.  And  the  recovery  to  be  good  for  a  particular  share,  must  be  with  the  concurrence  of 
m  the  person  who  has  the  freehold  of  that  identical  share.  Ibid.  144.  It  is  also  observable, 
"that  a  common  recovery  cannot  be  suffered  by  a  tenant  in  tail  after  possibility,  ibid.;  nor 
by  a  tenant  in  tail  of  the  king's  gift,  whereof  the  remainder  or  reversion  is  in  the  king,  stat. 
34  &  35  H.  8.  c.  20.  Infra,  372  b. ;  or  by  a  woman  tenant  in  tail  car  provisione  trm,  except 
with  the  concurrence  of  the  issue  in  tail,  or  person  in  remainder,  see  stat.  11  H.  7.  c.  20; 
which  statute  extends  to  equitable  as  well  as  legal  estates  (Clifton  v.  Jackson,  2  Vera.  469.), 
but  not  to  copyhold  lands  (Harrington  v.  Smith,  2  Sid.  41.  73.  GHb.  Ten.  181.,  4  Mod. 
45.),  nor  does  it  extend  to  prohibit  a. woman  tenant  in  tail  ex  prov.  viri,  from  suffering  a  re- 
covery jointly  with  her  husband  (Kirkman  v.  Thompson,  Cro.  Jac.  474.),  or  with  the  issue 
in  tail  (MackwiUiam's  ease,  Hob.  332.  3  Co.  59.),  unless  the  title  of  such  issue  is  defeated 
by  the  birth  of  a  more  immediate  heir  in  tail,  3  Co.  60.  Et  vid.  Post,  Chap.  50.  Of  Dis- 
continuance. And  by  stat.  14  Eliz.  c.  8.  no  tenant  for  life  can  suffer  a  recovery  so  as  to 
bind  them  in  remainder  or  reversion ;  unless  the  same  is  made  with  the  concurrence  of  the 
remainder-man  in  tail.  Salk.  571.  Infra,  362  a.  As  a  caution  against  any  prejudice  to  the 
tenant  for  life,  from  concurring  with  the  tenant  in  a  recovery,  the  clause  called  the  one  hun- 
dred thousand  pound  clause  has  been  adopted :  by  which  clause,  a  condition  is  annexed  to 
the  estate  conveyed  to  the  tenant  to  the  writ  of  entry,  stipulating  that  the  estate  should  be 
void,  unless  that  sum  should  be  paid  within  a  given  time  (being  a  period  after  the  recovery 
is  intended  to  be  completed) ;  and  by  the  operation  of  this  condition,  the  tenant  for  life  will 
be  restored  to  his  former  estate,  unaffected  by  any  of  the  incumbrances  of  the  tenant  in  tail. 
The  recovery  will  also  remain  in  force,  since  it  is  sufficient  that  there  be  a  tenant  to  the 
writ  of  entry  at  the  time  of  suffering  the  recovery,  though  that  seisin  be  afterwards  defeated 
by  a  condition,  or  for  any  other  reason.  3  Prest.  Conv.  438,  439.  In  all  recoveries  it  is 
absolutely  necessary  that  the  recoveree  or  tenant  to  the  praecipe,  should  be  actually  seised 
of  the  freehold.  Pig.  Rec.  28.  Post,  vol.  3.  p.  6.  n.  (k)  ;  and  this  must  be  the  immediate 
freehold  ;  for  if  A.  be  tenant  for  life,  remainder  to  B.  for  life,  in  tail,  or  in  fee,  though  B. 
has  an  estate  of  freehold,  yet  A.  having  the  immediate  freehold,  or  the  person  who  claims 
under  his  conveyance,  is  the  person  that  must  (to  bar  the  estate  tail,  &c.)  be  named  tenant 
in  the  proceedings.  Pig.  37.  Smith  d.  Dormer  v.  Parkhurst,  3  Atk.  135.  2  Stra.  1105. 
1  Prest  Conv.  48.  But  by  stat.  14  Geo.  2.  c.  20,  his  enacted,  that  though  the  legal  free- 
hold be  ve8ted(in  lessees  for  lives,  yet  those  who  are  entitled  to  the  next  freehold  estate  in 
remainder  or  reversion  may  make  a  good  tenant  to  the  praecipe :  this  act,  however,  does  not 
extend  to  persons  who  have  estates  of  freehold,  by  act  of  law,  as  tenants  by  the  curtesy,  or 
in  dower ;  or  to  persons  having  estates  for  life  under  marriage  settlements,  wills,  &c.  or 
by  any  other  means  than  leases  at  reserved  rents.  1  Prest.  Conv.  69.  The  same  statute 
also  enacts,  that  though  the  deed  ox  fine  which  creates  the  tenant  to  the  praecipe  be  subse- 
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*(g)  And  of  common  recoveries  there  be  two  sorts,  viz.  one  with     (616}* 
a  single  voucher,  and  another  with  a  double  voucher,  *and  that  „372°- 
is  more  common  and  more  safe :  there  may  be  more  vouchers  uiS».liftPeIlt 
over(D>  g/jy* 

690.  VH.  Lib.  &  fol.  5.  CuppLedick's  ease,  *  fol.  91 97. 106.  Lib. 1.  fol.  ©.  Capel's  case.  Lib.  2. 
fbl.  16. 62.  74. 77.  Lib.  & fol.  41. 42.  Lib.  10.  fol.  37.  Marie  Portington's  caae.  Poet,  385  a.) 

(617)* 
If  a  recovery  be  had  against  tenant  for  life,  without  consent  or 
covin,  though  it  be  without  title,  and  execution  be  had,  and  tenant  Naui^f  and 
for  life  dieth,  the  reversion  or  remainder  is  discontinued,  so  as  he  in  operation  of 
the  reversion  or  remainder  cannot  enter  ;  but  if  such  a  recovery  be  covery.    **" 
had  by  agreement  and  covin  between  the  demandant  and  the  tenant  a^En^e5*' 
for  life,  then,  as  hath  been  said,  it  is  a  forfeiture  of  the  estate  for  life,  lXS".  foi.  15, 
and  he  in  the  reversion  or  remainder  may  enter  for  the  forfeiture.  i1£mCIr»1^rsi" 
So  it  is  if  the  tenant  for  life  suffer  a  common  recovery  at  this  day,  hamscaee. 
it  is  a  forfeiture  of  his  estate ;  for  a  common  recovery  is  a  common  m»t*§56 £> 
conveyance  or  assurance,  whereof  the  law  taketh  knowledge.  c^SS^by'te- 

nant  for  life, 

Since  Littleton  wrote,  there  were  two  statutes  (A)  made  for  pre-  remainder- 
servation  of  remainders  and  reversions  expectant  upon  any  manner  3one?,rever" 
of  estate  for  life  ;  the  one  in  32  H.  8.,  the  other  in  14  Eliz. :  but  32  g^3i.ai4 
H.  8.,  extended  not  to  recoveries,  when  tenant  for  life  came  in  as  fJUgg*8, 
vouchee,  &c.  and  therefore  that  act  is  repealed  by  14  Eliz.,  and  full  aoRep.49.) 
remedy  provided  for  preservation  of  the  entry  of  them  in  reversion 
or  remainder.    But  the  statute  of  14  Eliz.,  extendeth  not  to  any  re- 
very,  unless  it  be  by  agreement  or  covin. 

quent  to  the  judgment  of  recovery,  yet,  if  it  shall  appear  to  be  levied  or  executed  in  the 
same  term,  the  recovery  shall  be  valid  in  law,  Lord  Say  and  Sele's  ease,  10  Mod.  43.  Good- 
right  v.  Bigby,  2  Dow.  350, 251 ;  and  that,  though  the  recovery  itself  do  not  appear  to  be 
entered,  or  be  not  regularly  entered,  on  record,  yet  the  deed  to  make  a  tenant  to  the  precipe, 
and  declare  the  uses  of  the  recovery,  shall,  after  a  possession  of  twenty  years,  be  sufficient 
evidence,  on  behalf  of  a  purchaser  for  valuable  consideration,  that  such  recovery  was  duly 
suffered.  But  such  presumption  may  be  rebutted  by  the  production  of  deeds,  which  show 
a  defect  of  title  under  the  recovery,  by  proving  that  there  was  not  a  good  tenant  to  the  writ 
of  entry.  Ktene,  d.  Earl  of  Portsmouth  v.  Earl  of  Effingham,  Stra.  1267.  Goodtitle,  d. 
Bridges  v.  Duke  ofChandos,  2  Burr.  1971.  The  stat.  14  Geo.  2.  c.  20,  also  provides,  that 
every  recovery  shall,  after  the  expiration  of  twenty  years  from  the  time  of  the  suffering 
thereof,  be  deemed  good  and  valid,  if  it  appears,  upon  the  face  of  such  recovery,  that  there 
was  a  tenant  to  the  writ,  and  if  the  persons  joining  in  such  recovery  had  a  sufficient  estate 
and  power  to  suffer  the  same,  notwithstanding  the  deed  or  deeds  for  making  the  tenant  to 
such  writ  should  be  lost,  or  not  appear.  And  where  a  lease  and  release  were  made  to  cre- 
ate a  tenant  to  the  precipe  in  a  recovery,  and  the  lease  was  lost,  it  was  held  to  be  a  case 
to  which  the  relief  given  by  this  statute  applies.  Holmes  v.  JHlsbie,  1  Mad.  Rep.  551. 
But  this  act  does  not  extend  to  any  case  in  which  the  deeds  making  the  tenant  are  produced ; 
so  that  if  the  deeds  are  produced,  they  may  defeat  the  operation  of  a  recovery,  which  other- 
wise wonld  have  been  presumed  to  have  been  good.  1  Prest  Conv.  85.  Lastly,  although 
a  recovery  without  a  good  tenant  to  the  writ  of  entry  is  voidable  by  the  issue  in  tail  and 
those  in  remainder  or  reversion ;  yet  as  against  the  tenant  in  tail  who  suffered  the  same,  it 
operates  as  a  conveyance,  and  will  be  good  againsj  him  by  estoppel.  Marquess  of  Win- 
chester's ease,  3  Co.  3  b.  Owen  and  Morgan's  ease,  3  Co.  5.  Lincoln  College  ease,  3  Co.  59, 
Lord  Say  and  Sele'scase,  10  Mod.  40.  So  a  recovery  suffered  by  tenant  in  fee  operates  as  a 
conveyance  and  will  be  good  against  him  and  his  heirs,  though  there  was  no  good  tenant 
to  the  writ  of  entry.  Webb  v.  Neet,  Hill.  Cro.  Eliz.  21 .  Shelley's  ease,  1  Co.  96.  Pig.  R©c. 
37.  1  Prest.  Conv.  86.  With  respect  to  equitable  recoveries,  see  ante,  p.  599.  n.  (c) ; 
and  as  to  deeds  to  lead,  and  deeds  to  declare  the  uses  of  fines  and  recoveries,  see  ante,  p. 
683,  n.  (b).— [fd.] 
(d)  See  supra,  n.  (c).    Doe,  d.  Greasly  v.  Nelson,  2  Taunt.  59.— [Ed.] 
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secua  aito  a  Secondly,  (i)  if  there  be  tenant  for  life,  remainder  in  tail,  the  re- 
cow?  by°te-  version  or  remainder  in  fee,  if  tenant  for  life  be  impleaded  by 
whhtiM  < c2n-  agreement,  and  he  vouch  tenant  in  tail,  and  he  vouch  over  the  com- 
SSStiSuii.  mon  vouchee,  this  shall  bar  the  reversion  *or  remainder  in  fee, 
So.  6ib*  Lifo1"*  a^t^oug'1  he  *n  ^e  reversion  or  remainder  did  never  assent  to  the 
com  Coiiive  recovery  ;  because  it  was  not  in  the  intent  of  the  act  to  extend  to 
Ca(618)*  8UC^  ft  recovery,  in  which  a  tenant  in  tail  was  vouched  ;  for  he  hath 
Common  re-  power  by  common  recovery,  if  he  were  in  possession,  to  cut  off  all 
nant^nuiUn  reversions  and  remainders.  And  so  if  tenant  for  life  had  surren- 
rSJito'aif1"  dcred  to  him  in  remainder  in  tail,  he  might  have  barred  the  remain- 
a!»Trevdee"    ^ers  anc*  reversions  expectant  upon  his  estate.* 

•ions; 

Thirdly,  where  the  proviso  of  that  act  speaketh  of  an  assent  of 

record  by  him  in  reversion  or  remainder,  it  is  to  be  understood,  that 

such  assent  must  appear  upon  the  same  record,  either  upon  a  voucher, 

(2 Rot.  Abr.    aid  prier,  receit,  or  the  like;  for  it  cannot  appear  of  record,  unless 

23. 146.)        it  be  done  in  course  of  law,  and  not  by  any  extrajudicial  entry,  or  by 

memorandum. 

i 

373  b.         (k)  A  common  recovery  with  a  voucher  over,  and  a  judgment  to 
tatetaii!166""  recover  in  value,  was  a  bar  of  the  estate  tail  when  Littleton  wrote. 

(A)  12  E.  4.9. 

case.  (/)  If  the  king  had  made  a  gift  in  tail,  and  the  donee  had  suffered 

common  re-  a  common  recovery,  this  should  have  barred  the  estate  tail  in  Lit- 

&M)Zy%  tleton's  time,  but  not  the  reversion  or  remainder  in  the  king.    And 

of the  king*  *°  tf  suc^  a  ^onee  ha(*  levied  a  fine  with  proclamations  after  the 

gift,ihe  re-  statute  of  4  H.  7.,  this  had  barred  the  estate  tail,  although  the  rever- 

veraionorre-     .  .       -       ,  \         ,,  N        /      v -o    A     •  T  •,,!    /  & 

mainderbe-  sion  was  in  the  king  (1).  (m)  But  since  Littleton  wrote,  a  common 
a5wnlhe  recovery  had  against  tenant  in  tail  of  the  king's  gift,  or  such  a  fine 
Tarie-^Mi.  levied  by  him,  the  reversion  continuing  in  the  crown,  is  no  bar  to 

o55C^29*H?l6\  the  estate  *"*  ty  the  statute  of  34  H-  8-  (2)-     And  where  the  words 
Dyer,  62.  *    of  the  statute  be  (whereof  the  reversion  or  remainder  at  the  time  of 
cap.  29. "       such  recovery  had,  shall  be  in  the  king),  these  ten  things  are  to  be 
observed  upon  the  construction  of  that  act  (3). 


(1)  "29  H.  8.  Dy.  32.  accord,  tail  barred,  but  not  discontinued,  became  the  reversion 
is  in  the  king  ;  so  note  the  issue  is  barred  by  4  H.  7.  Hob.  382.  for  52  H.  8.  cap.  36.  wes 
not  then  made.  Note  also,  that  32  H.  8.  cap.  36.  excepts  tenant  in  tail  by  gift  of  the 
Icing."    Lord  Nott.  Jf&SU- [Bntler,  Note  322.] 

[See  ant.  p.  607,  608,  n.  1.]— [JH.] 

(2)  Upon  this  act  see  Mr.  Cruise's  Essay  on  Recoveries,  2  ed.  255,  and  5  Digest, 
ch.xiii.  §9.— [i?u/&r.] 

(3)  "  Nota,  34  H.  8.  is  not  of  force  in  Ireland,  therefore  the  knowledge  of  the  common 
law  in  these  points  is  necessary  there.  B.  being  tenant  in  tail  by  gift  of  king  H.  8.  of 
the  manor  of  T.  an.  14  Eliz.  contracted  with  A.  to  convey  it  to  him  and  his  heirs  in  con- 
sideration of  a  sum  of  money,  and  the  manner  of  assurance  was  this :  Queen  Eliz.  in 
May  14  Eliz.  grants  her  reversion  to  C.  and  D.  and  their  heirs;  June  14  Eliz.  B. 
suffers  a  recovery  to  the  use  of  C.  and  D.  and  their  heirs  ;  and  in  the  same  term  B.  and 
A.  levy  a  fine  ofT.  to  C.  and  D.  which  they  grant,  and  render  to  A;  and  afterwards,  in 
the  same  term,  reconvey  the  reversion  by  fine,  $c.  to  Queen  Eliz.  And  now  whether  this 
estate  to  A.  was  a  gift  in  tail  ex  provisione /rom  the  queen,  within  the  statute  of  34  U.S. 
c.  20,  was  the  question  between  E.  heir  of  the  body  of  A.  and  F.  who  claimed  by  the  fine 
levied  by  the  father  of  the  said  E.  whose  daughter  he  had  married;  anfy  it  was  held  by 
Berkeley  that  it  was  not,  Iff.  because  the  grant  of  the  reversion  to  C.  expresses  no  intent 
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•First,  that  the  estate  tail  must  be  created  by  a  king,  and  not  by    (619)* 
any  sulyect,  albeit  the  king  be  his  heir  to  the  reversion ;  *for  the  pre-  SfSSS? ha 
amble  speaks  of  gifts  made  to  subjects,  and  none  can  have  subjects  c'/g20x» 
but  the  king.     And  also  in  the  preamble  it  is  said  (for  service  done  ' 

to  the  kings  of  the  realm),  and  the  body  of  the  act  referreth  to  the 
preamble,     (n)  And  therefore  if  the  Duke  of  Lancaster  had  made  a  KniTta*?3, 
gift  in  tail,  and  the  reversion  descended  to  the  king,  yet  was  not  that  Sfnre^i^d" 
estate  tail  restrained  by  that  statute  ;  and  so  of  the  like  (e),  in  the  court 

Secondly,  if  the  king  grant  over  the  reversion,  then  a  recovery  lu>.  2.101.15 


of  the  queen  to  create  an  estate  tail  to  A. :  2d.  when  the  estate  tail  of  B.  was  docked  by 
the  recovery,  and  upon  the  fine  levied  C.  rendered  the  tail  to  A.  he  might  have  rendered 
the  fee-simple  tf  he  had  wiUed  ;  and  he  was  the  donor  of  the  estate  tail,  not  the  queen, 
except  of  the  reversion  afterwards  reconveyed :  3d.  this  reversion  reconveyed  was  not  in 
the  queen  her  original  reversion,  but  a  new  reversion  expectant  upon  the  tail  of  A.  (for 
the  former  tail  was  docked)  wherefore  A.  cannot  bar  the  reversion  in  the  queen,  but  he 
may  bar  his  own  issue  notwithstanding  34  //.  8. ;  4th.  because  although  gift  in  tail  by  n 
subject  may  be  a  provision  of  the  king  within  the  statute,  nevertheless  the  intent  should 
appear,  which  is  not  the  case  here.  Hale  made  two  questions.  I.  What  shall  be  said  a 
provision  by  the  king  within  this  statute,  and  this  is  a  question  of  law.  II.  Whether 
this  shall  be  said  to  be  such  a  provision,  which  is  matter  of  fact*  To  the  first  it  seems, 
that  if  the  queen  be  merely  instrumental  %n  procuring  an  estate  tail  to  be  settled,  but  that 
the  estate  itself  does  not  proceed  either  from  the  charge,  or  from  the  bounty  of  the  crown 
as  a  reward  for  service,  it  is  no  provision  within  this  statute  ;  and  therefore  it  is  to  be 
9tent  if  in  this  case  the  intail  was  upon  contract  between  subject  and  subject,  and  if  the 
the  queen  were  merely  instrumental  to  perfect  the  conveyance  and  save  her  own  reversion, 
which  is  the  second  question,  and  a  question  of  fact.  To  the  second,  that  this  is  not  such  a 
provision >  there  are  these  presumptions :  1st.  Nothing  appears  of  record  that  suchprovi* 
sion  was  intended,  which  by  Coke  is  here  held  to  be  necessary  {but  Hales  doubted  hereof). 
%L  No  land,  money,  or  other  consideration,  moved  the  queen  to  procure  B.  to  grant  this 
estate  tail  to  A.  3d.  It  does  not  appear  that  the  queen  took  notice  of  any  service  done  by  A. 
or  of  any  favour  intended  fa  her  to  him.  4th.  If  the  queen  had  intended  a  provision  within 
the  statute,  she  might  have  caused  C.  to  convey  the  fee  simple  first  to  herself,  and  then 
have  granted  to  A.  in  tail.  5th.  If  it  was  intended  that  A.  should  have  an'intail,  which 
should  not  be  a  provision  within  the  statute,  no  one  can  contrive  any  other  way  than  this 
to  effect  it.  6th.  It  appears  that  A.  was  to  purchase,  and  that  the  queen  should  not  be 
prejudiced,*nor  any  other  person,  which  is  effected. — Nota,  At  the  common  Jaw  if  the  king 
grant  lands  in  fee  simple  conditional,  it  was  doubted  if  donee  post  polem  suscitatem  might 
have  aliened  to  bar  his  issue.  Biley,  438.  Supra,  19  6. ;  but  clearly  not  to  bar  possibility 
of  reverter  in  the  king ;  no,  not  though  the  alienation  were  with  warranty  collateral 
unless  assets  descended  to  the  king.  Ante,  19  b.  and  370.  in  margine.  Sed  node  alien* 
ation  without  warranty  or  assets  bars  subject  donor,  4  //.  6.  Bot.  Pari.  n.  51.  Commons 
petition  that  feoffees  who  buy  lands  of  the  king,  tenant  in  tail  may  enjoy  them  against  the 
king.    Besp.  It  roy  s'avisera. 

**Note  also  after  Westm.  2.  and  before  34  H.8.  recovery  or  fine  barred  the  tail  of  gift  by 
the  king,  not  the  reversion  to  the  king ;  so  that  by  the  wisdom  of  the  common  law,  where 
the  king  raised  the  family,  a  kind  of  perpetuity  was  intended ;  for  every  man  was  dis- 
cooraged  to  purchase  from  the  donee,  for  no  act  of  his  could  bar  the  king's  reversion  or 
possibility  of  reverter,  which  was  a  good  way  to  preserve  the  memory  of  the  king's  bounty. 
When  this  wonld  not  do,  upon  the  dissolution  of  monasteries,  the  crown  having  much  land 
to  bestow,  began  now  to  provide  by  34  H.  8 :  that  no  alienation  should  bar  the  intail ; 
for  there  needed  no  law  for  the  reversion,  and  no  other  way  could  preserve  the  memory, 
&c. :  and  yet  this  is  often  eluded  by  a  temporary  grant  of  the  reversion  by  the  king,  and  a 
reconveyance,  &c."— Lord  Nott.  MSS<— [Butler,  Note,  323.] 

{See  infra,  n.  (r)] [Ed.] 

(t)  So  it  has  been  determined,  that  no  estate  tail  granted  by  the  crown  will  fall  under 
the  protection  of  these  statutes,  unless  the  grant  appears  to  have  been  made  as  a  reward 
for  services.    Perkins  v.  Sewell,  1  Bl.  Rep.  654.    4  Buir  2223.— [Ed.] 
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suffered  will  bar  the  state  tail,  because  the  king  had  no  reversion  at 
the  time  of  the  recovery  (f). 

77%  tLfoU  Thirdly,  if  the  king  make  a  gift  in  tail,  the  remainder  in  tail,  or  grant 
Lord  star-  the  reversion  in  tail,  keeping  the  reversion  in  the  crown,  a  recovery 
*  foL^r.  against  tenant  in  tail  in  possession  shall  neither  bar  the  estate  tail  in 
-  possession  by  the  express  purview  of  the  statute,  nor  by  consequence 
the  state  in  remainder  or  reversion  ;  for  that  the  reversion  or  remain- 
der cannot  be  barred,  but  where  the  estate  tail  in  possession  la  barred 


<2Rol 
3W.) 


if"  wSL1^  Fourthly,  if  a  subject  make  a  gift  in  tail,  the  remainder  to  the 
man's  caw.  king  in  fee,  albeit  the  words  of  the  statute  be,  (whereof  the  reversion 
choimtey*!*  or  remainder  of  the  same,  &c),  yet  seeing  the  estate  in  tail  was  not 
CMe#  created  by  a  king,  as  hath  been  said,  the  estate  tail  may  be  barred  by 

a  common  recovery  (g). 

<m°-  us.  196.      Fifthly,  if  Prince  Henry,  son  of  Henry  the  Seventh,  had  *madea 
i  era  430.)     gift  in  tail,  the  remainder  to  Henry  the  Seventh  in  fee,  which  re- 
(621)*     mainder  by  the  death  of  Henry  the  Seventh  had  descended  to  Hen- 
ry the  Eighth,  so  as  he  had  the  remainder  by  descent ;  yet  might 
tenant  in  tail,  for  the  cause  aforesaid,  bar  the  estate  tail  by  a  common 
recovery. 

Ljb.2.  fbi.  i&  Sixthlyythe  word  (remainder)  |n  the  statute  is  no  vain  word ;  for 
eajT""8  the  words  of  the  preamble  be,  the  king  hath  given  or  granted,  or 
otherwise  provided  to  his  servants  and  subjects.  The  word  (rever- 
sion) in  the  body  of  the  act,  hath  reference  to  these  words  (given  or 
granted) ;  and  (remainder)  hath  reference  to  these  words  (otherwise 
provided).  As  if  the  king  in  consideration  of  money,  or  of  assurance 
of  land,  or  for  other  consideration  by  way  of  provision,  procure  a 
subject  by  deed  indented  and  inrolled,  to  make  a  gift  in  tail  to  one  of 
h(s  servants  and  subjects  for  recompense  of  service  or  other  consi- 
deration, the  remainder  to  the  king  in  fee,  and  all  this*  appear  of  re- 
cord ;  this  is  a  good  provision  within  the  statute,  and  the  tenant  in 
tail  cannot  by  a  common  recovery  bar  the  estate  tail.  So  it  is,  if  the 
remainder  be  -limited  to  the  king  in  tail ;  but  if  the  remainder  be  lim- 
ited to  the  king  for  years,  or  for  life,  that  is  no  such  remainder  as  it 
is  intended  by  the  statute,  because  it  is  no  remainder  or  continuance, 

(r)  Formerly  it  was  usual  for  persons  who  were  seised  of  estates  tail  of  the  gift  of  the 
crown,  to  procure  the  consent  of  the  crown  to  alienate  them,  which  was  commonly  effected 
in  this  manner ;  the  crown  conveyed  the  reversion  to  a  subject,  either  in  trust  for  itself,  or 
for  the  tenant  in  tail,  by  which  means  a  fine  or  recovery  was  a  good  bar  of  the  estate  tail, 
according  to  the  rule  here  laid  down  by  Lord  Coke,  Earl  of  Chesterfield* s  case,  Hard.  409, 
supra,  n.  (4).  p.  619 ;  but  at  this  day  the  crown  cannot  alien  the  reversion  or  remainder  in 
fee  by  any  other  means  than  an  act  of  parliament.  5  Cru.  Dig.  496.  Ante,  p.  604,  605, 
n.  (a).    Infra,  n.  (o).— [£tt] 

(a")  So  where  William,  Earl  of  Derby,  conveyed  lands  to  trustees,  to  the  intent  that  they 
should  convey  the  same  to  Queen  Elizabeth,  her  heirs  and  successors,  that  the  Earl  of 
Derby  might  accept  of  a  grant  from  the  crown  of  the  same  lands,  to  him  and  the  heirs  male 
of  his  body,  leaving  the  ultimate  reversion  in  the  crown,  which  was  accordingly  done :  it 
was  determined  that  this  estate  tail  was  not  within  the  protection  of  these  statutes,  it  being 
a  fraudulent  contrivance  to  create  a  perpetuity.  Johnson  v.  Earl  of  Derby,  11  Mod.  304. 
2  Show.  104— [i?rf.] 
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as  it  ought  to,  as  it  appeareth  by  the  preamble ;  and  it  ought  to  have 
some  affinity  with  a  reversion,  wherewith  it  is  joined. 

Seventhly,  where  a  common  recovery  cannot  bar  the  state  tail  by 
force  of  the  said*  statute,  there  a  fine  levied  in  fee,  in  tail,  for  lives,  or 
years,  with  proclamations  according  to  the  statutes,  shall  not  bar  the 
state  tail,  or  the  issue  in  tail,  where  the  reversion  or  *  remainder  is  in    *373  a. 
the  king,  as  is  aforesaid,  by  reason  of  these  words  in  the  said  act  (the  p2£h!°lved 
said  recovery,  or  any  other  thing  or  things  hereafter  to  be  had,  done,  ^{g^  ^ 
or  suffered  by  or  against  any  such  tenant  in  tail  to  the  contrary  not-  Noticy'«_ 
withstanding),  which  words  include  a  fine  levied  by  such  a  donee,  SSiLaco. 
and  restraineth  the  same. 

Eighthly,  but  where  a  common  recovery  shall  bar  the  estate  tail,  (8  Rep.  77.) 
notwithstanding  that  statute,  there  a  fine  with  proclamations  shall 
bar  the  same  also. 

•Ninthly,  where  the  said  latter  words  of  the  statute  be  (had,  done,     (622)* 
or  suffered  by  or  against  any  such  tenant  in  tail),  the  sense  and  con-  S^ehJLsk. 
struction  is,  where  tenant  in  tail  is  party  or  privy  to  the  act,  be  it  by  f^Jf*^ 
doing  or  suffering  that  which  should  work  the  bar,  and  not  by  mere  Moor,  iff.) 
permission,  he  being  a  stranger  to  the  act  (1). 

As  if  tenant  in  tail  of  the  gift  of  the  king,  the  reversion  to  the  king  fjJj^gJJn, 
expectant,  is  disseised,  and  the  disseisor  levy  a  fine,  and  five  years  Rot/i6i4.  in- 
pass,  this  shall  bar  the  estate  tail  (2);  and  so  if  a  collateral  ancestor  )Tr*>w,  ia 
of  the  donee  release  with  warranty,  and  the  donee  suffer  the  warran-  bSco\udI 
ty  to  descend  without  any  entry  made  in  the  life  of  the  ancestor,  (Hob.  332. 
this  shall  bind  the  tenant  in  tail,  because  he  is  not  party  or  privy  to  **»i»  ***• 
any  act,  either  done  or  suffered  by  or  against  him. 

Tenthly,  albeit  the  preamble  of  the  statute  extend  only  to  gifts  in 

(1)  "  11  Car.  Cro.  obiter  in  Wyatt's  case,  tenant  in  tail,  reversion  to  the  king,  is  dis- 
seised, entry  of  the  issue  is  barred ;  which  perhaps  is  so  here,  because  in  both  cases  the 
tail  is  not  barred."— Lord  Nott.  MSS.— [Butler,  Note  324.] 

(2)  "  It  seems  to  some  that  the  case  of  Stratford  and  Dover  above  quoted  is  not  law ;  for 
in  2  Rep.  11.  Magd.  Coll.  ease,  it  is  adjudged,  that  the  fine  does  not  bar  the  college,  not 
being  parties,  because  the  13  Eliz.  makes'  void  all  acts  which  it  suffers,  and  such  suffer- 
ance extends  to  the  act  in  which  they  are  not  parties,  bv  Sir  Orl.  b. — And  Sir  F.  Moore, 
467.  reports  the  same  case :  and  there  by  Walmsley  it  is  said,  that  this  issue  is  only 
bound  in  the  time  the  fine  is  levied,  but  no  other  issue,  and  this  by  34  H.  8 ;  hence  it 
seems,  that  Sir  F.  Moore  or  Lord  Coke  have  misreported  the  case,  for  they  are  contrary 
to  each  other.  Note,  Mr.  Palmer  told  Hen.  Finch,  afterwards  Lord  Nottingham  and 
chancellor,  that  he  attended  Walter,  chief  baron,  upon  a  reference,  and  that  Walter  denied 
the  above  case,  and  said,  that  the  roll  was  contra,  and  the  judgment  there  contra  to  this 
report,  and  that  he  and  Palmer  went  to  the  house  of  Lord  Coke,  then  living,  and  showed 
him  the  roll  contra  to  his  report  in  this  place,  and  that  he  acknowledged  it,  and  said,  that 
he  trusted  to  Serjeant  Bridgman's  report :  whence  it  appears,  that  Sir  F.  Moftre's  report  is 
the  better,  and  there  he  reports  it  to  have  been,  39  Eliz.  Ro.  1914."— Lord  Nott.  MSS— 
[Butler,  Note  325.] 

[The  case  of  Stratford  v.  Dover  is  reported  in  1  Cro.  595.  612,  but  no  judgment  was 
given  on  the  above  point ;  and  Justice  Walmsley  observed,  that  if  such  a  doctrine  were 
admitted,  it  would  be  a  common  mischief,  for  then  tenants  in  tail  of  the  gift  of  the  crown 
might  get  themselves  disseised,  in  which  case  a  fine  levied  by  the  disseisor,  would  bar  the 
issue.    See  1  Sid.  166.    1  Rol.  Rep.  171.    5  Cru.  Dig.  494,  495.]— {Ed.] 
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tail  made  by  the  kings  of  England  before  the  act  (viz.  had  given  and 
granted,  &c),  and  the  body  of  the  act  referreth  to  the  preamble  (viz. 
that  no  such  feigned  recovery  hereafter  to  be  had  against  such  tenant 
in  tail,)  so  as  this  word  (such)  may  seem  to  couple  the  body  and  the 
preamble  together  ;  yet  in  this  case  (such)  shall  be  taken  for  such  in 
(623)*  *equal  mischief,  or  in  like  case ;  and  by  divers  parts  of  the  act  it  ap- 
peareth,  that  the  makers  of  the  act  intended  to  extend  it  to  future 
gifts  ;  and  so  is  the  law  taken  at  this  day  without  question  (h). 

RecoTory  suf- 

SSunudi  A  recovery  in  a  writ  of  right  against  tenant  in  tail  without  a 
without        voucher,  is  no  bar  of  any  gift  in  tail  7i\ 

voucher,  no  7  J   °  v  ^ 

bar  of  an  e»> 

Se.1?!1  judg-  If  tenant  in  tail,  the  remainder  over  in  fee,  cesse,  and  the  lord  re- 
mVw!  cover  in  a  cessavit,  this  shall  not  bar  the  estate  tail,  for  the  issue  shall 
ioH.6.6:  recover  in  a  formedon;  neither  were  either  of  these  bars  when  Lit- 
16  e.  4.  a      tleton ,  wrote. 

F.  N.B.  134 
b.  PL  Com. 
MT.  28E.3.95. 
F.N.  B. 281. 

(h)  As  these  statutes  deprive  tenants  in  tail  of  the  gift  of  the  crown  of  all  power  of 
alienation,  the  judges  have  construed  them  strictly ;  and  it  is  observable,  that  an  estate  tail 
of  this  kind  is  now  the  only  perpetuity  which  can  possibly  be  created.  5  Cru.  Dijr.  495. 
No  alteration  in  the  limitation  of  an  estate  tail,  whereof  the  reversion  continues  in  the 
crown,  will  enable  the  tenant  in  tail  to  bar  his  issue  on  the  reversion.  Murrey  v.  Eyton 
and  Price,  T.  Raym.  260.  Pollexf.  491.  2  Show.  104.  Sir  T.  Jones,  237.  And  even  at 
common  law,  by  the  prerogative  of  the  crown,  a  reversion  or  remainder  in  the  crown,  either 
in  fee  or  in  tail,  cannot  be  barred  by  common  recovery,  Serjeant'*  case,  2  Rol.  Abr.  393. 
Hob.  339 ;  though  the  recovery  will  operate  so  far  as  to  convert  the  estate  tail  into  a  base 
or  determinable  fee,  and  bar  the  issue.  Neak  v.  Wilding,  1  Wils.  275.  The  only  mode 
of  acquiring  a  good  title  to  an  estate  tail  whereof  the  reversion  is  in  the  crown,  is,  by  an 
act  of  parliament,  enacting  that  the  reversion  shall  be  devested  out  of  the  crown,  and 
vested  either  in  the  tenant  in  tail,  or  in  some  other  private  person,  by  which  means  it  will 
become  barrable  by  a  recovery.    See  5  Cru.  Dig.  503.    Stat.  30  Geo.  3.  c.  51. — [Ed.] 

(i)  That  a  recovery  suffered  by  tenant  in  tail,  by  his  own  default,  or  by  confession,  wiD 
not  bar  the  estate  tail,  see  ace.  post,  sect.  688.  360  b.  361  a.  and  b.  and  the  note  to 
fol.  354  b.  post,  Chap.  52 ;  so  that  it  is  not  only  necessary  that  there  shall  be  a  voucher, 
but  it  is  also  material  to  the  recovery,  and  essential  to  its  operation  as  against  the  issue 
and  persons  in  remainder,  that  the  tenant  in  tail  shall  vouch  some  person  to  warranty,  and 
have  judgment  to  recover  in  value,  so  that  there  may  be  a  recompense  to  descend  in  the 
same  line  as  the  estate  tail  would  have  descended.  1  Prest  Conv.  119.  But  to  convey  an 
estate,  or  to  operate  by  estoppel,  a  voucher  is  not  essential :  or  if  there  is  a  voucher  it  is  not 
necessary  that  there  shall  be  a  voucher  over,  so  as  to  give  title  to  a  recompense  in  value. 
Ibid.  A  common  recovery  may,  at  the  same  time,  have  two  objects,  one  to  bar  an  estate 
tail,  &c.  the  other  to  pass  an  estate,  as  the  jointure  of  a  married  woman,  or  to  bar  a  right 
as  a  title  of  dower,  or  to  extinguish  a  collateral  estate  as  a  rent-charge ;  and  though  it  may 
be  void  as  against  the  issue,  for  want  of  regular  voucher,  it  may  be  good  as  a  conveyance, 
or  release,  &c. ;  and  it  may  also,  and  at  the  same  time  be  good,  as  against  the  estate  tail, 
&c.  and  also  as  a  conveyance,  though  the  recompense  belongs  wholly  to  the  estate  tail, 
and  no  benefit  from  the  voucher  is  derived  by  the  other  persons.  Ibid.  120.  Eaxc  v. 
Snow,  Plow.  514.    Pig.  Rec.  35.— [f&] 
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CHAP.  XLV.*  (624)* 

OP   ALIENATION   BY    SPECIAL   CUSTOM.  59  a. 

Alienation  by 
surrender 

(a)  Bracton,  lib.  4.  fol.  209.  speaking  of  customary  tenants,  saith,  l^J^n. 
Dare  autem  nonpossunt  tenementasua,  nee  ex  causd  donationis  H^^' 
ad  alios  transferre  non  magis  quhm  villani  puri ;  et  unde  si  <a>  BraSHfe. 
transferre  debeant,  restituant  *ea  domino  vel  ballivo,  et  ipsi  ea  uutS^.* 
tradant  aliis  in  villenagium  tenenda  (a).     But  although  it  be  in-  orct^ur 
cident  to  the  estate  of  a  copyhold  to  pass,  as  our  author  (Sect  74.)  frc,ih°{??; 
saith,  by  surrenders,  (6)  yet  so  forcible  is  custom,  that  by  it  a  free-  /6)  Coraj^ 
hold  and  inheritance  may  also  pass  by  surrender  (1)  (without  the  3^3  Mr£* 
leave  of  the  lord)  in  »his  court,  and  be  delivered  over  by  the  bailiff  nuu*.  Hun- 
to  the  feoffee,  according  to  the  form  of  the  deed,  to  be  inrolled  in  ra?el3  e.  3. 
the  court  or  the  like.  .  nu?*™' 

perThorn- 

•AND  such  a  tenant  (by  copy)  may  not  alien  his  land  by  deed,     (625)* 
for  then  the  lord  may  enter  as  into  a  thing  forfeited  unto  him.  rg^JJ*?! 
But  if  he  will  alien  his  land  to  another,  it  behoveth  him  after      59  a.]  " 

(1)  M.  9  Jac.  C.  B.  n.  5.  D.  D.  Wilde  a  short  bat  most  excellent  treatise  on  the 
and  Francis.  Adjudged  accordingly,  and  the  subject,  in-which  the  learned  author  traces 
admittance  is  tenendum,  but  not  ad  volun-  the  origin  of  lands  held  in  this  peculiar  way, 
tatera  domini.  Hal.  MSS. — Vid.  ace.  ante,  and  proves,  by  the  most  clear  and  forcible 
49  a.  and  note  6,  there  (Ante,  p.  355,  n.  arguments,  that,  though  these  tenures,  in 
(54).),  and  also  the  books  cited  in  Blackst.  some  respects  resemble  freeholds,  they  are  in 
Law  Tr.  8vo.  ed.  v.  1.  p.  144.  From  these  truth  nothing  more  than  a  superior  kind  of 
authorities  it  appears,  that  estates  held  by  copyhold.  Soon  after  the  publication  of  this 
copy  of  court-roll,  but  not  at  the  uriU  of  the  treatise,  the  doctrine  inserted  in  it  received 
Jordy  have  been  deemed  freehold  estates  as  confirmation  from  an  act  of  parliament,  de- 
well  by  others  as  by  Lord  Coke,  and  in  daring,  that  no  person  holding  by  copy  of 
order  to  distinguish  them  from  the  ordinary  court-roll  should  be  entitled  to  vote  at  the 
kind  have  been  denominated  customary  fret-  election  of  knights  of  the  shire.  See  Blackst. 
holds.  In  consequence  of  the  prevalence  of  Law  Tr.  8vo.  ed.  v.  1.  p.  105.  and  31  G.  2. 
this  notion,  a  considerable  number  of  such  c.  14. — [Hargr.  n.  1.  59  b.  (400).] 
tenants  some  few  years  ago  claimed  a  right  [As  to  customary  freeholds,  see  ante, 
of  voting  as  freeholders  at  the  election  of  vol.  1.  p.  658.  n.  (e),  and  the  books  there 
knights  of  the  shire.    This  gave  occasion  to  cited.] — [Ed.] 

(a)  We  have  seen,  that  copyholders  being  mere  tenants  at  will,  cannot  alien  their 
estates  by  feoffment,  or  other  assurance  at  common  law ;  but  by  the  custom  of  all  manors 
in  which  this  kind  of  property  is  to  be  found,  every  copyholder  has  a  power  of  transferring 
his  estate  to  any  other  person,  by  surrendering  or  yielding  it  up  to  the  lord  of  the  manor, 
in  trust  that  he  may  grant  it  out  again  to  the  person  named  in  the  surrender,  which  is 
therefore  called  an  alienation  by  custom.  Ante,  58  b.  vol.  1.  p.  663.  The  manner  in  which 
a  copyhold  is  surrendered,  is  thus :  the  tenant,  either  in  person  or  by  attorney,  surrenders 
his  estate  to  the  lord,  or  to  his  steward,  or  to  ceitain  tenants,  according  as  the  custom  is, 
in  trust  to  be  again  granted  by  him,  or  them,  to  such  persons,  and  for  such  uses,  as  are 
mentioned  in  the  surrender.  This  surrender  must  be  presented  by  the  jury,  or  homage  of 
the  manor,  and  found  by  them  upon  their  oaths,  and  then  the  lord  grants  the  land  to  the 
person  named  in  the  surrender,  to  hold  by  the  ancient  rent  and  customary  services,  and 
thereupon  admits  him  tenant  to  the  copyhold  by  the  delivery  of  a  rod,  a  glove,  or  the  like, 
in  the  name  of  corporal  seisin  of  the  lands  and  tenements.  5  Cru.  Dig.  533,  534.  2  Bl. 
Com.  366.  1  Walk.  Copyh.  52.  This  mode  of  alienation  therefore  consists  of  three  parts, 
the  surrender,  the  presentment,  and  the  admittance;  which  will  be  severally  considered  in 
the  course  of  this  chapter. — [Ed.] 
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oRohAbr.    the  custom  to  surrender  the  tenements  in  court,  fyc.  into  the 
J  hands  of  the  lord,  to  the  use  of  him  that  shall  have  the  estate,  in 

this  form,  or  to  this  effect. 

Jjjjj^*6  •#.  ofB.  cometh  into  this  court,  and  surrendereth  in  the  same 
court  a  mease,  fyc.  into  the  hands  of  the  lord,  to  the  use  of  C.of 
D.  and  his  heirs,  or  the  heirs  issuing  of  his  body,  or  far  term  of 
life,  fyc.  And  upon  that  cometh  the  aforesaid  C.  ofD.  andtaketh 
of  the  lord  in  the  samJt  court  the  aforesaid  mease,  c/c.  To  have 
and  to  hold  to  him  and  to  his  heirs,  or  to  him  and  to  his  hei/s  is- 
suing of  his  body,  or  to  him  for  term  of  life,  at  the  lorcPs  will,  after 
the  custom  of  the  manor  to  do  and  yield  therefore  the  rents,  ser- 

rCon,  vices,  and  customs  thereof  before  due  and  accustomed*  4*c«  <"w* 
59  b.]  giveth  the  lord  for  a  fine,  fyc.  (For  the  signification  of  this  word 
(finis),  vide  Sect  174.  182.  194.  441.)  and  maketh  unto  the  lord 
his  fealty,  fyc.  (b). 

(b)  A  surrender  is  defined  to  be,  the  yielding-  up  of  an  estate  by  the  tenant  to  the  lord, 
either  as  a  relinquishment  or  resignation  of  such  estate,  or  as  the  means  of  conveying  or 
transferring  it  to  another.  1  Walk.  Copy.  53.  Lord  Coke,  in  another  work,  says,  that 
the  word  surrender  is  vocabulum  artis,  and  therefore  where  a  surrender  is  necessary,  if  this 
word  be  wanting,  all  other  words  used  in  ordinary  conveyances  are  insufficient  to  convey 
a  copyhold  estate,  Cop.  s.  39 ;  but  it  should  seem  from  other  booker,  that  any  words  mani- 
festing such  intention,  whether  they  are  spoken  in  court,  or  out  of  court,  before  a  person 
who  is  authorized  to  take  a  surrender  out  of  court  (see  Watk.  Gilb.  Ten.  273,  274.  450), 
will  operate  as  a  surrender,  provided  it  be  not  prejudicial  to  tbe  rights  of  third  persons. 
1  Watk.  Cop.  54.  57.  Gilb.  Ten.  252.  311.  Zinzon  v.  Tulmash,  Sir  T.  Jones  Rep.  142. 
But  the  words  must  be  expressive  of  an  actual  and  immediate  relinquishment  of  the  pre- 
mises, for  if  he  only  says  he  is  content  to  surrender,  or  the  like,  it  will  not  amount  to  a 
surrender  in  law.  Calth.  58.  Gilb.  Ten.  252.  So  it  is  if  a  copyholder  covenant  to  sur- 
render, Zinzon  v.  Tafauuh,  2  Show.  131 ;  though  the  covenant  be  presented  by  the 
homage!  The  King  v.  The  Isord  of  the  Manor  of  Hendon,  2  T.  R.  484.  A  copyhold  may 
be  surrendered  by  implication;  as  if  a  copyholder  in  fee  comes  into  court,  and  accepts  a 
new  copy,  to  himself  for  life,  remainder  to  his  wife  for  life,  remainder  to  his  son  for  life, 
this  amounts  to  a  surrender  to  the  use  of  himself  for  life,  &c.  1  Watk.  Cop.  58 ;  but  the 
reversion  continues  in  him  (Gilb.  Ten.  254),  for  had  an  actual  surrender  been  made,  no 
more  would  have  passed  than  would  have  satisfied  the  uses  declared  (Watk.  Gilb.  Ten. 
450),  and  no  further  surrenders  shall  be  implied  than  is  requisite  to  give  effect  to  the  new 
uses  or  estates.    1  Watk.  Cop.  58. 

With  respect  to  what  may  be  surrendered,  it  is  observable,  that  nothing  can  properly  be 
surrendered  but  a  legal  estate ;  it  is  not  however  necessary  that  such  legal  estate  should  be 
in  possession,  it  is  sufficient  if  it  be  vested ;  and  therefore  an  estate  in  remainder  or  rever- 
sion may  be  surrendered.  5  Cru.  Dig.  538.  So  the  reversioner  being  in  of  his  old  estate 
(9  Co.  107  a),  or  a  remainder-man  on  admission  of  the  particular  tenant,  may  surrender 
that  reversion  or  remainder  to  another,  without  a  personal  admittance  of  themselves. 
Oyppen  v.  Bunney,  Cro.  Eliz.  504.  Colehin  v.  Colehint  3  Leon.  239.  Ibid.  662.  Butter 
v.  Light/dot,  3  Leon.  239.  Begger  v.  Fclston,  4  Leon.  111.  So  the  heir  of  a  reversioner 
or  remainder-man  may  surrender  before  his  own  admittance  on  satisfying  the  lord  for  his 
fine.  Oyppen  v.  Bunney,  supra.  But  tbe  surrenderee  of  a  reversion  or  remainder,  cannot 
properly  surrender  before  his  own  admission,  he  having  never  been  accepted  as  a  tenant, 
1  Watk.  Cop.  59,  60 :  nor  can  a  person,  who  has  only  an  equity,  or  right,  or  authority, 
surrender,  but  such  equitable  interest  may  be  assigned  or  devised  (Hawkins  v.  LeigK 

1  Atk.  388.  Maeey  v.  Shunter,  Ibid.  389.  Tuffnell  v.  Page,  2  Ibid.  38.  Car  v.  EUimy 
3  Ibid.  73.  Mltn  v.  Poulton,  1  Ves.  121.  Gibson  v.  Lord  Montford%  Ibid.  490.  Bbe  v. 
Lowe,  1  H.  Bl.  461),  and  such  power  may  be  exercised  (Holder,  d.  Sulyard  v.  Preston* 

2  Wil8.  400),  without  a  surrender ;  nor  can  a  person,  who  has  a  mere  possibility,  surrender 
as  an  heir  in  the  life-time  of  his  ancestor,  for  a  surrender  shall  not  operate  as  an  estoppel, 
GoodHtte  v.  Mont,  3  T.  R.  365.  Doe,  d.  Ihbott  v.  CowHng,  6  T.  R.  63.  Mont  v.  Faulk- 
ner, l  Anstr.  11 ;  nor  can  a  surrenderee  before  his  own  admittance  surrender  to  the  qpe  of 
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*  « Into  the  hands  qfthe  lard."  Dominus  manerii,  the  lord  of    (626)* 
a  manor,  is  described  (c)  by  Fleta  as  he  ought  to  be  *in  these  words.      59  b. 
In  omnibus  autem  et  supra  omnia  decet  quemlibet  dominum  toJwtur&n- 
verbis  esse  veracem,  et  m  operibus  fidelem,  Deum  et  justitiam  f"neUtub. 
amantem,Jraudem  etpeccatum  odientem,  voluntariosque,  male-  *^2jSA,7L 
volosj  et  injuriosos  conlemnentem,  et  apud  proximos  pietatem    '      ' 


another;  though,  it  seems,  that  if  the  lord  accept  the  surrender  of  the  cestui  que  trust,  it 
may  be  an  implied  admission  on  the  first  surrender.  See  Watk.  Gilb.  Ten.  16a.  275.  281. 
457.  1  Watk.  Cop.  61.  Rents  also,  we  have  seen,  cannot  properly  be  surrendered. 
Ante,  vol.  1.  p.  662.  n.  (l). 

With  raard  to  the  persons  by  whom  surrenders  may  be  made ; — all  persons  who  are 
capable  orconveying  their  estates  by  any  common  law  assurance,  are  capable  of  making  a 
surrender.  But  if  an  infant  make  a  surrender,  he  may  enter  at  full  age  without  suit,  though 
the  surrenderee  be  admitted,  Gooles  v.  Grot*,  Moor.  597.  Bullock  v.  Dibkr,  Poph.  39. 
Knight  and  Footman,  1  Leon.  95 ;  but  an  infant  may  be  ordered  by  the  court  of  diancery 
to  surrender  a  copyhold  which  he  has  as  trustee  or  mortgagee.  Doe,  d.  Harmon  v. morgan, 
7  T.  R.  103.  JVayler  v.  Strode,  2  Ch.  Rep.  392.  So  by  the  general  custom  (Smithson  v. 
Cage,  Cro.  Jac.  526),  a  husband  and  wife  may  surrender  the  wife's  copyhold,  provided  the 
wife  is  privately  examined  by  the  steward,  (Gilb.  Ten.  277.  312.  Compton  v.  ColUnson,  I 
H.  Bl.  334),  or  by  a  person  deputed  by  the  steward,  to  take  such  surrender  and  examina- 
tion. Burgess  and  Foster,  1  Leon.  289.  BurdeWs  ease,  Cro.  Eliz.  48.  And  by  special 
custom  such  surrender  and  examination  will  be  good,  though  taken  out  of  a  court  before 
two  tenants  of  the  manor,  Erish  v.  Rives,  Cro.  Eliz.  717;  or  though  the  feme  covert  be  an 
infant  1  H.  Bl.  345.  But  a  custom  for  a  married  woman  to  surrender  her  copyhold  lands, 
without  the  assent  of  her  husband,  is  void.  Stephens,  d.  Wise  ?.  Tyrrell,  2  Wils.  1. 
Where  a  copyhold  is  settled  on  a  woman  for  her  own  separate  use,  in  such  case  she  may 
surrender  it  without  her  husband.  Compton  v.  CoUinson,  2  Bro.  C.  C.  377.  1  H.  Bl.  341. 
351.  So  in  other  cases  she  alone  may  surrender  her  copyhold  estate,  with  the  consent  of 
her  husband.  Skipwith's  case,  3  Leon.  81.  S.  C.  4  Ibid.  148.  Godb.  14.  143.  Taylor  v. 
Phillips,  1  Ves.  229.     George  v.  ,  Ambl.  628.    Compton  v.  ColUnson,  supra.    And 

if  the  husband  be  present  at  such  surrender,  it  will  be  sufficient  proof  of  his  assent,  lay. 
lor  v.  Phillips,  supra.  So,  if  the  husband  and  wife  agree  to  live  separate,  and  the  husband 
thereupon  covenants  that  the  wife  shall  therefore  enjoy  to  her  own  use  her  real  estates,  &c. 
after  such  covenant  her  surrender  shall  be  taken  to  be  with  his  assent,  Compton  v.  ColUnson, 
supra;  and  by  custom  such  a  surrender  is  good.  Moor.  123.  2  Bro.  C.  C.  377.  387.  1 
Walk.  Cop.  64.  But  a  surrender  by  the  husband  is  no  discontinuance  of  his  wife's  estate; 
but  on  his  decease,  his  widow  or  her  heir  may  enter.  4  Leon.  88.  4  Co.  23  a.  A  hus- 
band may  surrender  to  the  use  of  his  wife,  4  Co.  29  b.  Co.  Cop.  8.  35.  Gilb.  Ten.  220  ; 
or  the  wife,  where  the  custom  authorizes  her  to  surrender,  may  surrender  to  the  use  of  her 
husband,  for  the  conveyance  is  through  the  intervention  of  the  lord.  1  Watk.  Cop.  65. 
But  the  lord  cannot  grant  to  his  own  wife.  Firetrap  d.  Symes  v.  Pennant,  2  Wils.  254. 
A  joint-tenant  may  surrender  to  the  use  of  his  companion.  Kitch.  86  a.  Co.  Cop.  s.  35. 
And  except  where  the  copyholder  is  under  any  personal  incapacity,  as  non  compos,  cover- 
ture, or  infancy,  or  possesses  a  bare  power  or  authority  to  sell,  (Co.  Cop.  s.  34.  9  Co.  75 
b.),  a  surrender  may  be  made  by  attorney,  as  well  as  in  proper  person,  Co.  Cop.  s.  34. 
Combe's  case,  9  Co.  75.  A  person,  however,  cannot  surrender  by  attorney,  where  he  cannot 
surrender  in  person  without  a  special  custom.  And  therefore,  though  he  may  surrender  by 
attorney  in  court,  (9  Co.  75  b.),  or  to  the  lord  (Gilb.  Ten.  251,  252),  or  steward  (Combe** 
east,  9  Co.  75  b.  Dudfield  v.  Andrews,  1  Salk.  184.  Tukely  v.  Hawkins,  1  Ld.  Raym. 
76),  out  of  it,  by  attorney.  1  Watk.1  Copy.  67 ;  yet  he  cannot  surrender  by  attorney  to  two 
tenants,  {Combe's  ease,  9  Co.  75  b.  Co.  Cop.  s.  34.  Gilb.  Ten.  252),  or  to  the  bailiff  or 
reeve  of  the  manor,  without  a  special  custom  to  warrant  it;  for  in  these  cases  a  special 
custom  would  be  necessary  to  warrant  the  surrender  of  the  copyholder  himself,  and,  there- 
fore, a  surrender  by  attorney  would  not  be  good  without  a  further  custom  for  doing  so.  1 
Watk.  Cop.  68.  The  attorney,  it  seems,  must  be  appointed  by  deed,  infra,  59  a.;  and  he 
ought  to  pursue  the  usual  customs  as  to  form,  and  ought  to  make  the  surrender  in  the  name 
of  his  principal,  not  in  his  own  name;  or  show  his  authority,  and  say  he  surrenders  the 
copyhold  by  force  of  such  authority.  Parker  v.  Kett,  9  Co.  76  b.  1  Salk.  95,  96.  But  a 
purchaser  of  a  copyhold  is  not  obliged  to  accept  of  a  surrender  by  attorney,  MUchel  v.  Neak, 
3  Ve».  679.— [£</.] 
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vultumque  motibilem  et  plenum  ;  ipsiusenim  interest  poiius  con- 
silio  quhm  viribus  uti9propriove  arbitrio.  Non  conjuslibet  vo- 
luntarii  juvenis  menestralli,  vel  adulatoris,  sed  Jurisperitorttm 
virorum  fidelium  et  honestorum,  et  in  pluribus  eocper t arum,  con- 
silio  debet  favere.  Qui  bene  sibi  vult  disponere  et/amilue  sur, 
scire  veram  executionem  terrarum  suarum  necessarium  erit,  ut 
perinde  sciat  quantitatem  suarum  faculiatum  etjinem  annua- 
rum  expensarum.  And  the  residue  is  fit  for  every  lord  of  a  minor 
to  know  and  follow,  which  were  too  long  here  to  be  recited ;  only 
his  conclusion  having  spoken  of  the  lord's  revenue  and  expenses,  I 
will  add,  Quw  omnia  distincth  scribantur  in  membranisy  ut  per- 
inde sagacius  vitam  suam  disponat  etfacilius  convincatyunda- 
cia  compostariorum. 

(d)  If  the  lord  of  the  manor  for  the  time  being  be  lessee  for  life 
or  for  years,  guardian,  or  any  that  hath  any  particular  interest,  or 
tenant  at  will  of  a  manor  (all  of  which  are  accounted*  in  law  domini 
pro  tempore)  (c),  and  do  take  a  surrender  into  his  hands,  and  before 
admittance  the  lessee  for  life  dieth,  or  the  year's  interest  or  custody 
do  end  or  determine,  or  the  will  is  determined,  though  the  lord 
cometh  in  above  the  lease  for  life  or  for  years,  the  custody,  or  other 
particular  interest,  or  tenancy  at  will,  yet  shall  he  be  compelled  (2) 


Lord  of  a  ma- 
nor pro  tem- 
pore may 
take  surren- 
ders. 

(d)  See  more 
ofthif4Co. 
ihecaaAf 

i  nn.  i  js. 
Rot.  854.  later 
Shaplandft 
RWIerin 
repl.  in  Com. 
Banco,  the 
case  or  the 
Guardian  in 
Socage  ad- 

S.(Cro- 

6  Co.  60  b.) 
(628)* 

(2)  "Nota,  ruled,  that  action  on  the  case 
doth  not  lie  against  the  lord  who  refuses  to 
admit,  but  the  remedy  is  to  compel  him  in 
chancery.  P.  13  Jac.  B.  R.  Crook,  n.  1. 
Ford  and  Hoskins."  Hal.  MSS.— See  Cro. 
Jam.  368.  and  S.  C.  Mo.  842.  2  Bulstr. 
336.  But  it  is  said  to  have  been  adjudged, 
that  though  surrenderee  cannot  have  action 
on  the  case  against  the  lord  for  refusing  to 
admit,  yet  the  surrenderor  may.  3  Bulstr. 
217.— [Hargr.  n.  6. 59  b.  (402).] 

[And  now  the  lord  is  not  only  compellable 
by  subpeena  in  equity,  but  by  mandamus  at 
law,  to  admit  the  person  named.  The  King 
v.  Tne  Lord  of  the  Manor  of  Hendon,  2  T. 
R.  384.  4  Burr.  1961.  But  before  the  te- 
nant can  compel  an  admission,  the  person 
appointed,  and  the  estate  he  is  to  take,  must 
be  such  as  the  surrenderor  would  be  warran- 
ted in  appointing.  1  Walk.  Copy.  241. 
Therefore  if  a  copyholder  for  life  surrender 
to  the  use  of  another  for  the  life  of  that  per- 
son, the  lord  may  refuse  to  receive  such  sur- 
render, or  to  admit  the  surrenderee.  Watk. 
Gilb.  Ten.  451.  1  Watk.  Cop.  241.  So  it 
seems  the  lord  would  be  justified  in  refusing 
to  admit,  on  a  surrender  by  a  copyholder  in 


fee  to  the  use  of  a  corporation,  aggregate,  or 
sole,  enabled  by  license  to  hold  lands.  Ibid. 
But  if  a  surrender  be  made  to  the  use  of  a 
person  for  years,  or  if  a  surrender  be  madf  to 
the  use  of  a  will,  and  the  testator  de?ise  lot 
person  for  years,  the  lord  would  be  compel- 
lable to  admit  him,  equally  as  if  he  had  li- 
ken for  life.  4  Co.  23  a.  Co.  Copy.  s.  47. 
HanchttCs  case,  Dy.  251  a.  Batman  ▼. 
Graves,  1  Vent  260.  1  Watk.  Copy.  243. 
But  the  court  will  not  grant  a  mandamus  to 
compel  the  admission  of  an  heir  at  law,  as 
the  heir  has  as  good  a  title  without  admit- 
tance as  with  it,  against  all  the  world  buitbe 
lord.  The  King  v.  Bennett,  2  T.  R.  197. 
Knight  v.  Bolt,  Cowp.  741.  And  wheww 
any  person  becomes  entitled  to  the  copyhold 
by  act  of  law,  as  an  executor  (ffanrhctfs  ease, 
Dy.  251.),  a  widow  taking  free-bench,  ia 
cases  in  which  no  assignment  is  requisite 
(See  Watk.  Gilb.  Ten.  287,  288.  373.),  t 
husband  in  right  of  marriage,  or  by  the  cot- 
tesy,  such  person  may  enter,  &c.  as  an  heir 
at  law  might  have  done.  See  Hanehetfs  ate, 
supnu  Co.  Cop.  s.  56.  Watk.  Gilb.  Ten. 
291,  461.  Watk.  Desc.  53,  54.  1  Witk. 
Copy.  247.]— [Ed.] 


(c)  It  is  immaterial  whether  the  lord  to  whom  a  surrender  is  made,  holds  in  fee,  or  for 
years,  at  will,  or  by  sufferance,  whether  he  has  an  absolute  or  defeasible  title,  or  none  at 
all,  as  if  he  be  an  abator,  intruder,  or  disseisor,  whether  he  has  any  interest  or  not  ia  tie 
manor,  or  whether  he  is  an  infant  or  of  full  age,  for  the  lord,  in  such  case,  is  merely  aa  nv 
strument  4  Co.  23  b.  24  a.  Ante,  58  b.  vol.  1.  662,  663.  But  he  must  be  laid,  «i*» 
by  right  or  by  wrong;  and  therefore  if  the  freehold  of  a  particular  tenement  held  bf  «pf 
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to  make  admittance  according  to  the  surrender ;  and  so  was  it 
holden  in  17  Eliz.  in  the  Earl  of  Arundel's  case,  which  I  myself 
heard. 

61  h 

The  lord  of  the  manor  may  make  admittances  out  of  court  *and  TheionTmay 
out  of  the  manor  also  (3),  as  at  large  appeareth  in  my  Reports.  ^raSn™/1" 

court. 

Seneschal,  (which  we  call  a  steward),  seneschallus,  is  derived  of      61  ^ 
sein,  a  house  or  place,  and  schale,  an  officer  or  governor.  Some  say  steward  of  a 
that  sen  is  an  ancient  word  for  justice,  so  as  seneschal  should  signi-  oflk^and  V 
fy  officiarius  justitiae;  and  some  say  that  steward  is  derived  of  tie8, 
stewe,  (Jhat  is)  a  place,  and  ward,  that  signi  fie  th  a  keeper,  warden, 
or  governor  ;  and  others,  that  it  is  derived  of  sfede,  that  signifieth  a 

Slace  also,  and  ward,  as  it  were  the  keeper  or  governor  of  that  place, 
lut  it  is  a  word  *of  many  significations.     In  this  place  it  signifieth      *6l  b. 
an  officer  of  justice,  viz.  a  keeper  of  courts,  &c.  Fleta  describeth  the  SS^fiS, 
office  and  duty  of  this  officer  at  large  most  excellently  :  Provideat  Hb. 2. capes. 
sibi  dominus  de  seneschallo  circumspecto  et  fideli,viro  provido  et  Exumtf^ia* 
discrete  et  gratioso,  humili,  pudico,  pacifico,  et  modesto,  qui  in  ""'  14E,h 
legibus  consuetudinibusque  provincise  et  officio  seneschalcias  se 
cognoscat,  et  jura  domini  sui  in  omnibus  tueri  affectet  quique 
subballivos  domini  in  suis  erroribus  et  arnbiguis  sciat  instruere 
et  docere,  quique  egenis  par  cere,  et  qui  necprece  velpretio  velitb, 
tramitejustitix  deviare,  et  perverse  judiciare  ;  cujus  officium  est 
curias  tenere  maneriorum;  et  de  substractionibus  consuetudinum, 
servitiorum,  reddituum,  sectarum  ad  cur,  mercata/molendina 
domini  et  ad  visus  francpledg'  aliarumque  libertatum  domino 
pertinentum  inquirat,  fyc.     The  residue  pertaining  to  his  office  is  how  appoint- 
worth  your  reading  at  large.     Every  steward  of  courts  is  either  by  vw  4  ^ 
deed  or  without  deed  (4);  for  a  man  may  be  retained  a  steward  to  fchoidi 
keep  his  court  baron  and  leet  also  belonging  to  the  manor  without  foi.  26,27.30. 
deed,  and  that  retainer  shall  continue  until  he  be  discharged  (d). 


*J1ND  also  in  divers  lordships  and  manors  there  is  this  custom,    (630)* 

(3)  See  post,  59  a.  and  n.  (11)  there.  further  title  Stewards  of  Courts,  in  Vin.  Abr. 

(4)  Bat  a  patent  is  necessary  to  the  ma-    F.  and  Com.  Dig.  Copyhold,  R.  5. — [Hargr. 
king  of  stewards  of  the  king's  manors.    See    n.  1.  61  b.  (410).] 


be  granted  to  a  stranger,  such  grantee  cannot  take  a  surrender;  for  as  he  has  no  manor,  he 
is  not  dominus  pro  tempore,  Murrell  v.  Smith,  4  Co.  25  a.  S.  C.  Cro.  Eliz.  252.  1 
Watk.  Cop.  74.  Ante,  vol.  1.  p.  658.  n.  (f).  See  further  as  to  the  persons  by  whom  copy- 
hold estates  may  be  granted,  Co.  Cop.  s.  34.  Vin.  Abr.  Copy.  (G),  (1  b.  3).  Com. 
Dig.  Copy.  (C  3).    Ante,  58  b.  Vol.  1.  p.  662,  663,  and  the  books  cited  in  the  notes 

(d)  A  steward,  as  incident  to  his  office,  may,  by  the  general  custom  of  all  manors,  take 
a  sunender  out  of  court  (Dudfieldv.  Andrews,  1  Salk.  184.  Infra,  59  a.  n.  11.),  or  even 
oat  of  the  manor  (Tukely  y.  Hawkins,  1  Ld.  Raym.  76),  though  he  be  appointed  by  parol. 
4  Co.  30  b.  So  a  surrender  will  be  good  if  made  to  a  deputy  steward,  jParker  v.  Keeh,  1 
Com.  Rep.  84.  S.  C.  1  Ld.  Raym.  658.  1  Salk.  95.  Et  vid.  Moor.  112;  or  to  a  per- 
son appointed  by  a  deputy  steward,  though  it  be  taken  out  of  the  kingdom.  Heggor  v. 
Ftlston,  4  Leon.  Ilk  But  a  surrender  out  of  court  by  the  hands  of  the  bailiff  or  reeve,  or 
of  two  tenants,  or  of  one  tenant,  of  the  manor,  must  be  warranted  by  a  special  custom. 
Info,  59  a.    Co.  Copy.  s.  34.    Tr.  79.  6  Co.  76  a.  b.  Kitch.  102  b.    1  Rol.  Abr.  Rep. 
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LITTLETON. 

[Sect  79. 
61b.] 

Surrender  by 
custom  may 
be  made  to 
the  bailiff,  or 
two  tenants 
of  the  manor, 
out  of  court. 
>OKK, 

62  a.] 


[Co 


62  a. 

Vid.  4  Co. 
25  Kite  and 
Quaintin'a 
caae. 

Such  surren- 
der made  out 
of  court  must 
be  presented 
at  the  next 
court. 

(4  Co.  29  a.) 
On  present* 
ment  at  the 
next  court, 
(631)* 
theflurren- 


viz.  if  such  a  tenant,  which  holdeth  by  custom,  will  alien  hu 
lands  or  tenements,  he  may  surrender  his  tenements  to  the  baiUff, 
or  to  the  reeve.  (Littleton  intendeth  into  the  hands  of  the  lord  by 
the  bailiff,  or  the  reeve)  or  to  two  honest  men  of  the  same  lordship, 
to  the  use  of  him  which  shall  have  the  land,  to  have  in  fee-simple, 
fee-tail,  or  for  term  of  life,  fyc.  And  they  shall  present  all  this 
at  the  next  court,  and  then  he,  which  shall  have  the  land  by  copy 
of  court  roll,  shall  have  the  same  according  to  the  intent  of  the 
surrender.  % 

The  custom  doth  guide  these  surrenders  out  of  court,  and  the  cus- 
tom must  be  pursued. 

66  And  they  shall  present  all  this  at  the  next  court."  By  the 
surrender  out  of  court,  the  copyhold  estate  passeth  to  the  lord  under 
a  secret  condition  that  it  be  presented  at  the  next  court  according  to 
the  custom  of  the  manor  (e).  And  therefore  if  after  such  a  surren- 
der, and  before  the  next  court,  he  that  made  the  surrender  dieth,  yet 
the  8urrerider  standeth  good  (5) ;  *and  if  it  be  presented  at  the  next 


f  5)  "  But-vide  Trin.  7  Car.  B.  R.  Rot.  373. 
Adjudged  M.  8.  Crook,  n.  27.  Burgoin  and 
Spurting.  A.  surrenders  to  the  steward  out 
of  court  to  the  use  of  B.  on  condition,  and 
before  the  next  court  surrenders  to  the  stew- 
ard to  the  use  of  C.  in  fee;  the  condition  is 
performed,  and  then  he  surrenders  to  the  use 
of  D.  in  fee  by  the  hands  of  the  steward; 
and  at  the  next  court  all  are  present  Ruled, 
that  C.  shall  have  the  land,  for  by  the  sur- 
render the  interest  is  bound,  but  the  estate 
doth  not  pass  till  presentment,  but  remained 
fully  in  A.  and  so  the  surrender  to  C.  is  good, 
when  the  surrender  to  B.  is  avoided  by,  per- 
formance of  the  condition  before  the  court." 
Hal.  MSS.— See  note  (2),  in  60  a.  (Ante, 
vol.  1.  p.  653,  4.)  See  also  as  to  the  com- 
mencement of  the  surrenderee's  estate,  Jef- 
f cry's  ease,  in  Wils.  vol.  1.  part  2,  page  13. 
In  that  case  one  having  surrendered  to  the 
use  of  his  will  devised  a  copyhold  to  Miss 
Jeffrey's  in  fee ;  and  she  being  attainted  of 
felony  and  hanged  before  admittance,  the 
question  was,  whether  her  interest  in  the 
copyhold  was  such  as  to  entitle  the  lord  by 


forfeiture.  The  whole  court  inclined  against 
the  lord,  but  did  not  give  an  absolute  opinion. 
— [Hargr.  n.  1.  62  a.  (211).]  • 

[It  seems  clear  that  the  estate  continues  in 
the  surrenderor  till  presentment  and  admis- 
sion, 1  Watjc.  Copy.  86 ;  and  if  a  surrender 
be  merely  voluntary,  the  surrenderor  may 
revoke  it  at  any  time  before  or  after  present- 
ment, or  at  any  time  be/ore  admission,  Kitch. 
82  a;  but  in  the  case  of  a  surrender  for  an- 
luable  consideration,  he  is  concluded  as  well 
at  law  (Kitch.  82  a.  Co.  Cop.  s.  39.  S  Bl. 
Com.  368,  369.    Roe,  d.  Nadcn  v.  Griffiikt, 

4  Burr.  1961.     Vaughan,  d.  Atkins  v.  Mm, 

5  Burr.  2785.  Benson  v.  Scott,  Salk.  183. 
HoMfast,  d.  Woltams  v.  Clapham,  1  T.  R. 
601.)  as  in  equity  {Taylor  v.  WheeUr,%$&. 
449.  2  Vern.  564.  Jennings  v.  Abort,  9 
Vern.  609.)  from  revoking  or  countermanding 
his  own  deliberate  act.  1  Watk.  Copy.  87. 
2  Bl.  Com.  369.  And  the  admission  shall 
relate  to  the  surrender  so  as  to  defeat  the 
mesne  acts  of  the  surrenderor.  Benum  t. 
Scott,  Carth.  275.  Vaughan,  d.  Jtkmt *.i*- 
kins,  5  Burr.  2764.]— [£<*.] 


(e)  When  a  surrender  is  made  out  of  court  into  the  hands  of  any  who  cannot  thereupon 
make  an  admittance ;  as  where  it  is  made  into  the  hands  of  tenants,  or  of  those  of  the 
bailiff  or  reeve,  or  of  any  other  person  than  the  lord  or  steward,  the  surrender  must  be  pre- 
sented in  court,  in  order  to  inform  the  lord  or  the  steward  that  such  surrender  was  taken. 
Co.  Cop.  s.  40.  But  as  presentment  is  only  for  the  information  of  the  lord  to  give  him  no- 
tice of  the  surrender,  (Gilb.  Ten.  278),  it  seems,  that  no  presentment  is  required,  when  the 
surrender  is  made  to  the  lord,  or  steward,  and  admission  is  immediately  made.  Rasew&i* 
'  Welch,  1  Rol.  Abr.  Copy.  (M),  pi.  4,  p.  502.  S.  C.  1  Rol.  Rep.  514.  3  Bulstr.SH. 
Godb.  268.  Watk.  Gilb.  Ten.  278,  279.  447.  449.  But  if  the  surrender  be  taken  out  of 
court  by  the  lord,  or  steward,  personally,  and  no  immediate  admission  be  made,  the  memo- 
randum  of  the  taking  of  such  surrender,  signed  by  the  tenant  who  surrenders,  and  the  tort 
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court,  Ce9  que  use  shall  be  admitted  thereunto  (p);  but  if  it  be  not  derwgwd, 
presented  at  the  next  court  according  to  the  custom,  then-  the  surren-  w?rfSderor 
der  becometh  void  (6);  and  so  was  it  clearly  holden  Pasch.  14  Eliz.  iHt£u£e. 
in  the  court  of  common  pleas,  which  I  myself  heard  (o). 

Littleton,  sect  74,  putteth  an  example  of  a  surrender  in  court,  and  Effi£?0f; 
in  this  example  three  (e)  things  are  to  be  observed.  ISdS32Sr 

sion. 

First,  that  the  surrender  to  the  lord  be  general  without  expressing  [S^fti*00" 
of  any  estate  (7),  for  that  he  is  but  an  instrument  to  admit  Cesty  a  Sp/hoWt. 
que  use,  for  no  more  passeth  to  the  lord,  but  to  serve  the  limitation  JJ}^^ 
of  the  use  (8);  and  Ce9  que  use,  when  he  is  admitted,  shall  be  in  by  ihewrren- y 
him  that  made  the  surrender,  and  not  by  the  lord  (9).  u^ioVS"^ 

mere  instru- 
ment. 
(633)* 

(6)  See  further  as  to  the  time  of  presenting-  that  the  surrenderor  shall  not  have  the  land, 
surrenders,  Vin.  Abr.  Copyhold,  U.  a.  Com.  but  the  lord,  for  he  who  surrendered  had  not 
Dig.  Copyhold,  F.  10. — [Hargr.  n.  2.  62  a.]    any  reversion.    But  if  copyholder  surrenders 

[By  the  general  custom  of  copyhold's,  the  to  the  use  of  B.  there  on  B.'s  death  the  sur- 

presentment  must  be  made  at  the  next  court  renderor  shall  have,  for  he  hath  the  remainder, 

which  is  held  after  the  surrender  is  made ;  M.  6  Car.  B.  R.  Crook  n.  10.  King  and  Lord." 

but  by  special  custom  it  may  be  at  a  subse-  Hal.  MSS. — See  Cro.  Cha.  204,  and  S.  C.  1 

quent  one.    Co.  Cop.  s.  40.    2  Ves.  302.  Rol.  Abr.  504.    2  Rol.  Abr.  462.    See  9  Co. 

602.  680.    And,  although  the  surrender,  if  it  107.  Vin.  Abr.  Copyhold,  P.    6  Mod.  68.  1 

be  not  certified  within  the  time  prescribed  Salk.  188.  and  Gilb.  Ten.  3d  Lond.  ed.  257. 

by  the  custom,  will  be  void  at  law;  yet  the  — [Hargr.  a.  2.  59  b  (401).] 
want  of  presentment  will,  under  certain  cir-        (8)  See  ante,  62  a.  p.  630.  and  Jefferic's 

curastances,  be  aided  in  equity.    Taylor  v.  case,  cited  from  Wils.  in  note  5.-«-[Hargr.  n. 

Wheeler,  2  Salk.  449.    S.  C.    2  Vera.  561.  3.  59  b.] 

Jennings  v.  Moore,  2  Vern.  609.    1  Watk.        (9)  Ace.  by  Wilmot,  Justice,  in  4  Burr. 

Copy.  85.  88.]— [Ea\]  vol.  3.  p.  1543.  and  see  further  as  to  this, . 

(7)  "  Copyholder  for  life  surrenders  to  the  Yelv.  223.  4  Co.  %1  b.  Com.  Dig.  Copyhold, 
nse  of  D.  the  lord  accepts  the  surrender,  and  F.  14.  and  Gilb.  Ten.  3d  Lond.  ed.  257. — 
admits  D.  for  his  life,  who  dies:  adjudged,  [Hargr.  n.  4.  59  b.] 

or  the  steward  taking  it,  should  be  produced  and  certified,  on  admittance  being  requested 
at  a  future  time.  And  even  if  admittance  be  immediately  made  by  the  lord  or  steward 
taking  such  surrender,  yet  such  admittance  should  be  certified  at  the  next  court  day  for  the 
information  of  the  tenants ;  and  it  must  be  regularly  inserted  on  the  court  rolls  of  the  ma- 
nor.   1  Watk.  Cop.  81.    Watk.  Gilb.  Ten.  449.— [Ed.] 

(f)  So  it  is  though  the  surrenderee,  or  both  the  surrenderor  and  surrenderee  happen  to 
die  before  such  presentment  be  made,  4  Co.  29  b.  Vaughan,  d.  Atkins  v.  Atkins,  5  Burr. 
2764.  So  if  the  persons  to  whom  the  surrender  was  made,  die  before  presentment,  yet  it 
may  be  presented  on  good  proof.  Frasel  v.  Welsh,  Cro.  Jac.  403.  Gilb.  Ten.  220.  Co. 
Cop.  8.  40.  And  if  they  are  living,  and  do  not  certify  the  taking,  yet  if  it  be  satisfactorily 
proved  to  the  court  that  such  surrender  was  made,  it  is  sufficient,  Gilb.  Ten.  280;  provided 
this  is  done  while  such  surrender  continues  in  force  (1  Watk.  Cop.  84),  and  there  be  no 
special  custom  to  confine  such  notification  to  the  individuals  who  took  such  surrender. 
Aostwdlv.  Wehh,  3  Bulstr.218 [Ed.] 

(o)  As  to  admission. — When  a  surrender  is  duly  presented  in  court  by  the  homage  or 
jury,  the  lord,  by  his  steward,  grants  the  copyhold  so  presented  to  the  person  to  whose 
use  it  was  surrendered ;  and  thereupon  admits  him  tenant  to  the  copyhold,  and  the  admit 
tance  is  entered  on  the  court  rolls  of  the  manor,  2  Bl.  Com.  370.  The  acceptance  of  the  new 
tenant  by  the  lord  constitutes  the  essence  of  an  admission,  all  the  rest  is  mere  form ;  and, 
therefore,  any  act  of  the  lord  showing  his  consent  to  the  surrender,  amounts  to  an  implied 
admittance.  Gilb.  Ten.  282,  283.  Bosewell  v.  Welsh,  supra.  S.  C.  Godb.  268, 269.  Effdn 
v.  Westall,  3  Bulst.  232.  1  Rol.  Abr.  505.  RawUnson  v.  Greaves,  3  Bulst.  239.  Dyer, 
292  a.  pi.  68.  Gyppen  v.  Bunney,  Cro.  Eliz.  504.  And  as  the  lord  is  not  obliged  to 
admit  the  tenant  in  his  own  person,  so  it  is  not  necessary  that  the  tenant  he  person- 

vol.  ii.  67 
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on  romm-        Secondly,  if  the  limitation  of  the  use  be  general,  then  Ce'  que  we 
uUon  of  the "  taketh  but  an  estate  for  life,  and  therefore  here  Littleton  expresseth 
n«atttSge"  ^pon  the  declaration  of  the  use,  the  limitation  of  the  estate,  viz.  in 
,  EmSSSZ-  fee-simple,  fee-tail,  &c. 

tate  for  life. 

MitSf court        Thirdly,  the  lord  cannot  grant  a  larger  (/)  estate  than  is  expressed 

by  one  juint- 

tenani  to  the  use  of  hie  will,  with  presentment  (after  his  death,)  at  the  next  court, 

enures  as  a  severance  of  the  jointure  by  relation. 
(/)  Mich.  2  &  3  Ph.  &  M.  in  Com.  Banco,  by  the  whole  Court  In  Constable's  case  of  Pickenham,  in  Norfolk. 

ally  admitted.  The  lord,  if  he  pleases,  may  admit  him  by  attorney,  though,  it  seems, 
the  lord  is  not  compellable  to  do  so.  Coombe's  case,  9  Co/  76  a.  Flayer  v.  Iledingkam, 
2  Rep.  Ch.  56.  But  in  the  case  of  femes  covert  and  infants  by  taking  descent  or 
surrender  to  a  last  will,  he  is  now  compellable  to  admit  them  by  attorney,  in  certain 
cases,  by  statute  9  Geo.  1.  cap.  29.  In  admitting  a  tenant,  the  lord  is  merely  an  instrument, 
whether  the  admittance  be  on  a  voluntary  grant,  or  on  a  surrender  or  descent.  In  the  former 
case,  though  the  grant  is  dependant  upon  his  will,  yet  the  admittance  upon  such  grant  is 
wholly  regulated  by  the  custom,  and  the  lord  cannot  vary  the  tenure  or  estate,  nor  the  rents 
or  services.  1  Watk.  Cop:  281,  282.  Cook  v.  Younger,  Cro.  Car.  16.  Co.  Copy.  8.  41.2  Bl. 
Com/  370.  In  the  latter  case  he  has  only  a  power  or  authority  to  admit  according  to  the 
surrender.  He  cannot  vary  the  estate  limited  by  the  surrenderor,  or  grant  it  to  a  person 
whom  the  surrenderor  has  not  designated.  If  he  admit  otherwise,  though  his  act  may  bind 
himself,  it  will  not  be  obligatory  on  others.  If,  therefore,  a  surrender  oe  to  the  use  of  A. 
and  the  lord  admit  B.  such  admittance  will  be  without  warrant,  and  consequently  void;  and 
the  lord  may,  notwithstanding  such  admittance,  grant  admittance  again  to  A.  If  he  admit 
A.  and  B.,  A.  shall  take  the  whole;  and  the  admission  of  B.  shall  have  no  operation*  So 
if  the  surrender  had  been  to  A.  for  life,  and  the  lord  admit  him  in  fee,  A.  would  only  take 
for  life  agreeably  to  the  surrender.  In  like  manner,  if  the  surrender  had  been  to  A.  absolutely, 
and  the  lord  admit  him  conditionally ;  or  if  the  surrender  had  been  on  condition,  and  the 
lord  admit  him  absolutely ;  the  surrender  shall  control  the  admission.  1  Watk.  Cop.  292, 
283.  4  Co.  28  b.  Co.  Cop.  s.  41.  Baddley  v.  Lepingwell,  3  Burr.  1543.  Roe,  d.  Noden 
v.  Griffiths,  4  Burr.  1961.  As  to  fines  payable  to  the  lord  on  the  admission  of  copyhold 
tenants,  see  ante,  59  b.  vol.  1.  p.  666-669,  and  the  notes  there. 

With  respect  to  the  effect  of  a  surrender  and  admittance,  we  have  seen,  that  a  surrender 
and  admittance,  when  made  pursuant  to  the  custom,  operate  as  effectually  in  transferring  a 
copyhold  estate,  as  a  feoffment  or  any  other  common  law  conveyance  in  respect  of  estate 
of  freehold,  supra.  And  where  the  admittance  is  on  a  descent,  the  person  admitted  is  in 
by  his  ancestor  (Brown's  case,  4  Co.  22  b.),  and  on  a  surrender,  by  the  surrenderor  (Co. 
Copy.  8.  41.  Tr.  923.  Burr.  1542.  4  Burr.  1961.  5  Burr.  2786),  and  not  by  the  lord;  and 
therefore  he  shall  be  paramount  the  lord's  charges.  Co.  Copy.  s.  41.  Tr.  91.  In  like 
manner,  he  who  is  admitted  on  a  grant,  is,  on  such  admittance,  in  by  the  custom ;  and  there- 
fore, not  subject  to  any  charges  or  incumbrances  of  the  lord.  SumynJs  case,  8  Co.  63.  Watk. 
Gilb.  Ten.  430.  1  Watk.  Copy*  45.  283.  And  as  the  surrenderee  is,  on  admission,  in  by 
the  surrenderor,  so  such  admission  shall  relate  to  the  surrender,  and  operate  as  from  its 
date.  Benson  v.  Scott,  1  Salk.  185.  Vaughan,  d.  Atkins  y.  Mans,  5  Burr.  2785.  2787. 
Therefore,  if  the  Surrenderor  die  between  the  surrender  and  admission,  though  his  heir  (as 
the  surrenderor  died  seised  of  the  premises)  would  take  by  descent,  and  his  widow  be 
entitled  to  dower,  yet,  on  the  admission  of  the  surrenderee,  the  estate  of  the.  surrenderor 
would  be  defeated;  and  consequently  the  descent  and  title  to  dower  would  be  also  defeated. 
Benson  v.  Scott,  Carth.  275.  S.  C.  3  Leon.  385.  1  Salk.  185.  12  Mod.  49.  Vaughan, 
d.  Atkins  v.  Atkins,  supra.  And,  on  the  other  hand,  should  the  surrenderee  die  before 
admission,  his  heir  would  be  entitled  to  admission ;  and  when  admitted  would  be  in  by 
descent;  and  the  widow  of  the  surrenderee  shall  have  her  free-bench.  Gilb.  Ten.  220.  288. 
Vaughan,  d.  Atkins  v.  Atkins,  supra.  So,  on  such  admission,  all  mesne  acts  of  the  snr- 
renderor  {Benson  v.  Scott,  supra),  and  of  the  lord  (Granth  v.  Copley,  2  Saund.  422),  would 
be  defeated,  and  those  of  the  surrenderee  are  confirmed,  1  Watk.  Copy.  103,  104.  284. 
After  admittance,  therefore,  such  surrenderee  may  lay  his  demise  between  the  time  of  sur- 
render and  admittance,  and  recover  the  mesne  profits  from  the  time  when  the  surrender 
was  made.  Holdfast,  d.  Woollams  v.  Clapham,  1  T.  R.  600.  Roe,  d.  Jefferey*  v.  JKdfcs, 
2  Wils.  15.  And  an  admittance  of  the  surrenderee  before  trial,  will  maintain  ejectment 
brought  by  him  before  admittance,  upon  a  demise  laid  between  the  time  of  surrender  and 
admittance.    But,  d.  Bennington  r.  HaU,  16  East.  208.— [Ed.] 
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in  the  limitation  of  the  use.  Littleton  here  putteth  his  case  of  one. 
If  two  joint-tenants  be  of  copyhold  lands  in  fee,  and  the  one  out  of 
court  according  to  the  Custom  surrender  his  part  to  the  lord's  hands, 
to  the  use  of  his  last  will,  and  by  his  will  deviseth  his  part  to  a 
stranger  in  fee,  and  dieth,  and  at  the  next  court  the  surrender  is 
presented,  by  the  surrender  and  presentment  the  jointure  was  se-  * 
vered,  and  the  devisee  ought  to  be  admitted  to  the  moiety  of  the 
lands,  for  now  by  relation  the  state  of  the  land  was  bound  by  the 
surrender  (10)  (h). 

(10)  "M.  3.  Jac.  B.  R.  Crook  n.  30.  For-  Surrenders  in  Vin.  Abr.  Copyliold,  T.  b.— 

ter  and  Porter"  Hal.  MSS See  Cro.  Jam.  [Hargr.  n.  5.  59  b.] 

100.  by  which  the  case  appears  to  have  been  [See  Vaughan  v.  Atkins,  5  Burr,  2764,  in 

adjudged  according  to  Lord  Coke's  doctrine  which  Lord  Coke's  doctrine  of  relation  is 

of  relation.    See  further  as  to  the  relation  of  fully  confirmed.  Ante,  p.  530,  n.  (5).] — [Ed.] 


(h)  With  respect  to  the  construction  of  surrenders,  it  may  be  further  observed,  that  as  a 
surrender  is  merely  to  effectuate  the  copyholder's  alienation,  no  more  passes  by  it  than  to 
answer  the  intent  of  the  surrenderor :  if  the  copyholder  therefore  surrender  to  the  use  of  A. 
for  life,  or  in  tail,  the  residue,  or  part  undisposed  of,  continues  in  him.  So  if  he  surrender 
to  the  use  of  his  last  will,  and  die  without  making  a  will,  it  will  bo  the  old  estate,  and 
descend  to  his  customary  heirs.  9  Co.  107  a.  1  Brownl.  181.  Cro.  Eliz.  148.  Ibid.  442. 
4  Co.  29  b.  So  if  he  surrender  to  particular  uses  with  the  ultimate  limitation  expressly  to 
his  own  right  heirs,  they  shall  take  such  limitation  as  the  old  estate,  and,  consequently,  by 
descent.  Roe,  d.  Noden  v.  Griffiths,  4  Burr.  1952. 1960.  Etyid.  Roe,  d.  HucknaUr.  Foster, 
9  East,  405.  Antey  vol.  2.  p.  170,  1.  n.  21.  A  surrender,  we  have  seen,  passes  only  what 
the  tenant  has  a  right  to  transfer,  and  cannot  work  a  wrong.  Ante,  vol.  2.  p.  143.  n.  (w  1). 
Neither  can  it  work  any  alteration  in  the  terms  of  the  tenure  itself;  or  vary  the  custom  of 
the  manor  any  more  than  an  admittance ;  but  both  the  tenant  and  the  lord  are  equally  bound 
by  (he  custom.  See  7  East,  429.  With  respect  to  the  effects  of  a  surrender  as  it  regards 
the  surrenderee,  it  is  to  be  observed,  that  the  surrenderee  takes  merely  as  a  nominee  or  ap- 
pointee, and  not  properly  as  a  cestui  que  use.  A  surrender,  therefore,  is  not  to  receive  a  con- 
struction similar  to  that  of  an  use  or  trust.  Per  Holt,  C.  J.  Fisher  v.  Wigs;,  1  P.  Wms. 
17.  1  Ld.  Raym.  627 ;  and  by  Hardwicke,  C.  Rigden  v.  Vallier,  2  Ves.  357.  The  sur- 
renderee, before  admission,  was  said  to  have  neither  jus  in  re  nor  ad  rem ;  he  could  not 
enter  upon  the  land,  without  being  regarded  as  a  trespasser,  Berry  v.  Greene,  Cro.  Eliz.  349. 
Co.  Copy.  8. 39.  T.  87 ;  unless  by  consent  of  the  surrenderor,  in  which  case  he  was  con- 
sidered as  his  tenant  at  will.  Watk.  Gilb.  Ten.  460.  The  surrenderee  could  not  maintain 
trespass,  1  Watk.  Copy.  94.  101.  Berry  v.  Greene,  sup. ;  nor  surrender  (  Wilson  v.  Waddell, 

1  Brownl.  143.    1  Watk.  Cop.  101.)  or  forfeit  his  interest.    Ibid.  Aoe,  d.  Jeffereys  v.  Hicks, 

2  Wils.  13.  16.  But  the  surrenderee  is  now  regarded  as  having  such  an  interest  in  .the 
premises  as  may  be  devised  (Domes  v.  Bevershom,  3  Ch.  Rep.  4.  S.  C.  Nels.  Ch.  Rep.  76. 
2  Freem.  157.  Et  vid.  Holdfast  d.  WboUams  v.  Clapham,  1  T.  R.  601.  Roe,  d.  Noden  v. 
Griffiths,  4  Burr.  1952.  1  Bl.  Rep.  605.  1  Ves.  jun.  254),  or  assigned.  7ne  King  v.  27*e 
Lord  of  the  Manor  of  Hendon,  2  T.  R.  484.  Watk.  Gilb.  Ten.  285.  458.  So,  we  have  seen, 
his  admission  shall  relate' to  the  date  of  the  surrender.  Sup.  p.  630,  1.  n.  (5).  With 
respect  to  the  description  of  the  surrenderee,  if  from  the  description  given  the  person  may 
be  ascertained,  it  is  all  that  is  requisite.  Therefore  a  surrender  made  to  the  lord  archbishop 
of  Canterbury,  or  the  lord  mayor  of  London,  or  the  high  sheriff  of  Norfolk,  without  men- 
tioning either  the  christian  name  or  surname,  is  good  enough ;  because  they  are  certainly 
known  by  this  name,  without  further  addition.  In  like  manner,  a  surrender  by  a  person  to 
the  use  of  his  wife,  or  to  the  use  of  his  brother  or  sister,  having  but  one  brother  or  3ister, 
or  to  the  use  of  his  next  of  blood,  is  good.  So  if  a  man  surrender  to  the  use  of  his  son  W. 
having  more  sons  than  one  of  that  name ;  yet  this  uncertainty  may  be  helped  by  an  averment. 
See  1  Watk.  Cop.  107.  5  Co.  68  b.  Roe,  d.  Hucknallv.  Foster,  9  East,  405.  So  a  person 
may  surrender  to  such  uses  as  the  lord  shall  name,  (Lit.  Rep.  26.)  or  as  A.  shall  by  will 
appoint.  Otway  y.  Hudson,  2  Vein.  583.  But  if  he  surrender  to  the  use  of  his  cousin  or 
hie  friend ;  or  in  the  disjunctive  to  the  use  of  I.  S.  or  I.  N.,  it  will  be  void  for  the  uncertainty. 
Co.  Copy.  s.  35.  Tr.  80.  82.    With  respect  to  the  limitation  of  the  use,  the  same  words 
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(634)*         *(g)  This  is  the  general  custom  of  the  realm,  that  every  copy- 

59  b.      holder  may  surrender  in  court,  and  need  not  to  allege  any  *custom 

simvna^r      therefor.      So  if  out  of  court  he  surrender  to  the  lord  himself,  he 

Sbpdin8    need  n0t  allege  in  pleading  any  custom.    But  if  he  surrender  <Jbt  of 

f *2*J5Sl J*  court  into  the  hands  of  the  lord  by  the  hands  of  two  or  three,  &c 

less  furren-  «••»•!•«•  o  r 

dermadeto  copyholders,  or  by  the  hands  of  the  bailiff  or  reeve,  &c.  or  out  of 
*c.  SJTof  '  court  by  the  hand  of  any  other,  these  customs  are  particular,  and 
<g)Bna.  Hb.  therefore  he  must  plead  them  (11). 

2.  cap.  a  ft 
lib,  4.  49.    15 
H.  4.  ZL  1  H. 
6.1L 


(636)*  CHAP.  XLVL* 

OF   ALIENATION  BY   DEVISE. 

Ilia.  "Deviser"  is  a  French  word,  and  signifieth  sermocinari,  to  speak, 

SietnDoiS  f°r  test  amentum  est  testatio  mentis,  et  index  animi  sermo  (1> 

worfd/ywe  ^°  as  "to  devise  by  his  testament,"  is  to  speak  by  his  testament, 

<5Co.73b.)  what  his  mind  is  to  have  done  after  his  decease. 


(11)  "Nota,  by  Rolle,  surrender  into  the  take  surrenders  out  of  court.     Godb.  142. 

hands  of  the  stewards,  though  out  of  the  and  1  Ld.  Raym.  159.    But  this  distinction 

court,  is  good  without  custom.    M.  24  Car.  has  been  frequently  denied,  and  indeed  seems 

B.  R.    Baker  and  Denham,"    Hal.  MSS.  unsupported  by  any  good  reason.     Cro.Jam. 

See  ace.  1  Rol.  Abr.  500.  pi.  3,  4.    Leon.  526.    Com.  Kep.  85. — [Hargr.  n.  6.  59  a. 

111.     1  Salk.  184.    Some  make  a  distinc-  (399).] 


tion  between  stewards  by  deed  and  stewards  (1)  See  ante,  fol.  110  a.  vol.  1.  p.  58. 
by  parol,  and  think,  that  only  the  former  can    n.  (5). 

are,  generally  speaking,  necessary  to  the  creation  of  an  estate  in  fee  or  in  tail  in  copyhold 
lands,  as  in  estates  at  common  law,  Co.  Copy.  8.  49.  Wright  v.  Kemp,  3  T.  R.  473. 
LovtU  v.  Lovell,  3  Atk.  11.  Idle  v.  Cooke,  1  P.  Wms.  70.  Sutton  v.  Stone,  2  Atk.  101 ;  unless 
in  the  case  of  a  special  custom.  Bunting  v.  LepingweU,  4  Co.  29  b.  Kitch.  102  b.  On  a 
surrendef  being  made,  and  no  use  expressed,  the  presumption  of  a  relinquishment  in  favour 
of  the  lord  (1  Watk.  Copy.  92.)  may  be  explained  by  admission.  Ibid.  109.  Brown  v. 
Foster,  Cro.  Eliz.  392.  Copyhold  estates  may  be  surrendered  by  way  of  mortgage ;  in 
which  case  the  surrenderor  continues  the  legal  tenant  till  the  mortgagee  is  admitted.  PFaaYt 
ease,  5  Co.  114.  Doe,  <L  Shetoen  v.  Wroot,  5  East,  132.  8  Ves.  30.  But  on  admission  the 
mortgagee  acquires  the  legal  estate,  and  on  breach  of  the  condition  may  enter,  as  assignee 
within  the  stat.  32  H.  8.  Bull.  N.  P.  161.  Watk.  Gilb.  Ten.  429.  And  in  case  the  money 
be  afterwards  paid,  there  must  be  a  resurrender  by  the  former  surrenderee;  and  a  regular 
admission  of  the  original  surrenderor.  Doe  v.  Morgan,  7  T.  R.  103.  On  condition  broken, 
the  equity  of  redemption  will  follow  the  custom,  as  the  legal  estate  would  have  done. 
Fowcettv.  Lowther,  2  Ves.  300.  That  a  surrender  by  way  of  mortgage,  though  not  presented, 
will  yet  be  a  lien  on  the  estate  in  equity,  and  will  be  good  against  the  assignees  of  a  bank- 
rupt, see  Taylor  v  Wheeler,  2  Vera.  564.  1  P.  Wms.  279.'  And  that  equity  will  supply 
the  want  of  a  surrender,  in  favour  of  a  purchaser  for  a  valuable  consideration,  against  the 
party  who  ought  to  make  the  surrender,  and  also  against  his  heir,  see  Jnon,  2  Freem.  65. 
Barker  v.  HiU,  2  Ch.  Rep.  218.  Taylor  v.  Wheeler,  sup.  Jennings  v.  Moore,  2  Vern.  609. 
Blenkarne  v.  Jennens,  2  I>ro.  P.  C.  278.  Patterson  v.  Thompson,  Finch,  272 :  seats  in  the 
case  of  a  voluntary  conveyance,  unless  the  heir  has  done  something  to  prevent  the  acceptance 
of  the  surrender.  Fane  v.  Fletcher,  1  P.  Wms.  352.  That  a  disposition  by  will  of  copyhold 
estate  is  effectual  without  a  previous  surrender  to  the  uses  of  the  will,  by  stat.  55  Geo.  3. 
c.  192,  see  ante,  vol.  1.  p.  150.  n.  (k),— [Ed.] 
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But  in  law  most  commonly  ultima  voluntas  in  scriptis  is  used 
where  lands  or  tenements  are  devised,  and  testamentum  when  it 
concerneth  chattels. 

And  well  said  Littleton  (section  167),  that  lands  and  tenements 
were  devisable  in  burghs  by  custom ;  for  that  (a)  at  the  common 
law  no  lands  or  tenements  were  devisable  by  any  last  will  and  testa- 
ment (2),  nor  ought  to  be  transferred  from  one  to  *another,  but  by 


How  diitin- 
guished  from 
a  testament. 

111b. 
At  common 
law,  no  lands 
were  devisa- 
ble except  by 
custom, 
(a)  27  H.  a 
cap.  10.  Brit. 
fol.212.  78  b. 
164.    Vld.  be- 
fore in  this 
sect.  32  H.  a 
cap.  2.  34  H. 
8.  cap.  5. 

(637)* 


(2)  The  testamentary  power  over  (and  was 
certainly  in  use  among  out  Anglo-Saxon  and 
Danish  ancestors ;  though  it  seems  to  have 
been  rather  adopted  from  the  remnant  of  the 
Roman  laws  and  customs  they  fonnd  here, 
than  brought  front  their  own  country :  for  as 
Tacitus,  writing  of  the  ancient  Germans, 
says  successors  sui  cuique  Kberi  et  nullum 
testamentum.  Spelm.  Posthum.  21.  127. 
After  the  Norman  Conquest,  the  power  of 
devising  land  ceased,  except  as  to  socage 
lands  in  some  particular  places,  such  as  cities 
and  boroughs,  in  which  it  was  still  preserved ; 
and  also  except  as  to  terms  for  years  or  chat- 
tel interests  in  lands,  which,  on  account  of 
their  original  imbecility  and  insignificance, 
were  deemed  personalty,  and  'as  such  were 
ever  disposable  by  will.  This  limitation  of 
the  testamentary  power  proceeded,  partly 
from  the  solemn  form  of  transferring  land  by 
livery  of  seisin  introduced  at  the  Conquest, 
which  could  not  be  complied  with  in  the 
case  of  a  last  will ;  partly  from  a  jealousy  of 
death-bed  dispositions ;  but  principally  from 
the  general  restraint  of  alienation  incident  to 
the  rigors  of  the  feudal  system,  as  it  wds 
established  or  at  least  perfected  by  the  first 
William.  See  Wright's  Ten.  172.  In  the 
reign  of  Edward  the  First,  the  statute  of 
Quta  emptor es  removed  in  great  measure  this 
latter  bar  to  the  exercise  of  testamentary 
power ;  that  is,  in  respect  to  all  freeholders, 
except  the  king's  tenants  in  capite.  But  the 
two  former  obstructions  still  continued  to 
operate ;  though  indeed  this  was  in  name  and 
appearance  only ;  for  soon  after  the  statute  of 
Quia  emptores,  feoffments  to  uses  came  into 
fashion,  and,  last  wills  were  enforced  in 
chancery  as  good  declarations  of  the  use; 
and  thus  through  the  medium  of  uses  the 
power  of  devising  was  continually  exercised 
in  effect  and  reality.  But  at  length  this  prac- 
tice was  checked,  not  accidentally,  but  de- 
signedly, by  the  27th  of  Hen.  8.  which,  by 
transferring  the  possession  or  legal  estate  to 
the  use,  necessarily  and  compulsively  conso- 
lidated them  into  one,  and  so  had  the  effect 
of  wholly  destroying  all  distinction  between 
them,  till  the  means  to  evade  the  statute, 


and,  by  a  very  strained  construction,  to  make 
its  operation  dependent  on  the  intention  of 
parties,  were  invented.  However,  the  bent 
of  the  times  was  so  strong  in  favour  of 
every  kind  of  alienation,  that  the  legislature, 
in  a  few  years  after  having  interposed  to 
restrain  an  indirect  mode  of  passing  land 
by  last  wills,  expressly  made  it  devisable. 
This  great  change  of  the  common  law  was 
effected  by  the  statutes  of  the  32  and  34  of' 
Henry  8.  which  taken  together  gave  the 
power  of  devising  to  all  having  estates  in 
fee-simple,  except  in  jaint4cnancy,  over  the 
whole  of  their  socage  land,  and  over  two-thirds 
of  their  lands  holden  by  knight-service.  The 
operation  of  these  statutes  was  further  ex- 
tended by  the  conversion  of  knight's  service 
into  socage  in  the  12  Cha.  2.  But  still  copy- 
hoty  lands,  and  also,  as  the  best  opinion* 
seems  to  have  been,  estates  per  autre  vie  in 
freehold  lands,  remained  undevisable.  On 
the  one  hand,  they  were  not  devisable  at 
common  law ;  because  they  came  within  the 
description  of  real  estate.  On  the  other  hand, 
they,  or  at  least  the  former,  are  not  within 
the  statutes  of  Henry  8.,  these  requiring,  that 
the  tenure  should  be  socage,  which  a  copy- 
hold is  not ;  and  that  the  party  should  have 
an  estate  in  fee-simple,  which  is  more  than  a 
tenant  pur  autre  vie  can  be  said  to  have. 
See  as  to  copyhold  lands,  2  Rol.  Rep.  383. 
and  as  to  estates  pur  autre  vie  in  freehold 
lands,  Cro.  Eliz.  804.  Mo.  625.  1  Saund. 
261.  1  Salk.  619.  This  defect  of  provision 
in  the  statutes  of  wills  is  now  supplied  as  to 
estates  pur  autre  vie  by  the  29  Ch.  2.  c.  3. 
which  makes  them  devisable  in  the  same 
manner  as  estates  in  fee-simple.  But  no 
provision  is  yet  made  in  respect  to  copyhold 
estates ;  and  therefore  the  power  of  devising 
is  now  indirectly  exercised  over  these  by  an 
application  of  the  doctrine  of  uses,  similar 
to  that  which  was  anciently  resorted  to  in 
respect  to  freehold  lands ;  for  the  practice  is 
to  surrender  to  the  use  of  the  owner's  last 
will :  and  on  this  surrender,  the  will  operates 
as  a  declaration  of  the  use,  and  not  as  a  de- 
vise of  the  land  itself.  See  2  Rol.  Rep.  383. 
2  Atk.  37.    Gilb.  on  Uses,  36.    From  this 
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solemn  livery  of  seisin,  matter  of  record,  or  sufficient  writing  (3), 
Alteration  la  jjUf  33  Littleton  here  saith,  that  by  certain  private  customs  in  some 

the  common  ~  _       .     .  _     *    _         *  .         *_  .    .  ,        . 

law  herein  by  burghs  they  are  devisable.     But  now  since  Littleton  wrote,  by  the 

|ul32&34    8ta^utea  0f  32  and  34  H.  8.  lands  and  tenements  are  generally4levi- 

(638)*    sMe  (4)  by  the  last  will  *in  writing  of  the  tenant  in  fee-simple, 


deduction  it  appears,  that  the  testamentary 
power  is  now  exerciseable,  either  directly  or 
indirectly,  over  land  of  every  tenure  now  in 
use,  and  also  over  every  sort  of  interest  in 
land,  which,  not  being  fettered  with  intails, 
can  be  transferred  by  alienation  taking  effect 
in  the  owner's  life-time. — [Hargr. n.  1.  Ill  b. 
(138).] 

[That  dispositions  by  will  of  copyhold 
estates  are  now  effectual  without  previous 
surrenders,  see  stat.  55  Geo.  3.  c.  192.  Ante, 
vol.  1.  p.  150.  n.  (k).]— pBrf.] 

S3)  See  note  (2)  supra. 
4)  But  a  statute  made  since  Lord  Coke's 
time,  requires  a  number  of  forms,  besides 
writing,  in  a  will  of  lands  or  tenements  de- 
visable by  the  statute  of  wills ;  for  by  the 
statute  against  frauds  and  perjuries  a  will  of 
such  property  is  void,  unless  it  is  signed  by 
the  testator,  or  by  some  person  for  him  in  his 
presence  and  by  his  direction,  and  is  also 
attested  and  subscribed  in  his  presence  by 
three  witnesses.  See  29  Cha.  2.  c.  3.  Also 
by  the  last-mentioned  statute  the  same  forms 
are  required,  as  well  in  devises  by  custom  as 
in  those  of  estates  pur  autre  vie.  But  these 
regulations  do  not  extend  to  copyhold  estates 
and  terms  for  years ;  the  statute  of  Frauds 
and  Perjuries,  so  far  as  it  regulates  devises 
of  lands,  being  expressly  confined  to  the 
three  former  kinds  of  devises.  As  to  copy- 
holds,  a  devise  of  them  operates  only  as  a 
declaration  of  uses  on  the  surrender  to  the 
use  of  the  will;  and  therefore  if  the  form 
required  by  the  surrender,  which  is  usually 
nothing  more  than  a  testamentary  declara- 
tion in  writing,  is  observed,  it  is  sufficient 
without  any  witness ;  and  even  a  nuncupative 
will  of  copyholds  was  an  effectual  declara- 
tion of  the  uses,  where  the  surrender  was 
silent  as  to  the  form,  till  the  29  Cha.  2. 
required  all  declarations  of  trusts  to  be  in 
writing.  See  2  Atk.  37.'  and  Barnad.  Ch. 
Rep.  9.  In  respect  to  terms  for  years,  they, 
falling  within  the  description  of  personal 
estate,  are  disposable  by  will  accordingly. 
But  this  must  be  understood  with  some  dis- 
tinction. Thus  if  they  are  terms,  not  in 
gross,  but  vested  in  trustees  to  attend  the 
inheritance,  they  so  follow  the  nature  of  the 
latter,  that  if  the  owner  devises  the  land 
generally  by  a  will  not  so  attested  as  to  pass 
the  inheritance,  not  even  the  trust  of  the  term 
will  pass.  See  2  P.  Wms.  236.  Also  as  to 
terms  in  gross,  though  a  testator  being  pos- 


sessed of  such  may  transmit  them  by  the 
same  unsolemn  kind  of  will  as  other  per- 
sonalty, yet  he  cannot  create  them  by  will, 
without  observing  all  the  forms  essential  to 
a  devise  of  real  estate ;  because  the  interest, 
in  right  of  which  the  testator  creates  the 
term,  is  real  estate,  and  creating  the  term  is 
a  partial  devise  of  it.  Besides  appointing 
new  forms  of  executing  wills  of  real  estate, 
the  29  of  Cha.  2.  prescribes  how  devises 
shall  be  revoked. — [Hargr.  n.  3.  Ill  b. 
(139U 

[The  circumstances  necessary  to  the  va- 
lidity of  a  devise,  under  the  statute  of 
Frauds,  are,  1st,  That  it  be  written.  Bat 
it  is  to  be  observed,  that  it  is  not  material 
on  what  matter,  or  in  what  language,  or 
character,  a  devise  is  written,  so  that  the 
meaning  be  sufficiently  apparent  Master* 
v.  Masters,  1  P.  Wms.  425.  And  it  may  be 
written  at  several  times,  and  on  different 
sheets  of  paper  unconnected  with  each  other; 
though  that  is  not  the  proper  mode.  6  Cm. 
Dig.  49.  2d.  That  it  be  signed  by  the  party 
himself,  or  by  some  other  in  his  presence, 
and  by  his  express  direction.  Sealing  is  not 
necessary  to  a  will,  nor  sufficient  without 
signing.  '  Wright  v.  Waheford,  17  Ves.  45a 
If,  however,  the  testator's  name  be  written 
by  himself  in  any  part  of  the  will,  either  at 
the  beginning  or  the  end,  it  will  be  a  suffi- 
cient signing  within  the  statute.  Lemaynei. 
Stanley,  3  Lev.  1.  Grayson  v.  J&tkinson, 
2  Ves.  454.  Morrison  v.  Tumour,  18  Ves. 
183.  But  the  want  of  signing  all  the  sheets 
of  a  will  cannot  be  supplied ;  so  that  if  a 
testator  sign  the  two  first  sheets  of  his  will, 
and  is  incapable  of  signing  the  others  from 
illness,  it  cannot  take  effect  Right  v.  Pritf, 
Dougl.  241.  3d.  That  it  be  attested  by 
three  witnesses,  in  the  presence  of  the  tes- 
tator. Where  the  testator  owns  his  hand- 
writing before  the  witnesses,  it  is  sufficient, 
though  they  do  not  see  him  sign  his  name. 
Stonehouse  v.  Evelyn,  3  P.  Wms.  254.  Gray- 
son v.  Atkinson,  2  Ves.  454.  Ellis  v.  Smith, 
1  Ves.  jun.  10.  And  an  attestation  by  the 
witnesses  setting  their  marks  to  the  will,  is 
good  within  the  statute.  Harrison  v.  Harri- 
son, 8  Ves.  185.  Id.  504.  Wills  and  codi- 
cils must  be  separately  attested  by  three 
witnesses;  for  the  attestation  of  two  wit- 
nesses to  a  will,  and  of  a  third  witness  to  a 
codicil  thereto,  is  not  sufficient  Lea  v. 
2*66,  Rep.  Temp.  Holt,  742.    Nor  can  the 
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whereby  the  ancient  (b)  common  law  is  altered,  whereupon  many     (639) 
difficult  *  questions,  and  most  commonly  disherison  of  heirs  (when  ^Z1^  ^  • 


16*76.800.84,85.   9 Co.  133.    10 Co. 82, 83, 84, 


25,  &c.  in  But- 
ler&£aker'» 
ca«e.    6  Co. 
11  Co.  24.    lCo.25«u 


attestation  of  a  codicil  annexed  to  a  will 
operate  in  any  case  as  the  attestation  of  that 
will,  Mtomcy-Gcneralv.  Barnes,  Gilb.  Rep.  5. 
Pimphrase  v.  Lansdown,  cit  1  Com.  Rep. 
384.    But  if  it  appears  that  a  will,  consist- 
ing of  several  parts,  made  at  different  times, 
and  separately  signed  by  the  testator,  was 
intended  to  constitute  but  one  will,  an  at- 
testation of  the  last  part  by  three  witnesses 
will  be  sufficient.     Carlton  v.  Griffin,  1  Bur. 
549.    The  witnesses  must  see  the  whole 
will ;  though  the  presumption  is,  that  all  the 
sheets  on  which  a  will  is  written  are  in  the 
room  where  the  witnesses  attest,  unless  the 
contrary  be  proved,  3  Mod.  263.    Bond  v. 
Seawall,  3  Burr.   1773.     1   Bl.  Rep.  407. 
Jlcherley  v.  Vernon,  Com.  Rep.  381.     And 
the  witnesses  must  attest  in  the  presence  of 
the  testator.    Broderiek  v.  Brooerick,  1  P. 
Wms.  239.    If,  however,  there  be  a  possi- 
bility of  the  testator's  seeing  them  attest,  it 
will  be  sufficient,  unless  the  contrary  is 
proved.   Shires  v.  Glascock,  Salk.  688.    1  Ld. 
Kayra.  507.    Longford  v.  Eyre,  1  P.  Wms. 
740.    Casson  v.  Dade,  1  Bro.  C.  C.  99.    But 
where  the  attesting  witnesses  retired  from 
the  room  where  the  testator  had  signed,  and 
subscribed  their  names  in  an  adjoining  room, 
and  the  jury  found  that  from  one  part  of  the 
testator's  room,  a  person  by  inclining  him- 
self forwards  with  his  head  out  at  the  door 
might  have  seen  the  witnesses,  but  that  the 
testator  was  not  in  such  a  situation  in  the 
room  that  he  might  by  so  inclining  have 
seen  them ;  it  was  held,  that  the  will  was 
not  duly  attested.    Doe,  d.  Wright  v.  Mani- 
fold, 1  Maul.  &  S.  294.    It  is  not  necessary 
that  the  fact  of  the  witnesses  having  sub- 
scribed in  the  presence  of  the  testator  should 
be  noticed  in  the  attestation,  Hands  v.  James, 
Com.  Rep.  630.    Willes,  1.    Croft  v.  Paw- 
let,  2  Stra.  1109 ;  neither  is  it  requisite  that 
they  should  all  attest  at  the  same  time. 
Jhxon.     2  Ch.  Rep.  109.     Cook  v.  Parsons, 
Prec.  'in  Ch.   184.    Jones  v.  Lake,  2  Atk. 
176.  n.    All  persons,  capable  of  being  wit- 
nesses in  any  other  manner,  may  also  be 
witnesses  to  a  will.   And  by  stat.  25  Geo.  3. 
c.  6.  devisees  and  legatees  under  a  will  are 
competent  witnesses  thereto,  the  devise,  so 
far  as  concerns  them,  or  any  claiming  under 
them,  being  declared  void.    And  it  has  been 
recently  determined,  that  a  will  was  well 
attested,  though  one  of  the  subscribing  wit- 
nesses was  executor  in  trust  under  the  will. 
Phipps  v.  Pitcher,  1  Mad.  Rep.  144.  S.  C. 
6  Taunt.  220.    Et  vid.  Bettison  v.  Bromley, 


Bart.  19  East.  250.  Aod  by  the  same  sta- 
tute creditors  may  also  be  witnesses  to  wills 
charged  with  the  payment  of  debts :  the  ere* 
dit  of  all  such  witnesses  being  left  to  the 
consideration  of  the  court  and  jury.  Where 
one  of  the  witnesses  to  a  will  had  become 
insane,  it  was  held,  that  his  hand-writing 
might  be  proved,  as  he  was  to  be  considered 
as  dead.  Bernett  v.  Taylor,  1  Ves.  jun. 
N.  S.  381.  Publication  is  also  necessary  to 
a  will,  that  is,  the  testator  must  do  some  act 
from  which  it  can  be  concluded  that  he  in- 
tended the  instrument  to  operate  as  his  wilL 
3  Atk.  161.  But  the  words,  "signed  and 
published  by  the  said  A.  B.  as  and  for  his 
last  will  and  testament"  amount  to  a  publi- 
cation ;  and  the  delivery  of  a  will  as  a  deed 
has  been  held  sufficient.  Peate  v.  Ouby,  Com. 
Rep.  196.  Trimmer  v.  Jackson,  4  Bum. 
Ecc.  L.  119.  That  wills  that  change  lands 
are  within  the  statute,  see  2  Atk.  272.  2  Ves. 
179 ;  except  that  where  a  will  duly  executed 
contains  a  general  charge  on  lands  in  aid  of 
the  personal  estate,  it  will  extend  to  lega- 
cies given  by  a  subsequent  will,  or  codicil 
not  duly  attested.    Brudenel  v.  Broughton, 

2  Atk.  268.  1  Burr.  423.  Fearn.  Op.  [434. 
Habergham  v.  Vincent  and  Stansfield,  2  Ves. 
jun.  231.  236.  8  Ves.  495.  That  the  sta- 
tute extends  to  wills  of  trust  estates,  see 
Wagstaff  v.    JVagstaff,    2  P.  Wms.  261. 

3  Atk.  151.  Ante,  p.  638.  n.  (4) :  and  to 
mortgages  and  equities  of  redemption,  and 
money  directed  to  be  laid  out  in  lands,  see 
6  Cm.  Dig.  73.  That  wills  made  in  a 
foreign  country  of  lands  in  England,  must 
be  executed  in  the  same  manner  as  if  made 
in  England,  see  Coppin  v.  Coppin,  2  P.  Wms. 
293.  But,  we  have  seen,  that  a  will  to  direct 
the  uses  of  a  surrender  of  a  copyhold,  or  of 
a  customary  estate,  passing  by  surrender,  is 
not  within  the  statute  of  Frauds,  and  need 
not  be  signed,  unless  such  signature  be  re- 
quired by  the  terms  of  the  surrender  to  the 
uses  of  the  will.  Supra,  p.  637.  n.  (2).  Doe+ 
d.  Cook  v.  Dancers,  7  East  298.  2  P.  Wms. 
258.  Cory  v.  Jhkew,  2  P.  Wms.  259.  ,n.  U 
TuffneU  v.  Page,  2  Atk.  37. 

With  respect  to  the  revocation  of  devises, 
it  is  to  be  observed,  that  there  are  three  ex- 
press modes  of  revoking  a  will. — 1st.  By  a 
subsequent  will  duly  executed  according  to 
the  statute.  But  unless  the  second  will  con- 
tains a  clause  of  revocation  of  all  former 
wills,  or  makes  some  disposition  inconsist- 
ent with  the  former  will,  it  cannot  operate 
as  a  revocation  thereof,  but  both  wills  are 
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the  devisors  are  pinched  by  the  messengers  of  death,)  do  arise  and 


good.  Coward  v.  Marshall,  Cro.  Eliz.  721. 
Uungerford  v.  Nosworthy,  Show.  P.  C.  146. 
Hardr.374.  Salk.  592.  3  Mod.  203.  Good- 
right  v.  Norwood,  3  Wils.  497.  2  Bl.  Rep. 
937.  Cowp.  87.  7  Bro.  P.  C.  489.  But 
where  it  appears  in  a  subsequent  will,  that 
it  was  the  intention  of  the  testator  to  revoke 
a  former  one,  it  is  sufficient,  though  such 
subsequent  will  should  not  take  effect  from 
the  disability  of  the  devisee.  1  Rol.  Abr. 
614.  Roper  v.  Ratcliffe,  10  Mod.  233.  A 
codicil  duly  executed  (see  Becket  v.  Harden, 
4  Maul.  &  S.  1.)  has  the  same  effect  in  re- 
voking a  former  devise  as  a  subsequent  will. 
3  Atk.  582.  1  Yes.  32.  178.  But  where 
there  are  two  inconsistent  wills  of  the  same 
date,  and  no  subsequent  act  of  the  testator 
to- explain  them,  both  will  be  void.  Phippa 
v.  Earl  of  Anglesey,  7  Bro.  P.'C.  443. 
2dly.  By  an  express  declaration  in  writing 
that  the  testator  means  to  revoke  his  will, 
which  must  be  signed  by  him  in  the  pre- 
sence of  three  witnesses.  Hilton  v.  lung, 
3  Lev.  86.  To  a  declaration  of  this  kind,  it 
is  not  requisite  that  the  witnesses  should 
subscribe  in  the  testator's  presence.  1  P. 
Wms.  344.  But  a  second  will,  though  con- 
taining a  clause  revoking  all  former  wills, 
will  not  operate  as  a  revocation,  unless 
it  is  executed  so  as  to  operate  as  a  de- 
vise.   Egglestone  v.   Speake,  3  Mod.  258. 

1  Show.  89.  Onions  v.  Tyrer,  1  P.  Wil- 
liams, 343.  2  Vern.  741.  3dly.  By  cancel- 
ling, tearing,  or  obliterating  it  But  cancel- 
lation is  an  equivocal  act,  and  will  not 
amount  to  a  revocation,  unless  it  appears 
that  it  was  done  animo  cancellandi.  Cowp. 
52.  Hyde  v.  Hyde,  1  Ab.  Eq.  409.  Onions 
v.  Tyrer,  1  P.  Wms.  344.  n.  1.  Ante,  p.  540. 
1.  n.  (g  1).  But  any  act  of  a  testator  by 
which  he  shows  his  intention  to  cancel  his 
will,  though  it  be  not  actually  cancelled,  will 
operate  as  a  revocation.    Aibb  v.  Thomas, 

2  Bl.  Rep.  1043.  An  obliteration  of  part, 
however,  does  not  operate  as  a  revocation  of 
the  whole,  but  only  pro  tanio.  Sutton  v.  Sut- 
ton, Cowp.  812.  Larkins  v.  LarMns,  3  Bos. 
&  P.  16.  Short  v.  Smith,  4  East.  419. 
Where  there  are  duplicates  of  a  will,  and 
the  testator  cancels  one  part,  it  will  be 
a  revocation  of  the  whole.  2  Vern.  742. 
1  P.  Wms.  346.  And  cancellation  of  a  co- 
dicil is  effectual,  notwithstanding  an  interli- 
neation to  the  same  effect  left  standing  in 
the  will.  Utterson  v.  Utterson,  3  Ves.  122. 
Besides  these  express  modes  of  revoking  a 
will,  certain  alterations  in  the  situation  of 
the  testator,  or  in  the  estate  devised,  have 
been  held  to  be  implied  revocations  of  a  will. 
Thus  marriage  and  the  birth  of  a  child,  or 


of  a  posthumous  child  (Doe  v.  Laribashirt, 
5  T.  K.  49.),  operate  as  an  implied  revoca- 
tion of  a  will  made  during  celibacy,  on  the 
presumed  change  in  the  testator's  intention. 
Christopher  v.  Christopher,  4  Burr.  2182. 
Spragge  v.  Stone,  Dougl.  35.  Ambl.  '721. 
But  if  this  presumption  is  rebutted  by  other 
circumstances,  the  rule  will  not  hold.  Brtnen 
v.  Thompson,  1  Ab.  Eq.  413.  Brady  v. 
Cubitt,  Dougl.  31.  Ex  parte  Lord  Jkhester, 
7  Ves.  348. 

Thus  where  A.  by  will  provided  an  annu- 
ity for  B.  with  whom  he  cohabited,  and  di- 
rected his  trustee  and  executor  out  of  his  real 
estate,  in  case  he  should  have  any  child  or  ddi- 
dren  by  B.,  to  raise  £3000,  to  be  paid  to  and 
amongst  his  said  children,  and  devised  the  re- 
mainder of  his  estate  over  to  several  of  his 
relatives :  afterwards  he  married  B.  and  had 
several  children  by  her:  it  was  held,  that 
such  subsequent  marriage  and  births  did  not 
revoke  his  will;  the  objects  having  been 
therein  contemplated  and  provided  for.  &• 
nebel  v.  Scrafton,  2  East.  530.  And  it  has 
been  decided,  that  neither  of  those  circum- 
stances singly,  as  a  subsequent  marriage,  or 
the  subsequent  birth  of  a  child,  will  operate 
as  an  implied  revocation  of  a  will  made  be- 
fore the  marriage.  Doe,  d.  White  v.  Bar  ford, 
4  Maul.  &  S.  10.  Jackson  v.  Hurlock,  Ambl. 
487.  A  woman's  will  is  revoked  by  mar- 
riage. Forse  v.  Kembling%  4  Co.  61.  Doe, 
d^Hodsden  v.  Staple,  2  T.  R.  684 ;  but  if  she 
survives  her  husband,  the  will  is  revived, 
and  takes  effect  as  if  she  had  never  been  mar- 
ried. Hodson  v.  Lloyd,  2  Bro.  C.  C.  534. 
Plowd.  343.  It  is  also  a  rule,  that  wherever 
a  person  who  has  devised  an  estate,  after- 
wards makes  an  alteration  in  it,  by  any  mode 
of  conveyance  whatever,  inconsistent  with 
the  preceding  devise ;  or  by  which  such  es- 
tate becomes  in  any  respect  different  from 
what  it  was  before ;  such  an  alienation  will 
operate  as  a  revocation  of  the  prior  devise. 
Brydges  v.  Duchess  of  Chandos,  2  Ves.  jitn. 
417.  7  Bro.  P.  C.  505.  Goodtitlc  v.  Otway, 
7  T.  R.  399.  ?  Ves.  682.  7  Bro.  P.  C. 
593.  Doe,  d.  Dilnot  v.  Dibnot,  2  N.  R.  40. 
Doe,  d.  Lushington  v.  Bishop  of  Uandaff,  9 
N.  R.  491.  And  an  agreement  to  convey, 
revokes  a  devise,  as  well  as  an  actual  con- 
veyance. Vawser  v.  Jeffrey,  16  Ves.  519. 
Cave  v.  Holford,  3  Ves.  655.  Rider  v.  W*- 
ger,  2  P.  Wms.  328.  Cotter  v.  Layer,  2  P. 
Wms.  622.  KnoUys  v.  Akoek,  5  Ves.  64$. 
And  in  such  case  parol  evidence  is  not  ad- 
missible to  prove  that  the  testator  meant  his 
will  should  remain  in  force.  GoodHtk  v.  Ot- 
way,  2  Ves.  jun.  606.  2  Hen.  Bl.  516.  But 
a  fraudulent  conveyance  wiU  not  operate  as 
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•happen.     *But  (c)  the  statutes  take  not  away  the  custom  to  *devise     (640)* 
rr  w  J  (641)* 

(642)* 
,  Devise  by 

custom,  not  taken  away  by  lhese  statutes, 
(c)  Dyer,  4  &  5  Phil.  &  Mar.  156.  an.  6  Eli*.  Dallson.    Pasch.  20  El.  between  Barber  and 
his  wife,  plaintiff,  and  William  Long,  defendant,  in  a  writ  of  partition.  Bendloe's  ad- 
Judged.  (9  Co.  133.) 


a  revocation,  Howes  v.  Wait,  3  Bro.  C.  C. 
156 ;  nor  will  a  devise  be  revoked  by  an  al- 
teration of  the  quality  of  the  estate,  without 
varying  the  quantity  of  the  interest,  or  the 
disposing  power  of  the  owner,  1  Rol.  Abr. 
616.  pi.  3.  Hence  the  acquisition  of  the 
legal  estate  alone  (Ambl.  119.  3  Atk.  749. 
Williams  v.  Owens,  2  Ves.  jun.  595.),  or  the 
change  of  a  trustee  (Waits  v.  Puliation, 
Dougl.  718.  Parsons  v.  Freeman,  3  Atk. 
749.  Doe  v.  Pott,  Dougl.  709.  Et  vid. 
Short,  d.  Gastrell  v.  Smith,  4  East,  419.)  or 
aj>artition,  though  corroborated  by  a  fine 
(Luther  v.  Krby,  8  Vin.  148.  2  P.  Wins. 
169.  Risky  v.  BaUinglass,  Ld.  Rayra.  240.) 
unless  it  extends  to  other  things  (Tickner  v. 
Tiekntr,  cited  3  Atk.  742.)  will  not  operate 
as  a  revocation.  It  may  be  further  observed, 
that  where  the  conveyance  is  but  of  part  of 
the  estate,  or  a  lease  of  the  lands,  (Hodgkin- 
•on  v.  Whood,  Cro.  Car.  23.  1  Vera.  97., 
unless  made  to  the  devisee  himself,  Coke  v. 
Bullock,  Cro.  Jac.  49.),  or  a  mortgage  in  fee 
(Hail  v.  Dunch,  1  Vera.  329.  3  Atk.  805. 
&  P.  Wms.  334.  Harmood  v.  Oglander,  6 
Ves.  199.  Tucker  v.  Thurstan,  17  Ves.  134., 
unless  made  to  the  devisee,  which  would  be 
inconsistent  with  .the  devise,  Harkness  v. 
Hay  ley  ^  Prec.  Ch.  514.)  or  a  conveyance  for 
payment  of  debts  merely,  being  for  a  parti- 
cular purpose  onlyf  Vernon  v.  Jones,  Prec.  Ch. 
32.  Ogle  v.  Cook,  cited  2  Bro.  C.  C.  592; 
will  only  operate  as  a  partial  revocation,  or 
a  revocation  pro  tanto,  of  the  will.  So  if  a 
testator  having  executed  a  devise  of  lands  in 
the  presence  of  three  witnesses,  to  two  per- 
sons as  joint-tenants  in  fee,  afterwards  strike 
out  the  name  of  one  of  the  devisees,  and  there 
be  no  republication;  the  erasure  will  only 
operate  as  a  revocation  of  the  will  pro  tanto, 
Larkins  v.  Larkins,  3  Bos.  &  Pull.  16.  109. 
That  a  devise  of  a  real  estate  is  not  revoked 
by  bankruptcy,  see  Charman  v.  Charman,  14 
Ves.  580. 

With  respect  to  leasehold  estates,  it  is  set- 
tled, that  a  surrender  of  a  lease  for  lives,  and 
the  taking  a  new  lease,  will  ^operate  as  a  re- 
vocation of  a  devise  of  the  lease;  for  the  tes- 
tator by  the  surrender  divests  himself  of  his 
-whole  estate  in  the  old  lease,  and  acquires  a 
new  estate  by  the  renewal.  Marwood  v.  Tur- 
ner, 3  P.  Wms.  163.  So  a  purchase  of  a 
reversion  expectant  on  a  lease  for  lives,  ope- 
rates as  a  revocation  pro  tanto  of  a  devise  of 
such  estates  for  lives.    Gallon  v.  Hancock, 

VOL.  n.  68 


2  Atk.  424.  So  a  surrender  of  a  term  for 
years,  and  the  taking  a  new  term,  operates 
as  a  revocation  thereof,  Abney  v.  Miller,  2 
Atk.  593.  Rudstone  v.  Anderson,  2  Ves.  418. 
Hone  v.  Medcraft,  1  Bro.  C.  C.  261 ;  unless 
it  appears  to  have  been  the  testator's  inten- 
tion to  dispose  of  all  terms,  whereof  he  should 
die  possessed,  in  which  case  a  renewed  term 
will  pass.  6  Cru.  Dig.  127.  With  respect 
to  copy  hold  8,  though  in  general  a  surrender 
and  admittance  operate  as  a  revocation,  yet 
it  has  been  determined  that  an  admittance  to 
a  copyhold,  grounded  on  a  prior  surrender, 
does  not  operate  as  a  revocation  of  an  inter- 
mediate will.  6  Cru.  Dig.  127.  Thrustout 
v.  Cunningham,  Fearn.  Cont.  Rem.  90. 

Lastly,  with  respect  to  Republication; 
This  has  a  twofold  effect,  1st.  To  give  a  will 
all  the  effect  of  a  will  made  at  the  time  of 
its  republication;  and,  2dly.  To  set  up  and 
re-establish  a  will  that  has  been  revoked. 
6  Cru.  Dig.  129.  Re-execution  of  a  will  is 
a  republication  of  it;  but  it  is  settled  that 
an  express  republication  of  a  will  must  be 
attended  with  the  same  formalities  as  are 
necessary  to  its  first  publication.  Martin  v. 
Savage,  1  Ves.  440.  So  a  codicil,  duly  at- 
tested, and  annexed  to  a  will,  or  referring  to 
a  will,  (as  *•  to  be  taken  as  part  of  the  will," 
Goodtitle,  d.  Woodhouse  v.  Meredith,  2  Maul. 
&  S.  5.)  operates  as  a  republication  of  such 
will,  so  as  to  pass  lands  purchased,  or  con- 
tracted to  be  purchased,  between  the  dates  of 
the  will  and  codicil.  Acherley  v.  Vernon, 
Com.  Rep.  381.  3  Bro.  P.  C.  85.  Potter 
v.  Potter,  1  Ves.  437.  Barnes  v.  Crowe,  1 
Ves.  jun.  486.  4  Bro.  C.  C.  2.  Piggot  v. 
Waller,  7  Ves.  98.  Lord  Walpok  v.  Lord 
Cholmondeley,  7  T.  R.  138.  Hulme  v.  Hey- 
gate,  1  Meriv.  285.  Secus  where  the  effect 
of  a  codicil  is  confined  to  the  lands  devised 
by  the  will  to  which  it  is  annexed.  Strath- 
more  v.  Bowes,  1  T.  R.  482.  2  Bos.  &  Pull. 
500.  Piggott  v.  Waller,  7  Ves.  124.  Can- 
celling a  second  will  republishes  the  first, 
Goodright  v.  Glazier,  4  Burr.  2512.  But  if 
the  first  will  was  cancelled,  nothing  but  a 
re-execution  of  it  will  amount  to  a  republi- 
cation. Burtenshaw  v.  Gilbert,  Cowp.  49. 
That  an  estate  contracted  for  after  a  general 
devise  will  pass  by  a  republication,  and  must 
be  paid  for  out  of  the  personal  estate,  see 
Broome  v.  Monck,  10  Ves.  605 ;  and  the  devi- 
see or  heir  will  be  entitled  to  the  benefit  of  a 
contract  for  purchase,  and  to  an  application 
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(d)  6  Co.  17, 
1&   Sir  Ed- 
ward  Clere'f 
cue,  3  Co.  34 
b.  Butler  and 
Baker's  caM. 


10  Co.  80, 81. 
Leon-  Lo- 
▼ey'ecase. 
(643)* 


(5),  whereof  Littleton  speaketh ;  for  though  lands  devisable  by 
custom  be  holden  by  knight-service,  yet  may  the  owner  devise  the 
whole  land  by  force  of  the  custom,  and  that  shall  stand  good  against 
the  heir  for  the  whole.  But  the  devise  of  lands  holden  by  knight- 
service  by  force  of  the  statute  is  utterly  void  for  a  third,  and  the 
same  shall  descend  to  the  heir.  If  he  hath  any  lands  holden  by 
knight-service  in  capite,  and  lands  in  socage,  he  can  devise  but  two 
parts  of  the  whole ;  but  if  he  hold  lands  by  knight-service  of  the 
king,  and  not  in  capite,  or  of  a  mean  lord,  and  hath  also  lands  in 
socage,  he  may  devise  two  parts  of  his  land  holden  by  knight-ser- 
vice, and  all  his  socage  lands.  If  he  holds  any  land  of  the  king  in 
capite,  and  by  act  executed  in  his  life-time  he  conveyeth  any  part 
of  his  lands  to  the  use  of  his  wife,  or  of  his  children,  or  payment  of 
his  debts,  though  it  be  with  power  of  revocation,  he  can  devise  by 
his  will  (d)  no  more,  but  to  make  up  the  land  so  conveyed  two 
parts  of  the  whole.  And  if  the  lands  so  conveyed  amount  to  two 
parts  or  more,  then  he  can  devise  nothing  by  his  will.  But  if  he 
hath  land  only  that  is  holden  in  socage,  then  he  may  devise  by  his 
will  all  his  socage  lands,  so  as  it  is  apparent,  that  the  benefit  of  the 
lords  was  more  carefully  provided  for,  than  the  good  of  the  heir. 
But  if  a  man,  holding  some  land  of  the  king  by  knight-service  in 
capite,  "convey  two  parts  of  his  land  to  the  use  of  his  wife  for  life, 
now  (as  hath  been  said)  he  can  devise  no  part  of  the  residue,  bat 
yet  he  may  by  his  will  devise  the  reversion  of  the  two  parts  so  coo- 


of  the  personal  estate  in  payment,  if  a  title 
can  be  made,  but  not  otherwise.  S.  C.  Et 
vid.  Bhund  v.  Bestland,  5  Vea.  515,  516. 
Rumbold  v.  Rumbold,  3  Yes.  65.  Wilson  v. 
Jfoun/,  ibid.  191.  Pettiward  v.  Prescott,  7 
Tee.  541.  Sneddon  v.  Goodrich,  8  Yes.  481. 
Rich  v.  CockeU,  9  Yes.  369.  Andrew  v.  Tri- 
nity Hall,  Cambridge,  ibid.  533.  Blunt  v. 
Chtherow,  1 0  Yes.  589.  Rose  v.  Cunyngham, 
1 1  Ves.  550.  That  a  surrender  of  a  copyhold 
to  the  use  of  a  will,  may  be  worded  so  as  to 
operate  as  a  republication  of  a  former  will, 
and  make  the  copyhold  pass  thereby,  see 
Heylin  v.  HeyUn,  Cowp.  130.  And  where  a 
testator  by  will  charged  all  his  estates  with 
payment  of  debts,  and  made  his  son  residuary 
legatee;  afterwards  purchased  copyholds, 
which  were  duly  surrendered  to  the  use  of 
his  will,  and  by  codicil  devised  those  copy- 
holds to  his  son  in  fee :  the  codicil  was  held 
to  be  a  republication  of  the  will,  so  as  to 
subject  those  copyholds  to  the  payment  of 
debts.  Rowley  v.  Eyton,  2  Meriv.  128.]— 
[EdA 

(5)  Whilst  the  power  of  devising  depended 
wholly  on  the  statutes  of  Henry  the  Eighth, 
it  was  frequently  of  importance  to  resort  to 
the  custom  of  devising,  as  being  most  bene- 
ficial for  the  devisee.  The  power  by  custom 
might  be  larger  than  the  statutory  power ;  the 
former  sometimes  enabling  to  devise  the 
whole,  where  the  latter  could  only  be  exer- 


cised over  two  parts.  2  Sid.  153.  There 
was  also  an  essential  difference  between  the 
two  powers  in  the  mode  of  execution  ,•  for  s 
will  in  writing  was  conceived  to  be  necessary 
to  a  devise  under  the  statutes,  but  a  1 
five  will  might  be  sufficient  under  the  c 
2  Sid.  154.  But  these  differences  do  not 
now  subsist  any  longer.  As  on  the  one  hand 
the  12  of  Cha.  2.  by  communicating  to  all 
freehold  lands  the  qualities  of  the  tenure  by 
common  socage,  has  rendered  the  power  of  de- 
vising the  whole  under  the  statutes  of  Henry 
the  Eighth  universal ,•  so  on  the  other  hand 
the  29  of  Cha.  2.  against  frauds  and  perju- 
ries, requires  the  same  solemnities  of  writing, 
signing,  and  attestation  to  a  devise  by  cus- 
tom, as  to  one  under  the  statutes.  See  ante, 
n.  (2),  p.  636.  and  n.  (4),  p.  637.  The  two 
powers  of  devising  being  thus  assimilated, 
and  made  for  the  most  part  commensurate,  it 
can  seldom  happen,  that  it  should  be  neces- 
sary to  call  the  power  by  custom  in  aid; 
though  it  is  possible,  as  where  tie  custom  en- 
ables an  infant  of  fourteen,  or  a  feme  covert* 
neither  of  which  is  capable  of  devising  under 
the  statutes.  As  to  the  infant,  see  TT  Hen. 
6.  5.  Perk.  sect.  504.  2  And.  12.  6  Co. 
84.  and  as  to  the  feme  covert,  5  Com.  Di&  14. 
where  it  is  said,  that  by  the  custom  of  l*cm- 
don  she  may  devise  to  her  husband*  but  with- 
out citing  any  authority. — [Hargr.  n.  4.  Ill 
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veyed  to  his  wjfe ;  for  the  intention  of  the  act  is  to  give  power  to  Jj°£j£- 
dispose  of  two  parts  entirely.  and  Buiier  & 

r  r  J  Baker'acaae, 

ubituprm. 

If  the  devisor  leave  a  full  third  part  of  the  land  immediately  to 
descend  in  fee-simple  or  in  tail,  he  may  devise  the  other  two  parts 
in  fee-simple.  If  a  third  part  be  not  left,  it  shall  be  made  up  accor- 
ding to  the  act  But  hereditaments,  that  are  not  of  any  yearly 
value,  as  bona  et  cat  alia  felonum  et  fugitivorum,  waifs,  estrays, 
and  the  like,  can  neither  be  left  to  descend  for  any  part  of  the  third 
part,  or  devised  as  part  of  the  two  parts.  But  yet  if  such  franchises 
of  uncertain  value  be  holden  of  the  king  in  capite,  they  shall  re- 
strain the  devise  of  all  his  lands,  and  make  it  void  for  a  third  part 
So  it  is,  if  a  man  hath  a  reversion  expe£tant  upon  an  estate-tail  dry 
and  fruitless  holden  of  the  king  by  knight-service  in  capite,  yet 
that  shall  distrain  him  to  devise  bdt  two  parts  of  his  lands  only. 
And  where  the  statute  speaks  of  a  remainder,  it  is  to  be  intended 
only  of  such  a  remainder  as  may  draw  ward  and  marriage  by  the  JiJJJ  l£ 
common  law.  As  if  a  reversion  upon  a  state  for  life  be  granted  to  J^***^ 
one  for  life,  the  remainder  in  fee,  during  the  life  of  the  grantee  for  si. 
life  it  is  not  within  the  statute ;  but  if  he  dieth,  this  is  such  a  re- 
mainder as  is  within  the  statute,  although  it  be  dry  and  fruitless. 
If  a  gift  in  tail  or  a  lease  for  life  be  made,  the  remainder  in  fee,  this 
remainder  in  fee  is  not  within  the  statute.  But  if  a  man  hath  lands 
holden  by  knight-service  in  capite  in  possession,  reversion,  or  re- 
mainder, and  is  also  seised  of  socage  land,  and  devise  by  his  will  all 
his  lands,  and  after  he  selleth  away  the  capite  land,  or  that  land  is 
recovered  from  him,  the  will  is  good  for  the  whole  socage  land. 
The  values  both  of  the  third  part  and  the  two  parts  of  the  lands  shall 
be  taken  as  they  happen  to  be  at  the  time  of  the  death  of  the  devisor ; 
for  then,  his  will  takes  effect 

He  that  holds  by  knight-service  in  chief,  deviseth  by  his  will  a  |°*fy* 
rent,  common,  or  other  profits  as  shall  amount  to  the  value  of  two  peihafn 
parts  out  of  all  his  lands :  this  rent  issueth  only  out  *of  the  two  KS^and^ 
parts,  and  the  third  part  is  free  of  it     And  if  he  hath  lands  holden  ^gi'!??6, 
by  knight-service,  and  not  in  capite,  he  may  charge  two  parts  of    *      ' 
the  knight-service  as  is  aforesaid,  and  all  his  socage  land,  &c.     And  6Co<  I7  18L 
if  he  hath  only  socage  land,  he  may  by  his  will  charge  it  at  his  plea-  {[^Mitw'i 
sure,  so  as  the  king's  and  lord's  third  part  is  free,  and  the  heir's  two  case.  <8Co. 
parts  charged :  and  this  is  only  by  force -of  the  statute  of  34  H.  8.      cro.  c1»i») 

If  a  man  make  a  feoffment  in  fee  of  his  lands  holden  by  knight- 
service  to  the  use  of  such  person  and  persons,  and  of  such  estate 
and  estates,  &c.  as  he  shall  appoint  by  his  will,  in  this  case,  by  ope- 
ration of  law  the  use  and  state  vests  in  the  feoffor,  and  he  is  seised 
of  a  qualified  fee.  In  this  case,  if  the  feoffor  limit  estates  by  his  will, 
by  force  and  according  to  his  power,  there  the  uses  and  estates 
growing  out  of  the  feoffment  are  good  for  the  whole,  and  the  last 
will  is  but  directory  (6).  But  in  that  case,  if  the  feoffor  had  devised 
the  land  (as  owner  thereof)  without  any  reference  to  the  feoffment 

(6)  Adjudged  ace.  in  MyttomvA  LxUwkk,  W.  Jo.  7. — [Hargr.  a.  5.  Ill  b.] 
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and  power  thereby  given,  then  taking  effect  by  the  will,  it  is  void 

for  a  third  part     But  if  he  had  formerly  conveyed  two  parts  to  the 

use  of  his  wife,  &c.  and  after  devised  the  residue  by  his  will,  with- 

•112  a.    out  any  reference  to  his  power  by  the  'feoffment,  yet  this  will  enure 

to  declare  the  use  upon  the  feoffment,  because  he  had  no  power  as 

owner  of  the  land  to  devise  any  part  of  it  (7).     But  if  the  feoffment 

had  been  made  to  the  use  of  his  last  will,  although  he  deviseth  the 

<Mo.280.)    land  with  reference  to  the  fepffment,  yet  it  taketh  effect  only  by  the 

(645V     w*"»  an(*  not  ky  the  feoffment  (8).     All  which  and  *many  other 

points  of  intricate  and  abstruse  learning  you  shall  more  largely  read 

in  my  Reports. 

Ilia.  (e)  If  a  man  deviseth,  either  by  special  name  or  generally,  goods 
SadMhe  ^  or  chattels,  real  or  personal,  and  dieth,  the  devisee  cannot  take  them 
u? touAhe  w*^out  the  assent  of  the  executors (9).  But  when  a  man  is  seised 
deTi*>e  be-  of  lands  in  fee,  and  deviseth  the  same  in  fee,  in  tail,  for  life,  or  for 
(Jftvui'ib.  years,  the  devisee  shall  enter  ;  for  in  that  case  the  executors  have 
B.4*iaa2i2  n°  meddling  therewith.  And  in  the  case  of  a  devise  by  will  of 
e. 4j«.  4 h.  iandS)  whereof  the  devisor  is  seised  in  fee,  the  freehold  or  interest 
&r)  \  M£-  *n  'aw  *s  *n  (f^  ^e  devisee  before  he  doth  enter,  and  in  that  case 
Tfse.49.  nothing  (g)  (having  regard  to  the  estate  or  interest  devised)  de- 
$.&£%  scendeth  to  the  heir.  But  if  the  heir  of  the  devisor  entereth  and 
E*a  pb£\B*  holdeth  the  devisee  out,  he  may  enter  as  Littleton  (sect  167)  saith, 
S'E^aSu31,  or  ^ave  *"s  wr**  ^^  ex  ^ravi  quserela  ;  and  this  writ  (without 
Fonnedon.  any  particular  usage)  is  incident  to  the  custom  to  devise  ;  forother- 
H.'£°%vig*,  wise,  if  a  descent  were  cast  before  the  devisee  did  enter,  the  devisee 
lis,  i»,  &c?'  should  have  no  remedy.  After  an  actual  possession  this  writ  lieth 
^^"'(plit.  not  >  *°r  ^en  ^e  devisee  may  ^ave  h*8  ordinary  remedy  by  the 
aiob.  cro.    common  law  (a). 

Cha.201.  v    ' 

1  Sid.  191) 

(7)  This  was  the  point  adjudged  in  Sir  will,  seems  extremely  subtle.  However, 
Edward  Clere's  case;  and  though,  as  the  Lord  Coke  reports  it  as  adopted  by  the  judges 
whole  of  the  land  is  now  devisable,  the  doc-  in  Sir  Edward  Clere's  case;  and,  according 
trine  of  that  case  is  no  longer  of  consequence  to  Moore,  the  same  point  was  adjudged  in 
in  respect  to  the  extent  and  exercise  of  the  Battcy  and  TreviUan,  Mo.  278.  But  then  ts 
power  of  devising,  yet  it  may  be  material  for  to  the  former  of  these  cases,  the  opinion  on 
other  purposes ;  lor  it  comprehends  a  general  this  point  must  have  been  extra-judicial,  the 
rule,  settling  how  an  act  shall  operate,  where  feoffment  having  been  to  such  uses  as  shouU 
it  may  take  effect  in  two  ways,  that  is,  either  be  appointed  by  will,  and  not  to  the  use  of  tk 
as  the  execution  of  a  power  derived  from  in-  will  itself,'  and  as  to  the  latter  case,  it  west 
terest,  or  as  the  execution  of  a  power  not  ari-  off  finally  on  another  point.  The  reasoning 
sing  from  interest,  but  specially  reserved.  In  in  support  of  the  distinction  will  be  foasd 
the  great  case  of  Commendams  the  doctrine  ante,  271  b.  and  more  at  large  in  Mo.  516.— 
is  well  explained  by  Lord  Hobart,  and  finely  [Hargr.  n.  2.  112  a.  (142).] 

applied.    Hob.  160— [Hargr.  n.  1.  112  a.  [See  ante,  271  b.  p.  590.]— [JStf.1 

(141).]  (9)  Ace  Perk.  sect.  438.  570.  and  573.  to 

[See  ante,  p.  591,  n.  (b).]—  TIM.]  576.    The  other  authorities  relative  to  this 

(8)  The  distinction  here  made,  between  a  doctrine  will  be  found  in  Yin.  Abr.  Dense,  A. 
feoffment  to  the  use  of  a  last  will,  and  one  to  a.  and  Com.  Dig.  Administration,  C.  k— 
such  uses  as  the  feoffor  should  appoint  by  last  [Hargr.  n.  6.  HI  a.] 

(a)  As  to  the  writ  of  ex  grow  quserela,  see  ante,  vol.  1.  p.  396.  n.  (x). 

With  respect  to  devises,  it  may  be  further  remarked,  that  a  devise  imports  a  considera- 
tion in  itself,  and,  therefore,  cannot  be  averred  to  be  to  the  use  of  any  other  but  the  devisee. 
Hence,  a  devise  of  lands  cannot  be  averred  at  law  to  be  in  bar  of  dower,  jointure,  or  urj 
other  right  or  interest  to  which  the  devisee  is  entitled ;  though  in  equity,  we  have  seen,  » 
devise  is  sometimes  considered  as  a  satisfaction.  Ante,  vol.  1.  p.  611.  n.  110.  6  Cm.  Dig.  9* 
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*Testamentum,  is  (as  is  said  before)  testatio  mentis  (10,)  and     (646)* 
is  favourably  to  be  expounded  according  to  the  meaning  of  the  tes-     112  a. 
tator.     In  contractibus  benigna,  *in  testamentis  benignior,  in  ^ abseil011 
reslitutionibus  benignissima  interpretatio  facienda  est.  *112b. 

Testamentum,  i.  e.  testatio  mentis,  which  is  made  nullo  prse- 
sentis  metu  periculi,  sed  sold  cogitatione  mortalitatis.     Omne     22 
testamentum  morte  consummatum. 

AND  if  a  man  at  divers  times  makes  divers  testaments,  and  uttlbtow. 
divers  devises,  fyc.  yet  the  last  devise  and  will  made  by  him  shall  [Sect.168. 
stand,  and  the  others  are  void  (11).  m!w  uww 

are  several 

"Divers  testaments."  For  voluntas  test  at  oris  est  ambula-  inconsistent 
toria  usque  ad  mortem  (as  hath  been  said  before)  and  the  latter  fa^tTniy*16 
will  doth  countermand  the  first  And  it  is  truly  said,  that  the  first  8ha11,18^d- 
grant  and  the  last  will,  is  of  the  greatest  force.  2H  5  a  2 

Q  R.3.22.  (Cro. 

Eliz.9.    Cro. 

u Divers  devises,  fyc."     Here  by  (fyc.)  is  to  be  understood  as  well  J™'49-380- 
devises  of  chattels  real  or  personal,  as  of  freehold  and  inheritance  : 
also  that  in  one  will  where  there  be  divers  devises  of  one  thing,  the 
last  devise  taketh  place.     Cum  duo  inter  se  pugnantia  reperi-, 
untur  in  testamento,  ultimum  ratum  est  (12)  (b)  (c). 

(10)  See  the  note  on  this  sort  of  etymology  devisees  ought  to  take.  In  some  of  the  old 
in  fol.  110  a.  (ante,  vol.  1.  p.  58.  n.  5.) —  books  it  is  said  generally,  that  there  shall  be 
[Hargr.  n.  7.  112  a.]  a  joint-tenancy.    But  according  to  the  mo- 

(11)  The  words  and  the  others  are  void  are  dern  opinion,  and  as  it  seems,  the  best,  there 
not  in  L.  and  M.  Roh.  nor  P.  will  be  a  joint-tenancy  or  a  tenancy  in  com- 

(12)  There  is  a  great  contrariety  in  the  mod,  according  to  the  words  used  in  limiting 
books,  on  the  effect  of  two  inconsistent  de-  the  two  estates ;  by  which  we  presume  it  is- 
vises  in  the  same  will.  Some  hold  with  Lord  meant,  that  if  the  two  estates  given  by  the 
Coke,  that  the  second  devise  revokes  the  will  have  the  unity  or  sameness  of  interest 
first.  Plowd.  541.  Others  think,  that  both  in  point  of  quantity  essential  to  a  joint-te- 
devises  are  void  on  account  of  the  repugnancy,  nancy,  the  devisees  shall  be  joint-tenants, 
Ow.  84.  But  the  opinion  supported  by  the  but  otherwise  shall  be  tenants  in  common, 
greatest  number  of  authorities  is,  that  the  See  3  Atk.  493. — [Hargr.  n.  1. 112  b.  (144).] 
two  devisees  shall  take  in  moieties.  The  [That  if  a  thing  be  given  in  one  part  of  a 
authorities  for  and  against  Lord  Coke's  opi-  will,  to  one,  and  in  another  part  to  another, 
nion  are  well  collected  and  arranged  in  a  note  the  devisees  shall  take  in  moieties,  see  ace. 
in  the  English  edition  of  Plowden.  See  Edwards  v.  Symons,  6  Taunt.  218.  arg.  But 
page  541. — Also  amongst  these  who  think  the  general  rule  is,  that  of  two  inconsistent 
that  both  devises  shall  operate,  there  is  some  limitations  in  a  will,  the  latter  prevails.  See 
difference  as  to  the  manner  in  which  the  two  Wykham  v.  Wykham,  18  Ves.  421.] — [Ed.) 

Devises  are  void  against  creditors ;  except  devises  for  payment  of  debts  or  children's 
portions,  pursuant  to  a  marriage-settlement.  Stat.  3  W.  &  M.  c.  14.  s.  2,  3  &  4.  Ante, 
vol.  2.  p.  237-239.  n.  (o).  Devisees  are  entitled  to  aid  in  equity,  for  a  discovery  of  the 
deeds  relating  to  the  estate,  and  to  have  them  delivered  up  as  following  the  lands.  Duch- 
ess of  Newcastle  v.  Peiham,  3  Bro.  P.  C.  460.  A  devise  need  not  be  proved  in  the  ecclesi- 
astical court,  although  it  is  usually  done.  Cro.  Car.  296.  Where  it  relates  to  lands  in 
Middlesex  or  Yorkshire,  it  may  be  registered. 

With  regard  to  the  persons  who  may  devise;  it  is  observable,  that  all  persons  seised  in 
fee-simple,  and  who  are  capable  of  disposing  of  their  estates  by  any  conveyance,  inter  vivos, 
may  dispose  of  them  by  will.  See  ante,  chap.  32.  and  the  notes  there.  6  Cru.  Dig.  12- 
16.  As  to  what  persons  may  be  devisees,  see  ante,  vol.  1.  p.  188 — 190.  n.  (o).  6  Cru. 
Dig.  16—18.  And  as  to  what  property  may  be  the  subject  of  a  devise,  see  ante,  p.  636,  7. 
n.  (2).— [Ed.] 

(b)  That  a  will  is  not  to  be  construed  by  something  dehors,  as  by  the  state  of  the  property, 
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where  there  is  no  latent  ambiguity,  see  Page  v.  LepingweU,  18  Yes.  466.  Fotmatau  v. 
Poyntz,  1  Bro.  C.  C.  473.  Welby  v.  Welby,  2  Yes.  &  B.  199.  Doe,  d.  Oxenderiv.  Chi- 
chester, 4  Dow.  65.  Doe,  d.  Tyrrell  v.-Lyford,  4  Maul.  &  S.  550:  secus  where  the  subject 
of  the  devise  is  described  by  reference  to  some  extrinsic  fact;  for  then  extrinsic  evidence 
roust  be  admitted  to  ascertain  the  fact,  and  so  to  ascertain  the  subject  of  the  devise.  &nrf- 
ford  v.  Chichester,  1  Meriv.  653.  That  no  averment  is  allowed  to  explain  wills,  see  Plowd. 
345.  Bertie  v.  Lord  Faulkland,  Salk.  231.  Broughton  v.  Errington,  7  Bro.  P.  C.  461.  Et 
vid.  8  Ves.  jun.  22.  But  where  there  is  a  latent  ambiguity,  an  averment  supported  by  pa- 
rol evidence  is  admissible ;  as,  if  a  testator  having  two  sons  of  the  name  ot  John,  devises 
generally  to  his  son  John,  there  parol  evidence  will  be  admitted  to  prove  which  John  the 
testator  meant.  5  Co.  68  b.  2  Atk.  372.  Harris  v.  Bishop  of  Lincoln,  2  P.  Wms.  135. 
Et  vid.  Careless  v.  Corel  ss,  1  Meriv.  384.  She,  d.  Oxenden  v.  Chichester,  supra.  Ante, 
vol.  1.  p.  149.  n.  (9)  and  (h),  and  cases  there  cited.  "Where  parol  averments  are  allowed 
to  explain  a  will,  they  may  be  encountered  by  parol  averments.  Jones  v.  Newman.  1  Bl. 
Hep.  60.  Thomas  v.  Thomas,  6  T.  R.  671.  Langham  v.  Sandford,  2  Meriv.  6.  It  is  also 
a  general  rule,  with  regard  to  the  construction  of  wills,  4i  that  the  testator's  meaning  is  to 
be  collected  from  the  will  itself;  taking  in  aid  the  general  rules  of  construction,  established 
by  decision ;  that  the  court  is  not  to  make  a  will,  but  to  declare  the  plain  meaning  of  the 
words."  Per  Plumer,  V.  C.  Noel  v.  Weston,  2  Ves.  &  B.  271.,  Et  vid.  (TDcU  v.  Crone, 
3  Dow.  61.  68.  To  authorize  the  rejection  of  words  in  a  wiJJ,  there  must  be  an  absolute 
impossibility  of  construing  the  will,  those  words  being  retained.  The  mere  improbability 
that  a  testator  could  have  meant  what  he  has  expressed,  neither  amounts  to  a  cause  for  re- 
jection, nor  renders  the  devise  void  for  uncertainty.  Chambers  v.  Brailsford,  2  Meriv.  25. 
And  inconvenient  consequences,  not  in  the  contemplation  of  the  testator,  at  the  time  of 
making  his  will,  are  not  sufficient  to  authorize  a  variation  or  interpolation  in  the  terms  of 
a  bequest ;  where  those  terms  are  in  themselves  clear  and  intelligible.    Smith  V.  StreatfieH, 

1  Meriv.  358.  Et  vid.  Defflis  v.  Goldschmidt,  lb.  419.  So  on  the  other  side,  where  a 
testator  has  attempted  to  give  to  all  his  grand-children,  and  also  to  postpone  the  period  of 
vesting  till  twenty-five,  which  are  two  objects  legally  inconsistent;  the  court  cannot  choose 
between  these  inconsistent  objects,  so  to  give  effect  to  the  one  and  disappoint  the  other. 
Leake  v.  Bobinson,  2  Meriv.  388,  389. 

As  to  what  words  in  a  will  are  sufficient  to  pass  an  estate  in  fee-simple,  see  ante,  vol.  1. 

498,  9.  and  the  notes  there;  an  estate  tail,  ante,  vol.  1.  p.  547,  8.  n.  (n)  ;  an  estate  for 
ife,  ante,  vol.  1.  p.  18.  n.%(o),  p.  499.  n.  (p)  ;  and  estates  in  joint-tenancy  and  in  common, 
ante,  vol.  1.  p.  774,  5.  n.  (1). 

With  respect  to  void  devises ;  it  may  be  observed,  that  where  the  testator  devises  what 
the  law  already  gives,  or  in  mortmain,  or  where  any  fraud  has  been  practised  on  the  testator, 
the  devise  is  void  ab  initio.  As  1st,  where  the  testator  devises  lands  to  his  heir  at  law  in 
fee,  in  which  case,  we  have  seen,  the  heir  will  take  by  descent.  Ante,  vol.  2.  p.  165.  o. 
(2).  Plowd.  545.  2  Saund.  7.  n.  1  Stra.  487.  Welby  v.  Welby,  2  Ves.  &  B.  190.  And 
that,  although  the  devise  is  charged  with  the  payment  of  debts.  Haynworih  v.  Pretty, 
Cro.  Eliz.  833.  919.  Clarke  V.  Smith,  Com.  Rep.  72.  AUen  v.  Heber,  1  Bl.  Rep.  22.  But  the 
devisee  must  be  sole  heir ;  for  if  he  is  only  one  of  the  heirs,  he  will  take  under  the  devise. 
Beading  v.  Boyston,  1  Salk.  242.  2  Ld.  Raym.  829.  Com.  Rep.  123.  And  a  difference 
in  the  estate  will  render  the  devise  good.  Ante,  vol.  2.  p.  185.  n.  (2).  Plowd  545. 
Scott  v.  Scott,  Ambl.  383.  Cro.  Eliz.  431.  Bean's  case,  1  Leon.  112.  But  it  seems,  that 
a  devise  to  the  heir  and  another,  as  tenants  in  common,  will  not  prevent  the  heir's  taking 
his  moiety  by  grant.  Fearn.  Op.  128.  6  Cru.  Dig.  148.  2d.  Devises  to  charitable  uses. 
Ante,  vol  1.  p.  188 — 190.  n.  (a).  3d.  Where  fraud,  or  circumvention,' has' been  practised 
on  the  testator,  or  where  he  was  incapable  of  making  a  will  from  weakness  of  mind.  But 
equity  will  not,  on  these  grounds,  set  aside  a  will,  but  will  direct  a  trial  at  law  on  the 
issue  of  devisavit  vel  non.    Kerrick  v.  Bransby,  7  Bro.  P.  C.  437.     Webb  v.  Claverdoru, 

2  Atk.  424.  And  in  order  to  set  aside  a  will  for  fraud,  parol  evidence  may  be  given  of 
questions  asked  by  the  testator  at  the  time  of  executing  his  will.  A  devise  may  also 
become  void  by  an  event  subsequent  to  the  will ;  as  where  the  devisee  dies  before  the 
devisor,  the  devise  becomes  void.  Brett  v.  Bigden,  Plowd.  341.  Fuller  v.  Fuller,  Cro, 
Eliz.  422.  Button  v.  Simpson,  2  Vern.  722.  Wynn  v.  Wynn,  3  Bro.  P.  C.  95.  Good- 
right  v.  Wright,  1  P.  Wms.  397.  1  Stra.  25.  10  Mod.  370.  Warner  v.  White,  3  Bro. 
P.  C.  435.  And  a  republication  of  a  will  after  the  death  of  a  devisee  in  tail,  will  not  give 
any  estate  to  the  issue  of  the  devisee.  Doe  v.  Kelt,  4  T.  R.  601.  A  devise  may  .also  be 
void  for  uncertainty ;  as  where  it  is  impossible  to  discover  from  the  words  of  the  will,  to 
whom  the  estate  is  given.  Thomas  v.  Thomas,  6  T.  R.  671.  Leigh  v.  Leighy  15  Yes.  92. 
Barlow  v.  Bateman,  3  P.  Wms.  65.    4  Bro.  P.  C.  194.    Pyot  v.  Pyot9 1  Ves.  335.    Bee, 
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d.  Rayter  v.  Joinville,  3  East,  173.  Jones  v.  Hancock,  4  Dow.  198,  199.  203.  So  a  devise 
may  be  Toid  for  remoteness.  Leake  v.  Robinson,  2  Meriv.  363.  Proctor  v.  The  Bishop 
of  Bath  and  Wells,  2  H.  Bl.  358.    Infra,  n.  (c).—[Ed.] 

(c)  Before  the  close  of  this  chapter,  it  may  be  proper  to  advert  to  the  doctrine  of 
Executory  Devises ;  which  seems  to  have  originated  in  the  indulgence  shown  to  testators 
in  effectuating  their  intentions,  whereby  the  judges  were  induced  in  cases  of  wills,  as  well 
as  in  limitations  of  uses,  to  dispense  with  the  strict  rules  of  the  common  law,  according  to 
which  no  remainder  could  be  limited  over  after  an  estate  in  fee-simple,  nor  a  freehold  be 
created  to  commence  in  futuro.  An  executory  devise,  or  bequest,  therefore,  is  suoh  a 
limitation  of  a  future  estate  or  interest  in  lands  or  chattels,  as  the  law  admits  in  the  case 
of  a  will,  though  contrary  to  the  rules  of  limitation  in  conveyances  at  common  law. 
Fearn.  Exec.  Dev.  4. 

There  are  three  kinds  of  executory  devises;  the  1st  is,  where  the  devisor  disposes  of 
the  whole  fee,  but  upon  some  future  contingency  qualifies  that  disposition,  and  devises  the 
estate  over  to  some  other  person,  23  Eliz.  Dyer,  127  a.  Hoe  v.  Gcrils,  cited  Palm.  136. 
Pells  v.  Brown,  Cro.  Jac.  590.  Hanbury  v.  Cockerill,  1  Rol.  Abr.  835.  Heath  v.  Heath, 
1  Bro.  C.  C.  147.  Doe  v.  Weston,  2  Bos.  &  P.  324.  And  though  the  first  estate  be  not  vested, 
bat  contingent,  yet,  if  the  ulterior  devise  is  limited  so  as  to  take  effect  in  defeasance  of 
the  estate  first  devised,  on  an  event  subsequent  to  its  becoming  vested ;  it  will  be  deemed 
an  executory  devise.  Gulliver  v.  Wicket,  1  Wils.  105.  But  it  is  a  settled  rule  of  law 
that  no  no  devise  is  deemed  executory,  which  can  be  supported  as  remainder.  2  Bos.  &  P. 
298.  Denny,  d.  Agar  v.  Agar,  12  East.  253.  Crump  v.  Norwood,  2  Marsh.  161.  Romilly, 
knt.  v.  James,  6  Taunt.  263.  It  may  be  further  observed,  than  an  executory  devise  cannot 
be  barred.  Pells  v.  Brown,  supra.  Mullinix's  case,  cited  Palm.  136.  Ante,  vol.  1.  p.  515, 
516.  n.  (7).  And  therefore,  in  order  to  prevent  their  being  used  as  a  mean  of  creating  per- 
petuities, it  was  established,  that  an  executory  devise  must  vest  within  the  compass  of  a 
life,  or  lives  in  being,  and  twenty-one  years  and  nine  months  after.  Pelh  v.  Brown,  supra. 
Fairfax  v.  Heron,  Prec.  in  Ch.  67.  Taylor,  d.  Smith  v.  Biddall,  2  Mod.  289.  Stephens  v. 
Stephens,  Forr.  228.  Leake  v.  Robinson,  2  Meriv.  363.  For  the  principle  on  which  these 
limits  have  been  fixed,  see  Mr.  Hargrave's  second  argument  in  the  Thelluson  causes, 
p.  57.  ante,  vol.  1.  p.  515—516.  n.  (7).  A  devise  after  a  general  failure  of  heirs  or  issue, 
is  too  remote,  6  Cru.  Dig.  449 ;  and  we  have  seen,  that  the  words  "  dying  without  issue,*' 
or  "  without  leaving  any  issue,"  are  construed,  as, to  the  freehold,  to  mean  a  dying  without 
issue  generally,  by  which  therexnqfr  be  at  any  time  a  failure  of  issue,  ante,  vol.  1.  p.  548. 
n.  (n)  ;  though  as  to  the  personal  estate  it  i3  different,  for  there  the  same  words  shall  be 
construed  to  mean  a  dying  without  leaving  issue  at  his  death ;  the  reason  of  which  difference 
in  the  case  of  personalty  is,  in  order  to  support  the  devise  over,  which  otherwise  would  be 
too  remote.  Forth  v.  Chapman,  1  P.  Wms.  663.  Atkinson  v.  Hutchinson,  3  P.  Wms.  261. 
Southby  v.  Stonehouse,  2  Ves.  615.  Earl  of  Stafford  v.  Buckley,  Ibid.  180.  Exel  v.  Wal- 
lace, Ibid.  120.  Read  V.  SneU,  2  Atk.  616.  Sheffield  v.  Lord  Orrery,  3  Atk.  288.  Dansey 
v.  Griffiths,  4  Maul.  &  S.  61.  Crooke  v.  De  Vandes,  $  Ves.  197.  203.  The  reason  where- 
fore, in  the  case  of  a  devise  of  lands  of  inheritance  to  one,  or  to  one  and  his  heirs,  and  if  he 
die  without  issue,  then  to  another,  the  subsequent  words,  "  if  he  die  without  issue,"  shall 
either  reduce  or  enlarge  his  estate  to  an  estate-tail,  is,  because  they  are  supposed  to  be 
inserted  in  favour  of  the  issue,  tHat  they  shall  have  it;  and  the  intent  shall  take  place. 
S.  C.  4  Maul.  &  S.  62.  In  the  case  of  a  devise  in  fee,  with  an  executory  devise  over, 
curtesy  attaches  on  the  first  estate,  and  is  not  defeated  by  its  determination.  Buckworth 
v.  Thirkell,  1  Collec.  Jur.  332.    Ante,  vol.  1.  p.  561.  n.  (o). 

The  2d  sort  of  executory  devises,  is  that  of  a  devise  of  a  freehold  estate  to  commence 
in  futuro ,'  as  where  the  devisor,  without  departing  with  the  immediate  fee,  gives  a  future 
estate,  to  arise  either  upon  a  contingency,  or  at  a  period  certain,  unpreceded  by,  or  not 
having  the  requisite  connexion  with,  any  immediate  freehold ;  to  give  it  effect  as  a  remain- 
der. Fearn.  Ex.  Dev.  4th  ed.  17.  24.  Pay's  case,  Cro.  Eliz.  878.  Clarke  v.  Smith, 
1  Lutw.  798.  1  Freem.  244.  1  Wils.  206.  Devises  of  this  sort  are  sometimes  sup- 
ported as  remainders.  See  Purefoy  v.  Rogers,  2  Saund.  380.  Doe,  d.  Mussell  v.  Morgan, 
3  T.  R.  763.  And  wherever  the  first  devise  can  be  construed  to  pass  an  estate-tail  only, 
the  devise  over  will  be  deemed  a  remainder  expectant  on  the  determination  of  that  estate- 
tail,  and  not  an  executory  devise.  Spalding  v.  Spalding,  Cro.  Car.  185.  Wealthy  v.  Bos- 
viUe,  Rep.  Temp.  Hardw.  258.  Doe,  d.  Mussell  v.  Morgan,  supra.  Ante,  vol.  1.  p.  5£7,  8.  n. 
(w).  .Executory  devises  of  this  sort  must  vest  within  the  same  time,  as  was  mentioned  to 
be  prescribed  for  those  of  the  first  kind.  But  it  should  be  observed,  that  "  by  the  time  of 
vesting,"  is  meant,  the  vesting  of  the  freehold,  For  althjough  land  should  be  limited  for  a 
long  term  of  years,  with  remainder  to  the  unborn  son  of  a  person  then  living,  this  executory 
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demise  to  such  unborn  son  would  be  good ;  because  the  vesting  of  the  freehold  is  confined 
to  the  period  of  a  life  in  being:  for  upon  the  birth  of 'such  spn,  the  freehold  will  vest  in 
him ;  or,  upon  the  death  of  such  person  without  any  son,  it  must  vest  somewhere  else, 
subject  only  in  either  case  to  the  preceding  term.  Gore  v.  Gore,  2  P.  Wms.  28.  When 
an  estate  is  devised  to  a  person  upon  an  event,  which  is  too  remote ;  a  devise  over,  depend- 
ing (in  the  same  event,  is  also  void.  Proctor  v.  Bishop  of  Bath,  2  Hen.  Bl.  358.  Earl  of 
Chatham  v.  Tothill,  6  Bro.  P.  C.  451.  1  Ves.  134.  So  a  devise  after  failure  of  the  issue 
or  heirs  of  A.,  where  no  estate-tail  is  already  vested  or  given  by  the  express  words  of  the 
will,  or  arises  by  implication,  to  such  issue  or  heirs,  is  void  in  its  creation :  for  if  A.  should 
have  heirs  or  issue,  they  might  last  for  ever ;  and,  while  they  did,  there  would  be  nobody 
who  could  bar  the  estate  thus  devised,  so  that  a  perpetuity  would  be  created.  DougL. 
506.  n.  Wright  v.  Hammond,  8  Vin.  Ab.  110.  1  Stra.  427.  Lanesborough  v.  Fox,  3  Bro. 
P.  C.  130.  Goodman  v.  Goodright,  1  Bl.  Rep.  188.  Dougl.  507.  But  though  in  genera] 
a  devise  after  a  general  failure  of  heirs  or  issue,  is  void,  yet  this  rule  admits  of  some 
exceptions :  As,  1st.  where  a  person  who  is  entitled  to  a  reversion  expectant  on  the  deter- 
mination of  an  estate-tail,  devises  the  lands  to  another,  after  failure  of  issue  of  the  tenant 
in  tail ;  this  is  held  to  be  an  immediate  devise  of  the  reversion,  and  therefore  good.  Badger 
v.  Lloyd,  1  Ld.  Raym.  523.  1  Salk.  232.  Fearn.  Ex.  Dev.  326.  Jones  v.  Morgan, 
3  Bro.  P.  C.  322.  Lytton  v.  Lytton,  4  Bro.  C.  C.  441.  2d.  A  devise  in  default  of  issue 
of  the  devisor :  which  has  been  construed  to  be  a  conditional  devise,  to  take  effect  at  the 
death  of  the  testator,  and  has  therefore  been  held  not  to  be  executory.  WillingtonY.  Willing- 
ton,  1  Bl.  Rep.  645.  French  v.  Cadell,  3  Bro.  P.  C.  257.  3d.  A  devise  over  for  life,  to  a  per- 
son in  esse,  to  take  place  on  failure  of  issue  of  the  first  devisee,  may  be  good ;  because,  the 
future  limitation  being  only  for  the  life  of  a  person  in  esse,  it  must  necessarily  take  place 
during  that  life,  or  not  at  all :  and  therefore  the  failure  of  issue,  in  that  case,  is  confined  to 
the  compass  of  a  life  in  being.  Fearn.  Ex.  Dev.  279.  Doe  v.  Lyde,  1  T.  R.  593. 
4th.  Where  an  estate-tail  is  raised  by  implication,  in  the  person,  on  the  failure  of  whose 
heirs  or  issue  the  statute  is  devised  over :  in  which  case  the  second  devise  is  supported  as  a 
remainder,  expectant  on  the  determination  of  such  prior  estate-tail.  Waiter  v.  Drew,  Com. 
Rep.  372.    Jones  v.  Morgan,  supra.     Ante,  vol.  1.  p.  547,  8.  n.  (n). 

3d.  With  respect  to  executory  devises  of  terms  for  years : — A  bequest  over  of  a  term  for 
years,  after  a  previous  disposition  for  life,  was  formerly  void ;  because,  an  estate  for  life 
being  of  greater  estimation  in  the  eye  of  the  law  than  the  longest  term  for  years,  it  was 
concluded,  that  the  limitation  of  a  term  for  years,  to  a  person  for  life,  was  a  complete  dis- 
position of  it ;  and  it  was  also  considered  that  the  possibility  of  a  term's  continuing  longer 
than  the  life  of  the  person,  to  whom  it  was  first  bequeathed,  was  not  such  an  interest  as 
by  the  rules  of  law  could  be  limited  over.  1  Burr.  284.  But  such  bequest  is  now  good. 
6  Cru.  Dig.  476,  477.  Matthew  Manning's  case,  8  Co.  95.  LampeVs  ease,  10  Co.  46. 
And  in  like  manner  a  similar  declaration  of  a  trust  of  a  term,  is  good.  1  Burr.  284.  1 
Vern.  235.  And  though  to  a  person  not  in  esse,  or  not  ascertained.  Cotton  v.  Heath,  1  Rol. 
Abr.  612.  1  Ab.  Eq.  191.  Although  a  devise  of  a  term  for  years  to  a  person  and  the  heirs 
of  his  body,  vests  the  entire  and  absolute  property  of  the  term  in  him,  if  not  restrained  by 
subsequent  words;  yet,  if  a  devise  over  of  it  is  made,  which  is  within  the  rules  established 
for  preventing  perpetuities,  it  will  be  supported  as  an  executory  devise.  And  the  devisee 
for  life  cannot  bar  the  devise  over;  nor  will  any  subsequent  union  of  the  freehold  or  inheri- 
tance, with  the  interest  so  given  to  the  first  devisee,  or  a  feoffment,  or.  other  act  of  forfei- 
ture, by  such  first  devisee,  extinguish  or  affect  the  interest  of  the  ulterior  devisee.  Fearn. 
Ex.  Dev.  55.  Hamington  v.  Rudyard,  cited  10  Rep.  52  a.  Cotton  v.  Heath,  supra.  But 
an  executory  bequest  of  a  term  for  years,  as  well  as  executory  devises  of  estates  of  inheri- 
tance, must  vest  within  the  compass  of  a  life  or  lives  in  being,  and  twenty-one  years  and 
some  months  after.  Therefore  where  a  term  for  years  is  given  over,  after  a  general  and 
indefinite  failure  of  issue,  it  is  void,  as  being  too  remote.  Burford  v.  Lee,  2  Freera.  210. 
Love  v.  Windham,  1  Mod.  50.  And  such  limitations  cannot  be  supported  as  remainders. 
6  Cru.  Dig.  481.  But  where  there  are  words  to  restrain  the  failure  of  issue  to  a  life  or 
lives  in  being,  and  twenty-one  years  and  some  months  after,  it  is  good.  Duke  of  Norfolk's 
case,  3  Ch.  Ca.  1.  Pollexf.  223.  Lamb  v.  Archer,  1  Salk.  225.  Fletcher's  case,  1  Ab.  Eq. 
193.  Long  v.  Blackall,!  T.  R.  100.  And  the  court  of  chancery  has  very  much  inclined  to 
lay  hold  of  any  words  in  a  will,  to  restrain  the  generality  of  the  words  "dying  without 
issue,"  and  confine  them  to  dying  without  issue  living  at  the  time  of  the  person's  decease, 
•in  order  to  support  the  intention  of  the  testator :  by  which  construction  the  devise  over  be- 
comes valid,  being  confined  to  the  period  of  a  life  in  being.  Target  v.  Gaunt,  1  P.  Wms. 
432.  Forth  v.  Chapman,  I  P.  Wms.  663.  Atkinson  v.  Hutchinson,  3  P.  Wms.  258.  Good- 
title  v.  Pegden,  2  T.  R.  720.     Wilkinson  v.  South,  7  T.  R.  555.    But,  in  devises  of  terms, 
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there  is  no  distinction  between  words  giving  an  express  estate-tail,  or  by  implication,  Fearn. 
Ex.  Dot.  233.  1  P.  Wms.  433.  3  P.  Wms.  268 ;  nor  between  a  devise  to  one  for  life 
expressly,  and  if  he  die  without  issue,  remainder  over;  or  to  one  indefinitely,  and  if  he  die 
without  issue,  remainder  over.  Love  v.  Windham,  supra.  Clare  v.  Clare,  Forrest.  21. 
Fearn.  Ex.  Dev.  275.  An  executory  devise  of  a  term  tor  life  to  a  person  in  esse,  to  take 
place  upon  a  dying  without  issue  of  another,  is  good ;  because,  the  future  limitation  being 
only  for  the  life  of  a  person  in  esse,  it  must  necessarily  take  place  during  that  life  ob  not  at 
all :  and  therefore  the  failure  of  issue  is,  in  that  case,  confined  to  the  compass  of  a  life  in 
being.     Oakes  v.  Chalfont,  Pollexf.  38.    Et  vid.  3  Atk.  449.    Doe  v.  Lyde,  I  T.  R.  593. 

With  regard  to  executory  devises  in  genera],  it  may  be  further  observed,  that,  where  one 
limitation  of  a  devise  is  executory,  all  the  subsequent  ones  are  so  likewise.  Fearn.  Ex. 
Dev.  334.  Carth.  310.  Gore  v.  Gore,  2  P.  Wms.  28.  A  preceding  executory  limitation 
may,  however,  be  uncertain  and  contingent;  when  a  subsequent  one,  though  to  take  effect 
in  future,  may  not  be  uncertain  or  conditional  (otherwise  than  in  respect  of  the  possibility 
of  its  expiration  before  the  former  vests  or  fails) ;  but  may  be  so  limited  as  to  take  effect 
either  in  default  of  the  preceding  limitation  taking  effect  at  all,  or  by  way  of  remainder 
after  it,  if  that  should  take  effect.  In  either  of  those  cases  it  must  vest  at  the  time  appoint- 
ed for  the  preceding  limitation  to  vest :  for,  should  the  preceding  limitation  fail  of  taking 
effect,  the  subsequent  one  will  then  vest  in  possession .  should  the  preceding  take  effect, 
the  subsequent  one  will  at  the  same  time  vest  in  interest  as  a  remainder  .upon  the  preceding 
one,  and  then  become  liable  to  the  same  modes  of  destrnction,  to  which  other  remainders  of 
the  same  kind  are  subject.  Brownsword  v.  Edwards,  2  Ves.  243.  Southby  v.  Storehouse, 
2  Ves.  610.  A  distinction  must,  however,  be  made  between  cases  of  this  nature,  aad  the 
case  where  a  testator  devised  to  fi.  his  son  and  heir;  and  if  he  died  before  twenty-one,  and 
without  issue  of  his  body  then  living,  the  remainder  over,  &c.  B.  survived  the  twenty-one 
years,  and  then  sold  the  lands  and  died ;  and  it  was  held,  that  he  had  a  fee-simple  imme- 
diately :  for  the  estate-tail  was  limited  to  arise  upon  a  contingency  subsequent.  Collinson 
v.  Wright,  1  Sid.  148.  And  also,  where  a  person  devised  lands  to  his  wife  till  his  son 
came  of  age;  and  then  that  his  son  should  have  the  land  to  him  and  his  heirs;  and  if  he 
died  without  issue  before  his  said  age,  then  to  his  daughter  and  her  heirs ;  this  was  held 
to  be  a  good  executory  devise  to  the  daughter,  if  the  contingency  happened ;  and  if  he  lived 
to  twenty-one,  though  he  after  died  without  issue,  or  left  issue  though  he  died  before  twen- 
ty-one ;  yet  the  daughter  was  not  to  have  the  land,  because  he  was  to  die  without  issae  and 
before  twenty-one,  or  else  the  daughter  could  not  take.  Et  vid.  ace.  Eastman  v.  Baker,  1 
Taunt,  174.  It  is  observable,  that,  in  the  two  cases  which  have  been  last  stated,  the  de- 
vise to  the  son  was  in  fee,  so  as  not  to  admit  a  regular  remainder  after  it:  whereas  in  that 
of  Brownsword  v.  Edwards,  the  first  devise  was  in  tail,  upon  which  Lord  Harkwicke  laid 
so  much  stress  as  to  say,  that  had  the  devise  been  to  B.  and  his  heirs,  the  construction  he 
gave  could  not,  he  believed,  be  made;  for  where  there  was  such  a  contingent  limitation, 
he  did  not  know  that  the  court  had  changed  the  word  "heirs"  into  "heirs  of  the  body,"  to 
make  it  so  throughout.  Fearn.  Ex.  Dev.  6th  ed.  389 — 392.  With  respect  to  this  class  of 
cases,  it  may  be  remarked,  that  a  devise  to  the  heir  at  law  in  fee,  with  an  executory  devise 
over  in  case  he  does  not  attain  twenty-one  years  of  age,  does  not  alter  the  quality  of  the 
estate,  which  he  would  otherwise  have  taken  as  heir ;  but  he  takes  by  descent,  and  not  by 
purchase :  and  the  defeasibillty  of  the  estate,  upon  the  happening  of  the  event  which  was 
contemplated  by  the  will,  makes  no  difference.  Doe,  d.  Pratt  v.  Timons,  1  Barn.  &  A. 
350.  Et  vid.  Chaplin  v.  Leroux,  56  Geo.  3.  cited  ibid.  541.  Buekworth  v.  Thirkell,  3  Bos. 
&  P.  652.  n. 

That  a  preceding  executory  limitation  is  not  a  condition  precedent,  see  ante,  p.  87.  n. 
(l  2).  Jones  v.  Westcombc,  1  Ab.  Eq.  245.  Andrews  v.  Fulham,  cited  1  Ves.  421.  Roe  v. 
Weskett,  cited  1  Ves.  421.  I  Wils.  107.  3  Bun.  1624.  Gulliver  v.  Wiekett,  1  Wils.  105. 
Avelyn  y.  Ward,  1  Ves.  420.  That  limitations  over,  after  an  executory  devise  of  the  whole 
interest,  may  be  good  as  alternatives,  if  no  one  of  the  preceding  executory  limitations  hap- 
pens to  vest;  but  when  once  any  preceding  executory  limitation,  which  carries  the  whole 
interest,  happens  to  take  place,  that  instant  all  the  subsequent  limitations  become  void,  and 
the  whole  interest  is  then  vested,  see  Massenburgh  y.  Ash,  1  Vern.  234.  304.  Higgins  y. 
Bowler,  1  P.  Wms.  98.  Salk.  156.  Stanly  v.  Leigh,  2  P.  Wms.  686.  Stephens  v.  Stephens, 
Forr.  228.  See  further  as  to  the  distinction  between  the  cases  where  a  subsequent  limita- 
tion may  become  good,  and  where  not,  Fearn.  Ex.  Dev.  491.  Sabbarton  v.  Sabbarton,  Forr# 
245.  That  a  limitation,  which  was  originally  a  contingent  remainder,  may  take  effect  as 
an  executory  devise ;  as  where  the  freehold,  upon  which  the  contingent  limitation  depends, 
becomes,  by  the  death  of  the  first  devisee  in  the  testator's  life-time,  incapable  of  taking 
effect :  in  which  case,  the  subsequent  limitation,  if  the  contingency  has  not  then  happened, 
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shall  enure  as  an  executory  devise,  rather  than  fail  for  want  of  that  preceding  freehold 
which  had  never  taken  effect,  see  Fearn.  Ex.  Dev.  492.    Hopkins  y.  Hopkins,  Forr.  44. 

1  Yes.  269.  1  Atk.  581.  Stephens  v.  Stephens,  supra.  Bat  when  a  preceding  freehold  has 
once  vested,  no  subsequent  accident  will  make  a  contingent  remainder  enure  as  an  execu- 
tory devise :  it  being  a  rule  that,  wherever  a  devise  may  be  construed  a  contingent  remain- 
der, ir  shall  never  be  considered  as  an  executory  devise.  Fearn.  Ex.  Dev.  498.  As  to  the 
distinction  between  executory  devises  per  verba  de  prassenti,  and  per  verba  de  fuiuro,  sea 
Fearn.  Ex.  Dev.  603-510.  That  where  there  is  an  executory  devise,  and  the  freehold  is 
not  in  the  meantime  disposed  of,  the  freehold  and  inheritance  descend  to  the  testator's  heir 
at  law,  see  Pay's  ease,  Cro.  Eliz.  878;-  and  also  the  intermediate  profits,  Hopkins  v.  Hop- 
kins, supra.  Bullock  v.  Stones,  2  Yes.  521 .  But  a  devise  of  the  residue  will  pass  such  pro- 
fits. Stephens  v.  Stephens,  supra.  Rogers  v.  Gibson,  1  Yes.  485.  That  executory  interests 
in  lands  of  freehold,  as  well  as  executory  interests  in  terms  for  years,  are  devisable,  see 
ante,  p.  636-7.  n.  (2).  Veizy  v.  Pinwell,  Pollexf.  44.  Wind  v.  JeyklL,  1  P.  Wms.  572; 
that  the  latter  are  assignable,  Thimpland  v.  Courieney,  2  Freem.  250.     Theobalds  v.  Duffty, 

2  P.  Wms.  608.  Wright  v.  Wright,  1  Yes.  409 ;  and  the  former  may  be  passed  at  law  by 
fine  by  way  of  estoppel,  6  Cru.  Dig.  552 ;  and  that  both  are  descendible  and  transmissible 
to  the  heirs  and  executors  of  the  devisee,  See  Gvrnelly.  Wood,  8  Yin.  Abr.  112.  Willes, 
211.  Goodright  v.  Searle,  2  Wils.  29.  That  in  cases  of  contingent  or  executory  interests, 
the  court  of  chancery  will  interfere  in  behalf  of  the  persons  entitled  to  such  interests,  to 

?revent  unreasonable  waste  being  committed  by  the  tenants  in  possession,  see  Garth  v. 
Cotton,  3  Atk.  757.  Post,  vol.  3.  p.  246.  n.  (q).  Stansfield  v.  Habergham,  10  Ves.  278. 
With  respect  to  trusts  of  accumulation,  the  stat  39  &  40  Geo.  3.  c.  98.  enacts,  that  no 
person,  by  deed  or  will,  &c.  shall  settle  or  dispose  of  any  real  or  personal  property,  in  such 
manner  that  the  rents  or  produce  shall  be  accumulated  for  a  longer  term  than  the  life  of  the 
settler;  or  twenty-one  years  after  his  decease ;  or  during  the  minority  of  any  party  living  at 
his  decease ;  or  the  minorities  of  persons  beneficially  entitled :  and  any  other  direction  shall 
be  roid,  and  the  rents,  &c.  go  to  the  persons  entitled  thereto,  s.  1.  But  nothing  in  this  act 
is  to  extend  to  any  provision  for  payment  of  debts,  or  for  raising  portions  for  children,  or 
touching  the  produce  of  timber,  s.  2  :  nor  to  any  disposition  of  heritable  property  in  Scot- 
land, 8.  3.  The  restrictions  of  this  act  are  to  take  effect  with  respect  to  wills  made  before 
the  passing  of  the  act,  only  where  the  testator  shall  be  living,  and  of  sound  and  disposing 
mind,  after  the  expiration  of  twelve  calendar  months  from  the  passing  of  the  act,  s.  4.  Al- 
though a  trust  of  accumulation  created  by  will  during  the  continuance  of  a  life,  is  Toid  un- 
der this  statute,  yet  such  trust  will  be  supported  in  equity  during  the  time  allowed  by  the 
act,  namely,  twenty-one  years.  Griffith  v.  Fere,  9  Ves.  127.  Longdon  v.  Simson,  12  Ves. 
295.  Leake  v.  Robinson,  2  Meriv.  389.  On  the  construction  of  this  statute,  see  Mr.  Pres- 
ton's observations,  in  Fearn.  Cont,  Rem.  6th  edit.  538-542^- [£rf.] 
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CONTAINING  MR.  BUTLER'S  NOTES. 


NOTE  I. 

{Page  2  of  this  volume.) 

7%e  doctrine  of  condition*  is  derived  to  us  from  the  feudal  law.  The  rents  and  services  of 
the  feudatory  are  mentioned  by  feudal  writers,  as  conditions  annexed  to  his  fief.  If  he  ne- 
glected to  pay  his  rent,  or  perform  his  service,  the  lord  might  resume  the  fief.  But  the  pay- 
ment of  rent  and  the  performance  of  feudal  service  were,  for  a  long  period  of  time,  the  only 
conditions  that  could  be  annexed  to  a  fief;  and,  the  latter,  whether  expressed  or  not,  was 
always  presumed  by  the  law  ; — being  incident  to,  and  inseparable  from,  the  estate  of  the 
feudatory.  In  this  sense  they  are  called  conditions  in  law,  or  implied  conditions.  Afterwards, 
when  other  conditions  were  introduced,  the  estates  to  which  thev  were  annexed  were  ranked 
among  improper  fiefs. — See  Sir  Thomas  Craig,  De  Jure  FeudaU,  lib.  2.  ditg.  4.  sect.  1,  2, 3. 
Conditions  or  this  last  sort  were  called  express,  or  conventional^  conditions.  By  an  appli- 
cation, in  some  respects  very  much  forced,  of  the  original  principle  of  conditions,  that  on 
the  non-performance  of  them,  the  lord  might  resume  his  fief,  conditional  fees  at  common 
law,  and  some  other  modifications  of  landed  property,  were  introduced  as  estates  upon  con- 
dition. These  are  often  of  such  a  nature,  as  to  make  it  more  natural  that  a  stranger  should 
have  the  estate  on  the  non-performance  of  the  condition,  than  the  donor : — and,  that  the 
lord,  instead  of  being  confined  to  his  right  of  resumption,  should  have  it  in  his  power  to 
compel  the  performance  of  the  condition,  or  recover  from  the  donee  a  compensation,  or  sa- 
tisfaction, for  the  breach  of  it.  But,  as  all  these  estates  were  introduced  as  estates  upon  con- 
ditions, the  law,  where  it  still  considers  them  as  conditions,  and  except  where  it  has  been 
altered  by  act  of  parliament,  confines  the  donor's  remedy  to  the  resumption  of  the  estate, 
and  gives  that  remedy  only  to  the  donor  and  his  heirs. — Considered  in  this  sense,  the  word 
Condition  has,  in  our  law,  a  much  more  contracted  meaning  than  it  has  in  the  civil  law ; 
where  it  signifies,  generally,  all  those  pactions,  or  agreements,  which  regulate  that  which 
the  contractors  have  a  mind  should  be  done,  if  a  case,  which  they  foresee,  should  come  to 
pass.     This  is  the  definition  of  Domat,  lib.  1.  tit.  1.  sect.  4.— [Butter,  note  84.] 

NOTE  II. 
(Page  6  of  this  volume.) 

Ace.  1  Roll.  Abr.  410.  L.  30.  though  it  stands  indifferent  whether  It  be  the  speaking  of 
the  grantor  or  grantee ;  for  in  that  case  it  shall  be  referred  to  the  grantor,  as  no  condition 
can  be  reserved  or  made,  but  on  the  part  of  the  donor,  lessor,  or  feoffor.  Dyer,  6.  And  it 
is  immaterial  in  what  part  of  the  deed  the  word  proviso  stands,  and  though  there  be  cove- 
nants before  or  after.  2  Rep.  70,  71.  1  Roll.  Abr.  407.  Dyer,  311.  But  when  it  does 
not  in  trod  ace  a  new  clause,  and  only  serves  to  qualify  or  restrain  the  generality  of  a  former 
clause,  it  is  not  a  condition.    Moore,  307.  707.       « 

We  should  carefully  distinguish  between,  I.  A  condition,  II.  A  remainder,  III.  And  a  con- 
ditional limitation.  IV.  It  may  also  be  proper  to  notice,  in  this  place,  the  effect  of  a  condition, 
defeating  the  estate  of  a  tenant  to  the  praecipe  in  a  recovery. 

I.  We  have  seen  that  a  condition  defeats  the  whole  estate ;  that  none  but  the  donor  or  the 
heir  can  take  advantage  of,  or  enter  for,  the  breach  of  it;  and  that,  when  he  enters,  he  is  in 
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as  of  his  old  estate.  Such  is  the  case*  put  by  Littleton  of  a  feoffment  in  fee,  reserving  a 
Yearly  rent,  with  a  condition  that,  if  the  rent  be  behind,  it  shall  be  lawful  for  the  feoffor  and 
his  heirs  to  enter. 

II.  A  remainder  is  defined  by  Lord  Coke,  ant  143.  to  be  "  a  remnant  of  an  estate  in  lands 
or  tenements,  expectant  on  a  particular  estate,  created  together  with  the  same,  at  the 
same  time ;"  so  that  it  waits  for,  and  only  takes  effect  in  possession,  on  the  natural  ex- 
piration or  determination  of  the  first  estate ;  as,  if  a  man  limits  an  estate  to  A.  for  life,  and 
after  his  decease  to  B.  in  fee,  this  is  a  remainder :  it  does  not  defeat,  but  it  expects  the  natu- 
ral end  and  expiration  of  the  first  estate  limited  to  A.  for  his  life;  and,  when  that  event  hap- 
pens, not  the  heir,  bat  a  stranger  has  the  advantage  of  it. 

III.  A  conditional  limitation  partakes  of  the  nature  both  of  a  condition  and  a  remainder. 
It  is  to  be  observed,  that  at  the  common  law,  whenever  either  the  whole  fee,  or  a  particular 
estate,  as  an  estate  for  life,  or  in  tail,  was  first  limited,  no  condition  or  other  quality  could  be 
annexed  to  this  prior  estate  which  would  have  the  double  effect  of  defeating  the  estate,  and 
passing  the  land  to  a  stranger :  for,  as  a  remainder,  it  was  void,  being  an  abridgment  or  de- 
feasance of  the  estate  first  limited ;  and,  as  a  condition,  it  was  void,  as  no  one  but  the 
donor  or  the  heirs  could  take  advantage  of  a  condition  broken,  and  the  entry  of  the  donor  or 
his  heirs  unavoidably  defeated  the  livery,  upon  which  the  remainder  depended.  On  these 
principles  it  was  impossible,  by  the  old  law,  to  limit  by  deed,  if  not  by  will,  an  estate  to  a 
stranger,  upon  any  event  which  went  to  abridge  or  determine  an  estate  previously  limited. 
But  the  expediency  and  utility  of  such  limitations,  assisted  by  the  revolution  effected  in 
our  law  by  the  statute  of  Uses,  at  length  forced  them  into  use,  in  spite  of  the  maxim  of  law, 
that  a  stranger  cannot  take  advantage  of  a  condition.  These  limitations  are  now  become 
frequent,  and  their  mixed  nature  has  given  them  the  appellation  of  conditional  limitations : 
they  so  far  partake  of  the  nature  of  conditions,  as  they  abridge  or  defeat  the  estates  pre- 
viously limited ;  and  they  are  so  far  limitations,  as,  upon  the  contingency  taking  place,  the 
estate  passes  to  a  stranger.  Such  is  the  limitation  to  A.  for  life,  in  tail,  or  in  fee,  pro- 
vided, that  when  C.  returns  from  Rome,  it  shall  from  thenceforth  remain  to  the  use  of 
B.  in  fee.  See  Mr.  Fearne's  Essay  on  Contingent  Remainders,  6th  ed.  p.  9.  Of  late, 
however,  it  has  been  frequently  argued,  that  the  difference  between  a  remainder,  and  what 
is  generally  understood  by  a  conditional  limitation,  is  merely  verbal.  See  10  Mod.  Rep. 
423.  Mr.  Douglas's  note  to  page  727,  of  his  Reports,  and  Mr.  Fearne's  reply  in  the  last 
edition  of  his  Essay,  6th  ed.  p.  15. 

IV.  In  addition  to  what  has  been  mentioned  in  the  concluding  note  on  202  b.  respecting 
the  principle,  that,  when  a  feoffor  enters  for  a  condition  broken  he  is  in  as  of  his  former  es- 
tate—it may  be  observed,  that,  when  a  tenant  for  life  joins  with  a  remainder-man  in  suffer- 
ing a  common  recovery,  it  is  sometimes  practised,  as  a  precaution  against  letting  in  the  in- 
cumbrances of  the  remainder-man,'  to  annex  a  condition  to  the  estate  of  the  bargainee  or  releasee^ 
who  ie  made  tenant  to  the  praecipe,  on  the  nonperformance  of  which  his  estate  is  to  become  w*dL 
For,  if  A  be  tenant  for  life,  with  remainder  in  tail  to  B.  and  B,  executes  leases,  confesses 

judgments,  or  otherwise  incumbers  his  estates ;  and  afterwards  A.  and  B.  join  in  suffering* 
a  common  recovery,  all  the  incumbrances  of  B,  are  immediately  let  in  upon  the  fee  guinea 
by  the  recovery ;  and  that  fee,  and  every  estate  derived  out  of  it  are  subject  to  them.  To 
avoid  which,  A.  the  tenant  for  life,  by  lease  and  release,  or  by  bargain  and  sale  enrolled, 
conveys  the  estate  to  the  intended  tenant  to  the  precipe,  to  hold  .to  him  and  his  assigns 
during  the  joint  lives  of  him  and  the  grantor  or  bargainor ;  with  a  declaration,  that  such 
grant  and  release,  or  bargain  and  sale  is  made,  to  enable  the  grantee  or  bargainee  to  be 
tenant  of  the  freehold  in  the  proposed  recovery;  and  a  declaration  of  the  uses,  to  which  it  is 
intended  that  the  recovery  shall  enure.  Then  a  proviso  is  inserted,  that,  if  the  bargainee  or 
releasee  do  not,  within  six  months,  pay  the  tenant  for  life  100,000/.  or  some  other  very  large 
•am  of  money,  the  bargain  and  sale,  or  grant  and  release,  shall  be  void ;  and  that  it  shall  be 
lawful  for  the  bargainor  or  grantor  to  enter,  as  in  his  former  estate.  The  money  is  not  paid 
at  the  day  appointed ;  and  thereupon  the  bargain  and  sale,  or  grant  and  release,  it  void, 
and  the  bargainor  or  grantor  becomes  seised  of  his  ancient  life  estate.  But,  though  the 
bargain  and  sale  becomes  void,  yet,  as  at  the  time  of  suing  the  original  writ  and  the  praecipe, 
the  bargainee  or  releasee  was  tenant  of  the  freehold,  the  subsequent  cesser  or  determination 
of  his  estate  does  not  impeach  the  recovery.  For,  if  the  person  against  whom  the  praecipe 
is  brought,  be,  at  the  time  when  the  praecipe  is  sued,  or  at  any  time  before  judgment,  actual 
tenant  of  the  freehold,  it  is  immaterial  what  becomes  of  it  afterwards.  This  doctrine  has 
been  carried  so  far,  that  where  a  tenant  to  the  freehold  was  made  by  a  fine,  and  the  fine  has 
been  reversed,  yet  the  recovery  was  held  good.  (See  Lloyd  v.  Evelyn,  1  Salk.  568 ;  and 
see  1  Shower's  Rep.  347.  Hob.  262.  Noy,  126.  1  Mod.  218.)  The  recovery  therefore,  in 
this  case,  is  good  ;  the  freehold  upon  which  it  was  suffered  is  determined ;  and  the  bargainor 
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or  grantor  comes  in  of  his  original  estate,  and  of  Course  aToids  all  the  leases,  judgments, 
and.other  incumbrances  of  the  tenant  in  tail.  The  reason  why  the  conveyance  is  made  to 
the  bargainee  or  releasee  during  the  joint  lives  of  him  and  the  grantor  or  bargainor,  is,  to 
preserve,  as  far  as  the  ease  admits,  his  powers,  by  leaving  the  reversion  in  him. — For  sup- 
posing A.  to  be  tenant  for  life  with  the  usual  powers  of  leasing,  jointuring,  and  charging; 
remainder' to  trustees  to  preserve  contingent  remainders ;  remainder  to  J/b  first  and  other 
sons  in  tail  male ;  remainder  to  his  daughters  as  tenants  in  common  in  tail,  with  cross  remain* 
ders  in  tail  between  them,  if  more  than  one,  with  remainders  over ;  Jh  and  his  daughters 
may  suffer  a  common  recovery ;  and  it  will  be  good  against  J.  and  his  daughters,  ana  their 
.issues  in  tail,  and  the  remainders  over.  But  the  estates  tail  of  the  sons,  being  prior  to  the 
estates  of  the  daughters,  and  being  supported  by  the  estate  of  the  trustees  for  preserving 
contingent  remainders,  are  not,  whether  vested  or  contingent,  at  the  time  of  the  recovery 
affected  by  it. — But  if  A.  granted  his  whole  life  estate  to  the  tenant  to  the  precipe,  it  might 
be  apprehended,  that  the  powers  relating  to  his  estate,  whether  appendant  or  in  gross,  would 
be  extinguished  thereby,  (See  Edwards  v.  Slater,  Hardres,  410,  and  King  ».  Melling,  1 
Tent.  225.)  and  a  limitation  or  grant  of  new  powers  would  be  void  against  the  sons  and  the 
heirs  male  of  their  bodies.  To  prevent  this  question  being  made,  A.  the  tenant  fur  life,  con- 
veys an  estate  to  the  intended  tenant  to  the  praecipe,  only  during  the  joint  lives  of  the  tenant 
and  grantor  or  bargainor.  This  continues  the  old  reversion  in  the  grantor  or  bargainor,  and 
preserves  the  powers  relating  to  his  original  estate,  to  which  he  is  restored  on  the  breach 
of  the  condition.  It  is  customary  in  these  cases  to  declare,  that  the  recovery  shall  enure  in 
the  first  place,  for  corroborating,  strengthening,  and  confirming  the  estate  for  life  of  the 
grantor  or  bargainor,  and  all  other  estates  precedent  to  the  estate  in  tail  meant  to  be  de- 
stroyed, and  all  powers  and  privileges  annexed  to  such  estate  for  life,  and  other  precedent 
estates.-— The  mode  of  suffering  recoveries  on  a  conditional  estate  of  freehold  was  in  use  so 
early  as  the  end  of  the  last  century. — [Butler,  note  94.] 

note  ra. 

(Page  11  of  this  volume.) 

The  necessity  which  there  was  in  the  old  law,  that  there  should  always  be  some  person 
to  do  the  feudal  duties,  to  fill  the  possession,  and  to  answer  the  actions  which  might  be 
brought  for  the  fief,  introduced  the  maxim,  that  the  freehold  could  never  be  in  abeyance. 
See  2  Wilson,  Bund  v.  West,  165.  But  it  was  admitted,  that  there  were  some  cases  in 
which  the  inheritance,  when  separated  from  the  freehold,  might  be  so.  The  question  agi- 
tated in  the  Commentary  upon  this  and  the  following  Section,  arises  from  the  difficulty  of 
ascertaining  where  the  freehold,  in  the  case  mentioned  by  Littleton,  is  to  be.  By  the  livery 
it  is  taken  out  of  the  grantor ;  it  must  therefore  vest  in  the  feoffee.  Yet  it  seems  difficult 
to  conceive  how  it  could  be  in  the  grantee,  consistently  with  the  term  of  years.  The  opinion 
adopted  by  Littleton  and  Sir  Edward  Coke  is  conformable  to  what  is  said  in  Lord  Stafford's 
case,  8  Rep.  73  b. — It  is  to  be  observed,  that  though  by  conveyance  at  common  law  the 
freehold  necessarily  passes  out  of  the  grantor;  and  that  if  there  is  not  some  person  in  being 
in  whom  it  can  immediately  vest,  the  conveyance  is  void ;  that  is  not  the  case  with  respect 
to  wills,  conveyances  under  the  statute  of  Uses,  trusts  in  equity,  or  grants  of  rents  de  novo. 
For,  as  to  wills,  there  is  no  immediate  transfer  of  the  freehold,  as,  upon  the  death  of  the 
testator,  it  vests  in  the  heir  to  answer  the  lord's  services  and  the  stranger's  writs.  As  to 
conveyances  under  the  statute  of  Uses ; — till  there  is  some  person  in  being  in  whom  the  use 
can  vest,  the  possession  is  not  altered,  but  continues  in  the  feoffor  and  his  heirs.  See  1 
Inst.  23.  As  to  trusts,  the  legal  estate,  upon  which  the  trust  is  charged  immediately  vests 
and  continues  in  the  trustee :  and  as  to  rents  de  novo,  the  tenant  continues  in  possession  of 
the  land  out  of  which  they  issue.  However  it  is  to  be  observed,  that  in  cases  of  wills, 
uses,  and  trusts,  if  it  be  inconsistent  with  the  estates  expressly  declared,  that  the  freehold 
should  remain  with  the  party  (as  if  he  has  a  term  of  years  expressly  jriven  him,  the  law  will 
not  give  him,  by  implication,  an  estate  of  freehold,  if,  consistently  with  the  rules  of  law,  it 
can  be  considered  to  reside  elsewhere.  See  Pybus  t>.  Mitford,  1  Vent.  372.  Adams  v. 
Savage,  2  Salk.  679.  Penhay  v.  Hurrel,  2  Vern.  370.  Davies  v.  Speed,  2  Salk.  675.  In 
the  same  manner,  if  a  person  limits  his  estate  to  such  uses  as  he  shall  appoint;  and  in  the 
mean  time,  and  until  he  makes  an  appointment,  to  the  use  of  himself  and  his  heirs ;  or  if  he 
limits  it  to  the  use  of  himself  for  life,  and  after  his  decease,  to  such  uses  as  he  shall  appoint, 
and  for  want  of  appointment,  to  the  use  of  his  right  heirs ; — in  both  of  these  cases  the  fee 
simple  continues  to  reside  in  the  settler,  subject  to  be  divested  from  him  by  an  exercise  of 
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his  power  of  appointment.  If  the  settler  makes  an  appointment,  a  new  use  springs  up  sod 
vests  in  the  appointee ;  the  fee  originally  limited  to  the  settler  ceases ;  and,  from  that  time, 
speaking  generally,  the  use  appointed  under  the  power  takes  effect,  in  the  same  manner  as 
it  it  had  been  inserted  in  the  original  deed,  in  the  place  of  the  power.  But,  if  no  appoint- 
ment is  made,  the  fee,  from  being  determinable,  becomes  simple  and  absolute.  It  may  be 
objected,  that  in  the  second  of  these  cases,  ah  estate  for  life  is  expressly  limited  to  the  set- 
tler, and  that  the  fee  is  therefore  put  in  abeyance.  But,  in  the  case  of  Leonard  Lovie,  10 
Rep.  78,  where  the  estate  was  devised  to  Leonard  Lovie  expressly  for  his  life,  without  im- 
peachment of  waste,  and  afterwards  to  such  uses  as  he  should  appoint,  and  after  several 
intermediate  remainders  to  the  use  of  his  right  heirs,  it  was  resolved,  that  the  fee  vested  in 
him  till  the  appointment  be  made.  See  also  Sir  Edward  Clere's  case,  6  Rep.  17.  The 
doctrine  which  is  the  subject  of  this  uote  has  received  a  full  investigation  in  the  late  case 
of  Maundrell  v.  Maundrell,  7  Ves.  jun.  567.  and  10  Ves.  jun.  246.  and  is  very  ably  dis- 
cussed by  Mr.  Sugden,  in  his  Practical  Treatise  of  Powers,  page  (266.  1st  ed.)  332.  2d  ed. 
—[Butler,  note  119.] 

NOTE  IV. 

(Page  143  of  this  volume.) 

The  doctrine  of  law  expressed  in  the  text  is  generally  called  the  Rule  nr  Sheixev's 
case  ; — and  has  been  discussed  by  several  gentlemen  of  the  greatest  eminence  in  the  pro- 
fession. 

I.  In  Sir  William  Blaeketone's  argument  in  the  case  of  Perrin  v.  Blake,  published  by  Mr. 
Hargrave  among  his  law  tracts,  fol.  600,  it  is  observed,  that,  "  where  there  is  a  gift  to  Jl* 
and  his  heirs  for  ever,  or  to^.  and  the  heirs  of  his  body  begotten,  the  first  words  (to  J.) 
create  an  estate  for  life ;  the  latter  (to  his  heirs,  or  the  heirs  of  his  body)  create  a  remainder 
in  fee,  or  in  tail,  which  the  law,  to  prevent  an  abeyance,  refers  to  and  vests  in  the  ances- 
tor himself,  who  is  thus  tenant  for  lite,  with  an  immediate  remainder  in  fee  or  in  tail ;  and 
then  by  the  conjunction  of  the  two  estates,  or  the  merger  of  the  less  in  the  greater,  he  be- 
comes tenant  in  fee,  or  tenant  in  tail  in  possession."  This  exposition  of  the  expression 
in  question  Sir  William  Blackstone  afterwards  applies,  with  great  ability,  in  his  investiga- 
tion of  the  rule  in  Shelley's  case. .  He  lays  it  down  as  a  great  fundamental  maxim  open 
which  the  construction  of  every  devise  must  depend,  that  the  intention  of  the  testator  shall 
be  fully  and  punctually  observed,  so  far  as  the  same  is  consistent  with  the  established  rales 
of  law  and  no  farther.  He  makes  a  distinction  between  those  rules  of  law  which  are  to  be 
considered  as  the  fundamental  rules  of  the  property  of  this  kingdom,  and  are  therefore  of 
that  essential,  permanent  and  substantial  kind,  which  cannot  be  exceeded  or  transgressed 
by  any  intention  of  a  testator,  however  clearly  or  manifestly  expressed ;  and  those  rules  of 
a  moTe  arbitrary,  technical,  and  artificial  kind,  which  the  intention  of  a  testator  may  control. 
He  then  supposes  that  there  is  a  third  class  of  rules,  of  a  still  more  flexible  nature. 
Among  the  rules  of  the  first  class  he  reckons  these ;  that  every  tenant  in  fee  simple,  or  fee 
tail,  shall  have  the  power  of  alienating  his  estates,  by  the  several  modes  adapted  to  their 
respective  interests ;  that  no  disposition  shall  be  allowed  which  in  its  consequence  tends  to 
a  perpetuity ;  that  lands  shall' descend  to  the  eldest  son  or  brother  alone,  or  to  all  the  daugh- 
ters or  sisters  in  partnership.  Among  the  rules  of  the  second  class  he  reckons  those  rales 
of  interpretation  by  which  the  courts  invariably  construe  particular  modes  of  expression  to 
denote  a  particular  intention  in  the  testator.  Thus,  says  he,  if  a  man  devises  his  land,  being 
freehold,  to  another  generally,  without  specifying  the  duration  of  his  estate,  the  courts  con- 
sider it  as  evidence  that  he  intended  the  deviseee  should  be  only  tenant  for  life ;  but  if  he 
devises,  in  like  manner,  a  chattel  interest,  the  courts  consider  it  to  be  evidence  of  his  inten- 
tion that  the  devisee  should  have  the  total  property.  Among  the  rules  of  the  third  class  be 
reckons  the  rule  in  Shelley's  case.  Having  admitted  that  the  second  and  third  class  of 
rules  allow  of  exceptions,  when  it  appears  to  be  the  testator's  intention  that  the  operation 
of  his  devise  should  be  different  from  that  which  the  legal  operation  of  the  words  in  which 
it  is  penned  would  be,  he  adds,  that  this  intention  shall  not  have  this  effect,  unless  it  is 
manifest  and  certain :  so  that  if  his  intention  that  his  words  should  operate  contrary  to  their 
technical  and  legal  import,  does  not  appear  by  express  words  or  by  necessary  implicatica, 
the  legal  operation  of  the  words  must  take  effect  He  applies  this  rule  to  the  case 
of  Perrin  v.  Blake.  He  argues  that  it  does  not  appear  by  any  evidence  that  the  testator 
intended  his  words  should  not  have  their  legal  operation :  he  says,  the  question  is  not 
whether  the  testator  intended  the  ancestor  should  or  should  not  have  a  power  of  alieo- 
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tine  the  lands  devised  to  him,  or  should  have  only  an  estate  for  his  life.  He  admits  it 
to  be  clear,  that  he  intended  the  ancestor  should  not  have  a  power  of  alienating  the 
lands,  and  that  he  should  take  only  an  estate  for  his  life :  but  the  real  question,  he  says, 
is,  how  the  heirs  were  intended  to  take,  whether  as  descendants  or  purchasers.  If 
the  testator  intended  they  should  take  as  purchasers,  the  ancestor  remained  tenant  for  life ; 
if  he  meant  they  should  take  by  descent,  or  had  formed  no  intention  about  the  matter,  then, 
says  he,  by  operation  and  consequence  of  law  the  inheritance  is  Tested  in  the  ancestor.  He 
says,  that  in  the  case  of  Perrin  and  Blake,  it  is  neither  clearly  expressed  nor  manifestly  to 
be  implied  from  any  part  of  the  testator's  will,  that  he  intended  the  heirs  should  take  as 
purchasers;  he  therefore  concludes,  that  the  words  in  question  should  be  construed  accord- 
ing to  their  legal  operation  :  and  consequently,  that  in  conformity  to  the  rule  laid  down  in 
Shelley's  case  they  should  operate  not  as  words  of  purchase,  but  as  words  of  descent,  and 
that  the  ancestor  therefore  should  take  an  estate  in  tail. 

II.  Mr.  Horgrave,  in  his  observations  concerning  the  rule  in  Shelley's  case,  remarks, 
that  those  who  wish  to  avoid  the  rule,  avow  that  they  consider  it  as  subordinate  to  the  in- 
tention of  the  testator,  as  a  rule  of  interpretation,  as  merely  a  technical  construction  of 
words,  which  yields  to  the  intention  whenever  they  are  opposed  to  each  other;  that  as  soon 
as  they  discover  that  it  is  not  the  testator's  intention  that  the  first  taker  should  have  a  power 
of  barring  the  entail  to  his  heirs,  they  think  the  victory  over  the  rule  is  complete.  On  the 
other  hand,  those  who  wish  to  support  the  rule  insist  that  it  is  a  rule  of  interpretation,  es- 
tablished on  decrees  of  the  most  authoritative  decisions,  which  cannot  be  departed  from 
without  levelling  the  great  landmarks,  by  which  the  titles  to  real  property  are  ascertained, 
and  establishing  in  their  room  a  monstrous  latitude  of  uncertain  and  arbitrary  construction. 
He  says,  he  finds  something  to  approve  and  something  to  condemn  on  both  sides  of  these 
discordant  comments  upon  the  rule ;  and  that  in  both  there  is  one  common  error.  To  the 
opponents  of  the  rule  he  admits,  that  where  the  rule  would  disappoint  a  lawful  intention 
sufficiently  expressed,  it  ought  not  to  be  effected.  But  he  asks,  whether  the  intention  is 
lawful.  The  rule,  as  he  considers  it,  is  a  conclusion  of  law  upon  certain  principles — so  ab- 
solute, as  not  to  have  any  thing  to  say  to  the  intention,  if  these  premise 8  really  belong  to 
the  case ;  and  these  premises,  he  insists,  are  an  intention  by  heirs  of  the  body,  or  other 
words  of  inheritance,  to  comprehend  the  whole  line  of  heirs  to  the  tenant  for  life,  and  so  to 
build  a  succession  upon  his  preceding  estate  of  freehold.  This  being  so,  if  in  such  cases 
the  word  heirs  is  used  in  that  its  large  and  proper  sense,  it  is  a  contradiction  to  the  rule,  to 
intend  that  the  remainder  to  the  heirs  shall  operate  by  purchase,  and  such  intent  is  not  law- 
ful ;  so  that  it  is  incumbent  on  those  who  oppose  this  application  of  the  rule,  to  show,  that 
the  word  heir*  is  used  in  a  qualified  sense,  and  intended  merely  to  describe  certain  persons, 
who,  at  the  death  of  the  tenant  for  life,  may  answer  that  description,  and  to  give  a  succes- 
sion of  heirs  to  them :  this  being  shown,  the  rule,  he  says,  no  longer  applies.  But  nothing 
less  than  its  appearing,  that  by  the  heirs  of  the  body  or  heirs  general,  the  whole  line  and 
succession  of  heirs  to  the  tenant  for  life,  or,  in  other  words,  the  whole  of  his  inheritable 
blood,  was  not  meant,  can  deliver  the  case  from  the  rule.  He  says,  that  the  genuine  rule 
in  Shelley's  case  is  part  oi*an  ancient  policy  of  the  law  to  guard  against  the  creation  of  es- 
tates of  inheritance,  with  qualities,  incidents,  or  restrictions,  foreign  to  their  nature.  *Thus 
it  is  one  of  the  properties  of  an  estate  in  fee  simple,  that  it  may  be  alienated  by  the  party 
seised,  so  that  a  condition  not  to  alien  is  void  at  law.  Thus  curtesy  and  dower  are  inci- 
dents to  estates  of  inheritance,  and  inseparably  annexed  to  them ;  that  these  known  exam- 
ples of  incidents,  inseparable  from  inheritance,  lead  to  a  discovery  of  a  foundation  for  the 
rule,  which  in  a  moment  renders  it  paramount  to  and  independent  of  private  intention.  It 
.is  one  branch  of  a  policy  of  law,  adopted  to  prevent  annexing  to  a  real  descent  the  qualities 
and  properties  of  a  purchase,  and  so  is  calculated  to  render  impossible  the  creation  of  an 
amphibious  species  of  inheritance:  that  is,  an  estate  of  freehold,  with  a  perpetual  succes- 
sion to  heirs,  without  the  other  properties  of  inheritance ;  in  other  words,  an  inheritance,  in 
the  first  ancestor,  with  the  privilege  of  vesting  in  the  heirs  by  purchase  the  succession  of 
one  to  another,  without  the  legal  effects  of  a  descent,  a  compound  of  descent,  and  purchase. 
—Such  a  commixture  would,  he  says,  have  put  an  end  to  all  those  lines  of  distinction  by 
which  we  so  easily  and  certainly  discriminate  inheritances  from  mere  estates  of  freehold. 
It  would  have  been  a  continual  source  of  fraud  upon  feudal  tenure.  When  the  heir  came 
into  the  tenure  by  descent,  the  lord  was  entitled  to  those  grand  fruits  of  military  tenure, 
wardship,  and  marriage ;  but  if  he  took  by  purchase,  only  the  trifling  acknowledgment  of 
relief  was  due  to  the  lord.  If  the  heir  were  allowed  to  succeed  by  purchase,  it  would  de- 
feat the  specialty  creditors  of  the  ancestor ;  it  would  have  suspended  all  actions  for  the  in- 
heritance of  land.  If  private  intention  had  been  permitted  to  annex  to  real  heirship  the  con- 
tradiction of  taking  by  purchase,  what  principle  oi  our  law  would  have  remained  to  resist 
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stripping  the  title  by  succession  of  all  the  other  effects  and  consequences  legally  appropri- 
ated to  it  1  Why  might  it  not  have  given  to  purchase  the  qualities  of  descent ?  It  is  a  posi- 
tive rule  of  our  law,  that  a  man  cannot  raise  a  fee  simple  to  his  own  right  heirs  as 
purchasers,  either  by  legal  conveyance,  or  by  conveyance  to  uses.  By  this  it  is  meant,  that 
where  the  ancestor  wills  that  at  his  death  his  heirs  shall,  by  gift  from  him,  come  to  that 
\ery  inheritance  which  the  law  of  descent  and  succession  throws  upon  them,  it  is  construed 
as  a  vain  and  fruitless  attempt  to  give  that  to  the  heirs  which  the  law  vests  in  them.  It 
amounts  to  a  prohibition  upon  the  ancestor  against  making  his  heirs  purchasers,  by  giving 
at  his  death  what  the  law  confers  without  his  aid.  But  this  rule  applies  only  to  the  acts 
of  the  ancestor;  it  was  therefore  requisite  to  have  a  like  barrier  as  to  acts  between  persons 
not  standing  in  that  relation  towards  each  other.  This  is  effected  by  the  rule  in  Shelley's 
case.  Thus  explained,  says  he,  the  rule  in  Shelley's  case  can  no  longer  be  treated  as  a 
medium  for  discovering  the  testator's  intention,  The  ordinary  rules  for  the  interpretation 
of  deeds  should  be  first  resorted  to.  When  it  is  once  settled  that  the  donor  or  testator  has 
used  words  of  inheritance,  according  to  their  legal  import;  has  applied  them  intentionally 
to  comprise  the  whole  line  of  heirs  to  the  tenant  for  life ;  has  made  him  the  terminus,  by 
reference,  to  whom  the  succession  is  to  be  regulated  ;  then  the  rule  in  Shelley's  case  applies, 
and  the  heir  shall  not  take  by  purchase.  But  if  it  shall  be  decided  that  the  testator  ei  do- 
nor did  not  mean  to  involve  the  whole  line  of  heirs  to  the  tenant  for  life ;  did  not  mean  to 
engraft  a  succession  on  his  estate,  and  to  make  him  the  ancestor  or  terminus ;  but  instead 
of  this,  intended  to  use  the  word  heirs  in  a  limited,  restrictive,  and  qualified  sense;  intend* 
ed  to  point  at  that  individual  person  who  should  be  the  heir  at  the  moment  of  the  ancestor's 
decease ;  intended  to  give  a  distinct  estate  of  freehold  to  such  single  heir,  and  to  make  his 
or  her  estate  of  freehold  the  groundwork  of  a  succession  of  heirs ;  to  construe  him  or  her 
the  ancestor,  terminus,  or  stock,  for  the  succession  to  take  its  course  from ; — in  every  one 
of  these  cases,  the  premises  are  wanting  upon  which  the  rule  in  Shelley's  case  interposes 
its  authority,  and  the  rule  therefore  becomes  extraneous  matter. 

III.  Previously  to  Mr.  Hargrave's  publication,  the  rule  in  question  had  been  discussed 
with  infinite  learning  and  ability,  by  Mr.  Fearne,  in  his  Essay  on  Contingent  Rtmaxndtrt. 
In  this  justly  celebrated  work,  Mr.  Fearne  observes,  that  the  rule  in  Shelley's  case  is  sup- 
posed to  have  been  originally  introduced  to  prevent  frauds  upon  the  tenure ;  and  that  if  such 
a  limitation  had  been  construed  a  contingent  remainder,  the  ancestor  might,  in  many  eases, 
have  destroyed  it  for  his  own  benefit ;  if  not,  he  might  have  let  it  remain  to  his  heirs  in  as 
beneficial  a  manner  as  if  it  had  descended  to  him,  at  the  same  time  that  the  lord  would 
have  been  deprived  of  those  fruits  of  the  tenure  which  would  have  accrued  to  him  upon  a 
descent.  He  then  minutely  and  accurately  examines  all  the  cases  upon  the  subject,  which 
had  come  before  the  courts  of  law  and  equity,  and  investigates  very  fully  the  principles 
upon  which  they  were  determined.  He  says,  "  that  in  the  case  of  Perrin  and  Blake,  the 
question  is  not  whether  the  words,  heirs  of  the  body,  may  not,  under  certain  circumstances, 
be  taken  as  words  of  purchase;  but  whether  those  words,  standing  perfect,  independent, 
and  unexplained,  and  preceded  by  a  limitation  of  the  legal  freehold  to  the  ancestor  in  the 
same  will,  have  ever  been  construed  as  words  of  purchase."  To  this  he  replies,  "  that  not 
one  of  the  cases,  till  that  of  Perrin  and  Blake,  can  fairly  be  urged  in  support  of  an  affirma- 
tive answer  to  that  question." 

IV.  "  Our  attention,"  (to  adopt  Mr.  Fearne's  masterly  statement  of  it),  "is  next  called 
to  some  observations  of  very  high  authority,  upon  the  application  of  the  rule.  Lord  Chan- 
cellor Thurlow,  in  the  case  of  Jones  v.  Morgan,  1  Bro.  Cha.  Ca.  206.  laid  down  some 
strong-featured  positions,  describing  the  outlines  of  a  distinction  applicable  to  all  the  cases 
in  which  that  rule  had  been,  or*  can  be  agitated.  His  lordship  drew  an  inference  from  all 
the  cases,  that,  where  the  estate  is  so  given,  that  after  the  limitation  to  the  first  taker  it  is 
to  go  to  every  person  who  can  claim  as  heir  to  the  first  taker,  the  word  "  heirs"  must  be 
words  of  limitation : — That  all  heirs,  taking  as  heirs,  must  take  by  descent.  In  cases,  he 
said,  where  he  could  bring  it  to  the  point  that  the  testator,  by  the  word  "  heirs"  meant  1st, 
3d,  3d,  and  other  sons,  there  he  would  change  the  words  of  the  will ;  but,  in  the  case  be- 
fore him  he  thought  the  word  "  heirs"  was  the  very  thing  meant.— Suppose,  said  his  lord- 
ship, William  had  had  a  son,  which  son  had  had  a  son  and  died,  leaving  Sir  William  the 
testator,  the  eldest  son  of  the  son  would  have  been  heir.  If  there  had  been  a  title,  he  would 
have  taken  it ;  but  the  estate,  if  the  words  had  been  words  of  purchase,  (that  is,  if  they 
were  construed  to  import  limitations  to  the  first  and  other  sons  of  William  successively  in 
tail  male,)  must  have  gone  to  the  second  son ;  the  devise  to  the  first  son  being  a  lapsed  de- 
vise, like  the  case  of  White  &  White;  but  Sir  William  Morgan  meant  the  estate  to  go  to 
whoever  should  be  heir." 

"  The  chancellor  thought  the  argument  immaterial,  that  the  testator  meant  the  first  estate 
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to  be  an  estate  for  life.  He  took  it,  that,  ia  all  cases,  the  testator  did  mean  so.  He  rested 
it  upon  what  the  testator  meant  afterwards; — if  he  meant  that  every  other  person,  who 
should  be  heir,  should  take,  he  then  meant,  what  the  law  would  not  suffer  him  to  give,  or 
the  heir  to  take,  as  a  purchaser.— His  lordship  said,  that  in  conversing  with  a  great  author- 
ity, he  asked,  what  would  become,  in  the  case  stated,  of  the  grandson ;  that  the  answer 
was,  he  should  take  as  heir.  Lord  Thurlow  observed  he  knew  he  might ;  but  then  he  must 
take  by  descent.  All  possible  heirs,  he  said,  must  take  as  heirs,  and  not  as  purchasers : 
that  in  all  cases  where  the  limitation  is  of  an  estate  of  freehold  to  a  man,  and  afterwards  to 
his  heirs,  &c  (whether  general  or  special),  so  as  to  give  it  to  the  heirs  as  a  denomination 
or  class,  the  heirs  shall  be  in  by  descent  and  not  by  purchase.  And  that  the  case  stated 
by  Anderson  in  Shelley's  case  of  a  limitation  to  the  use  of  •£•  for  life,  remainder  to  the  use 
of  his  heirs  and  of  their  heirs  female,  was  the  only  one  to  the  contrary,  and  in  that  case  the 
word  "  heirs"  must  be  a  description  of  the  persons,  in  order  to  let  in  the  limitation  to  the 
heirs  female." 

41  Now,"  continues  Mr.  Fearne,  "  if  the  inference  I  have  drawn  from  the  very  operative 
tendency  of  the  law  to  hereditary  descent,  in  its  mode  of  approaching  it,  where  the  requisite 
ground  for  its  perfect  accomplishment  is  wanting,  be  just ;  if,  from  such  premises,  unop- 
posed by  any  single  repugnant  decision  or  judicial  opinion,  the  conclusion  that  the  oapacity 
of  an  heir  to  take  the  inheritance  by  purchase,  so  as  to  transmit  it  through  the  same  line  • 
as  by  descent,  is  confined  to  those  cases  only  where  the  ancestor  takes  no  estate  of  freehold, 
be  sufficiently  founded,  Lord  Thurlow's  doctrine  embraces  the  subject  to  the  full  extent  of 
his  expression.  For  then,  wherever  the  ancestor  takes  the  freehold,  the  inheritance  will 
not  go  to  all  the  heirs,  &c.  in  the  course  of  inheritable  succession,  unless  by  an  actual  de- 
scent. And  consequently,  if  after  the  first  taker,  it  is  to  go  to  every  person  who  can  claim 
as  heir  to  him,  the  intended  succession  can  only  be  effectuated  by  taking  the  words  "  heirs," 
&c.  as  words  of  limitation.  If  after  him  all  heirs,  &c  are  to  take  as  such,  that  is,  as  an- 
swering that  description,  they  can  only  take  by  descent.  If  the  law  will  not  admit  of  all 
poesible  heirs,  &c  taking  the  inheritance,  after  its  inception  by  a  freehold  in  the  ancestor, 
otherwise  than  by  descent,  it  follows,  that,  wherever  the  limitation  to  the  heirs,  &c.  after  a 
freehold  to  the  ancestor,  is  admitted  to  reach  the  whole  denomination  or  class  of  heirs  de- 
scribed, they  must  take  by  descent  and  not  by  purchase." 

Y.  The  very  masterly  discussions  referred  to  in  this  note,  will  make  the  reader  fully  ac- 
quainted with  the  general  merits  of  the  case  in  question,  and  of  the  several  points  of  legal 
learning,  upon  the  discussion  of  which  it  either  immediately  or  incidentally  depends.  But 
as  the  subject  is  necessarily  of  a  very  abstruse  and  intricate  nature,  and  the  arguments  used 
in  support  of  the  different  opinions  respecting  it  are  necessarily  complicated  and  interwoven 
with  one  another,  the  following  discrimination  of  the  leading  points,  upon  which  the  decision 
of  the  case  must  ultimately  turn,  will,  perhaps,  be  useful  to  those  who  wish  to  obtain  an 
accurate  knowledge  of  the  doctrine  in  dispute. 

V.  1.  Let  us  first  suppose,  that  after  a  devise  to  a  man  for  life,  and  a  subsequent  devise 
to  the  heirs  of  his  body,  the  testator  in  express  words  declares  it  to  be  his  intention,  that, 
by  the  devises  in  question  he  means  to  rive  the  ancestor  an  estate  for  his  life  only,  and  to 
give  an  estate  in  fee  by  purchase  to  his  neirs :  Is  the  rule  in  question  of  that  very  rigid 
and  forcible  nature  as  to  be  unaffected  and  uncontrolled  by  these  express  words?  If  the  answer 
to  this  question  is,  that  the  express  declaration  of  the  testator  will,  in  this  case,  control 
the  legal  operation  of  the  words,  heirs  of  the  body,  the  next  question  is,  Can  any  words 
short  of  an  express  declaration  have  this  effect  ?  or,  in  other  language,  Can  that  rule  be  con- 
trolled by  words  of  implication?  If  the  answer  is  in  the  affirmative,  the  next  inquiry  is, 
Whether  to  form  such  an  implication  as  will  control  the  rule,  it  is  sufficient  that  it 
appears  to  be  the  testator's  intention  that  the  ancestor  should  take  an  estate  for  his  Hfe  only  ? 
Or,  must  it  also  appear  to  be  his  intention  that  the  heirs  should  take,  not  as  descendants, 
but  an  purchasers  ?  Must  it  further  appear,  how  or  what  estates  he  intends  the  heirs  to 
take  t  And  how  and  what  estates  may  the  heir  take  by  the  law  of  England,  his  ancestor 
taking  by  the  same  instrument  an  estate  for  his  life  only  ? 

Such,  perhaps,  will  be  the  process  of  inquiry,  if  it  is  admitted,  that  there  are  cases  where 
in  devises  of  this  nature,  the  heirs  will  take  by  purchase :  but  if  that  is  not  admitted ;  if  it 
is  asserted,  that  where  a  testator  has  once  devised  to  a  man  for  life,  and  afterwards  to  the 
beirs  of  his  body,  no  other  words,  however  positive  and  express,  shall  control  the  legal 
operation  of  the  words,  heirs  of  his  bod  jr. 

y.  2.  It  will  then  remain  to  inquire  into  the  ground  of  the  supposed  inflexibility  and 
rigidity  of  the  rule. — Is  it  that  it  is  against  the  law  of  the  land,  that  lands  should  be  con- 
veyed to  the  ancestor  for  life  with  such  estate  or  estates  in  remainder  to  the  heirs  of  his 
body,  as  those  heirs  must  be  supposed  to  take,  if  they  take  as  purchasers  t— To  resolve 
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this  question  with  accuracy,  it  should  first  be  settled  what  estate  or  estates  the  heirs  of 
the  body  wonjd  take  under  this  construction ;  and  then  it  should  be  supposed  that  such  es- 
tate or  estates  are  devised  by  the  most  accurate  and  scientific  legal  expressions:  if  devises 
so  worded  would  be  held  contrary  to  law,  the  necessary  conclusion  is,  that  the  object  in- 
tended to  be  effected  by  the  testator  is  against  law. 

V.  3.  If  it  appears  that  such  estate  or  estates  are  not  contrary  to  the  law,  but  it  still  is 
contended  that  a  devise  to  one  for  life,  and  after  his  decease  to  the  heirs  of  his  body,  shall 
make  the  heirs  take  bjr  descent,  contrary  to  the  testator's  intention,  the  only  remaining 

ground  to  support  that  conclusion  is,  that  to  make  the  heirs  take  by  descent  in  devises  of 
us  nature,  is  a  point  of  construction  so  fixedly  and  unalterably  settled  by  judicial  deter- 
mination, that  it  is  not  now  in  the  breast  of  any  court  to  deviate  from  it.  By  investigating 
the  rule  in  question  under  the  above  heads  of  inquiry,  a  regular  and  distinct  view  may,  it  13 
conceived,  be  obtained  of  the  different  points  of  law  which  relate  to  it,  and  of  the  different 
grounds  upon  which  an  opinion  upon  it  may  be  framed. — It  is  greatly  to  be  lamented  that 
there  should  be  so  much  uncertainty  and  difficulty  in  the  application  of  a  rule  of  law,  to 
which  resort  must  be  so  often  had  on  the  construction  of  wills.  All  parties  agree  that  the 
rule  has  an  existence ;  but,  from  the  liberality  which  is  allowed  in  the  construction  of  wills, 
it  has  been  contended  that  it  does  not  extend  to  those  devises  to  which  it  cannot  be  applied, 
without  defeating  the  intention  of  the  testator.  It  is  certain  that  no  rule  of  law  has  a  more 
ancient  origin,  or  is  more  generally  established,  than  that  if  a  testator  expresses  his  inten- 
tion defectively,  either  by  not  using  technical  and  artificial  terms,  or  by  using  them 
improperly,  yet  if  his  intention  can  be  collected  from  his  will,  the  law,- however  defective 
his  language  may  be,  will  construe  his  words  according  to  his  intention  ;  and  if  the  object 
of  it  is  warranted  by  the  established  rules  of  law  and  equity,  will  admit  its  full  operation 
and  effect.  It  is  equally  certain,  on  the  other  hand,  that  if  the  testator's  intention  appears 
to  be  to  effect  that,  which  the  rules  of  law  and  equity  do  not  admit,  neither  the  courts  of 
law  nor  the  courts  of  equity  can  allow  its  operation.  The  first  thiny,  therefore,  to  be  as- 
certained, is,  what  the  object  of  the  testator  is ;  the  next,  whether  it  is  such  as  the  rules  of 
law  and  equity  admit. 

V.  4.  T6  determine  the  last  point,  as  soon  as  it  is  settled  what  the  testator's  intention 
is,  let  him  be  supposed  to  have  expressed  it,  not  in  the  words  actually  made  use  of  by  him, 
but  in  the  most  accurate  and  scientific  language.  If,  when  so  expressed,  its  operation  will 
be  allowed,  both  at  law  and  in  equity,  it  must  be  admitted,  on  all  hands,  that  it  should  have 
its  operation  and  effect,  notwithstanding  any  inaccuracy  or  impropriety  used  by  the  testator 
in  his  method  of  expressing  it.  But  if,  when  expressed  in  artificial  and  scientific  langoage, 
the  law  will  not  give  it  effect,  it  must  equally  be  admitted,  that  it  is  no  longer  in  the  power 
of  the  courts  to  give  it  an  operation ;  the  fault  of  the  testator's  will  being,  not  that  he  has 
expressed  his  intention  inaccurately,  but  that  the  object  of  his  intention  is  unlawful. 

V.  5.  To  apply  this  reasoning  to  the  case  of  Perrin  v.  Blake,  what  was  the  testa  tor's  in- 
tention 1  Supposing  the  heirs  in  that  case  to  take  by  purchase,  there  are,  it  is  conceived, 
but  three  constructions  to  be  put  upon  such  a  devise. 

The  first  is,  to  suppose,  that  the  devise  to  the  heirs  of  the  body  of  the  ancestor,  to  whom 
the  life  estate  is  limited,  gives  estates  to  his  sons  successively  in  tail,  with  remainders  over 
in  tail  to  his  daughters  as  tenants  in  common.  Devises  of  this  nature  are,  unquestion- 
ably, conformable  to  law.  They  are  the  modifications  of  property  most  frequently  intro- 
duced in  the  settlements  of  real  estates.  It  follows,  that  if  the  words  of  the  testator  are 
construed  in  this  sense,  they  are  unobjectionable  in  point  of  law.  But  the  courts  of  law 
have  not  thought  themselves  warranted  to  construe  them  in  this  sense ;  this  construction, 
therefore,  must  be  laid  aside. 

The  second  construction  is,  to  suppose,  that  the  testator's  intention  is  to  give  the  ancestor 
an  estate  of  freehold,  and  to  vest  the  inheritance  in  the  person  who,  at  the  time  of  the  an- 
cestor's decease,  should  be  the  heir  of  his  body,  and  to  make  that  person  the  stock  of  the 
inheritance.  It  must  be  admitted,  that  this  is  perfectly  lawful ;  and  there  is  no  doubt  hot  a 
disposition  of  this  nature,  if  framed  in  proper  language,  would  be  good,  not  only  in  a  will. 
but  in  a  deed.  The  question  then  will  be,  Whether  that  was  the  intention  of  the  testator? 
It  is  obvious,  that  by  the  words  heirs  of  the  Ijody,  the  testator  means  to  comprehend  otlite 
heirs  of  the  body  of  the  devisee ;  but  if  the  construction  here  contended  for  be  admitted, 
only  a  particular  series  or  line  of  such  heirs  will  be  admitted.  None  will  be  admitted  but 
the  person  who  happens  at  the  time  of  the  ancestor's  decease  to  be  the  heir  of  his  body, 
and  the  heirs  of  the  body  of  that  person ;  all  the  other  heirs  of  the  body  of  the  ancestor  will 
be  utterly  excluded.  Thus,  supposing  him  to  have  several  sons,  the  eldest  son  would,  at 
the  time  of  the  testator's  decease,  answer  to  the  description  of  heir  of  his  body ;  he,  there- 
fore, would  take  an  estate  by  purchase;  he  would  be  the  stock  of  the  inheritance,  arid  from 
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him  the  lands  would  descend  npon  all  his  issue.  But  the  devise  would  reach  no  farther; 
it  would  not  comprehend  the  other  sons  of  the  ancestor,  or  their  issue.  Thus,  if  this  con- 
struction should  be  received,  the  intention  of  the  testator  will,  to  a  great  degree,  be  abso- 
lutely defeated.  If  there  are  no  ulterior  limitations  or  devises  after  the  devise  to  the  heirs 
of  the  body  of  the  tenant  for  life,  the  reversion  in  fee  will  descend  on  the  eldest  son ;  and  he 
may,  consequently,  dispose  of  it  from  his  brothers  and  their  issue.  If  there  are  any  such 
ulterior  limitations  or  devises,  the  persons  claiming  under  them  would  take  before,  and  to 
the  total  rejection  of  the  other  brothers  and  their  issue.  Of  the  second  construction,  there- 
fore, must  be  repeated  what  was  said  of  the  first,  that  it  is  unobjectionable,  in  point  of  law, 
but  that  it  is  not  conformable  to  the  intention  of  the  testator. 

The  third  construction  is,  to  suppose,  that  the  inheritance  will  first  vest  in  the  person  an- 
swering at  the  time  of  the  decease  of  the  ancestor,  to  the  description  of  heir  of  his  body ;  and 
that,  on  failure  of  issue  of  that  person,  it  will  vest  in  him  who  answers  that  description  at 
the  time  of  such  failure  of  issue,  and  so  on,  while  there  are  any  such  heirs  remaining. 
This  construction  is  conformable  in  some  respects  to  the  case  of  John  de  Mandeville,  men- 
tioned by  Sir  Edward  Coke,  ante  26  b*  (and  see  the  note  in  p.  505,  of  Mr.  Douglas's 
Reports.)  The  question  then  is,  Whether  there  is  any  thing  unlawful  in  this  intention!  To 
ascertain  this,  let  it  be  tried  by  the  test  above  mentioned,  that  is,  let  us  suppose  it  ex- 
pressed in  the  most  accurate  and  technical  language.    This  will  give  the  first  son  or  his 
issue,  at  the  time  of  the  ancestor's  decease,  an  estail  tail ;  and  upon  failure  of  that  line  of 
issue,  the  lands  will  vest  for  an  estate  tail  in  the  person  who,  at  the  time  of  the  failure  of 
theissue  of  the  first-taking  heir,  will  answer  the  description  of  heir  of  the  body  of  the 
tenant  for  life,  and  so  on  till  all  the  heirs  of  his  body,  and  all  their  issue,  are  exhausted.— 
It  is  obvious,  that  a  limitation  of  this  nature  differs  materially  from  the  limitations  adopted 
in  the  first  construction,  viz.  to  the  sons  successively  in  tail  male,  with  remainder  to  the 
daughters ;  for  in  that  case  the  estate  vests  immediately  in  the  first  taker,  and  the  other 
sons,  and  all  the  daughters,  take  vested  remainders  in  tail..  But,  according  to  the  construc- 
tion we  are  now  speaking  of,  all  after  the  first  taker,  must  be  considered  as  taking,  if  the 
expression  may  be  allowed,  quasi  per.  formam  doni,  conformably  to  the  construction  put  on 
the  limitation  in  Mandeville's  case.    Supposing  even  that  they  take  by  purchase,  all  the 
estates  after  that  of  the  first  taker  must  be' contingent.    In  fact,  it  is  not  very  easy  to  as- 
certain how  they  would  take,  and  it  might  be  found  difficult  to  frame  the  language  of  the 
limitation.    But  certainly  none  of  the  other  children,  or -their  heirs,  if  this  construction 
should  be  received,  would  take  vested  estates  during  the  life  of  the  first  taker,  or  the  con- 
tinuance of  issue  of  his  body :  for,  till  the  events  in  question  happened,  it  must  be  uncertain 
who,  at  the  particular  times  in  question,  would  answer  to  the  description  of  heir  of  the  body 
of  the  tenant  for  life ;  whereas,  according  to  the  first  construction,  all  the  children  would 
answer  the  description  under  which  they  are  designed,  immediately  upon  their  respective 
births.    Such  is  the  effect  of  this  third  construction. — Is  there  anything  in  the  devise,  con- 
struing it  in  this  manner,  and  supposing  it  to  be  properly  and  accurately  framed,  that  com- 
bats with  any  known  rule  of  law  T  It  is  certain  that  such  a  limitation  would  be  good,  if  the 
life  estate,  instead  of  being  limited  to  the  ancestor  of  the  persons  to  whom  the  inheritance  is 
afterwards  limited,  were  limited  to  a  stranger;  as  in  the  common  case  of  a  devise  to  A.  for 
life,  remainder  to  the  right  heirs,  or  the  heirs  of  the  body  of/.  S. — Why  should  its  being 
a  devise  to  the  ancestor  make  a  difference  1    It  may  even  be  contended,  that  a  limitation 
and  devise  of  this  nature  have  been  allowed  in  equity.    In  the  case  of  Tipping  v.  Cos  in, 
Carth.  272.  there  was  a  limitation,  and  in  Lady  Jones  v.  Lord  Say  and  Sele,  8  Vin.  262. 
there  was  a  devise  of  a  trust  estate  to  the  ancestor  for  life,  with  a  legal  remainder  after  his 
decease  to  the  heirs  of  his  body.    In  both  cases  it  was  admitted,  that  on  account  of  the 
different  qualities  of  their  estates,  the  freehold  being  equitable,  and  the  inheritance  legal, 
they  did  not  coalesce  so  as  to  be  within  the  rule  in  Shelley's  case ;  but  it  was  allowed  to  be 
a  good  remainder  in  tail,  in  the  heirs  of  the  body  of  the  ancestor ;  and  in  the  former  of  these 
cases  the  verdict  was  for  the  person  claiming  the  remainder.    It  may  be  answered  (and 
certainly  with  great  appearance  of  reason),  that,  on  account  of  the  different  nature  and 
quality  of  the  estates,  the  mischiefs  intended  to  be  obviated  by  the  rule  in  Shelley's  case 
could  not  follow  from  admitting  the  heirs  to  take  in  these  cases  by  purchase.   Considering 
it  with  respect  to  the  feudal  pnnciples,  which  are  supposed  to  have  given  occasion  to  the 
rule,  the  lord  would  not  have  lost  the  fruits  of  his  tenure,  nor  would  the  fee  have  been  put 
into  abeyance.    This  case,  therefore,  proves  nothing  in  favour  of  the  legality  of  the  estates  . 
to  be  raised  by  the  construction  here  contended  for.    This  point  is  exhausted  by  Mr.  Har- 
grove's treatise  upon  it.    If  the  reader  be  convinced  by  it  that  the  estates  to  be  raised  by 
this  third  construction  are  not  such  as  the  law  admits,  it  follows,  that  supposing  the 
devise  in  question  to  operate  so  as  to  give  the  heirs  an  estate  by  purchase,  it  must  be 


Digitized  by  LjOOQIC 


540  APPENDIX. 

construed  in  one  of  the  former  modes.  Now  these  modes  are  not  refconcileable  with 
what  is  acknowledged  to  be  the  general  scope  and  object  of  the  testator's  intention.  The 
consequence  is,  that  the  devise  must  be  left  to  its  legal  operation,  and  the  heir  most  take  by 
descent. 

V.  6.  But  if  the  reader  should  be  of  opinion  that  the  estates  which,  if  the  third  con* 
•traction  is  admitted,  will  be  created  by  the  testator's  will,  are  such  as  the  law  allows,  still 
there  will  remain  a  formidable^  objection  to  the  admission  of  that  construction.  It  will  ap- 
pear, that  by  a  series  of  adjudications,  from  the  18  Ed.  II.  to  the  case  of  Coulson  «.  Cool- 
son,  17  Geo.  II.  inclusively,  devises  of  the  nature  in  Question  have  been  construed  to  vest 
the  inheritance  in  the  ancestor.  Admitting  therefore  that  the  reason  or  foundation  of  the  4 
construction  in  question  is  not  now  discoverable,  there  still  is  great  reason  to  contend  that 
it  is  binding  on  the  courts.  This  is  by  no  means  peculiar  to  the  rule  in  Shelley's  case. 
There  are  many  other  rules  of  construction  received  by  the  courts,  which  are  arbitrary,  and 
some  of  them  not  reconcileable  to  plain  reason.  Still,  being  adopted  as  rules  of  construc- 
tion, the  courts  (sometimes  even  with  an  avowed  reluctance)  consider  themselves  to  be 
bound  to  submit  to  them. 

VI.  It  remains  to  observe,  that  the  suggestions  here  submitted  to  the  reader,  are  intended 
to  apply  only  to  the  devisee  of  legal  estates,  and  to  those  devises  only  in  which  the  argument 
to  except  them  from  the  rule  in  Shelley's  case  depends  at  the  most  on  the  two  following 
circumstances :  1st,  that  it  evidently  appears  to  be  the  testator's  intention  to  give  the  an- 
cestor an  estate  for  his  life  only :  and  2dly,  that  it  also  evidently  appears  to  be  his  intention 
that  the  heirs'  of  his  body  should  take  by  purchase.  If  the  testator's  intention  appears  to 
be  to  give  the  ancestor  an  estate  for  life  only,  and  to  give  an  estate  by  purchase  to  the  heirs 
of  his  body ;  and  if,  besides  this,  his  intention  is,  that  by  the  devise  to  the  heirs  the  inheri- 
tance should  vest  in  that  individual  heir  who,  at  the  time  of  the  decease  of  the  tenant  for 
life,  shall  be  the  heir  of  his  body,  and  the  heirs  of  the  body  of  that  person,  and  that  the 
devise  should  reach  no  farther ;  or  his  intention  is,  that  the  inheritance  should  descend  upon 
the  sons  of  the  tenant  for  life  successively  in  tail,  with  or  without  remainders  to  the  daugh- 
ters ;  and  this  ulterior  intention  appears  from  any  other  part  of  the  will,  either  by  plain  de- 
claration, or  clear  implication ;  then,  as  there  is  nothing  unlawful  in  this  disposition  of  his 
property,  there  is  no  rule  of  law  or  equity  that  stands  in  the  way  of  such  construction.— 
But  this  ulterior  construction  is  not  to  be  implied  from  the  mere  circumstances  of  an  estate 
for  life  only  being  given  to  the  ancestor,  and  its  appearing  either  by  express  words  or  im- 
plication, that  it  was  the  testator's  intention  to  give  an  estate  by  purchase  to  the  heirs. — 
It  may  be  said  this  brings  the  matter  to  as  much  uncertainty  as  attended  it  before :  bnt 
surely  that  is  not  the  case.  Numberless  as  the  cases  respecting  the  point  in  question  are* 
there  are  few  indeed,  in  which  any  ground  for  this  ulterior  construction  of  the  words, 
"  heirs  of  the  body,"  occurs.  See  those  cited  by  Mr.  Justice  Blackstone,  in  Mr.  Hargrave's 
Tracts,  505,  506. 

Since  the  first  publication  of  this  note,  all  the  learning  respecting  this  celebrated  rule  of 
law,  particularly  with  a  view  to  its  application  to  decided  cases,  and  to  those  which  occur, 
or  are  likely  to  occur  on  it,  in  practice,  has  been  ably  collected  and  arranged  by  Mr.  Pres- 
ton, in  his  Succinct  View  of  the  Ruk  in  Shelby's  Case<—[Butler%  note  329.] 

NOTE  V. 

(Page  245  of  this  volume.) 

The  doctrine  of warranty  was  formerly  one  of  the  most  interesting  and  useful  articles  of 
legal  learning;  but  the  effect  and  operation  of  warranties  having,  by  repeated  acts  of  the 
legislature,  been  reduced  to  a  very  narrow  compass,  it  is  become  in  most  respects  a  matter 
of  speculation  rather  than  of  use.  In  some  instances,  however,  warranties  have  still  a  pow- 
erful influence  on  our  landed  property ;  and  there  is  no  part  of  our  jurisprudence  to  which 
the  ancient  writers  have  more  frequently  recourse  to  explain  and  illustrate  their  legal  doc- 
trines. Hence  abstruse,  and  in  most  respects  obsolete,  as  the  learning  respecting  it  un- 
questionably is,  it  continues  to  deserve  the  attention  of  every  person  who  wishes  to  obtain 
accurate  notions  of  those  branches  of  our  laws,  which  are  more  immediately  connected  with 
the  doctrines  that  respect  the  alienation  of  landed  property. 

^  In  the  civil  law  warranty  is  defined,  the  obligation  of  the  seller  to  put  a  stop  to  the  evie- 
'tion,  and  other  troubles  which  the  buyer  suffers,  in  the  property  purchased.  Eviction  is 
defined  to  be  the  loss  which  the  buyer  suffers,  either  of  the  whole  thing  that  is  sold,  or  of  s 
part  of  it,  by  reason  of  the  right  which  a  third  person  has  to  it.    The  other  troubles  am 
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those  which,  without  touching  the  property  of  the  thing  sold,  diminish  the  right  of  the  pur- 
chaser; as  if  any  one  pretends  a  right  to  the  usufruct  of  the  lands  sold,  to  a  rent  issuing 
out  of  them,  to  a  service,  or  any  other  thing  of  the  like  nature.  The  buyer  being  thus 
evicted  or  troubled  in  his  possession,  has  his  recourse  to  the  seller  to  warrant  him.  This 
warranty  is  either  in  law,  being  that  security  which  every  seller  is  bound  to  give  for  main- 
taining the  buyer  in  the  free  possession  and  enjoyment  of  the  thing  sold,  although  the  sale 
makes  no  mention  of  it;  or  in  deed,  being  that  kind  of  particular  or  conventionary  warranty, 
which  the.seller  and  buyer  regulate  among  themselves.  See  Domat.  1.  i.  tit.  2.  $.10.  By 
the  practice  of  the  Roman  law,  the  buyer  might,  immediately  after  the  eviction  or  trouble, 
give  notice  of  it  to  the  seller,  who  then,  if  he  thought  proper,  might  make  himself  a  party 
to  the  action,  and  defend  it;  but  till  the  sentence  was  pronounced,  the  buyer  could  not 
bring  his  action  of  warranty  against  the  seller ;  and  the  action  was  brought  before  the  judge 
of  the  place  in  which  the  seller  was  domiciliated.  But  the  practice  is  different  in  the  courts 
of  law  in  France.  There  the  buyer,  when  he  gives  notice  of  the  action  to  the  seller,  may 
bring  his  action  of  warranty  against  him  before  the  judge,  before  whom  the  original  action 
is  brought;  and  if  he  cannot  defend  the  action,  the  judge  condemns  him  to  indemnify  the 
seller,  by  the  same  sentence  by  which  he  pronounces  in  favour  of  the  plaintiff  in  the  ori- 
ginal canse.  See  Pothier  Traite  des  Contracts  dc  Vente,  partie  2.  c.  1.  sect.  2.  art.  5.  $  2. 
The  first  warrantor  may  call  upon  another  to  warranty;  he  in  the  same  manner  may  call 
upon  a  third.  But  to  prevent  the  delays  which  must  unavoidably  ensue  from  multiplying 
warranties,  a  fourth  warrantor  is  not  permitted  to  intervene,  except  in  particular  circumstan- 
ces. The  degrees  also  must  be  observed.  Each  person  must  vouch  his  own  immediate 
warrantor,  as  it  is  not  lawful  for  him  to  vouch  any  of  the  ulterior  warrantors.  After  the 
warrantor  has  entered  into  the  warranty,  the  person  warranted  bay  either  proceed  in  his 
defence  jointly  with  the  warrantor,  or  leave  the  cause  to  him  solely.  The  sentence  binds 
them,  both  equally.  If  the  person  against  whom  the  action  is  brought  be  evicted  or  trou- 
bled in  his  possession  by  the  sentence  of  the  judge,  he  has  a  claim  upon  the  warranter  for  a 
complete  indemnification.  Sometimes  the  precise  sum  to  be  paid  by  way  of  indemnity  is 
fixed  and  agreed  to  by  the  parties  upon  the  making  of  the  contract ;  but  penal  obligations 
of  this  nature  are  greatly  discountenanced  by  the  laws  of  France.  It  is  always  in  the 
breast  of  the  judge  to  moderate  or  increase  them ;  but  they  cannot  be  increased  either  by 
the  express  contract  of  the  parties,  or  the  equity  of  the  judge,  to  more  than  donble  of  the 
property  evicted.  See  Traite  des  Evictions  et  de  la  Garantie  FormeUe,  par  Mons.  Berthelot, 
2  vol.  oct.  Paris,  1781. 

The  warranty  treated  of  by  Littleton  in  this  Chapter  is  evidently  of  feudal  extraction,  be- 
ing derived  from  the  obligation  which  the  lord  was  under,  by  that  system  of  polity,  to  de- 
fend his  tenant's  title  to  the  land  against  all  claimants.  If  the  tenant  was  evicted,  the  lord 
was  bound  to  make  him  a  recompense,  by  giving  him  lands  of  equal  value' to  those  evicted 
from  him.  The  doctrine  and  practice  of  warranty,  in  the  early  ages  of  the  feudal  law,  is 
thus  set  forth  in  the  book  of  the  Fiefs,  tit.  25.  It  is  there  stated  that  a  vassal  held  a  fief 
from  the  lord,  and  {ping  disturbed  in  his  possession  of  it,  called  upon  the  lord  to  defend 
him.  The  lord  refused  to  appear  before  the  judge,  by  which  the  vassal  lost  his  cause. 
The  vassal  thereupon  demanded  a  recompense  from  the  lord.  The  lord  said  in  answer  that 
the  vassal  never  held  the  fief,  nor  received  the  investiture  of  it  fronf  him.  The  vassal  re- 
plied, that  he  held  the  fief  from  the  lord,  and  had  been  invested  with  it  by  him ;  that  he  had 
called  upon  the  lord  to  defend  the  possession  on  the  trial,  and  that  the  lord  did  not  then 
deny  the  lands  being  held  of  him.  All  this  the  vassal  proved  by  proper  witnesses.  Upon 
this  case  it  was  held,  that  when  a  vassal  is  disturbed  in  the  possession  of  his  fief,  if  he 
calls  on  the  lord  to  defend  him,  and  it  appears  on  the  trial  that  the  lord  invested  him  with 
a  fief  that  did  not  belong  to  him,  the  lord  is  bound  either  to  give  him  another  fief  of  equal 
value,  or  the  price  of  it  in  money ;  and  that  he  is  bound  to  do  this  as  soon  as  it  clearly  ap- 
pears that  the  vassal  will  be  evicted  of  the  fief;  but  that  if  the  lord  denies  that  the  fief  is 
held  of  him,  and  that  the  vassal,  or  any  of  his  ancestors,  were  invested  with  it  by  him,  and 
the  vassal  proves  those  facts,  either  by  an  instrument  properly  authenticated,  or  by  the  peers 
of  the  court,  the  lord  must  give  him  another  fief;  or  may  be  put  to  his  oath,  that  neither 
the  vassal  nor  any  of  his  ancestors  held  the  fief  from,  or  were  invested  with  it  by  him,  or 
any  of  his  ancestors.  If  the  lord  does  this,  he  is  to  be  acquitted. — Sir  Martin  Wright 
seems  to  question  whether  the  lord's  obligation  to  protect  or  defend  the  feudatory,  made 
him  anciently  liable  upon  eviction,  without  any  fraud  or  defect  in  him,  to  compensate  the 
lose  of  the  fief.  He  observes,  that  it  can  hardly  be  imagined  that  while  feuds  were  pre- 
carious, and  held  at  the  will  of  the  lord,  or  indeed,  that  while  they  were  generously  given, 
without  price  or  stipulated  render,  the  lord  should  be  subject  to  such  a  loss;  especially 
since  it  is  likely  that  the  lord's  obligation  upon  eviction  rather  prevailed  upon  the  reason  of 


Digitized  by  LjOOQIC 


542  APPENDIX. 

contracted  and  improper  fends,  than  from  the  nature  of  a  pure  original  fend.    He  observes, 
that  none  of  the  ancient  feudists  make  any  such  distinction,  but  that  all  of  them  suppose 
the  lord's  obligation  upon  eviction  to  have  been  general ;  yet  he  asserts  they  must  be  un- 
derstood to  speak  of  the  times  in  which  they  wrote,  when  improper  feuds  chiefly  prevailed. 
See  Introduc.  to  the  Law  of  Tenures,  pp.  38,  39,  40.— Upon  a  principle  similar  to  that 
upon  which  this  distinction  is  grounded,  it  seems  to  have  been  formerly  made  a  question 
by  the  writers  on  the  feudal  laws  of  the  German  and  Italian  States,  whether  investiture 
alone,  without  any  express  promise  or  undertaking  on  the  part  of  the  lord,  entitled  the  te- 
nant to  claim  an  equivalent  from  the  lord,  in  case  of  eviction.    Rosentall,  a  German  feudist 
of  great  authority,  has  stated  this  question,  and  the  authorities  upon  which  the  two  oppo- 
site opinions  respecting  it  are  founded.    He  mentions  it  to  be  his  own  opinion,  that  investi- 
ture alone,  without  any  promise,  entitled  the' tenant  to  an  equivalent;  and  he  says,  that  the 
greatest  part  of  those  who  maintain  the  opposite  opinion,  admit  that  the  lord,  though  he 
has  made  no  promise,  is  bound  to  give  an  equivalent,  if  the  fief  were  originally  granted  for 
services  done ;  or  otherwise,  in  the  way  of  remuneration.    See  Rosentall  Tractatus  et  Synop- 
sis totius  Juris  feudality  Coll.  Allob.  1610.  vol.  1.  469,  470. — In  a  more  recent  publication, 
expressly  on  the  subject  of  gratuitous  fiefs,  it  is  held,  that  the  lord  is  bound  to  defend  the 
fief  and  to  give  the  tenant  an  equivalent,  if  it  is  evicted  from  him.    The  author  states  the 
objection  made  by  Sir  Martin  Wright ;  and  in  answer  to  it  observes,  that  the  feudal  con- 
tract and  connexion  between  the  lord  and  tenant  is  such,  as  distinguishes  it  from  a  volun- 
tary donation,  and  necessarily  includes  this  obligation  upon  the  lord.    See  Petri  Schulizii 
Dissertatio  de  Feudo  Gratim  in  Jenichen  Ihesaurus  Juris  feudalis,  Francofurti  ad  Maeoum, 
torn.  2.  556.  567,  568.    It  should  seem  that  with  us  anciently,  every  kind  of  homage,  when 
received,  but  not  before,  bound  the  lord  to  acquittal  and  warranty ;  that  is,  to  keep  the  tenant 
free  from  distress,  entry,  or  other  molestation,  fot  services  due  to  the  lords  paramount,  and 
to  defend  his  title  to  the  lands  against  all  others ;  but  that  in  subsequent  times,  the  implied 
acquittal  and  warranty  were  peculiar  to  that  species  of  homage  which  is  known  by  the 
appellation  of  homage  ancestrel.     See  ant.  67  b.  note  1.    In  another  material  quality,  the 
warranty  annexed  to  homage  ancestrel  differed  from  express  warranty.    In  the  case  of  ex- 
press warranty  the  heir  was  chargeable  only  for  those  lands  which  he  had  by  descent  from 
the  ancestor  who  created  the  warranty.     But  in  the  case  of  homage  ancestrel  the  tenant 
was  not  driven  to  recover  in  value  only  those  lands  which  the  lord  had  from  that  ancestor 
who  created  the  warranty ;  that  would  be  impossible,  as  it  was  essential  to  homage  ances- 
trel, that  the  seignory  should  have  been  created  before  time  of  memory.    It  being  therefore 
impossible  to  ascertain  which  lands  descended  from  the  ancestor  who  made  the  grant,  the 
law  charged  all  the  lands.    See  ant  102  b.    But  defence  and  recompense  were  not  the 
only  benefits  which  the  tenant  derived  from  the  lord's  warranty;  it  rebutted  or  repelled  the 
lord  from  claiming  the  land  itself,  or  any  profit  or  right  from  it,  but  those  which  under  the 
feudal  contract  were  due  to  him  as  lora,  according  to  the  fundamental  maxim  of  the 
doctrine  of  fiefs,  Homagium  repelUt  perquisilum.    Such  appear  to  be  the  outlines  of  the  sys- 
tem of  warranty  in  the  early  ages  of  the  feudal  law.    The  practice  of  subinfeudation  neces- 
sarily occasioned  a  considerable  extension  of  it.    It  was  totally  inhibited  by  the  statate 
made  in  the  18th  year  of  Edward  I.  commonly  called  the  statute  quia  emptores  terrarum. 
That  statute  had  a  particular  influence  both  on  the  practice  and  the  doctrine  of  warranty. 
The  free  alienation  of  property  which  it  authorized  necessarily  put  an  end  to  the  homage 
ancestrel,  and  consequently  to  the  implied  warranty  annexed  to  it.    To  remedy  this,  if  the 
lord  aliened,  the  tenants,  before  they  attorned  to  the  new  lord,  required  a  new  warranty 
from  him ;  if  the  tenant  aliened,  it  was  with  an  express  clause  of  warranty.     This  ga?e 
the  new  tenant  the  benefit  of  the  lord's  obligation  to  warrant  the  old  tenant:  as  the  new 
tenant  might  vouch  the  old  tenant,  and  he  in  his  turn  might  deraign  the  lord.    This  subject 
will  be  pursued,  and  an  attempt  will  be  made  to  investigate  and  explain  the  grounds  of  the 
distinction  between  lineal  and  collateral  warranty,  in  note  2.  373  b. — [Butler ,  note  315.] 

NOTE  VI. 

(Page  252  of  this  volume.) 

What  is  said  by  Sir  Edward  Coke  in  this  place,  and  the  determination  of  the  judges  in 
Nokes's  case,  4  Rep.  80.  and  Lord  Chief  Justice  Vaughan's  argument  in  Hayes  v.  Bicker- 
staff,  in  his  Reports,  page  126.  should  remove  the  scruples  too  often  entertained  on  the  part 
of  trustees,  respecting  the  propriety  of  their  conveying  by  the  word  grant.  From  the  pas- 
sages here  referred  to,  it  most  clearly  appears,  that  the  word  grant,  when  used  in  the  con- 
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veyance  of  an  estate  of  inheritance,  does  not  imply  a  warranty;  and  that  if  it  did,  the  in-s 
sertion  of  any  express  covenant  on  the  part  of  the  grantor,  would  qualify  and  restrain  its 
force  and  operation  within  the  import  and  effect  of  that  covenant,  as  the  law,  when  it  ap- 
pears by  express  words  how  far  the  parties  designed  the  warranty  should  extend,  will  not 
carry  it  farther  by  construction.  There  is  therefore  no  reasonable  ground  for  trustees  ob- 
jecting to  convey  by  the  word  grant  ,*  but  serious  objections  may  be  raised  in  some  cases 
to  purchasers  taking  a  conveyance  from  them  without  it.  .  These  are  stated  in  the  following 
passage  from  Bridgman's  Complete  Conveyancer,  vol.  1.  323.— Sir  Jeffrey  Palmer's  reso- 
lution concerning  the  words  give  and  grant  in  a  conveyance.  "  Sir,  I  conceive  that  care 
ought  to  be  taken  in  a  conveyance,  of  what  nature  soever  it  be,  that  there  be  not  therein  give 
ana  grant ;  for  they  imply  a  general  warranty,  and  shall  not  be  qualified  by  the  special  war' 
ranty  following  as  hath  of  late  been  thrice  adjudged.  H.  T." — Sir  Jeffrey  Palmer's  an- 
swer. "  Give  implies  a  personal  warranty -,  and  so  is  not  always  used.  The  word  grant,  in 
a  lease  for  years,  is  a  covenant  in  law ;  or  fas  you  may  call  it)  a  general  warranty,  if  it  be 
not  qualified  by  a  covenant  or  warranty  in  fait :  but  if  there  be  a  covenant  or  warranty  in 
fait,  then  it  is  restrained  to  the  words  of  the  covenant  subsequent.  But  in  an  estate  of  in- 
heritance where  the  fee  passeth,  there  the  word  grant  is  neither  a  covenant  in  law,  nor  war- 
ranty. For  if  it  should  be  a  covenant  in  law,  or  warranty  in  itself,  it  would  be  there  re- 
strained and  qualified  by  the  warranty  and  covenants  in  fait.  And  a  deed  to  pass  an  inheri- 
tance where  common  is  cannot  be  without  it;  for  if  it  be  common  in  gross,  it  cannot  pass  by 
tbe  livery,  but  must  pass  the  word  grant.  And  I  never  yet  saw  a  feoffment  without  it. 
Jeffrey  Palmer."  This  dictum  of  Sir  Jeffrey  Palmer  has  been  sometimes  cited  to  prove 
that  it  is  not  safe  for  purchasers  to  take  a  conveyance  by  lease  and  release,  or  bargain  and 
sale  enrolled,  if  the  conveyance  be  from  the  trustees,  and  they  do  not  convey  by  the  word 
grant.  It  is  said  that  commons,  or  advowsons,  or  other  things  which  be  in  grant,  will  not, 
if  they  are  severed  from  the  inheritance,  pass  without  the  word  grant.  But  this  is  a  mis- 
take, and  by  no  means  warranted  by  Sir  Jeffrey  Palmer's  dictum,  which  evidently  applies 
only  to  conveyances  by  feoffment ;  in  which  case  commons  in  gross,  &c.  lying  in  grant 
would  not  pass  by  the  livery,  and  therefore  without  the  word  grant,  or  some  other  word  of 
a  similar  operation,  would  not  pass  by  the  charter  of  feoffment  But  in  the  case  of  a  lease 
and  release,  there  is  no  doubt,  that  any  thin^  which  lies  in  grant  will  vest  in  the  vendee, 
by  tbe  lease  for  a  year,  and  that  a  release  without  the  word  grant,  would  operate  by  way 
of  enlargement  to  give  the  releasee  the  fee.  So  in  the  case  of  a  bargain  and  sale  enrolled, 
any  thing  which  lies  in  grant  will  vest  in  the  bargainee  by  the  statute  of  Uses  without  the 
word  grant.  Upon  the  whole  therefore  there  is  no  such  peculiar  operation  in  this  famous 
monosyllable,  as  to  make  it  either  dangerous  for  a  trustee  to  convey  by  it,  or  essential  for  a 
pnrchaser  to  require  it.  How  a  covenant  shall  be  expounded  with  regard  to  the  context,  or 
to  synonymous  or  other  words,  see  Com.  Dig.  Cov.  (D).  Vin.  Abr.  Covenant  (L  4.) 

To  explain  more  fully,  what  is  said  above,  it  may  be  proper  to  state  at  length  the  opera- 
tion of  the  word  "errant"  or  " give,"  in  conveyances  of  estates  in  fee  simple,  in  gifts  in 
tail,  in  leases  for  life,  and  in  leases  for  years— 1**.  As  to  the  operation  of  the  word  "  grant" 
or  "give,"  in  conveyances  of  estates  in  fee  simple,  it  is  to  be  observed,  that,  till  the  practice 
of  subinfeudation  was  abolished  by  the  statute  quia  emptores  terrarum,  lands  might  be 
granted,  either  to  be  held  of  the  grantor  himself,  or  to  be  held  of  the  chief  lord  of  the  fee. 
When  they  were  granted  to  be  held  of  the  grantor  himself,  at  least  if  the  grant  were  made 
by  the  word  "  dedi,"  there,  without  any  other  warranty,  the  feoffor  and  his  heirs  were 
bound  to  warranty.  This  is  enacted  by  the  statute  de  bigamis,  ch.  6.  and  we  have  Lord 
Coke's  authority,  that  this  statute  was  only  declaratory  of  the  common  law,  in  this  respect. 
The  reason  for  implying  warranty,  in  this  case,  is  by  his  lordship  said  to  be,  that  "  where 
dedi  is  accompanied  with  a  perdurable  tenure  of  the  feoffor  and  his  heirs,  there  dedi 
importeth  a  perdurable  warranty  for  the  feoffor  and  his  heirs  to  the  feoffee  and  his  heirs." 
2  Inst  275.  The  warranty  in  this  instance  was  therefore  a  consequence  of  tenure,  (ant. 
101  b.)  and  so  necessary  a  consequence  of  it,  that,  where  an  express  and  qualified  war- 
ranty was  introduced,  it  did  not  restrain  or  circumscribe  the  implied  warranty.  Where 
lands  were  granted  to  be  held  of  the  chief  lord  of  the  fee,  there  the  tenancy  was  of  the 
chief  lord,  and  no  tenure  subsisted  between  the  grantor  and  the  grantee.  Warranty, 
therefore,  being  a  consequence  of  tenure,  did  not  hold  in  these  cases  between  the  grantor 
and  grantee,  as  there  was  no  tenure  between  them  to  raise  it.  Still,  the  gTantor  was  sup- 
posed to  be  bound  by  his  own  gift.  The  word  "  give,"  therefore,  imported,  in  this  case,  a 
warranty  to  him.  But  this  was  personal  to  the  grantor  ;•  it  did  not  apply  to  the  heir,  and 
it  could  not  affect  him  without  working  that  involuntary  alienation,  which,  in  a  case  of  that 
nature,  the  jurisprudence  of  those  times  did  not  readily  admit.  The  statute  «*  quia  emptores 
terrorism,"  put  an  end  to  the  subinfeudation  of  fee  simple  estates,  and  of  course  put  an  end 
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to  the  warranty  we  have  been  speaking  of,  as  incident  to  grants  of  lands  in  fee  simple,  to 
be  held  of  the  grantor  and  his  heirs.  The  consequence  was,  that,  after  the  statute  qwa 
emptores  terrorism,  there  was  no  case,  except  that  of  homage  ancestral,  in  which  warranty, 
unless  it  arose  from  the  express  contract  of  the  parties,  bound  more  than  the  donor,  or 
bound  him  longer  than  the  term  of  his  life.  2dly,  But  with  respect  to  estates  tail  and  leases 
for  life,  the  judges  took  this  important  distinction,  that,  where  a  person  seised  in  fes 
granted  for  life  or  in  tail,  reserving  the  reversion  in  himself,  the  grantees  of  the  particular 
estates  held  of  the  reversioner,  and  he  of  the  chief  lord :  where  a  person  granted  for  life  or 
in  tail,  with  the  remainder  over  in  fee  simple,  both  the  tenants  of  the  particular  estates,  and 
the  remainder-men,  held  of  the  chief  lord.  In  the  former  case,  therefore,  the  tenure 
between  die  donor  and  the  donees  still  subsisting,  the  law  remained  as  it  did  before  the 
statute,  that  is,  when  those  estates  were  created  by  the  word  "  <fafi,"  both  the  donor  and 
his  heirs,  were,  in  consequence  of  the  tenure,  obliged  to  warranty.  Thus  it  stood  is 
respect  of  grants  in  fee  simple,  in  tail,  or  for  life ;  and  in  all  these  cases  the  warranty  must 
be  understood  in  its  strict  legal  import,  as  implying  an  obligation  in  the  lord  to  acquit  his 
tenant  against  the  superior  lord,  where  there  was  a  seigniory  paramount,  and  to  give  the 
tenant  a  recompense  in  case  of  eviction.  3dlv,  But  in  kases  for  years,  fto  which  the  sub- 
ject now  leads),  the  case  is  very  different.  A  lease  for  years,  ( See  Bacon  s  Abr*  tit.  Leases 
and  Terms  for  Years)  is  a  contract  between  lessor  and  the  lessee  for  the  possession  and 
profits  of  land  8,  &c.  on  the  one  side,  and  a  recompense  by  rent,  or  other  consideration,  on 
the  other.  As  the  lessor  contracts  that  the  lessee  shall  hold  the  land,  he  cannot  claim  it 
in  opposition  to  his  covenant— Thus  he  parts  with  the  land  during  the  term ;  but  his  sup- 
posed parting  with  the  land,  and  the  interest  of  the  lessee  in  it  during  the  term  parted  with, 
was  rather  a  consequence  of  law  accruing  from  the  contract,  than  the  contract  for  the 
enjoyment,  a  consequence  of. law,  accruing  from  the  parting  with  the  land.  The  tenant, 
therefore,  had  only  the  perception  of  the  profits,  and  was  considered  to  hold  the  possession 
for  the  reversioner.  The  consequence  was,  that  whoever  recovered  the  freehold,  reduced 
the  term  whether  the  recovery  were  true  or  feigned.  As  the  possession  was  not  considered 
to  be  in  the  lessee,  there  was  originally  no  means  by  which  he  could  recover  it.  His  only 
remedy  was  in  consequence  of  the  contract,  which  constituted  the  lease.  By  virtue  of 
that,  the  words  "  yielding  and  paying,"  &c.  were  construed  a  covenant  in  favour  of  the 
lord,  which  enabled  him  to  recover  his  rent  by  an  action  of  covenant  or  an  action  of  debt, 
and  the  words,  grant,  demise,"  &c.  were  construed  a  covenant  in  favour  of  the  tenant, 
which  enabled  him  to  recover  damages  as  a  recompense  for  the  possession  lost.  In  this 
sense  they  are  said  to  imply  a  warranty.  From  the  warranty  of  freehold  estates  it  differs 
in  its  nature,  as  that  arises  from  tenure,  this  from  contract ;  and  in  its  operation,  as  that, 
being  a  consequence  of  tenure,  is  not  modelled  by  express  warranties,  this,  arising  from 
the  contract  of  the  parties,  is  considered  to  be  modified  and  regulated  by  any  express  cove* 
nants  inserted  in  the  lease.  See  Spencer's  case,  5  Rep.  17.  1  Lev.  57.  and  Clarke  *.  Sam- 
son, 1  Ves.  sen.  101.  Lord  Coke,  ant.  101  b.  and  post.  389  a.  expressly  says,  that  war- 
ranty cannot  be  annexed  to  chattels  real  or  personal ;  for,  says  his  lordship,  if  a  man  war- 
rants them,  the  party  shall  have  covenant  or  action  upon  the  case.  Thus,  therefore,  the 
'  law  stands  since  the  statute  quia  emptores.  In  all  cases  of  homage  ancestral,  if  any  such 
now  exist,  (which  is  at  least  doubtful),  the  doctrine  of  warranty  remains  as  it  did  before 
the  statute,  that  is, — if  the  grant  was  made  by  the  word  "  deJt,"  it  imports  a  warranty. 
In  other  cases  it  may  be  expressed  as  the  parties  think  proper ;  if  it  be  not  expressed,  thee, 
in  conveyances  in  fee  simple,  it  is  not  implied  by  the  word  "  grant,"  or  any  other  word 
except  the  word  "  give ;"  and  then  it  holds  only  during  the  life  of  the  grantor ;  in  gifts  in 
tail,  and  in  leases  for  life,  by  the  word  "  give,"  where  the  reversion  is  left  in  the  donor, 
the  tenure  between  him  and  the  donee  or  lessee  still  continues.  Of  that  tenure  it  is  a 
necessary  consequence  of  law,  and  is  not  considered  to  be  restrained  by  any  express  cove- 
nants. In  leases  for  years  rendering  rent,  warranty,  considering  it  to  import  a  covenant  for 
the  quiet  enjoyment  of  the  term,  is  of  the  essence  itself  of  the  lease;  but  the  lease  being 
originally  founded  on  contract,  any  of  its  terms  may  be  varied  by  the  parties  themselves  at  their 
pleasure,  and  is  in  fact  considered  as  varied  pro  tanto  by  the  insertion  of  any  express  cove- 
nant. But  the  effect  of  an  express  covenant  in  restraining  the  effect  of  an  implied  general 
covenant  is  not  to  be  confounded  with  the  effect  of  a  particular  covenant  in  restraining  the 
effect  of  an  express  general  covenant,  as  the  latter  is  not  restrained  by  a  subsequent  cove- 
nant, unless  it  can  be  considered  as  part  of  the  general  covenant.  See  Nokes's  case, 
4  Rep.  80.  and  1  Saund.  60. — It  may  happen,  that  a  person  having  a  term  of  years  onJy, 
conveys  the  lands  as  an  estate  in  fee  simple  to  another  and  his  heirs,  bythe  word  "  grant-" 
But  this  cannot  amount  to  a  warranty  of  the  lands,  for  the  term.  The  operation  of  the 
word  "  grant,"  in  implying  a  warranty  in  the  creation  or  assignment  of  a  term,  arises  from 
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triplication  only,  that  is,  from  the  law's  presuming,  by  the  party's  using  the  word  "  grant," 
that  he  intended  to  warrant  the  lands  as  a  term.  But  his  expressly  treating  the  land  in 
the  deed  as  a  fee  simple  estate,  and  expressly  conveying  it  as  such,  necessarily  rebuts  every 
implication  of  Us  being  his  intention  or  undertaking  to  convey  it  as  a  term  of  years.  In 
what  has  been  said  above,  the  grantor  is  considered  as  the  real  owner  of  the  land,  receiving 
the  purchase  money,  or  other  consideration  of  the  estate  or  interest  parted  with.  In  this 
case,  independently  of  all  construction  of  particular  words,  there  is  great  reason  to  consider 
him  bound  to  warrant  the  property  he  parts  with,  as  he  receives  the  benefit  of  it  In  the 
case  of  a  trustee,  this  ground  of  raising  or  implying  an  obligation  of  warranty  necessarily 
fails.  Upon  the  whole,  to  apply  what  has  been  said  to  the  point  mentioned  at  the  begin- 
ning of  the  note,  it  appears  clear,  that  whenever  there  is  a  deed,  on  the  face  of  which  the 
trustee  is  party,  and  conveys,  merely  as  trustee,  there  is  no  substantial  objection  to,  his 
conveying  by  the  word  "  grant."  If  the  lands  are  freehold,  it  is  clear  hat  no  warranty  or 
covenant  is  imported  by  it ;  if  it  happens  that  they  are  held  for  a  term  of  years  only,  all 
implication  of  an  intention  or  undertaking  to  convey  them  for  the  term,  is  necessarily 
rebutted  by  their  being  treated  in  the  deed,  and  conveyed  by  the  party  as  a  fee  simple 
estate ;  and  if  any  such  warranty  or  covenant  would  otherwise  be  implied,  it  would  be 
restrained,  by  his  covenant  that  he  himself  has  done  no  act  to  encumber,  to  a  warranty  or 
covenant  against  his  own  acts.  To  obviate,  however,  every  doubt  which  may  be  enter- 
tained on  this  ground,  it  is  usual  to  make  the  trustee  convey  "  according  to  his  estate, 
right,  or  interest,  but  not  further  or  otherwise,"— or  to  express  that  he  grants,  &c.  "  not  as 
warranting  the  title,  but  in  order  to  pass  or  convey  the  lands."  Whenever  the  former 
word 8  are  inserted,  care  should  be  taken  to  make  them  referrible  to  the  trustee  only,  and 
not  to  the  owner  of  the  fee ;  who,  in  express  contradiction  from  the  guarded  mode  of  con- 
veyance applied  to  the  trustee,  should  be  made  to  "  grant,"  &c.  "  fully  and  absolutely." 

It  remains  to  inquire  what  remedy  a  person  purchasing  under  a  defective  title  has,  exclu- 
sively of  the  purchaser's  warranty  or  covenants,  or  where  the  title  is  subject  to  a  defect, 
which  the  warranty  or  covenants  do  not  reach.  In  every  case  where  the  seller  conceals 
from  the  purchaser  the  instrument  or  the  fact  which  occasions  the  defect,  or  conceals  from 
him  an  encumbrance  to  which  the  estate  is  subject,  it  is  a  fraud,  and  the  purchaser  has  the 
remedy  of  an  action  on  the  case,  in  the  nature  of  an  action  of  deceit.  But  a  judgment 
obtained  after  the  death  of  the  seller,  in  an  action  of  this  nature,  can  only  charge  his  pro- 
perty as  a  simple  contract  debt,  and  will  not,  therefore,  except  under  very  particular  cir- 
cumstances, charge  his  real  assets.  A  bill  in  chancery,  in  most  cases,  will  be  found  a  bet- 
ter remedy.  It  will  lead  to  a  better  discovery  of  the  concealment,  and  the  circumstances 
attending  it,  and  may  in  some  cases  enable  the  court  to  create  a  trust  in  favour  of  the 
injured  purchaser.  But  where  the  instrument  or  the  fact,  which  occasions  the  defect  of  the 
title,  or  the  instrument  creating  the  encumbrance,  is  produced,  the  purchaser  has  fair  notice 
given  him  of  it,  and  if  the  covenants  do  not  extend  to  it,  he  appears  to  be  without  remedy, 
unless  he  can  avail  himself  of  the  covenants  of  the  earlier  vendors,  many  of  which  are 
inherent  to  the  lands,  and  to  some  of  which,  as  the  covenant  for  quiet  enjoyment,  there  is 
no  objection,  on  account  of  their  antiquity,  where  the  breach  is  recent  It  sometimes  hap- 
pens, that  a  purchaser  consents  to  take  a  defective  title,  relying  for  his  security  on  the 
vendor's  covenants.  Where  this  is  the  case,  this  should  be  particularly  mentioned  to  be 
the  agreement  of  the  parties ;  as  it  has  been  argued,  that,  as  the  defect  in  question  was 
known,  it  must  be  understood  to  have  been  the  agreement  of  the  purchaser  to  take  the  title, 
subject  to  it,  and  that  the  covenants  for  the  title  should  not  extend  to  warrant  it  against 
this  particular  defect.  On  the  general  doctrine  respecting  the  usual  covenants  for  title, 
see  Mr.  Sugden's  Law  of  Vendors,  Ch.  13^-[£u//er,  note  932.] 

NOTE  VIL 

{Page  280  of  this  volume.) 

The  reader  will  recollect,  that  previously  to  the  statute  de  donis  all  estates  were  held 
either  in  fee  simple,  in  fee  simple  conditional,  for  life,  or  for  years ;  and  that  estates  tail, 
in  the  light  in  which  we  now  consider  them,  had  not  then  an  existence.  If  a  person  seised 
in  fee  simple  aliened  his  estate,  the  alienation  was  certainly  binding  both  upon  his  lineal 
and  his  collateral  heirs ;  his  warranty  therefore  bad  effect  so  far  as  it  entitled  the  alienee  to 
vouch  the  heir  of  the  warrantor,  and,  in  case  of  eviction,  to  claim  a  recompense  from  him, 
if  any  real  assets  descended  upon  him  from  the  ancestor  i  but  with  respect  to  the  repelling 
or  rebuttiug  of  the  claim  of  the  heir  to  the  estate  itself,  as  the  alienations  of  tenant  in*  fee 
VOL.  II.  71 
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simple  bound  the  heirs  as  effectually  without  the  warranty  as  with  it,  the  warranty,  in  that 
respect,  could  have  no  operation. 

As  to  the  warranties  of  persons  seised  of  estates  held  in  fee  simple  conditional,  it  has 
been  observed  before,  p.  326  b.  note  1.  that  the  condition  from  which  that  estate  took  its 
appellation  did  not  suspend  the  fee  from  vesting  in  the  donee  immediately  by  the  gift;  and 
therefore  if  he  aliened  before  he  had  issue,  it  not  only  was  no  forfeiture,  but  if  afterwards 
he  had  issue,  it  was  a  bar  to  them.  Hence  the  warranty  of  a  tenant  in  fee  simple  condi- 
tional had  the  same  effect  with  respect  to  his  issue,  as  the  warranty  of  tenant  in  fee  simple 
absolute  had  upon  those  who  claimed  from  him ;  that  is,  with  assets,  it  entitled  the  war- 
rantee to  vouch  the  issue  as  heirs  at  law  of  the  ancestor ;  but  in  other  respects  it  had  no 
operation,  as  the  issue  was  bound  by  the  alienation  of  the  ancestor,  as  effectually  without 
warranty  as  with  it  With  respect  to  the  donor  or  reversioner,  the  alienations  of  tenant  in 
fee  simple  conditional  could  not  be  binding  on  him  without  assets,  because  he  claimed  to 
be  in  by  title  paramount. 

As  to  the  warranties  of  tenant  fir  life  or  for  years :  in  most  cases  they  must  have  been 
void,  as  commencing  by  disseisin.  In  those  cases  where  they  were  not  void  upon  that 
account,  it  is  to  be  observed,  that  before  the  statute  of  Uses  an  estate  of  freehold  could  not 
be  created  without  livery  of  seisin ;  and  that  as  the  livery  of  seisin  of  tenant  for  life  or  for 
years  was  a  forfeiture  of  the  estate,  the  reversioner  or  remainder-man  might  enter  imme- 
diately for  the  forfeiture ;  but  if  he  did  not  enter  during  the  life  of  the  person  aliening,  the 
warranty  estopped  hhn  from  entering  afterwards.  The  reader  will  recollect,  that  if  a  dis- 
seisor, abator,  or  intruder,  died  in  the  possession  of  the  estate,  his  heirs  so  far  acquired  a 
presumptive  title  to  the  estate,  that  the  disseisee  could  no  longer  restore  his  possession  by 
entry,  but  was  reduced  to  his  action.  By  analogy  to  this  reasoning,  and  a  rational  extea- 
sion  of  the  principles  on  which  it  was  founded,  the  law  supposed  that  the  remainder-man 
or  reversioner  would  have  entered  for  the  forfeiture  of  the  tenant  for  life  or  years,  if  an 
equivalent  were  not  given  him :  it  was  therefore  presumed,  that  if  he  did  not  enter  during 
the  life  of  such  particular  tenant,  he  had  received  from  him  an  equivalent ;  and  this  pre- 
sumption being  admitted,  he  could  not  afterwards,  with  any  colour  of  justice,  be  allowed 
to  claim  the  estate  itself. 

Such  were  the  effects  and  operations  of  warranty  at  the  common  law. 

The  first  material  alteration  in  it  was  by  the  statute  of  Gloucester,  6  E.  1.  eh.  3.  by 
which  it  was  enacted,  that  the  warranty  of  the  father,  tenant  by  the  curtesy,  either  in  the 
life  of  his  wife  or  afterwards,  should  not  be  a  bar  to  the  heir  without  assets.  The  next 
statute  which  made  any  material  alteration  upon  the  effect  and  operation  of  warranty,  was 
the  statute  de  donis.  An  attempt  has  been  made  in  note  1,  page  326  b.  and  notes  1  and  2 
to  page  327  a.  to  explain  in  what  manner,  and  by  what  construction  of  law,  estates  tail 
derived  their  origin  from  that  statute.  It  is  obvious,  that  if  the  warranty  of  tenant  in  tail, 
without  assets,  had  been  permitted  to  be  a  bar  of  the  estate  tail,  it  would  have  been  in  the 
power  of  every  tenant  in  tail  to  have  evaded  that  statute,  and  barred  his  issae.  By  a  kind 
of  analogy,  therefore,  to  what  the  legislature  had  done  in  passing  the  statute  of  Gloucester, 
the  judges  in  their  construction  of  the  statute  de  donis,  held,  that  the  warranty  of  tenant  in 
tail,  without  assets,  should  not  bind  his  issue ;  but  by  the,  same  analogy,  and  to  prevent 
the  circuity  which  would  arise  if  the  issue  had  been  permitted  to  recover  the  estate  from 
the  alienee,  and  the  alienee  to  recover  the  assets  from  the  issue,  they  held  the  issue  bound 
by  warranty  with  assets.— With  respect  to  those  in  remainder  or  reversion — it  is  to  be 
observed,  that  the  statute  de  donis  extends  only  to  the  alienations  of  tenants  in  tail;  the 
alienations,  therefore,  of  tenants  for  life  with  warranty,  remained  as  they  did  at  the  com- 
mon law,  and  therefore  bound  all  upon  whom  the  warranty  descended,  either  with  or  with- 
out assets.  Neither  did  the  statute  de  donis  restrain  the  alienations  of  tenant  in  tail,  except 
so  far  as  they  prevented  the  land  descending  upon  the  issue  at  his  death,  or  reverting  to 
the  donor  for  want  of  issue  in  tail.  There  is  nothing  in  it  which,  either  directly  or  indirectly, 
restrains  the  tenant  in  tail  from  barring  a  remainder-man  in  tail,  by  his  warranty  descend- 
ing on  him,  unless  perhaps  it  should  be  considered  that  every  particular  estate  in  remainder 
is  carved  out  of  and  a  part  of  the  reversion,  and  consequently  equally  entitled  to  protection. 
As  to  a  remainder-man  in  tail,  therefore,  the  operation  of  warranty  in  rebutting  the  heir, 
remained  as  it  was  before  the  statute ;  it  barred  htm  both  wijh  and  without  assets.  This 
i*  laid  down  and^ explained  with  great  learning  and  force  of  argument  by  lord  chief  justice 
Vanghan,  in  his  argument  in  Bole  v.  Horton.  See  his  Reports,  p.  360.  The  case  there 
was,  that  William  Vescy  devised  to  John  Vescy,  his  eldest>son,  and  the  heirs  male  of  hi* 
body;  and  for  want  of  such  issue  to  William  Vescy,  another  of  his  sons,  and  the  heirs 
male  of  his  body ;  and  for  want  of  such  issue  to  his  own  right  heirs.  John,  open  hi* 
father's  death,  entered,  and  died,  leaving  issue  only  two  daughters :  William  then  entered 
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and  aliened  with  warranty,  and  died  without  issue.  The  question  was,  whether  the  war- 
ranty rebutted  the  daughters.  Lord  chief  justice  Vaughan  was  of  opinion,  that  the  war* 
ranty,  not  being  accompanied  with  assets,  would  not  have  barred  his  own  issues  in  tail,  if 
there  had  been  any,  or  the  two  daughters,  who  claimed  the  reversion,  both  issues  in  tail 
and  the  reversioners  being  protected  by  the  statute  de  donie  ••  but  he  admitted,  that  if  there 
had  been  any  intermediate  remainder  in  tail,  the  warranty  would  have  rebutted  all  who 
claimed  under  that  remainder,  a  remainder  in  tail  not  being  under  the  protection  of  the  sta- 
tute. The  only  point  before  the  court  in  this  case  was,  upon  the  operation  of  the  warranty 
to  rebut  the  reversioners.  Upon  this  the  court  was  divided ;  the  chief  justice  and  justice 
Archer  were  for  the  demandant ;  and  justice  Wyld  and  justice  Atkins  for  the  tenant.  The 
next  statute  which  restrained  the  operation  of  warranty  was  11  Henry  7.  ch.  20.  by  which 
the  warranty  of  the  wife  of  her  husband's  lands,  either  with  or  without  her  succeeding  hus- 
band, was  held  to  be  void.  The  last  statute  which  has  been  enacted  for  the  purpose  of 
restraining  the  operation  of  warranty,  is  the  4  and  5  Ann.  ch.  16.  by  which  alj  warranties 
of  tenant  for  life  are  declared  void ;  and  all  collateral  warranties  of  any  ancestor  who  has 
not  an  estate  of  inheritance  in  possession,  are  declared  void  against  the  heir.  But  this 
statute  does  not  extend  to  the  alienation  of  tenant  in  tail  in  possession.  The  consequence 
is,  that  even  at  this  day,  if  a  tenant  in  tail  in  possession  discontinues  his  estate  with  war- 
ranty, it  is  a  bar  with  assets  to  his  issue,  and  without  assets  to  those  in  remainder. 
Supposing,  i  here  fore,  the  common  case  of  a  limitation  to  the  first  and  other  sons  succes- 
sively in  tail  male ;  if  the  first  son,  when  in  possession,  levies  a  fine,  that  is  a  discontinu- 
ance of  the  remainders  to  the  other  sons ;  and  by  reason  of  the  warranty  contained  in  the 
concord,  it  is  a  bar  to  them,  even  without  assets.  It  is  the  same  if  he  executes  a  feoff- 
ment, and  accompanies  it  with  a  warranty.  It  remains  to  observe,  that  no  warranty 
extends  to  bar  any  estate,  either  in  possession,  reversion,  or  remainder,  unless  before,  or, 
at  least,  at  the  time  that  the  warranty  is  made,  it  is  divested  or  displaced.  See  Seymour's 
case,  10  Rep.  96. — These,  it  is  presumed,  are  the  general  outlines  of  the  doctrine  of  war- 
ranty. -  The  reader  will  observe,  by  what  has  been  said  on  that  subject,  that  at  common 
law,  the  operation  of  a  warranty  to  rebut  the  heir  could  hold  in  no  case  where  the  heir 
claimed  the  estate  warranted  from  the  ancestor  by  descent ;  for,  at  .the  common  law, 
wherever  the  ancestor  had  the  inheritance,  he  cpuld  alien  it  from  the  issue ;  therefore  the 
warranty,  as  to  the  purpose  of  rebutter,  was  perfectly  inoperative.  The  statutes  have  made 
no  alteration  in  these  respects.  Had  it  been  held  that  the  statute  de  dome  did  not  restrain 
the  effect  of  the  warranty  to  rebut  the  issue,  this  principle  would  have  been  broken  into,  as 
the  heir  in  that  case  woutd  have  been  rebutted  by  bis  ancestor's  warranty  from  an  estate 
which  he  claimed  to  take  from  him  by  descent;  but  as  the  contrary  construction  was 
received,  the  principle  remains  as  it  did  at  the  common  law.  The  consequence  is,  that 
without  assets  the  ancestor's  warranty  never  did,  and  does  not  now  bind  the  heir  in  any 
case,  except  where  he  takes  by  purchase ;  and  that  when  he  does  take  by  purchase,  it  binds 
him  either  with  or  without  assets,  in  every  case  where  the  contrary  has  not  been  enacted 
by  statute.  Upon  inquiry  it  will  be  found,  that  the  cases  where  the  operation  of  warranty 
still  prevails  are  reduced  to  two;  the  first,  that  by  the  construction  of  the  statute  de  doni*, 
the  ancestor's  warranty  binds  the  issues  in  tail  with  assets ;  the  other,  that,  at  common 
law,  the  warranty  of  the  ancestor,  tenant  in  tail  in  possession,  still  continues  (unless  the 
contrary  can  be  supported  on  the  ground  before  hinted  at)  to  bar  those  in  remainder  with- 
out assets;  It  is  observable,  that  all  warranties  are  collateral,  so  far  as  they  are  extraneous 
to  the  estate,  and  by  way  of  contradistinction  to  those  rights,  incidents,  or  qualities,  which 
by  their  nature  are  inherent  in,  annexed  to,  or  issuing  out  of  the  estate  which  they  accom- 
pany. In  this  sense  the  word  collateral  frequently  occurs  in  our  law  books.  Thus,  1  Rep. 
121  b.  an  use  at  common  law  is  said  to  be  a  trust  or  confidence,  not  issuing  out  of  land, 
but  a  thing  collateral,  annexed  in  privity  to  the  estate.  In  the  same  sense  it  is  used  in  the 
well-known  distinction  between  powers  relating  to  the  estate  of  the  donee  of  the  power  and 
collateral  powers.  Thus,  whether  the  warranty  descends  lineally  or  collaterally,  whether 
the  estate  and  the  warranty  descend  from  the  same  person  or  from  different  persons,  and 
whether  the  warranty  is  considered  as  to  its  operation  of  rebutting  the  heir,  or  of  entitling 
the  alienee  to  vouch  the  warrantor,  it  is,  in  its  nature,  collateral  to  the  estate  which  it 
accompanies.  If  in  some  cases  it  bars  the  heir  from  claiming,  and  in  others  it  does  not,  it 
is  only  because  the  statute  law  has  said,  that  in  some  cases  where  by  the  common  law  it 
would  have  operated  as  a  bar,  it  shall  no  longer  have  that  operation ;  ana  if,  by  the  statute 
de  doni*,  the  warranty  of  tenant  in  tail  did  not  bar  the  issue  without  assets,  but  barred  it 
with  assets,  this  is  not  from  any  pre-established  distinction  between  lineal  and  collateral 
warranty,  but  because  the  judges,  upon  the  construction  of  the  statute  de  doni*,  held  the 
issues  in  tail  and  the  reversioner  should  not  be  deprived  of  the  estate  by  the  indirect  and 
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circuitous,  operation  of  warranty,  when  that  statute  had  declared  they  should  not  be 
deprived  of  it  by  the  direct  alienation  of  common-law  conveyances.— The  chief  part  of  the 
observations  offered  to  the  reader  in  this  note  are  grounded  on  what  was  said  by  Lord 
Vaughan  in  the  argument  above  referred  to :  he  concludes  it  by  saying,  "  The  doctrine  of 
the  binding  of  lineal  aud  collateral  warranties,  or  their  not  binding,  is  an  extraction  out  of 
men's  brains  and  speculations  many  scores  of  years  after  the  statute  de  donis. — And  if 
Littleton  (whose  memory  I  much  honour)  had  taken  that  plain  way  in  resolving  his  many 
excellent  cases  in  his  Chapter  of  Warranty,  of  saying  the  warranty  of  the  ancestor  doth 
not  bind  in  this  case,  because  it  is  restrained  by  the  statute  of  Gloucester,  or  the  statute 
de  donis  ;  and  it  doth  bind  in  this  case,  as  at  the  common  law,  because  not  restrained  by 
either  statute  (for  when  he  wrote  there  were  no  other  statutes  restraining  warranties,  there 
is  now  a  third,  11  H.  7.)  his  doctrine  of  warranties  had  been  more  clear  and  satisfactory 
than  now  it  is,  being  intricated  under  the  terms  of  lineal  and  collateral ;  for  that  in  truth  is 
the  genuine, resolution  of  most,  if  not  of  all  his  cases ;  for  no  man's  warranty  doth  bind,  or 
not,  directly,  and  a  priori,  because  it  is  lineal  or  collateral ;  for  no  statute  restrains  any 
warranty  under  those  terms  from  binding,  nor  no  law  institutes  any  warranty  in  those 
terms ;  but  those  are  restraints  by  consequent  only  from  the  restraints  of  warranties  made 
by  statutes."  Vaugh.  375. — Lord  Holt  is  also  reported  to  have  said,  "  The  true  reason  of 
collateral  warranty  was  the  security  of  purchasers,  and  for  then  encouragement;  as  also, 
for  the  establishing  and  settling  the  estates  of  such  as  were  in  by  title,  or  descent  cast: 
and  this  was  the  only  security  such  persons  could  have  at  common  law.  And  because  the 
estate  of  such  persons  as  are  in  by  title  are  much  favoured  in  law,  these  covenants  that 
were  for  strengthening  of  them  were  favoured  likewise*  And  in  those  days  there  was  no 
need  of  lineal  warranty ;  but,  however  the  force  of  that  is  taken  away  by  the  statute 
de  donis,  and  common  recovery  is  not  upon  the  supposition  of  recompense  in  value,  and 
never  was  within  the  statute,  but  always  as  much  out  of  it  as  if  it  were  so  mentioned  by 
express  words."  And  this,  he  said,  was  my  Lord  Hale's  opinion.  12  Mod.  512.— 
{Butler,  note  328.] 

NOJE  VIII. 

{Page  239  of  this  volume.)    See  Note  IV. 

• 

NOTE  IX. 
{Page  586  of  this  volume.) 

Many  references  have  been  made,  in  the  foregoing  notes,  to  this  part  of  the  work,  for 
some  observations  on  conveyances  at  common  law,  and  those  which  derive  their  effect  from 
the  statute  of  USES.  It  appeared  advisable  to  collect  them  into  one  continued  note,  that 
the  difference  between  the  two  modes  of  conveyance  might  appear  in  a  stronger  light;  and 
to  prevent  a  necessity  of  frequently  repeating  those  general  principles  and  illustrations, 
which  otherwise  must  have  been  introduced,  on  every  occasion,  where  any  point  of  this 
nature  seemed  to  require  an  explanation.  On  the  same  ground,  it  seemed  advisable  to 
anticipate  some  passages  which  otherwise  would  have  had  a  place  in  a  subsequent  part  of 
the  notes. 

I.  Feoffments  and  Grants  were  the  two  chief  modes  used  in  the  Common  Law  for 
transferring  property. 

I.  1.  The  most  comprehensive  definition  which  can  be  given  of  a  feoffment,  seems  to 
be,  a  conveyance  of  corporeal  hereditaments,  by  delivery  of  the  possession  upon,  or  within 
view  of,  the  hereditaments  conveyed.  The  delivery  of  the  possession  was  made  on,  or 
within  view  of,  the  land,  that  the  other  tenants  of  the  lord  might  be  witnesses  to  it.  No 
charter  of  feoffment  was  necessary :  it  only  served  as  an  authentication  of  the  transaction ; 
and,  when  it  was  used,  the  lands  were  supposed  to  be  transferred,  not  by  the  charter,  but 
by  the  livery,  which  it  authenticated.  Soon  after  the  Conquest,  or  perhaps  towards  the 
end  of  the  Saxon  government,  all  estates  were  called  fees.  The  original  and  proper  import 
of  the  word  feoffment  is,  the  grrant  of  a  fee.  It  came  afterwards  to  signify  a  grant,  with 
livery  of  seisin,  of  a  free  inheritance  to  a  man  and  his  heirs,  more  respect  being  had  to  the 
perpetuity,  than  the  feudal  tenure  of  the  estate  granted.  In  early  times,  after  the  Con- 
quest, charters  of  feoffment  were  various  in  point  of  form.  In  the  time  of  Edward  I.  they 
began  to  be  drawn  up  in  a  more  uniform  style.    The  mote  ancient  of  them  generally  ran 
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with  the  words  cfedt,  concessit  or  donavi.  It  was  not  till  a  later  period,  that  feoffavi  came  into 
nse.  The  more  ancient  feoffments  were  also  usually  made  in  consideration  of,  or  for,  the 
homage  and  service  of  the  feoffee,  and  to  hold  of  the  feoffor  and  his  heirs.  But,  after  the 
statute  quia  emptores,  feoffments  were  always  made,  to  hold  of  the  chief  lords  of  the  fee, 
without  the  words  pro  homagio  et  servitio.  Sir  Edward  Coke  mentions  in  page  6  a.  that 
there  are  eight  necessary  parts  of  a  feoffment.  The  fifth,  sixth,  and  seventh  oV  these  are 
not  to  be  found  in  many  of  the  ancient  charters.  When  the  land  comprised  in  the  feoff- 
ment descended  from  the  ancestor,  or  by  usage  retained  the  property  of  the  ancient  bock- 
land,  of  not  being  alienable  from  the  kindred,  the  ancient  feoffments  were  often  expressed 
to  be  made  with  the  assent  of  the  feoffor's  wife,  his  heir  or  his  heirs.  In  ancient  charters l 
there  was  inserted  a  general  warranty :  in  that,  the  phrase  was  much  varied.  The  oath  of 
the  party  was  often  added  to  it,  and  sometimes  a  clause,  that  if  the  feoffor's  title  was 
evicted,  he  should  give  other  lands  of  equal  value.  Sometimes  these  clauses  extended  to 
a  second  eviction ;  and  sometimes  the  feoffor  obliged  himself,  if  he  should  make  default  in 
warranting  the  lands  granted,  to  make  restitution  to  the  feoffee.  The  proper  limitation  of 
a  feoffment  is  to  a  man  and  his  heirs ;  but  feoffments  were  often  made  of  conditional  fees 
(or  of  estates  tail,  as  they  are  now  called),  and  of  life  estates ;  to  which  may  be  added, 
feoffments  of  estates  given  in  frankmarriage  and  frankalmoigne.  To  make  the  feoffment 
complete,  the  feoffor  used  to  give  the  feoffee  seisin  of  the  lands :  this  is  what  the  feudists 
called  investiture.  It  was  often  made  by  symbolical  tradition  :  but  it  was  always  made 
upon,  or  within  view  of,  the  lands.  When  the  king  made  a  feoffment,  he  issued  his  writ 
to  the  sheriff,  or  some  other  person,  to  deliver  seisin:  other  great  men  did  the  same. 
This  gave  rise  to  powers  of  attorney.     (See  the  Preface  to  Mr.  Madox's  Formulare.) 

I.  2.  A  grant,  in  the  original  signification  of  the  word,  is  a  conveyance  or  transfer  of  an 
incorporeal  hereditament.  As  livery  of  seisin  could  not  be  had  of  incorporeal  hereditaments, 
the  transfer  was  always  made  by  writing,  in  order  to  produce  that  notoriety  in  the  transfer 
of  them,  which  was  produced  in  the  transfer  of  corporeal  hereditaments,  by  delivery  of  the 
possession.  But,  except  that  a  feoffment  was  used  for  the  transfer  of  corporeal  heredita- 
ments, and  a  grant  was  used  for  the  transfer  of  incorporeal  hereditaments,  a  feoffment  and  a 
grant  did  not  materially  differ. 

I.  3.  Such  was  the  original  distinction  between  a  feoffment  and  a  grant.  But,  from  this 
real  difference  in  their  subject  matter,  a  difference  wot  supposed  to  exist  in  their  operation.  A 
feoffment  visibly  operated  on  the  possession ,-  a  grant  could  only  operate  on  the  right  of  the 
party  conveying.  Now,  as  possession  and  freehold  were  synonymous  terms,  no  person  be- 
ing considered  to  have  the  legal  possession  of  the  lands  but  he  who  had  the  actual  freehold 
of  them,  a  conveyance  which  was  considered  as  transferring  the  possession,  must  neces- 
sarily be  considered  as  transferring  the  freehold ;  or  to  speak  more  accurately,  as  transfer- 
ring the  whole  fee.  But  this  reasoning  could  not  apply  to  grants ;  their  essential  quality 
being  that  of  transferring  things  which  did  not  lie  in  possession ;  they  therefore  could  only 
transfer  the  right;  that  is,  could  only  transfer  that  estate  which  the  party  had  a  right  to 
convey.  It  is  in  this  sense  we  are  to  understand  the  expressions  which  frequently  occur 
in  our  law-books,  where  they  describe  a  feoffment  to  be  a  tortious,  and  a  grant  to  be  a  right- 
ful, conveyance.    Thus,  from  a  difference  in  the  quality  of  the  hereditaments  conveyed  by 

these  two  modes  of  conveyance,  a  difference  has  been  considered  to  exist  in  their  operation, 
A  great  part  of  Mr.  Knowler's  celebrated  argument  in  the  case  of  Taylor  on  the  demise  of 
Atkins  v.  Horde,  turns  on  this  distinction.  See  1  Burr.  92.  This  appears  to  have  been  the 
outline  of  conveyances  at  the  common  law. 

II.  The  introduction  of  USES  produced  a  great  revolution  in  the  transfer  and  modifica- 
tion of  landed  property.  Without  entering  into  a  minute  discussion  of  the  difference  be- 
tween uses  at  common  law,  and  uses  since  the  statute  of  27  H.  8. — a  point,  particularly 
-well  explained  in  Mr.  Sanders*s  Essay  on  Uses  and  Trusts,  it  is  sufficient  to  state  the  following 
circumstances.  Uses  at  the  common  law  were,  in  most  respects,  what  trusts  are  now. 
When  a  feoffment  was  made  to  uses,  the  legal  estate  was  in  the  feoffee.  He  filled  the 
possession,  did  the  feudal  duties,  and  was,  in  the  eye  of  the  law,  the  tenant  of  the  fee.  The 
person  to  whose  use  he  was  seised,  called  by  the  law-writers  the  eestuy  que  use,  had  the 
beneficial  property  of  the  lands,  had  a  right  to  the  profits,  and  a  right  to  call  upon  the  feoffee 
to  convey  the  estate  to  him,  and  to  defend  it  against  strangers.  This  right  at  first  depended 
on  the  conscience  of  the  feoffee :  if  he  withheld  the  profits  from  the  eestuy  que  use,  or  refused 
to  convey  the  estate  as  he  directed,  the  eestuy  que  use  was  without  remedy.  To  redress 
this  grievance,  the  writ  of  subpoena  was  devised,  or  rather  adopted  from  the  common-law 
courts,  by  the  court  of  chancery,  to  oblige  the  feoffee  to  attend  in  court,  and  disclose  his 
trust,  and  then  the  court  compelled  him  to  execute  it.    Thus  uses  were  established. — They 

w  ere  not  considered  as  issuing  oat  of,  or  annexed  to  the  land,  as  a  rent,  a  condition,  or  a 
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right  of  common ;  but  ad  a  trust  reposed  io  the  feoffee,  that  he  should  dispose  of  the  lands* 
at  the  discretion  of  the  cestui/  que  use,  permit  him  to  receire  the  rents,  and,  in  all  other 
respects,  to  have  the  beneficial  property  of  the  lands.  Yet  an  use,  though  considered  to  be 
neither  issuing  out  of,  or  annexed  to  the  land,  was  considered  to  be  collateral  to  it,  or  rather 
as  collateral  to  the  possession  of  the  feoffees  in  it,  and  of  those  claiming  that  possession 
under  them.  Hence  the  disseisor,  abator,  or  intruder  of  the  feoffee,  or  the  tenant  in  dower, 
or  by  the  courtesy  of  a  feoffee,  or  the  lord  entering  upon  the  possession  by  escheat,  were 
not  seised  to  an  use,  though  the  estates  in  their  hands  were  subject  to  rents,  commons  and 
conditions.  They  were  considered  as  coming  in  by  a  paramount  and  extraneous  title ;  or, 
as  it  is  called  in  the  law,  in  the  post,  in  contradistinction  from  those  who,  claiming  under 
the  feoffee,  were  said  to  be  in  the  per.  Thus,  between  the  feoffee  and  eestuy  que  use,  there 
was  a  confidence  in  the  person  and  privity  in  estate.  (See  Chudleigh's  case,  1  Rep.  190. 
and  Burgess  and  Wheate,  1  Bla.  123.)  But  this  was  only  between  the  feoffee  and  outots 
que  use.  To  all  other  persons  the  feoffee  was  as  much  the  real  owner  of  the  fee,  as  if  he 
did  not  hold  it  to  the  use  of  another.  He  performed  the  feudal  duties ;  his  wife  was  entitled 
to  dower;  his  infant  heir  was  in  wardship  to  the  lord  ;  and,  upon  his  attainder,  the  estate 
was  forfeited.  To  remedy  these  inconveniences,  the  statute  of  27  H,  8.  was  passed,  by 
which  the  possession  was  divested,  out  of  the  persons  seised  to  the  use,  and  transferred  to 
the  eestuy  que  use.  For,  by  that  statute,  it  is  enacted,  that,  "  when  any  person  shall  be 
seised  of  any  lands  to  the  use,  confidence,  or  trust  of  any  other  person  or  persons,  byreasoa 
of  any  bargain,  sale,  feoffment,  fine,  recovery,  contract,  agreement,  will,  or  otherwise :  then, 
and  in  every  such  case,  the  persons  having  the  use,  confidence,  or  trust,  should  from  thence- 
forth be  deemed  and  adjudged  in  lawful  seisin,  estate,  and  possession  of  and  in  the  lands, 
in  the  same  quality,  manner,  and  form,  as  they  had  before  in  the  use.'9 

IIL  There  seems  to  be  little  doubt,  that  the  intention  of  the  legislature,  in  passing  this 
act,  was  utterly  to  annihilate  the  existence  of  uses,  considered  as  distinct  from  the  posses- 
sion. But  they  have  been  preserved  under  the  appellation  of  Trusts.  The  courts  hesitated 
much  before  they  allowed  them  under  this  new  name.  On  the  one  hand,  it  had  clearly 
been  the  intent  of  the  legislature  to  destroy  them,  while  they  continued  uses  at  the  common 
law ;  on  the  other  hand,  motives  of  equity,  or  rather  of  compassion,  and  the  general  bent  of 
the  nation,  pleaded  strongly  in  their  favour.  The  latter  prevailed.  Thus,  to  use  the  expres- 
sion of  lord  Hardwicke,  1  Atk.  591,  a  statute,  made  upon  great  consideration,  and  introduced 
in  a  solemn  and  pompous  manner,  has  had  no  other  effect  than  to  add,  at  most,  three  words 
to  a  conveyance.  Besides  this, — one  of  the  chief  inconveniences  produced  by  trusts,  was, 
the  secret  method  they  afforded  for  the  transfer  of  property. — The  statute  intended  to  restore 
the  notoriety  of  the  old  common-law  conveyances.  So  far  from  effecting  it,  the  existence 
and  transfer  of  fiduciary  or  trust  estates  has  continued.  Secret  modes  of  transferring  the 
possession  itself  have  been  discovered,  and  have  totally  superseded  that  notorious  and 
public  mode  of  transferring  property,  which  the  common  law  required,  and  the  statute 
intended  to  restore;  and  •many  modifications  or  limitations  of  real  property  have  been 
introduced  in  consequence  of  the  statute  of  Uses,  which  the  common  law  did  not  admit 
An  attempt  will  be  made  to  give  the  reader  a  succinct  view  of  these  points,  by  some  obser- 
vations :  First,  on  the  nature  of  the  estates  of  the  feoffee  and  the  eestuy  que  use,  since  the 
statute  of  Uses :  Secondly,  on  the  limitations  and  modifications  of  landed  property  unknown 
to  the  common  law,  which  have  been  introduced  under  the  statute  of  Uses :  Thirdly,  on 
the  mode  by  which  conveyances  to  uses  operate :  Fourthly,  on  the  doctrine  of  powers 
deriving  their  effect  from  the  statute  of  Uses :  Fifthly,  on  uses  not  executed  by  the 
statute.  It  is  to  be  premised,  that  what  is  here  said  of  a  feoffee  to  uses,  is  equally  to  be 
understood  of  a  releasee,  conusee,  or  recoveror,  who  stands  seised  to  uses. 

IV.    A3   TO  THE  ESTATES  07  THE  FEOFFEE   AND  THE  CE8TUY  QUE  USE  ;— the   Statute  OnitSS 

the  possession  to  the  use,  so  that  the  very  instant  the  use  is  raised,  the  possession  is  joined 
to  it ;  and  the  use  and  the  possession  are  thereupon  immediately  consolidated,  and  become 
convertible  terms.  Thus,  had  all  uses  been  vested  either  in  possession  or  in  right,  no  estate 
or  interest  of  any  kind  could  have  been  left  in  the  feoffee.  But,  uses  are  frequency  limited 
in  contingency,  to  serve  which,  as  they  come  in  esse,  it  is  necessary  that  there  should  be  a 
seisin  somewhere.  When  this  case  was  first  considered  by  the  lawyers,  it  was  found 
difficult  to  discover  any  mode  of  reasoning,  consistent  with  the  system  generally  received 
on  the  doctrine  of  Uses,  by  which  that  seisin  could  be  supposed  to  exist  any  where ;  or  want 
the  precise  nature  of  it  was.  This  was  the  great  difficulty  in  Chudleigh's  case.  Tberv, 
the  following  case  was  put :  Suppose  a  feoffment  is  made  to  the  use  of  A.  during  hia  life, 
remainder  to  the  use  of  his  sons  successively  in  tail,  and,  for  want  of  such  issue,  totbease 
of  B.  in  fee ;  is  there  any,  and  what  seisin,  to  serve  the  uses  limited  to  the  sons  of  J*  I— hi 
whom,  does  that  seisin  exist  ? — and  how  does  it  operate  t    Upon  this  point  the  judges  a 
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by  the  accounts  which  have  come  to  us  of  that  case,  particularly  Sir  Edward  Coke's  and 
lord  chief  justice  Popbam's,  to  have  held  very  different  opinions.  All  agreed,  that,  to  tbe 
execution  of  an  use  under  the  statute,  it  was  indispensably  necessary,  that  tbere  should  be 
a  person  seised  to  the  use ;  an  use  in  possession,  reversion,  or  remainder ;  and  a  cestuy  que 
use  in  esse.  From  these  positions,  some  of  the  judges  in  that  case  inferred,  that  the  whole 
use  was  executed. in  A.  and  B.  in  a  manner  that  left  nothing  of  the  ancient  seisin  in  the 
feoffees ;  and  that  the  contingent  use,  when  it  came  in  esse,  was  executed  out  of  the  first 
livery,  and  the  original  estate  of  the  feoffees.  Others  held,  that  an  actual  estate  in  remainder 
was  vested  in  the  feoffees,  to  serve  the  contingent  uses  as  they  arose.  But  both  these 
6y stems  were  found  to  be  open  to  unanswerable  objections.  For,  with  respect  to  the  first, 
one  of  the  requisites  indispensably  necessary  to  the*  execution  of  an  use,  under  the  statute, 
is,  that  there  must  be  a  person  seised  to  the  use,  at  the  time  of*  the  execution  of  it.  Now, 
if  the  whole  original  seisin  was  divested  out  of  the  feoffees,  there  would  not,  when  the  son 
of  A.  was  born,  be  any  person  seised  to  his  use;— or,  in  other  words,  there  could  be  no 
seisin  to  that  use.  This,  would  make  the  estates  limited  to  the  sons  of  A.  and  all  other 
contingent  remainders,  void  in  their  creation,  for  want  of  a  seisin  to  feed  them,  when  they 
come  m  esse.  With  respect  to  the  latter  system, — it  is  to  be  observed,  that,  under  the 
limitations  upon  which  the  case  arose,  A.  took  an  estate  for  life  in  possession,  and  B.  took 
an  estate  in  remainder  in  fee ;— and  that  previously  to  the  birth  of  A.'b  children,  there  was 
no  use  vested  in  any  person,  which  separated  those  two  estates.  Those  uses,  therefore, 
were  commensurate  to  the  whole  fee,  and  admitted  no  opening  for  any  intermediate  vested 
use.  Besides,  the  feoffor  neither  limited,  nor  intended  to  limit,  any  such  intermediate  use 
to  the  feoffees.  Thus,  on  the  one  hand,  the  objection  to  the  supposition,  that  nothing  of  the 
old  seisin  remained  in  the  feoffees,  on  the  other,  the  objection  to  the  supposition,  that  any 
use  or  legal  estate  remained  in  them,  made  it  difficult  to  conceive  what  estate  or  seisin  could 
be  in  them,  to  serve  the  contingent  use.  To  clear  up  this  difficulty  it  was  observed,  that 
the  possession  was  not  executed  by  the  statute,  but  in  the  manner,  and  to  the  extent,  in 
whicfi  the  use  was  limited.  Now,  in  the  case  we  have  mentioned,  the  use  was  limited,  and 
consequently  the  possesseion  executed,  to  A.  during  his  life,  remainder  to  B.  in  fee,  but 
subject  to  the  possibility  of  ASs  having  sons,  and  their  becoming  entitled  to  the  use,  and 
consequently  to  the  possession,  for  an  estate  or  estates  in  tail.  Thus,  during  the  suspense 
of  the  contingent  use,  the  feoffees  had  a  possibility  of  possession,  untouched  and  unaffected 
by  the  statute,  as  there  was  no  use  in  esse  to  which  it  could  be  executed.  Tbe  moment  the 
use  came  in  esse  the  feoffees  would  be  entitled  at  common  law  to  the  possession,  to  the  use, 
or,  as  we  should  now  call  it,  in  trust  for  the  cestuy  que  use ;  but  by  the  operation  of  the 
statute,  the  possession  is  instantaneously  divested  from  the  feoffees,  and  executed  in  the 
cestuy  que  use.  Thus,  by  supposing  a  possibility  of  seisin,  but  no  actual  seisin  or  use  to 
remain  in  the  feoffees  during  the  suspense  of  the  contingent  use,  a  sufficient  seisin  is  pro- 
vided to  serve  the  contingent  use  when  it  comes  in  esse,  without  interfering  with,  or  breaking 
in  upon,  the  legal  fee.  This  intricate  subject  has  been  elaborately  discussed  by  Mr.  Sanders, 
in  his  Essay  on  Uses  and  Trysts ;  by  Mr.  Sugden  in  his  Practical  Treatise  of  Powers,'  and  by 
Mr.  Rowe  in  his  Scintilla  Juris.  A  short,  but  masterly  view  of  it,  is  also  given  by  Lord  Chief 
Baron  Gilbert,  in  his  Law  of  Uses  and  Trusts.  An  attempt  to  explain  it,  may  be  found,  in 
the  note  in  page  291.  of  the  sixth  edition  of  Mr.  Fearne's  Essay  on  Contingent  Remainders. 
V.  With  respect  to  the  limitations  and  modifications  of  landed  property,  unknown 

TO  THE  COMMON  LAW,   WHICH    HAVE    BEEN   INTRODUCED   UNDER   THE    STATUTE   OF    USES  ;  the 

principal  of  these  are  known  by  the  general  appellation  of  springing  or  secondary  uses.  No 
estate  could  be  limited  upon  or  after  a  fee,  though  it  were  a  base  or  a  qualified  fee;  nor 
could  a  fee  or  estate  of  freehold  be  made  to  cease  as  to  one- person,  and  to  vest  in  another, 
hy  any  common-law  conveyance.  But,  there  are  instances  where,  even  by  the  common  law,  ' 
these  secondary  estates  seem  to  have  been  allowed,  when  limited,  or  rather  when  declared, 
by  way  of  use.  See  Jenk.  Cent.  8.  case  52.  After  the  statute  of  Uses,  the  judges  seem 
to  have  long  hesitated  whether  they  should  receive  them.  In  Chudleigh's  case  it  was 
strongly  contended,  that  it  would  be  wrong  to  make  "'Any  estate  of  freehold  and  inheritance 
lawfully  vested,  to  cease  as  to  one,  and  to  vest  in  others  against  the  rule  of  law,  and  that 
no  estates  should  be  raised  by  way  of  use  but  those  which  could  be  raised  by  livery  of  seisin 
at  the  common  law."  The  courts,  however,  admitted  them.  After  they  were  admitted,  it 
was  found  necessary  to  circumscribe  them  within  certain  bounds ;  because,  when  an  estate 
in  fee  simple  is  first  limited,  there  is  no  method  by  which  the  first  taker  can  bar,  or  destroy 
the  secondary  estate,  as  it  is  not  affected  either  by  a  fine  or  common  recovery.  It  is  now 
settled,  that  when  an  estate  in  fee  simple  is  limited,  a  subsequent  estate  may  be  limited 
upon  it,  if  the  event  upon  which  it  is  to  take  place  be  such  that  if  it  do  happen  it  must 
necessarily  happen  within  the  compass  of  one  or  more  life  or  lives  in  being,  and  21  years 
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and  some  months  over.  It  was  Ion?  before  the  courts  agreed  upon  this  period,  In  Bock- 
worth  and  Thirkell,  1  Collect.  Jurid.  332.  Lord  Mansfield  mentioned  that  it  was  not  settled 
till  his  time.  It  is  observed  in  note  5.  to  p.  20  a.  "  that  this  period  was  not  arbitrarily  pre- 
scribed by  our  courts  of  justice  with  respect  to  the  limitation  of  personal  estates,  but  wisely 
and  reasonably  adopted  in  analogy  to  the  cases  of  freehold  and  inheritance,  which  cannot 
be  limited  by  way  of  remainder,  so  as  to  postpone  a  complete  bar  of  the  entail,  by  fine  or 
recovery,  for  a  larger  space."  The  same  analogy  has  been  observed  with  respect  to  these 
secondary  fees,  when  limited  upon  an  estate  in  fee  simple.  But  the  reason  which  induced 
the  courts  to  adopt  this  analogy,  with  respect  to  these  estates  when  limited  upon  an  estate 
in  fee  simple,  does  not  hold  when  they  are  limited  upon  or  after  an  estate  in  tail ;  be- 
cause when  they  are  limited  upon  or  after  an  estate  in  tail,  the  tenant  in  tail,  by  suffering  a 
common  recovery  before  the  event  takes  place,  bars  or  defeats  the  secondary  estate,  and 
acquires  the  fee  simple  absolutely  discharged  from  it.  See  Page  v.  Haywood,  2  Salk.  570. 
Goodiar  v.  Clarke,  1  Sid.  102.  1  Lev.  35.  Hence,  if  the  secondary  estates  we  are  speak- 
ing of,  are  limited  upon  or  after  an  estate  in  tail,  they  may  be  limited  generally,  without 
restraining  or  confining  the  event  or  contingency  upon  which  they  are  to  take  place,  to 
any  period.  Thus,  if  an  estate  be  limited  to  A.  and  his  heirs;  and  if  B,  (a  person  mi  eat) 
dies,  without  leaving  any  child  of  his  body  living  at  the  Jirae  of  his  decease ;  or,  leaving 
one  or  more  such  child  or  children,  if  such  child  or  all  such  children  shall  die  before  any  of 
them  attain  the  age  of  21  years,  then  to  C.  and  his  heirs ;  here,  the  limitation  to  C  is  limit- 
ed after  a  previous  limitation  in  feevsimple ;  and  it  is  a  good  limitation,  because  the  event 
upon  which  it  is  to  take  place,  must,  if  it  do  take  place,  necessarily  take  place  within  the 
period  of  a  life  in  being,  and  21  years  and  a  few  months.  But,  if  the  estate  were  limited 
to  A.  and  his  heirs ;  and  after  the  decease  of  B.  and  a  total  failure  of  heirs  or  heirs 
male  of  the  body  of  B.  to  C.  and  his  heirs ;  here,  as  the  secondary  use  is  limited  after  a 
previous  limitation  in  fee  simple,  and  the  event  on  which  the  fee  limited  to  C.  is  to  take 
place,  is  not  such  as  must  necessarily  happen  within  the  period  we  are  speaking  of,  (for 
B.  may  have  issue,  and  that  issue  not  fail  till  many  years  after  the  expiration  of  21  years 
after  2?.'s  decease,)  the  limitation  to  C.  and  his  heirs  is  void.  On  the  other  hand,  u  the 
estates  were  limited  to  A.  for  life,  then  to  trustees  and  their  heirs  during  his  life  for  preserv- 
ing contingent  remainders ;  then  to  wff.'s  first  and  other  sons  successively  in  tail  male;  who 
several  remainders  over ;  with  a  proviso,  that  if  B.  dies,  and  there  should  be  a  total  failure 
"  of  heirs  or  heirs  male  of  his  body,  the  uses  limited  to  -£.  and  his  sons,  and  the  remainders 
over,  should  determine,  and  the  lands  remain  and  go  over  to  C.  and  his  heirs ;  here,  the 
limitation  to  C.  and  his  heirs  is  limited  so  as  to  depend  on  previous  limitations  for  life,  or 
in  tail ;  and  the  event,  upon  which  it  is  so  to  take  effect,  may  possibly  not  happen  till  after 
a  period  of  one  or  more  life  or  lives  in  being,  and  21  years.  But  so  far  as  it  is  limited  on 
an  event  which  may  happen  during  the  continuance  either  of  one  or  more  life  or  lives  is 
being,  it  is  within  the  bounds  we  have  mentioned ;  and  so  far  as  it  is  limited  upon  an  event 
which  may  happen  during  the  continuance  of  the  estate  of  the  tenants  in  tail,  or  after  then, 
the  first  tenant  in  tail  in  possession  by  suffering  a  recovery,  before  the  event  happens,  may 
bar  the  limitations  over,  and  thereby  acquire  an  estate  in  fee  simple ;  and  therefore  the  lim- 
itation over  to  C.  and  his  heirs  is  good. 

It  sometimes  happens,  that,  between  the  estate  of  the  tenant  for  life,  and  the  remainders 
in  tail,  to  his  issue,  a  term  for  years  is  limited  to  trustees,  in  trust  to  raise  sums  of  money, 
for  portions  for  children,  or  for  other  purposes.  As  a  term  for  years;  thus  interposed,  pie- 
cedes  the  estates  tail,  it  is  not  subject  to  the  operation  of  a  recovery  suffered  by  any  temst 
in  tail  under  them.  Now,  it  may  be  considered  that  the  trusts  of  such  a  term  are  subject  to 
the  same  observation.  In  declaring  trusts  of  money  to  be  raised  under  such  a  term,  it  is, 
therefore,  advisable  not  to  protract  the  vesting  of  the  money  beyond  the  boundary  pie- 
scribed  by  the  law  for  the  suspense  of  personal  estate.  See  Lord  Southampton  e»  Marqtris 
of  Hertford,  2  Ves.  and  Beames,  54.  Thus,  where  it  is  intended  to  limit  lands  to  the  issue 
male  of  the  marriage,  in  strict  settlement,  and  to  provide  portions  for  daughters,  on  thefiul- 
nre  of  the  issue  male,  it  is  advisable  to  limit,  for  that  purpose,  a  term  for  years  in  remainder 
immediately  expectant  on  the  failure  of  the  issue  male  entitled  or  inheritable  under  the  lim- 
itations. In  this  case,  the  portions  may  be  properly  directed  to  be  raised,  in  the  ores*  of 
there  being  a  general  failure  of  issue  male  of  the  marriage ;  for,  as  the  term  is  subject  to  the 
recovery  of  any  preceding  tenant  in  tail,  the  trusts  of  it  will  be  equally  subject  to  his  recovtnr. 
But,  if  the  portions  are  provided  under  a  term  preceding  the  estates  tail,  such  a  trust  wowd 
exceed  the  boundary  prescribed  by  law  for  such  trusts,  and  would,  on  that  account,  be  void. 
In  such  a  case,  therefore,  the  portions  of  the  daughters  should  be  made  raiseable  on  the  event 
of  there  being  no  son  of  the  marriage,  who  should  attain  the  age  of  21  years,  or,  who  i" 
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die  under  that  age,  leaving  issue  male  of  his  body,  living  at  the  time  of  his  decease,  or  born 
in  due  time  after. 

VI.  With  respect  to  the  mode,  by  which  conveyances  to  uses  operate. — It  is  to  be 
observed,  thaj  to  raise  an  use  under  the  statute,  the  possession  or  seisin  to  serve  the  use 
must  be  in  some  person  distinct  from  the  eestuy  que  use  ,•  as  the  statute  requires  that  the 
person  seised  to  the  use,  and  the  person  to  whom  the  use  is  limited,  should  be  different 
persons ;  so  that,  if  the  possession  is  conveyed,  and  the  use  limited  to  the  same  person, 
at  least  if  the  use  is  limited  in  fee-simple,  that  is  not  a  use  executed  by  the  statute,  but  the 
party  is  in  by  the  common  law.  For  the  statute  of  Uses  mentions  those  cases  only,  where 
"  any  person  or  persons  stand  seised  to  the  use  of  any  other  person  or  persons."  Thus,  in 
the  case  of  Jenkins  v.  Young,  Cro.  Car.  231.  245.  lands  were  given  to  two,  habendum  to 
the  use  of  them  and  the  heirs  of  their  two  bodies :  It  was  argued,  that  the  estate  out  of 
which  the  use  should  rise,  was  but  for  their  lives,  and  that  therefore,  on  the  death  of  the 
ctsiuys  que  vie,  the  use  limited  upon  their  estate  was  determined :  but  the  court  held,  that, 
where  an  estate  is  limited  to  one,  and  the  use  to  a  stranger,  the  use  should  not  be  more  than 
the  estate,  out  of  which  it  was  derived ;  but  that,  when  the  limitation  is  to  two,  habendum 
to  the  use  of  them  and  the  heirs  of  their  bodies,  it  was  no  limitation  of  the  use,  nor  was  the 
use  to  be  executed  by  the  statute.  So  in  Gilb.  Rep.  p.  17.  it  is  expressly  said,  that  if  a 
fine  be  levied  to  a  man  and  his  heirs,  to  the  use  of  him  and  his  heirs,  he  shall  take  by 
the  common  law,  and  not  by  way  of  use.  And  see  Dyer,  186.  and  Ant.  22  b.  and  Bac. 
Uses,  ed.  1785,  p.  63.  Com.  313.  Skin.  209.  On  this  ground,  it  has  been  contended, 
that,  if  lands  are  conveyed  to  A.  and  his  heirs,  to  such  uses  as  A.  shall  appoint ;  and,  in 
default  of  appointment,  to  the  use  of  himself,  his  heirs  and  assigns,  the  power  of  appoint- 
ment is  void ;  but  that,  if  lands  are  conveyed  to  B.  and  his  heirs,  to  such  uses  as  A,  shall 
appoint,  and,  in  default  of  appointment,  to  the  use  of  A.  his  heirs  and  assigns,  the  power  of 
appointment  is  good.    N 

In  all  limitations  of  uses  now,  the  possession  or  seisin  on  which  the  use  is  declared,  must 
either  remain  in  the  party,  or  be  transferred  to  some  third  person.  This  is  the  meaning  of 
those  passages  in  the  books,  where  it  is  said,  that  uses  are  raised  either  by  transmutation  of 
the  possession,  or  without  such  transmutation.  A  bargain  and  sale,  and  a  covenant  to  stand 
seised,  operate  on  the  possession  of  the  bargainor  or  covenantor.  A  feoffment,  fine,  and 
common  recovery,  operate  on  the  possession  of  the  feoffee,  conusee,  or  recoveror.  A  lease 
and  release  has  a  mixt  operation ;  the  lease  having  the  operation  of,  and  being  in  fact,  a 
bargain  and  sale  under  the  statute,  and  the  estate  of  the  releasee  being  extended  or  enlarged 
to  an  estate  of  inheritance  by  the  operation  of  the  release  at  the  common  law. 

VI.  1.  For  with  respect  to  a  bargain  and  sale,  and  a  covenant  to  stand  seised  ,•  a  bargain 
and  sale  is  considered  as  a  real  contract,  whereby  the  bargainor  for  some  pecuniary  consi- 
deration bargains  and  sells,  and  contracts  to  convey  the  lands  to  the  bargainee.    A  covenant 
to  stand  seised  to  uses,  is  where  a  man  covenants  to  stand  seised  of  them  to  the  use  of  his 
wife,  his  child,  or  kinsman.    But  it  is  to  be  observed,  that  the  words  bargain  and  sell,  are 
not  appropriated  to  the  former,  nor  the  words  covenant  to  stand  seised,  appropriated  to  the 
latter  of  these  conveyances.    If  a  person  for  a  pecuniary  consideration  covenants  to  stand 
seised  to  the  use  of  the  purchaser,  it  is  a  bargain  and  sale,  and  if  enrolled,  is  valid  and  ef- 
fectual, as  a  bargain  and  sale  under  the  statute  of  Uses,  to  convey  the  estate  to  the  purcha- 
ser.   In  the  same  manner,  if  a  person  for  natural  love  and  affection  bargains  and  sells  his 
lands  to  the  use  of  his  wife,  it  is  a  covenant  to  stand  seised,  and  as  such  without  enrol- 
ment, vests  the  estate  in  the  wife.    7  Rep.  40  b.    2  Inst.  672.     1  Leo.  25.    I  Vent.  137. 
1  Mod.  175*    2  Lev.  10.    In  the  case  of  a  bargain  and  sale,  the  bargainor  stands  seised  to 
the  use  of  the  bargainee;  in  the  case  of  a  covenant  to  stand  seised  the  covenantor  stands 
seised  to  the  use  of  the  parties  intended  to  be  benefited.    In  both,  the  possession  or  seisin 
remains  in  the  party ;  ana  the  statute  draws  it  from  them,  and  executes  it  in  the  cestuys  que  use. 
VI.  2.  With  respect  to  a  feoffment,  fine,  and  common  recovery!  the  transferor  transmuta- 
tion of  the  possession  from  the  feoffor,  conusor,  and  recoveree  to  the  feoffee,  conusee,  or 
recoveror,  is  effected  solely  by  the  operation  of  these  conveyances  or  assurances  at  the  com- 
mon law ;  and  if  the  use  is  declared  to  the  feoffee,  conusee,  or  recoveror,  in  fee  simple,  the 
conveyance  is  completed  at  the  common  law,  in  the  same  manner  as  if  the  statutejof  Uses 
had  never  passed.    It  is  only  when  the  use  is  declared  to  a  third  person,  that  the  statute  has 
any  operation ;  and  then,  by  the  operation  of  the  statute,  the  possession  previously  trans- 
ferred or  transmuted  to  the  feoffee,  conusee,  or  recoveror,  by  the  operation  of  the  feoffment, 
fine,  and  common  recovery,  at  the  common  law,  is  divested  from  the  feoffee,  conusee,  or 
recoveror,  and  vested  in  the  cestuys  que  use  by  the  statute. 

As  to  the  conveyance  by  lease  and  release :  The  form  of  that  conveyance  js  originally  de- 
rived to  us  from  the  common  law,  and  it  is  necessary  to  distinguish  in  what  respect  it  ope- 
VOL.  II.  72 
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rates  as  a  common-law  conveyance,  and  in  what  it  operates  under  the  statute  of  Uses.  At 
the  common  law,  where  the  usual  mode  of  conveyance  was  by  feoffment  with  livery  of  sei- 
sin, if  there  was  a  tenant  in  possession,  so  that  livery  could  not  be  made,  the  reversion  wis 
granted,  and  the  tenant  attorned  to  the  reversioner.  As  by  this  mode  the  reversion  or  re- 
mainder of  an  estate  might  be  conveyed  without  livery,  when  it  depended  on  an  estate  pre- 
viously existing,  it  was  natural  to  proceed  one  step  farther,  and  to  create  a  particular  estate 
for  the  express  and  sole  purpose  of  conveying  the  reversion;  and  then,  by  a  surrender  or 
release,  either  of  the  particular  estate  to  the  reversioner,  or  of  the  reversion  to  the  particu- 
lar tenant,  the*  whole  lee  vested  in  the  surrenderee  or  releasee.  It  was  afterwards  observed, 
that  there  was  no  necessity  to  grant  the  reversion  to  a  stranger ;  and  that  if  a  particular 
estate  was  made  to  the  person  to  whom  it  was  proposed  to  convey  the  fee,  the  reversion 
might  be  immediately  released  to  him ;  which  release,  operating  by  way  of  enlargement, 
would  give  the  releasee  the  fee.  In  all  these  cases,  the  particular  estate  was  only  an  estate 
for  years ;  for  at  the  common  law,  the  ceremony  of  livery  of  seisin  is  as  necessary  to  create 
an  estate  of  freehold,  as  it  is  to  create  an  estate  of  inheritance.  Still  an  actual  entry  would 
be  necessary  on  the  part  of  the  particular  tenant;  for,  without  actual  possession,  the  lessee 
is  not  capable  of  a  release,  operating  by  way  of  enlargement.  But  this  necessity  of  entry 
for  the  purpose  of  obtaining  the  possession,  was  superseded,  or  made  unnecessary,  by  the 
statute  of  Uses:  for,  by  that  statute,  the  possession  was  immediately  transferred  to  the 
cestuy  que  use;  so  that  a  bargainee  under  that  statute  is  as  much  in  possession,  and  as  ca- 
pable of  a  release  before  or  without  entry,  as  a  lessee  is  at  the  common  law  after  entry. 
All,  therefore,  that,  remained  to  be  done,  to  avoid,  on  the  one  hand,  the  necessity  of  livery 
of  seisin  from  the  grantor,  and,  on  the  other,  the  necessity  of  an  actual  entry  on  the  part  ox 
the  grantee,  was,  that  the  particular  estate  (which,  for  the  reasons  above  mentioned,  should 
be  an  estate  for  years  J  should  be  so  framed,  as  to  be  a  bargain  and  sale  within  the  statute. 
Originally  it  was  made  in  such  a  manner  as  to  be  both  a  lease  at,the  common  law,  and  a 
bargain  and  sale  under  the  statute.  But  as  it  is  held,  that  where  conveyances  may  operate 
both  by  the  common  law  and  statute,  they  shall  be  considered  to  operate  by  the  common 
law,  unless  the  intention  of  the  parties  appears  to  the  contrary,  it  became  the  practice  to  , 
insert  among  the  operative  words,  the  words  bargain  and  sale,  {\ik  fact,  it  is  more  accurate  to 
insert  no  other  operative  words),  and  to  express  that  the  bargain  and  sale  or  lease  is  made 
to  the  intent  and  purpose,  that  thereby,  and  by  the  statute  of  Uses,  the  lessee  may  be  capa- 
ble of  a  release.  The  bargain  and  sale,  therefore,  or  the  lease  for  a  year,  as  it  is  generally 
called,  operates,  and  the  bargainee  is  in  the  possession,  by  the  statute.  The  release  ope- 
rates by  enlarging  the  estate  or  possession  of  the  bargainee  to  a  fee :  this  is  at  the  common 
law,  and  if  the  use  be  declared  to  the  release  in  fee-simple,  it  continues  an  estate  at  toe 
common  law ;  but  if  the  use  is  declared  to  a  third  person,  the  statute  again  intervenes,  and 
annexes  or  transfers  the  possession  of  the  releasee  to  the  use  of  the  person  to  whom  the 
use  is  declared.  It  has  been  said,  that  the  possession  of  the  bargainee,  under  the  lease, 
is  not  so  properly  merged  in,  as  enlarged  by  the  release :  but,  in  all  events,  it  does  not, 
after  the  release,  exist  distinct  from  the  estate  passed  by  the  release.  As  the  operation  of 
a  lease  and  release  depends  upon  the  lease,  or  bargain  and  sale,  the  grantor  must  be  a  per- 
son capable,  at  law,  of  being  seised  to  an  use,  otherwise  the  release  will  be  void  for  want 
of  possession  in  the  release.  By  some  very  respectable  authorities  it  has  been  said  that  a 
corporation  cannot  be  seised  to  an  use.  Pop.  72.  1  Co.  Rep.  127  a.  Bacon  Stat  of 
Uses,  357.  Plo.  102.  538.  Jenk.  Cent.  195.  2  Ves.  399.  Gilb.  Uses,  5. 170.  235.  Shep. 
Touchs.  508.  A  contrary  doctrine,  so  far  as  relates  to  the  conveyances  of  corporations  by 
bargain  and  sale,  seems  to  be  laid  down  in  Sir  Tho.  Holland  v.  Bonis.  1  Leo.  183.  $ 
Leo.  121.  3  Leo.  175.  And  see  13  H.  7.  fol.  9.  pi.  5.  To  avoid  doubt  upon  thissubject, 
it  seems  advisable  that  corporations  should  convey  by  feoffment,  or  by  a  lease  and  release, 
with  an  actual  entry  by  the  lessee,  previous  to  the  release;  after  which  the  release  will  pass 
the  reversion.  It  may  also  be  observed,  that,  in  exchanges,  if  one  of  the  parties  die  before 
the  exchange  is  executed  by  entry,  the  exchange  is  void.  Ant.  50  b.  But  if  the  exchange 
be  made  by  lease  and  release,  this  inconvenience  is  prevented,  as  the  statute  executes  the 
possession  without  entry,  and  all  incidents  annexed  to  an  exchange,  at  common  law,  will 
oe  preserved. — By  a  temporary  Irish  statute  of  9  Geo.  II.  ch.  3.  |  6,  the  recital  of  a  lease 
for  a  year  in  a  release,  is  made,  in  all  cases,  sufficient  evidence  of  it.  By  the  1  Geo.  HI.  c  3. 
that  statute  was  made  perpetual,  and  profert  of  the  release  declared  sufficient  in  pleading. 
VII.  The  next  consideration  is,  upon  the  doctrine  of  powers  deriving  their  effect 
rnok  the  statute  of  uses  ;  but  the  nature  of  these  notes  requires,  that  what  is  said  <a 
this  head  should  be  confined  to  some  general  observations  upon  the  mode,  by  which  soeh 

Sowers  operate;  and  the  relation,  which  the  deeds  by  which  they  are  executed,  bear  to  As 
eeds,  by  which  they  are  created ;  and  Uses  of  Rents. 

VII.  I.  A  to  the  mode  in  which  they  operate. — All  powers  of  this  kind  are,  in  fact,  pow- 
ers of  revocation  and  appoint-  "  ^rery  declaration  of  an  use  may,  in  some  »- 
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spect,  be  considered  as  an  appointment  of  the  use  or  uses  to  which  the  feoffee  is  to  stand 
seised :  but  the  word  appointment  is  generally  applied  to  those  cases,  where,  either  the 
power  of  appointment  is  first  reserved,  or  given,  with  a  subsequent  limitation  of  uses,  to 
take  place  until,  and  in  default  of  the  appointment;  or,  where  the  uses  are  first  limited, 
and  a  power  is  afterwards  given  to  some  person  to  limit  other  uses.  As  the  uses  limited 
under  powers  cannot  operate,  buUby  the  postponing,  abridging,  or  defeating  the  prior  uses, 
it  is  usual,  in  some  cases,  to  precede  the  power  of  appointment  by  a  power  of  revocation. 
But  this  is  immaterial.  The  powers  of  leasing,  jointuring,  charging,  selling,  and  exchang- 
ing, usually  inserted  in  marriage  settlements,  are  powers  of  revocation  and  appointment. 
All  of  them  postpone,  abridge,  or  defeat,  in  a  greater  or  less  degree,  the  previous  uses  and 
estates,  and  appoint  new  uses  in  their  stead.  As  soon  as  the  uses  created  by  them  spring 
up,  they  draw  to  them  the  estate  of  the  feoffee :  and  the  statute  executes  the  possession. 
But  it  must  be  observed,  that  these  powers  do  not  operate  as  a  conveyance  of  the  posses- 
sion of  the  estate,  but  as  a  limitation  of  the  use.  Hence,  if  a  person,  having  a  power  of 
appointment,  appoints  the  estate  to  A.  and  his  heirs,  to  the  use  of  B.  and  his  heirs,  the  use 
is  executed  in  A.  and  his  heirs,  and  B.  takes  only  an  equitable  fee.  Thus,  suppose  a  mar- 
riage settlement  framed  in  the  usual  manner,  and  with  the  usual  power  of  selling  and  ex- 
changing reserved  to  the  feoffees ;  in  these  cases,  it  is  sometimes  expressed,  that  it  shall 
be  lawful  for  the  feoffees  to  grant,  bargain,  sell,  and  convey.  But,  whatever  are  the  words 
made  use  of,  they  can  only  operate  as  a  limitation  of  the  use;  and  the  vendee  will  take  the 
legal  estate.  If  the  feoffees  make  a  conveyance  by  lease  and  release,  there  is  no  doubt  but 
it  will  be  effectual ;  it  will  operate,  however,  as  an  appointment;  the  releasee  will  take 
the  legal  estate,  and  if  the  release  is  made  to  uses,  the  intended  cestuys  que  use  will  have 
only  equitable  estates.  To  explain  this  more  fully,  it  is  to  be  observed,  that  those  uses 
which  are  not  vested  either  in  possession  or  right,  immediately  on  the  execution  of  the 
deed,  are  termed  future  uses,  and  are  said  to  arise,  either  by  the  act  of  God,  or  the  act  of 
the  party.  Mr.  Booth,  in  his  printed  opinion,  at  the  end  of  Mr.  Hillyard's  edition  of  Shep- 
pard's  Touchstone,  gives  an  explanation  of  this  distinction,  which,  if  his  expressions  are 
understood  in  the  sense,  in  which  it  is  evident  he  intended  using  them,  will  be  found  per- 
spicuous and  exact.  "It  is  wholly  immaterial,"  he  says,  "how,  or  by  what  means,  the 
future  use  comes  in  esse,  whethe*  by  means  of  some  event  provided  for,  in  case  it  happened, 
in  the  creation  of  the  uses,  whicVevent  may  be  called  the  act  of  God ;  or,  by  means  of 
some  work  performed  by  any  certain  person,  for  which  provision  was  likewise  made,  in 
the  creation  of  the  uses,  which  may  be  called  the  act  of  man.  In  either  case,  the  statute 
operates  the  same  way;  for  the  instant  the  future  use  comes  in  esse,  either  by  the  act  of 
God,  or  by  the  act  of  man,  the  statute  executes  the  possession  to  the  use,  and  the  cestuy  que 
use  is  deemed  to  have  the  same  estate  in  the  Jands  as  is  marked  out  in  the  use,  by  the  deed 
that  created  it  When  the  use  arises  from  an  event  provided  for  by  the  deed,  it  is  called  a 
future,  a  contingent,  an  executory  use ;  when  it  arises  from  the  act  of  some  agent  or  person 
nominated  in  the  deed,  it  is  called  a  use  arising  from  the  execution  of  a  power.  In  truth, 
both  are  future  or  contingent  uses,  till  the  act  is  done ;  and  afterwards  they  are,  by  the 
operation  of  the  statute,  actual  estates.  But  till  done,  they  are  in  suspense,  the  one  de- 
pending on  the  will  of  Heaven  whether  the  event  shall  happen  or  not,  the  other  on  the  will 
of  man.  Whilst  these  last  are  in  suspense,  they  are  called  powers."  According  to  this 
explanation,  the  uses  raised  by  limitations  to  first  and  other  sons,  or  to  such  first  or  only 
son  who  shall  attain  twenty-one,  or  to  the  survivor  of  A.  and  2?.,  or  to  the  right  heirs  of  /. 
*SU— a  person  then  in  existence,— or  to  C.  if  A.  dies  in  the  life-time  of  B.  &c.  &c.  are  all 
uses  arising  by  the  act  of  God;  as  they  are  events,  designated  by  the  original  deed,  but 
which  though  designated  by  the  party,  depend  for  their  effect,  on  the  will  of  Providence. 
On  the  other  band,  where  there  are  limitations  to  such  uses  as  A.  shall  appoint,  or  to  such 
of  the  children  of  A.$  as  A,  shall  appoint;  or,  where  a  power  is  given  to  A.  to  jointure,  to 
charge  with  portions,  to  mortgage,  to  lease,  to  sell,  or  to  exchange; — in  all  these  cases,  the 
persons,  and  the  estates  and  interests  are  to  be  designated  by  the  party.  He  designates  the 
persons,  the  children,  the  mortgagee,  the  lessee,  the  vendee,  and  exchangee.  These,  there- 
fore, are  said  to  arise  by  the  act  of  the  party.  From  this  explanation  it  is  evident,  that 
there  is  no  material  difference  in  the  quality  of  the  uses;  the  difference  is  in  the  act,  which 
produces  them.  In  the  latter  case,  the  party  has  the  power  of  raising  them,  and  it  is  in  that 
sense,  that  the  word  .power  is  used  in  this  place.  Now,  if  an  estate  is  conveyed  to  A.  and 
his  heirs,  to  the  qse  of/?,  for  life,  remainder  to  his  first  and  other  sons,  successively  in  tail 
male;  upon  the  birth  of  the  first  son,  the  possession  is  executed  in  him  by  the  statute. 
Suppose  the  estate  were  conveyed  to  A.  and  his  heirs,  to  the  use  of  B.  for  life,  remainder  to 
such  uses  generally,  or  to  such  son  of  B.  as  B.  shall  appoint,  and  B.  appoints  to  the  use  of 
his  first  son.  Immediately  upon  the  appointment,  the  use  is  executed  in  the  son.  Then 
how  does  this  appointment  operate?  Clearly  not  as  a  conveyance.  For  B.  bad  only  a  life 
estate,  and  consequently  could  not  convey  an  estate-tail,  to  his  own  son ;  it  operates  there- 
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fore  as  a  designation  of  the  person  to  take  the  use :  J&'s  right  to  make  this  designation  is 
termed  a  power  of  appointment,  the  exercise  of  it  is  termed  an  appointment,  the  person 
taking  under  it  is  termed  the  appointee.  This  may  he  made  more  clear,  by  considering 
how  it  would  have  stood  on  a  limitation  of  uses  at  common  law,  before  the  statute  of  Uses. 
Till  that  statute,  a  conveyance  to  A.  and  his  heirs,  to  the  use  of  B.  for  life,  with  remainder 
to  such  uses,  or  to  such  of  his  sons,  as  he  should  appoint,*  was  tantamount  to  what  now  is 
a  conveyance  unto  and  to  the  use  of  A,  and  his  heirs,  in  trust  for  B.  for  life,  remainder  in 
tru6t  for  such  persons,  or  for  such  of  his  sons,  as  he  shall  appoint.  When,  at  common  law, 
an  appointment  was  made,  to  the  use  of  the  first  son,  the  trustee  stood  seised  at  common 
law,  to  the  use,  or,  as  we  should  now  call  it,  in  trust,  for  that  first  son;  he  thereupon  be* 
came  the  cestuy  que  trust.  Since  the  statute  has  executed  the  use,  where  the  son  takes 
under  an  appointment  of  this  nature,  the  use  is  executed  in  him,  and  he  is  the  cestuy  que 
use.  Thus,  at  the  common  law,  an  appointment  operated  to  substitute  one  cestuy  que  trust 
in  the  room  of  another.  Since  the  statute,  an  appointment  operates  to  substitute  one  eestuy 
que  use  in  the  room  of  another.  The  conclusion  is,  that,  wherever  a  party,  having  a  legal 
estate,  conveys  it  to  a  person  and  his  heirs,  to  such  uses  as  that  person  or  any  other  person 
shall  appoint,  and  an  appointment  is  made,  it  operates  not  as  a  conveyance  of  the  land,  but 
as  an  appointment  of  the  use,  and  consequently  the  appointee  takes  the  use  or  legal  estate. 
Therefore,  as  has  been  observed  before,  if  a  person  having  a  power  of  appointment,  appoints 
to  A.  and  his  heirs,  to  the  use  of  B.  and  his  heirs,  the  legal  estate  is  in  A.  In  the  same 
manner,  if  a  person  having  a  power  of  selling  and  exchanging,  conveys  the  estate  to  A, 
and  his  heirs,  to  the  use  of  B.  and  his  heirs,  the  legal  estate  is  equally  in  A.by  the  exercise 
of  the  power. 

VII.  2.  As  to  the  relation,  which  deeds,  by  which  powers  are  executed,  bear  to  the  deeds,  by 

which  the  powers  were  created. — It  is  generally  true,  that  the  use  created  under  the  power 

takes  effect  in  the  same  manner,  as  if,  in  the  deed  containing  the  power,  it  had  been  inserted 

instead  of  the  power:  thus,  suppose  an  estate  conveyed  to  the  use  of  A.  for  life,  remainder 

to  such  uses  as  B.  should  appoint,  and  in  default  of  appointment,  to  the  use  of  B.  and  bis 

heirs ;  B.  appoints  the  estate  to  C.  for  life :  remainder  to  his  first  and  other  sons  in  tail 

male.    After  this  appointment  is  made,  it  is  the  same  as  if  the  estate  had  been  originally 

limited  to  the  use  of  A.  for  life,  remainder  to  the  use  of  C.  for  life ;  remainder  to  C.*s  first 

and  other  sons  in  tail  male ;  remainder  to  B.  and  his  heirs.    So,  if  the  estate  is  limited  to 

A.  for  life ;  remainder  to  the  use  of  his  first  and  other  sons  in  tail  male,  with  power  to  A. 

to  appoint  a  rent  charge  to  his  wife,  with  usual  remedies  and  a  term  of  years  tor  securing 

the  same,  and  to  charge  the  estate  with  portions,  and  to  create  a  term  of  years  for  securing 

the  same,  and  he  exercises  these  powers ;  it  is  the  same,  as  if,  in  the  original  settlement, 

the  estate  had  been  limited  to  use  of  A.  for  life,  remainder  to  the  use  and  intent  that  the 

wife  might  receive  her  jointure  and  distrain,  and  enter  upon  and  take  possession  of  the 

estate,  in  case  the  same  should  be  in  arrear ;  and,  subject  thereto,  to  the  use  of  trustees  for 

a  term  of  years  for  further  securing  the  rent  charge ;  remainder  ta  the  use  that  the  lands  in 

question  may  be  charged  with  portions,  and  subject  thereto,  to  the  use  of  trustees  for  a  term  of 

years  for  raising  the  portions ;  remainder  to  A.'s  first  and  other  soys  successively  in  tail 

male.  The  relation  therefore  which  the  deed  by  which  the  power  of  appointment  is  executed, 

as  to  the  deed  by  which  the  power  is  created,  holds  so  far  as  the  use  thus  appointed  derives 

its  effect  from,  and  is  served  by  or  out  of,  the  original  seisin  of  the  oonusee,  reeoveror, 

feoffee,  or  releasee :  and  as  it  precedes  and  takes  place  of  all  the  uses  limited  subsequent 

or  subject  to  the  power.    In  this  sense  it,  clearly  has  a  relation  to  the  deed  by  which  it  is 

raised.  But  it  has  no  other  relation  in  point  of  time.  In  the  case  of  the  Dnke  of  Marlborough 

v.  Lord  Godolphin,  2  Ves.  61,  Lord  Sunderland  left  the  interest  of  30,000/.  to  his  wife  for 

her  life,  and  the  principal,  after  her  decease,  to  such  of  her  children  as  she  should  by  deed 

or  will  appoint.    By  her  will  she  appointed  2,000/.  to  Mr.  Spencer,  and  1,500/.  to  Lady 

Morpeth,  who  both  died  in  her  life-time.    It  was  contended  tnat  the  appointment  related 

back  to  the  time  of  Lord  Sunderland's  will,  which  relation  would  over-reach  the  death  of 

the  two  parties,  who  were  alive  at  the  time  of  the  death  of  the  testator,  Lord  Sunderland ; 

and  then  it  would  be  considered  as  vesting  in  them  in  their  lives.    But  Lord  Hardwieke 

denied  this.     He  admitted  that  an  use  taking  effect  by  virtue  of  an  execution  of  a  power, 

was  taken  under  the  authority  of  that  power,  but  not  from  the  time  of  its  creation ;  and  be 

exemplifies  this  distinction  by  appointment  of  uses ;  in  which  case,  says  his  lordship,  if  * 

feoffment  is  executed  to  such  uses  as  the  feoffor  shall  appoint  by  will ;  when  the  will  i* 

made,  it  is  clear  the  appointee  is  in  by  the  feoffment,  but  has  nothing  from  the  time  of  tae 

execution  of  the  feoffment,  so  as  to  vest  the  estate  in  him ;  and  he  thereupon  decreed  three 

legacies  to  have  lapsed  by  the  death  of  the  legatees  in  the  life-time  of  the  testator.    TOa 

shows  how  much  it  is  necessary  to  qualify  the  general  expression  above  alluded  to.    It 

*  also  reconciles  them  with  a  known  circumstance  attending  powers  of  this  nature,  with 

which  it  is  otherwise  difficult  to  reconcile  them,  viz.  that  by  an  execution  of  a  general 
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power,  a  person  may  limit  estates  which  he  could  not  limit  by  the  deed  in  which  the  power 
is  contained.  By  a  general  power  of  appointment  is  understood  that  kind  of  power,  which 
enables  the  party  to  appoint  the  estate  to  any  person  he  thinks  proper ;  and,  in  this  sense,  . 
it  is  opposed  to  a  qualified  or  particular  power,  which  enables  the  party  to  appoint  to  or 
among  particular  objects  only ;  as  a  power  of  appointing  to  his  children,  or  the  children  of 
any  other  person.  The  former  has  been  termed  a  Power  of  Ownership,— the  latter,  a 
Power  of  Selection.  A  general  power  of  appointment  has  no  tendency  to  a  perpetuity,  as 
from  its  very  nature,  it  enables  the  party  to  vest  the  whole  fee  in  himself,  or  in  any  other 
person,  and  to  liberate  the  estate  entirely,  from  every  species  of  limitation,  inconsistent 
with  that  fee.  In  fact  therefore  giving  a  person  such  a  power,  is  nearly  the  same  as  giving 
hkn  the  absolute  fee.  The  only  difference  is,  that  it  enables  him  to  do,  through  the  medium 
of  a  seisin  previously  created,  that  which,  if  the  fee  had  been  actually  limited  to  him,  he 
might  do  by  a  conveyance  of  the  land  itself;  so  that  in  both  cases  his  power  of  alienation 
is  of  the  same  extent.  But  in  the  crse  of  a  particular  or  qualified  power,  where  the  objects 
are  limited,  the  case  is  entirely  different.  The  limitation  of  the  object  takes  the  land  out  of 
commerce,  and  of  course  has  a  tendency  to  that  perpetuity,  which  the  English  law  of  real 
property  does  not  admit.  The  consequence  therefore  is,  and  by  a  series  of  cases  it  now 
appears  to  be  settled,  that  where  the  power  is  general,  estates  for  life,  with  remainders 
over,  to  their  issue  in  strict  settlement,  may  be  limited  under  them  to  persons  not  in  esse  at 
the  time  of  the  execution  of  the  original  deed,  in  the  same  manner,  and  to  the  same  extent, 
as  if  instead  of  being  derived  out  of  the  seisin  of  the  feoffees  of  the  original  deed,  and  in 
that  point  of  view,  as  making  a  part  of  that  deed,  the  uses  and  estates  so  limited  were 
created  by  an  original,  substantive,  independent,  and  integral  conveyance.  On  the  other 
hand,  in  the  case  of  a  particular  or  qualified  power,  that  is,  where  the  objects  are  qualified, 
as  a  power  of  appointing  to  the  children  of  the  party  himself,  though  perhaps  it  may  enable 
him  to  appoint  life  estates,  to  children  unborn  at  the  date  of  the  deed  creating  the  power ; 
yet,  if  it  enables  him  to  appoint  life  estates  to  those  children,  it  certainly  does  not  authorize 
him  to  extend  the  appointment  to  tbe  children  of  these  children,  so  as  to  make  them  take 
by  purchase,  nor  to  appoint  any  other  estate,  which  might  not  have  been  created  by  the  very 
deed  creating  the  power.  In  all  cases  therefore  of  particular  or  qualified  powers,  both  in 
the  creation  and  the  exercise  of  them,  care  should  be  taken  to  ascertain,  that  the  uses  whieh 
the  party  is  empowered  to  raise  under  them,  or  actually  assumes  to  raise  under  them,  when 
he  comes  to  exercise  the  power,  are  such  as  the  deed  creating  the  power  might  itself  have 
raised. 

It  may,  however,  be  proper  to  add,  that  between  deeds  and  wills  there  is  this  material 
distinction  :  a  deed  takes  effect  immediately  on  the  execution  of  it ; — a  will  is  ambulatory, 
and  waits  for  its  effect  till  the  testator's  decease.  In  inquiring  therefore  into  the  legality 
of  the  limitations  we  are  speaking  of,  the  reference  in  the  case  of  a  deed,  should  be  to 
the  time  of  its  execution ;  but  the  reference  in  the  case  of  a  will,  should  be  to  the  death  of 
the  party.  If,  therefore,  in  a  deed  exercising  such  particular  power  of  appointment,  there 
is  a  limitation  for  life' to  a  person  unborn  at  the  date  of  the  deed  creating  the  power,  with 
remainders  over  to  his  sons  in  strict  settlement,  these  remainders  over  will  be  void,  and 
will  not  be  helped  thotfeb  a  son  is  born  on  the  following  day.  In  tbe  case  of  a  will  it  is 
different.  If  the  son  is  born  in  the  party's  life,  he  is  capable  of  a  limitation  to  himself  for 
life,  with  remainders  over  to  his  sons  in  strict  settlement. 

In  cases  of  this  nature,  there  is  another  material  distinction  between  deeds  and  wills. 
In  deeds,  technical  expressions  are,  in  some  cases,  absolutely  necessary,  so  that  they  can- 
not be  supplied  by  others,  however  forcible  or  clear ;  in  other  cases  they  have  a  determi- 
nate sense  appropriated  to  them  by  law,  in  which,  and  in  no  other,  the  law  permits  them 
to  be  construed.  In  wills  there  is  a  greater  latitude  of  construction :  technical  expressions 
are  never  necessary,  and  every  expression  is  construed  in  the  sense,  in  which  the  testator 
appears  to  have  designed  to  use  it,  so  that,  when  his  intention  is  once  discovered,  whether 
he  uses  technical  language  or  not,  and  if  he  uses  it,  whether  he  uses  it  in  a  proper  or  an 
improper  sense,  his  will  is  construed  solely  with  a  view  to  what  appears  to  be  his  obvious 
meaning,  and  not  accprding  to  the  rigid  or  technical  import  of  his  expressions.  Another 
rule  in  the  construction  of  wills,  which  is  admitted  in  a  much  greater  latitude  than  it  is 
in  the  construction  of  deeds,  is,  that  when  a  testator's  general  intent  appears,  the  court,  in 
order  to  give  it  effect,  will  sacrifice  to  it  a  particular  intention  inconsistent  with  it.  Now, 
in  the  cases  of  which  we  are  speaking,  where  the  limitations  are  construed  to  import  a  life 
estate  'to  an  unborn  son,  and  successive  estates  tail  by  purchase  to  the  sons  of  that  son, 
there,  in  a  deed,  the  latter  limitations  suspend  the  inheritance  from  vesting  beyond  the 
period  allowed  for  its  suspension  by  the  rules  of  law,  and  are  therefore  void.  But,  in  the 
case  of  wills,  the  law  will  not  construe  these  expressions  thus  rigidly.  From  the  manifest 
tenor  of  the  devises  we  are  speaking  of,  it  must  appear  to  be  the  intention  of  the  party 
that,  all  the  issue,  (male  or  female,  as  the  case  may  happen)  should  take  the  estate.   This 
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is  the  general  intention :  besides  this,  he  appears  to  intend,  that  they  should  take  the  estate 
in  that  manner,  which,'  if  allowed,  mast  necessarily  give  estates  by  purchase  to  the  sens 
of  the  unborn  son.    This  is  his  particular  intention ;  bat  it  cannot  be  effectuated,  beiag 
contrary  to  law.    To  allow  it  therefore  would  subvert  his  general  intention.    The  court 
therefore,  to  give  effect,  as  far  as  the  law  admits,  to  the  testator's  will,  sacrifices  the  parti- 
cular to  the  general  intent ;  and  conformably  to  this  principle,  as  the  general  intent  eta 
only  be  answered,  by  giving  an  estate  tail  to  the  unborn  son,  the  court  will  construe  the 
devise  to  import  an  estate  tail  to  him.    This  construction,  by  making  the  sons  of  the 
unborn  son  take  by  descent,  sacrifices  the  testator's  intent  that  they  should  take  by  pur- 
chase ;  but  by  letting  in  all  the  issue,  preserves  his  general  intent,  that  all  the  issue  should 
take — see  Doe  d.  Bland  ford  &  ux.  &  Dymock  v.  Applin,  4  Term.  Rep.  82.     Humberstoa 
v.  Humberston,  1  Peere  Williams,  332;  Chapman  v.  Browne,  3  Burr.*  1634;  Ntcholl  t. 
Nicholl,  2  Black.  Rep.  1159;  Pitt  v.  Jackson,  2  Bro.  Ch.  Cases,  51 ;  and  Robinsd&r. 
Hardcastle,  2  Term.  Rep.  241.    To  this  point  the  ultimate  decree  in  the  great  case  of 
Hopkins  r.  Hopkins  is  very  important.    As  the  points  in  that  case  involve  some  of  the 
most  interesting  doctrines  of  the  law  of  uses,  and  the  printed  account  of  them  is  to  be  found 
only  in  separate  and  detached  cases,  taken  by  different  reporters,  and  in  different  stages  of 
the  cause,  and  as  no  account  has  yet  appeared  in  print  of  the  final  decree,  it  was  thought 
the  following  succinct  account  of  the  whole  cause  would  be  acceptable  to  the  reader, 
and  would  not  be  considered  as  misplaced  in  the  present  Note. — The  case  was,  that 
Mr.  Hopkins  by  his  will  devised  hie  estates  to  the  use  of  trustees  and  their  heirs,  in  trust 
for  Samuel  Hopkins,  (the  son  of  John  Hopkins  the  cousin  and  heir  at  law  of  the  testator,) 
for  his  life ;  remainder  to  his  first  and  other  sons  successively  in  tail  male ;  and  for  wast 
of  such  issue,  "  in  case  his  said  cousin  John  Hopkins  should  have  any  other  son  or  sons  of 
his  bofly  lawfully  begotten,  then  in  trust  for  all  and  every  of  such  other  son  and  sons  respec- 
tively and  successively,  for  their  respective  lives;  with  the  like  remainders  to  their  several 
sons  successively  and  respectively,  as  are  thereinbefore  limited  to  the  issue  male  of.  the 
said  Samuel  Hopkins,  son  of  the  said  John  Hopkins ;  and  for  default  of  such  issue,  then 
in  trust  for  the  first  and  every  other  son  of  the  oody  of  Sarah,  the  eldest  daughter  of  fan 
said  cousin  John  Hopkins,  lawfully  to  be  begotten,  successively  and  according  to  priority 
of  birth,  for  their  respective  lives ;  with  remainders  to  the  heirs  male  of  the  body  of  every 
such  son,  respectively  and  successively,  the  elder  and  the  heirs  male  of  his  body  to  take 
before  the  younger  and  the  heirs  of  his  body  issuing ;  and  for  want  of  such  issue,  then  is 
trust  for  the  first  and  every  other  son  of  the  body  of  Mary,  the  second  daughter  of  his  said 
cousin  John  Hopkins,  lawfully  to  be  begotten,  successively  and  respectively,  according  to 
priority  of  birth,  for  their  respective  lives;  with  remainders  to  the  heirs  male  of  the  bodies 
of  every  such  son  respectively  and  successively,  the  elder  and  the  heirs  male  of  his  body 
to  take  before  the  younger  and  the  heirs  male  of  his  body  issuing ;  and  for  want  of  snefa 
issue,  then  in  trust  for  the  first  and  every  other  son  of  the  body  of  Elizabeth,  the  third, 
daughter  of  his  said  cousin  John  Hopkins,  lawfully  to  be  begotten,  successively  and 
respectively,  according  to  priority  of  birth,  for  their  respective  lives ;  with  the  like  remain* 
ders  to  the  heirs  male  of  the  body  of  every  such  son,  respectively  and  successively,  the 
elder  and  the  heirs  male  of  his  body  to  take  before  the  younger  and  the  heirs  male  of  his 
body  issuing ;  and  for  want  of  such  issue,  then  in  trust  for  the  first  and  every  other  sou  of 
the  body  of  Hannah,  the  youngest  daughter  of  his  said  cousin  John  Hopkins,  lawfully  to 
be  begotten,  successively  and  respectively,  according  to  priority  of  birth,  for  their  respec- 
tive lives ;  with  the  like  remainders  to  the  heirs  male  of  the  body  of  o  very  such  son  respee* 
tively  and  successively,  the  elder  and  the  heirs  male  of  his  body  to  take  before  the  younger 
and  the  heirs  male  of  his  body  issuing ;  and  for  want  of  such  issue,  and  in  case  his  said 
cousin  John  Hopkins  should  have  any  other  daughter  or  daughters  lawfully  begotten,  thea 
in  trust  for  the  first  and  every  other  son  of  every  such  other  daughter,  respectively  and 
successively,  according  to  priority  of  birth,  for  their  respective  and  successive  lives;  with 
the  like  remainders  to  their  several  and  respective  heirs  males  successively,  the  elder  and 
the  heirs  male  of  his  body  to  take  before  the  younger  and  the  heirs 'male  of  his  body 
issuing ;  and  in  default  of  such  issue,  then  in  trust  for  the  first  and  every  other  son  of  his 
cousin  Hannah  Dare,  the  then  wife  of  Francis  Dare,  and  daughter  of  his  uncle  Samuel 
'Hopkins,  deceased,  lawfully  begotten  or  to  be  begotten,  successively  and  respectively, 
according  to  priority  of  birth,  for  their  respective  lives;  with  the  like  remainders  to  the 
heirs  male  of  the  body  of  every  such  son  respectively  and  successively,  the  elder  and  tfct 
heirs  male  of  the  body  of  every  such  son  respectively  to  take  before  the  younger  and  the 
heirs  male  of  his  body  issuing ;  and  for  want  of  such  issue,  then  in  trust  for  James  Be&» 
nett,  the  only  son  of  his  cousin  Sarah  Alloway,  then  the  wife  of  William  AUoway,  and 
another  daughter  of  his  said  uncle  Samuel  Hopkins  deceased,  by  Mr.  Bennett,  her  wane* 
husband,  for  his  the  said  James  Bennett's  life ;  with  remainder  to  his  first  and  every  otfcer 
son  lawfully  to  be  begotten,  successively  according  to  priority  of  birth,  and  the  bttxs  nab 
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of  every  such  son  respectively  and  successively,  the  elder  aod  the  heirs  male  of  his  body 
to  take  before  the  younger  and  the  heirs  male  of  his  body  issuing;  and  in  default  of  such 
issue,  then  in  trust  for  his  own  right  heirs  for  ever;"  With  a  proviso,  that  whoever  should 
come  to  his  estate  should  take  his  surname  and  coat  of  arms ;  and  a  proviso,  disposing  of 
the  rents  during  the  minorities  of  the  devisees ;— And,  after  giving  a  great  number  of  lega- 
cies, he  gave  the  rest  and  residue  of  his  personal  estate  to  his  executors,  in  trust  that  the 
same  should  be  by  them,  or  the  survivors  of  them,  with  all  convenient  speed  laid  out  in  the 
purchase  of  messuages,  lands,  and  tenements  of  inheritance  in  England,  to  be  conveyed  to 
the  executors  and  their  heirs,  upon  the  several  trusts  and  for  the  same  purposes  as  were 
thereby  declared  touching  the  estates  he  was  then  seised  of,  and  which  he  had  devised. 
And  the  testator  appointed  Sir  Richard  Hopkins,  John  Rudgre,  and  James  Hopkins, 
executors  of  his  will.  And  after  his  decease  it  was  proved  by  Sir  Richard  and  Mr.  James 
Hopkins.  Samuel  Hopkins,  the  son  of  John  Hopkins,  the  testator's  cousin,  died  in  the* 
testator's  life.  After  the  testator's  death,  John  Hopkins  the  cousin  and  heir  of  the  testator, 
and  his  four  daughters,  the  said  "Sarah,  Mary,  Elizabeth,  and  Hannah  Hopkins,  and  also 
Amey  Hopkins,  another  daughter  of  John  Hopkins  the  cousin,  born  after  making  the  said 
will,  exhibited  a  bill  in  chancery  against  Sir  Richard  Hopkins,  John  Rudge,  and  James 
Hopkins,  and  against  John  Dare,  Francis  Dare,  and  Philip  Dare,  infants,  (children  of 
Hannah  Dare)  and  also  against  the  said  James  Bennett :  stating,  amongst  other  things, 
the  will  of  Mr.  Hopkins;  and  praying  that  the  executors  might  account  for  the  testator's 
personal  estate,  and  the  rents  and  profits  of  his  real  estate,  and  that  such  of  those  profits  as 
oid  not  pass  by  his  will,  together  with  the  legacy  given  to  John  Hopkins  the  cousin, 
might  be  paid  to  him*  and  that  the  residue  of  the  said  testator's  personal  estate,  after  pay- 
ment of  his  debts,  legacies,  and  funeral  expenses,  might  be  placed  out  in  proper  purchases, 
according  to  the  directions  in  the  testator's  will ;  and  in  the  mean  time  be  improved  at 
interest.  In  Hilary  term  1732,  Sir  Richard  Hopkins  and  James  Hopkins  filed  a  cross  bill 
against  the  complainants,  to  have  the  trusts  of  the  will  carried  into  execution,  and  for  an 
account  of  the  real  and  personal  estate  of  the  testator.  On  the  25th  October  1733,  by  a 
decree  in  these  causes,  by  the  master  of  the  rolls,  it  was  declared,  among  other  things, 
that  the  plaintiff  John  Hopkins  was  entitled  to  the  rents  and  profits  of  the  testator's  real 
estate*  accrued  since  his  decease,  till  some  person  should  come  in  being,  that  should  be 
entitled  to  an  estate  for  life,  according  to  the  limitations  in  the  said  will ;  and  that  he  was 
in  like  manner  entitled  to  the  surplus  produce  of  the  said  testator's  personal  estate,  after 
payment  of  the  annual  sums  charged  thereon  by  the  said  testator's  will ;  and  that  the  resi- 
due of  the  personal  estate  was  to  be  laid  out  in  the  purchase  of  lands,  with  the  approbation 
of  the  master,  and  settled  to  the  same  uses  and  upon  the  same  trusts  as  the  real  estates, 
devised  by  the  said  testator's  will,  soon  settled ;  and  that  until  such  purchase  could  be 
found  out,  the  personal  estate  should  be  put  out  at  interest  upon  government  or  other  secu- 
rities, with  the  approbation  of  the  master,  in  the  names  of  Sir  Richard  Hopkins  and  James 
Hopkins,  upon  the  trusts  of  the  will,  and  the  surplus  rents  and  profits  of  the  estates  devised 
to  Sir  Richard  Hopkins  and  James  Hopkins,  and  the  estates  to  be  purchased  as  aforesaid, 
and  also  the  surplus  produce  of  the  said  personal  estate,  until*  such  purchase  was  made, 
was  to  be  paid  to  John  Hopkins,  the  testator's  cousin,  until  some  person  should  come  in 
being,  that  should  be  entitled  to  an  estate  for  life,  according  to  the  limitations  of  the  testa- 
tor's will.  On  the  18th  November,  1734,  the  cause  came  before  lord  chancellor  Talbot 
upon  an  appeal;  and  the  decree  was  affirmed,  with  the  addition  that  the  words  "in 
possession"  should  be  inserted  in  the  decree  in  two  places  next  after  the  clause  "  until 
some  person  should  come  in  being,  that  should  be  entitled  to  an  estate  for  life." — The 
report  of  this  cause  in  Cas.  in  Eq.  temp.  Talbot,  44.  reaches  the  period  of  the  cause.  By 
the  decrees  made  on  these  parts  of  it,  the  two  following  important  points  were  settled ; 
that  during  the  suspense,  which,  by  the  death  of  Samuel  Hopkins  in  the  testator's  life- 
time, took  place  during  the  life  of  John  until  he  had  another  3on,  or  until,  by  his  decease 
without  other  issue,  (if  that  event  had  happened,)  the  possibility  of  his  having  another  son 
would  have  determined,  the  limitations  enured  as  executory  devises ;  and  that,  during  such 
suspense,  the  rents  and  profits  of  the  real  estate  being  undisposed  of  by  the  testator, 
(his  disposition  of  them  having  effect  only  during  the  minorities  of  the  persons  actaally 
f  ntitled,)  belonged  to  the  heir  at  law. — Here  the  cause  was  left  by  Lord  Talbot's  decree. 
—In  June  1736,  John  Hopkins  had  a  second  son  named  William,  who  died  in  the  following 
December.— Upon  this,  the  eldest  son  of  Hannah  Dare  having  attained  21,  and  being  the 
first  tenant  for  life  in  esse,  brought  his  bill  >to  have  a  settlement  made  by  the  trustees,  in 
which  settlement  he  insisted  to  be  made  immediate  tenant  for  life. — In  this  stage  of  the 
business  it  was  argued,  that  the  estate  having  become  vested  in  the  second  son  of  John 
Hopkins  (the  testator's  cousin)  and  by  his  death  without  issue,  the  suspense  of  there  being 
a  future  child  of  John  Hopkins  being  again  renewed,  the  ulterior  limitations  must  operate  as 
contingent  remainders,  and  that  as  mere  was  no  estate  to  support  them,  they  were  absolutely 
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void,  and  the  heir  at  law  of  course  entitled  to  the  estate.  In  answer  to  this,  it  was  contended, 
that  the  subsequent  limitations  might  be  supported  as  so  many  distinct  executory  devises ; 
but  that,  if  it  was  necessary  to  consider  them  as  contingent  remainders,  they  were  good  in 
their  original  creation,  and  supported  by  the  legal  fee  outstanding  in  the  trustees.  These 
points  came  before  Lord  Hardwicke  in  1738,  and  his  lordship  was  of  opinion,  that  the 
preceding  freehold  being  once  vested,  the  ulterior  devises  thereupon  operated  as  contingent 
remainders ;  and  having  once  become  such,  no  subsequent  event  could  make  them  enure  as 
executory  devises ;  so  that  they  were  thenceforth  to  be  considered  as  contingent  remainders ; 
and  his  lordBhip  was  of  opinion,  that  the  legal  fee  in  the  trustees  was  sufficient  to  support 
them.  Mr.  Autyns's  report  of  this  case,  1  vol.  581.  embraces  this  stage  of  it.  After 
this  there  is  no  printed  account  of  this  important  case.  From  the  proceedings  of  the 
cause,  it  appears,  that  John  Hopkins,  the  cousin  of  the  testator,  died  without  issue 
male,  and  without  having  had  any  son  except  Samuel  and  William. — Sarah  Hopkins 
had  one  daughter,  who  died  an  infant  and  unmarried ;  and  afterwards  Sarah  died. — Mary 
had  a  son  and  a  daughter,  who  both  died  without  issue;  and  afterwards  Mary  her- 
self died. — Elizabeth,  the  third  daughter,  intermarried  with  Benjamin  Bond,  esquire,  by 
whom  she  had  issue  one  son,  named  Benjamin  Bond  Hopkins,  he  having  taken  upon  him 
the  name  and  arms  of  Hopkins,  in  pursuance  of  the  directions  for  that  purpose  contained 
in  the  testator's  will.— Hannah,  the  fourth  daughter,  intermarried  with  William  Hal  lei, 
esquire,  and  died,  leaving  one  only  child,  named  Hannah.  Amey,  the  youngest  daughter 
of  John  Hopkins,  the  cousin,  died  an  infant,  and  without  issue.  John  Dare  also  died, 
leaving  one  son,  also  named  John  Dare ;  and  Francis  Dare  also  died. — In  1772,  Mr.  Benjamin 
Bond  Hopkins  suffered  a  recovery  of  the  estates,  and  declared  the  use  to  himself  in  fee 
simple,  in  Michaelmas  term  in  the  same  year,  he  filed  a  supplemental  bill  in  chancery 
against  the  trustees  of  the  real  and  personal  estate  of  the  testator  John  Hopkins,  and  his 
heire  at  law  and  devisees  in  remainder,  and  prayed  thereby  that  the  real  estates  might  be 
conveyed  to  him  and  his  heirs.  On  the  8th  July  1774,  the  cause  was  heard  before  Lord 
Chancellor  Bathurst,  and  his  lordship  thereupon  finally  ordered,  that  the  trustees  should 
convey  the  real  estate  to  Benjamin  Bond  Hopkins,  and  his  heire,  or  as  he  should  appoint 
—In  the  execution  of  powers,  too  rigid  an  adherence  to  the  form  prescribed  cannot  be 
observed :  but  it  is  not  necessary  that  the  words,  or  even  the  form  of  the  power,  should  be 
used,  if  the  material  circumstances  of  the  power  are  pursued,  and  the  party  appears  to  have 
had  the  subject  of  his  power  in  contemplation.  By  a  series  of  acknowledged  authorities 
it  is  settled  beyond  all  doubt,  first,  that,  to  a  valid  exercise  of  a  power,  a  reference  to  or 
notice  of  that  power  is  not  accessary,  if  it  sufficiently  appears  that  the  party  intends 
exercising  it :  Secondly,  that  it  is  (considered  as  sufficient  evidence  of  the  party's  intention 
to  exercise  the  power,  if  his  intention  appears  to  be,  to  do  that  act,  which  kid  power 
authorises  him  to  do,  but  which  he  is  not  authorised  to  do,  without  resorting  to  his  power. 
Thus,  where  tenant  for  life,  with  several  remainders  over  in  strict  settlement,  and  with  a 
general  power  of  revocation  and  new  appointment,  conveys  to  a  purchaser  by  lease  and 
release,  bargain  and  sale,  or  feoffment,  without  noticing  his  power,  it  is  a  valid,  but  a  veiy 
informal  and  improper  execution  of  the  power ;  for  the  party  cannot  vest  the  fee  in  the 
purchaser  without  resorting  to  his  power,  it  is  therefore  evident  he  intends  exercising  it : 
and  consequently  if  the  formalities  prescribed  by  the  power  are  pursued,  it  will  be  con- 
sidered as  a  substantial  execution  or  the  power.  Still  it  is  necessary  that  it  should  appear 
to  be  the  intention  of  the  party  to  exercise  the  power;  and  therefore,  generally  speaking,  it 
is  necessary  he  should  mention  the  property  which  is  the  subject  of  the  power.  See  Sir 
Edward  Caere's  case,  6  Rep.  17  b.  12  Mod.  469.  Guy  v.  Dormer,  Sir  Tho.  Raymond, 
295.  Snape  ©.  Turton,  2  Roll.  Abr.  263.  Fitzwilliam's  case,  Moore,  681.  Kibbett  r.  Lee, 
Hob.  312.  Fitzgerald  v.  Lord  Fauconberge,  Fitzgibbon,  207—215.  Tomlinson  r.  Dighton, 
1  P.  W.  149.  Jenkins  v.  Kemishe,  Hard.  395.  1  Lev.  150.  Campbell  t>.  Leach,  Amb. 
740.  Molton  v.  Hutchinson,  1  Atk.  558.  and,  ex  parte  George  Caswall,  ibid.  559. — In  all 
cases,  however,  where  there  is  an  informal  execution  of  a  power,  it  operates  in  the  mode 
in  which  the  power  operates,  not  in  the  mode  in  which  the  deed,  the  form  of  which  is  used, 
would  operate.  If,  therefore,  a  person  having  a  power  of  appointment,  conveys  by  lease 
and  release,  and  these  can  only  have  effect,  as  an  execution  of  a  power,  the  conveyance 
operates  as  an  appointment,  and  not  as  a  release ;  and  of  course,  if  it  is  a  release  to  .4.  and 
his  heirs,  to  the  use  of  B.  and  his  heirs,  the  legal  estate  is  vested  in  Jt. 

In  the  exercise  of  powers,  conveyancers  have  introduced  two  precautions,  which  are  often 
proper,  but  certainly  sometimes  superabundant :  one  is,  to  make  the  party  exercising  the 
power,  declare,  that  he  acts,  not  only  in  exercise  of  that  particular  power,  but  in  exercise 
Of  every  other  power,  enabling  him  to  do  the  act  in  question :  the  other  is,  where  the  party 
has  a  special  power  over  land,  and  is  also  entitled  to  the  fee,  or  to  any  particular  estate 
carved  out  of  it,  he  is  made  not  only  to  exercise  his  power,  but  also  to  convey  the  land  as 
owner  of  it.    Thus,  where  a  person  having  a  power  of  appointment,  intends  conveying  his 
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estate  to  a  purchaser,  he  is  made  not  only  to  appoint  the  fee,  but  to  convey  it  by  lease  and 
release.  Sometimes  the  appointment  and  the  release  are  blended  together ;  bat  this  is  very 
informal,  and  is  always  improper,  where  it  is  not  the  intent  of  the  deed  that  the  party  should 
have  the  legal  estate.  It  may  however  be  contended,  that  the  court  would  marshal  the 
words,  so  as  to  give  them  all  their  intended  effect;  as,  where  a  person  having  a  power,  is 
made  to  grant,  bargain,  sell,  alien,  release,  limit,  appoint,  and  confirm  the  lands  to  4*  and 
his  heirs,  to  the  use  of  B.  and  his  heirs;  it  may  be  contended,  that  the  court  would  con- 
strue the  words  grant,  bargain,  sell,  alien,  release,  and  confirm,  as  referrible  to  A.  and  his 
heirs,  and  the  words  limit  and  appoint  as  referrible  to  B.  and  his  heirs.  See  Cox  v.  Cham- 
berlain, 4  Ves.  jun.  631.  Roach  v.  Wadham,  6  East,  289.  One  reason  for  making  the 
party  in  these  cases  both  convey  and  appoint,  is,  that,  if  the  power  either  was  not  well 
created,  or  is  become  suspended,  and  he  has  himself  any  estate  in  the  land,  the  conveyance 
will  operate  on  his  estate. 

In  some  cases,  it  is  necessary  both  to  appoint  and  convey ;  as  where  an  estate  is  limited 
to  A.  for  life,  remainder  to  such  uses  as  he  shall  appoint;  here  the  appointment  would  ope- 
rate only  on  the  reversion  expectant  on  the  life  estate:  a  conveyance  therefore  is  necessary 
to  pass  the  life  estate.  This  observation  may  serve  to  correct  a  mistake'which  is  some- 
times made  by  those  who  levy  fines,  with  a  view  to  enable  them  to  dispose  of  their  estates, 
and  therefore  direct  the  fine  to  operate  to  the  use  of  the  party  himself  during  his  life,  re- 
mainder to  his  wife  for  life,  remainder  to  such  uses  as  he  shall  appoint.  Here  the  appoint- 
ment operates  only  on  the  reversion,  and  consequently,  to  pass  the  wife's  life  estate,  a  new 
fine  is  necessary.  To  prevent  this,  the  power  of  appointment,  in  these  cases,  should  pre- 
cede the  uses.  For  the  same  reason,  when  a  settlement  is  executed  of  personal  estate, 
which  it  is  intended  to  subject  to  the  appointment  of  the  husband  and  wife,  or  either,  with 
successive  life  estates  to  them  in  default  of  appointment,  the  power  should  precede  the 
trusts  conferring  these  life  interests  on  them. 

It  may  be  observed,  that,  when  a  person  creates  a  power  of  appointment,  to  enable  him 
to  dispose  of  his  estate,  within  a  short  time  after,  it  is  better  to  vest  the  legal  estate  in  the 
trustees,  by  conveying  it  unto  and  to  the  use  of  them,  and  their  heirs,  upon  trust  to  convey 
it  as  the  party  shall  appoint,  than  to  convey  it  to  the  trustees  and  their  heirs,  to  such  uses 
as  the  party  shall  appoint;  for  powers  are  liable  to  be  suspended. and  extinguished  by  very 
secret  acts;  of  these,  from  their  nature,  purchasers  must  often  be  ignorant  In  these  cases, 
therefore,  they  often  rest,  in  some  measure  at  least,  on  the  honour  of  the  vendor;  but,  when 
the  legal  estate  is  vested  in  the  trustees,  a  conveyance  from  them  will,  at  all  events,  give 
the  purchasers  the  legal  estate. 

As  estates  created  by  powers,  and  estates  created  by  conveyances,  are  after  their  creation 
the  same,  the  terms  expressing  the  operation  of  appointments  and  conveyances,  are  very 
often,  both  in  the  deeds  creating  the  powers,  and  the  jdeeds  by  which  they  are  exercised, 
confounded.  Something  of  this,  was,vtill  lately,  generally  discernible  in  the  best  drawn 
marriage  settlements.  Thus,  in  the  power  of  leasing,  the  party  is  authorized  to  grant, 
lease,  or  demise,  when,  in  fact,  he  can  neither  grant,  lease,  or  demise  for  a  longer  term  than 
his  own  life;  the  power  therefore  does  not  authorize  him  to  grant,  &c.  the  lands,  but  to  ap- 
point the  use  of  the  lands,  for  the  number  of  years  or  lives  in  question:  the  expression 
therefore  should  be,  to  limit  or  appoint  by  way  of  lease  or  demise.  So,  in  the  power  of 
selling  and  exchanging,  it  is  often  said,  that  it  shall  be  lawful  for  the  trustees  to  grant,  bar* 
gain,  sell,  release,  and  confirm  the  lands;  but,, in  the  strict  sense  of  these  words,  it  is  im- 
possible for  the  trustees  to  grant,  bargain,  sell,  release,  or  confirm ;  for  the  trustees  have  no 
actual  estate,  except  their  estate  for  preserving  contingent  remainders ;  and  therefore,  can- 
not convey  the  lands  for  a  larger  term.  The  power  therefore  operating  as  an  appointment 
of  the  whole  fee,  the  expression  here,  as  in  the  former  case,  should  be,  limit  and  appoint. 
As  this  last  power  amounts  to  a  total  determination  of  all  the  subsisting  uses,  and  a  crea- 
tion of  an  entire  new  estate  of  inheritance,  it  seems  advisable  to  accompany  it  with  a  power 
of  revocation.  It  may  therefore  be  expressed,  that  it  shall  be  lawful  for  the  trustees  to  sell 
and  exchange,  and,  for  that  purpose,  to  revoke  the  uses  of  the  deed,  and  to  appoint  new 
uses;  and  the  more  general  these  powers  of  revocation  and  new  appointment  are  expressed, 
the  better,  as  a  mere  power  to  revoke  the  uses  of  the  estate  intended  to  be  sold,  and  to  ap- 
point it  to  the  purchaser,  is  sometimes  found  insufficient  to  answer  the  object,  as  where 
there  is  an  agreement  between  the  vendor  and  vendee  to  apportion  rents.  It  is  also  a  con- 
sequence of  these  powers  operating  by  way  of  appointment,  that  the  use  is  vested  by  them 
in  the  appointee,  and,  therefore,  when  by  them  the  lands  are  expressed  to  be  conveyed  to 
J.,  and  his  heirs,  to  the  use  of  B.  and  his  heirs,  or  to  the  use  of  B*  for  life,  with  remainders 
over,  the  whole  legal  fee  is  vested  in  A.  and  the  uses  declared  upon  it  have  effect  only  as 
trusts  in  equity.  The  appointment  therefore  should  be  immediately  to  the  use  of  the  per- 
sons intended  to  take  beneficially  under  the  proposed  instrument. 

It  is  observable,  that  powers  of  leasing,  and  of  selling  and  exchanging,  are  generally 
limited  to  the  persons  to  whom  they  are  intended  to  be  given,  and  the  survivor  of  them, 
and  the  heirs  of  the  survivor;  it  is  a  necessary  consequence  of  this,  that,  if  the  power  be- 
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comet  vested  in  the  heir  of  the  survivor,  and  that  heir  is  an  infant,  the  power  cannot  be 
exercised  daring  his  minority.  By  the  act  7  Ann.  c.  19,  infant  trustees,  by  the  direction  of 
the  conrt  of  chancery,  signified  by  order  upon  petition,  are  empowered  to  convey  estates 
held  by  them  in  trust.  Bat  infants  cannot  convey  under  a  power  without  an  act  of  parlia- 
ment. To  avoid  this  inconvenience,  it  is  advisable  to  limit  the  power  in  question  to  the 
executors  or  administrators  of  the  survivor.  This  observation,  however,  is  confined  to  die 
case  of  powers,  and  does  not  extend  to  the  cases  of  trusts,  where  the  legal  estate  is  vested 
in  trastees ;  for  the  trust  should  always  follow  the  legal  estate  of  the  land,  when  it  is  con- 
veyed to,  and  intended  to  reside  in,  the  trustees.  It  should  consequently  be  vested  in  those 
persons  upon  whom  the  lands  are  intended  to  devolve.  Where  therefore  lands  are  convey- 
ed unto  and  to  the  use  of  trustees  and  their  heirs  in  trust  to  sell ;  as  the  lands  necessarily 
devolve  on  the  survivor,  and  the  heirs  and  assigns  of  the  survivor,  the  trust  should  in  like 
manner  be  limited  to  the  survivor,  his  heirs  and  assigns. 

It  often  happens  that  the  same  deed  contains  several  powers ;  and,  supposing  all  or  even 
more  than  one  of  them,  to  be  executed,  there  is,  at  least,  ground  to  argue  that,  generally 
speaking,  the  use  limited  by  the  power  last  executed,  will  take  place  of  all  the  uses  created 
by  the  powers  previously  executed}  unless  the  contrary  is  expressed  or  implied  in  the  deed. 
In  Moore,  788.  Lord  Coke  is  made  to  say,  that  if  a  tenant  for  life,  with  a  power  of  leasing, 
and  a  general  power  of  revocation,  makes  a  lease  under  his  power  of  leasing,  be  may  after- 
wards revoke  all  but  the  leases.  It  is  however  to  be  observed,  that  when  a  power  is  exer- 
cised for  a  valuable  consideration,  in  such  a  manner  as  shows  it  to  be  the  intention  and 
agreement  of  the  parties,  that  the  use  created  under  it  should  not  be  over-reached  tfy  the 
execution  of  another  power,  it  is  contrary  to  equity,  that  it  should  be  thos  over-reached, 
and,  consequently,  the  unexecuted  powers  may  be  so  far  affected,  both  at  law  and  in  equity, 
as  to  be  subject  to  the  use  created  under  the  executed  power.  To  avoid  all  disputes  upon 
these  heads,  it  is  necessary  to  express  very  clearly  what  uses  are,  and  what  usee  are  not, 
intended  to  be  over-reached,  by  the  execution  of  the  powers,  both  as  to.  the  uses  actually 
limited  by  the  settlement  itself,  and  as  te  the  uses  to  be  limited  under  the  powers  contained 
in  that  settlement.  In  a  marriage  settlement,  the  wife  and  the  younger  children  of  the 
marriage  are  principal  objects.  Unless  therefore  the  parties  intend  the  contrary,  all  the 
powers  of  charging  with  money  should  be  declared  to  be  subject  and  without  prejudice  to 
the  provisions  made  for  the  wife  and  younger  children.  With  respect  to  the  other  powers, 
the  principal  of  these  are  the  powers  of  leasing,  and  of  selling  and  exchanging.  As  it  is 
equally  for  the  benefit  of  the  persons  entitled  in  remainder  or  reversion  as  of  the  tenant  for 
lire,  that  the  estate  should  be  properly  let  out  upon  leases,  there  is  no  reason  why  the 
estate  of  the  wife,  or  any  other  person  claiming  in  remainder  or  reversion,  should  be  made 
paramount  to  the  leases.  With  respect  to  the  powers  of  selling  and  exchanging,  the  joint- 
ure of  the  wife,  and  the  portions  of  the  children,  may  be  transferred  to  the  estates  to  be 
acquired  under  those  powers,  and  to  the  money  arising  from  the  sale  of  the  settled  estate, 

,  till  the  new  estate  is  purchased :  it  is  also  to  be  observed,  that  the  sales  and  exchanges 
cannot  be  made  without  the  parents'  consent.  There  seems  therefore  no  reason  for  exempt- 
ing any  of  the  uses,  except  the  leases,  from  the  exercise  of  that  power ;  but,  with  respect 
to  the  leases,  these,  from  their  nature,  cannot  be  transferred  to  the  lands  to  be  acquired 
under  the  powers,  and  consequently  these  should  not  be  subject  to  the  powers  of  selling  and 
exchanging^  The  same  objection  lies,  in  a  certain  degree,  to  powers  of  raising  money  by 
way  of  mortgage.  No  person  would  advance  money  on  mortgages  of  this  nature,  if  they 
were  to  be  made  subject  to  the  general  powers  of  sale  or  exchange ;  and  therefore,  to  prevent 
all  doubt  on  this  head,  it  should  be  declared,  that  the  powers  of  selling  and  exchanging 
should  be  subject  to  mortgages  previously  made,  unless  it  shall  be  with  the  consent  of  the 
mortgagee ;  and  that,  in  the  case  of  such  consent,  the  lands  to  be  purchased,  or  taken  in 
exchange,  may  be  mortgaged  to  them  for  their  security. 

It  often  happens,  that  powers  are  given  to  parties  to  be  exercised  by  them,  when  in  the 
actual  possession  of  the  estate.  In  some  cases,  this  is  done  without  adverting  sufficiently 
to  the  situation  and  probable  wants  of  the  parties.  Suppose  an  estate  devised  by  the  hus- 
band to  his  wife  for  her  life,  remainder  to  her  son  for  his  life,  with  remainders  over  in  strict 
settlement;  with  powers  to  the  son,  when  in  possession,  to  jointure  and  charge  with  por- 
tions. During  the  mother's  life,  the  son  is  not  in  possession,  and  consequently  is  not  in  a 
situation  to  exercise  those  powers.  Now,  though  it  may  be  improper,  and  contrary  to  the 
intention  of  the  parties,  that  the  jointure  to  be  made  by  the  son  should  charge  the  mother's 
estate,  during  her  life,  against  her  consent,  there  can  be  no  reason  why  it  should  not  charge 
the  estate  with  her  consent ;  neither  is  there  any  objection  to  the  son's  being  enabled  to 
exercise  the  power  in  her  life-time,  provided  the  jointure  do  not  take  effect,  so  as  to  be 
payable  or  to  charge  the  estate,  till  after  her  decease.  It  seems  therefore  advisable,  that, 
in  cases  of  this  nature,  the  son  should  be  entitled  to  exercise  the  powers,  with  the  mother's 
consent,  daring  her  We,  or  to  exercise  them,  without  her  consent,  subject  to  her  life  estate. 
Sometimes,  when  the  difficulty  in  question  has  arisen,  it  has  been  attempted  to  put  the 
party  in  a  situation  4o  exeseise  the  power  by  accelerating  his  possession  of  the  estate.    In 

one  sass  this  may  be  thought  to  answer  the  object  intended ;  this  is,  where  jL  is  tenant  for 
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life  with  the  immediate  remainder,  (without  any  limitation  to  trustees,)  to  B.  for  life,  with 
a  power  to  B.  to  jointure  when  in  possession.  Here,  if  A.  surrenders  to  B.  B.  is,  to  all 
purposes,  in  possession  of  the  estate,  and  may  therefore  he  considered  to  be  in  a  situation 
to  exercise  his  powers.  But,  where  mere  is  an  intermediate  estate,  this  never  can  be  relied 
on.  If  it  is  expressed  in  the  deed,  as  it  generally  is,  that  it  shall  be  lawful  for  the  party 
to  exercise  the  power  when  in  possession  under  the  limitations,  and  there  is  a  limitation  to 
trustees  to  preserve  the  contingent  remainders,  the  first  tenant  for  life  can  in  no  wise  put 
the  second  tenant  for  life  in  possession  of  the  estate  but  by  an  actual  conveyance  of  his 
life  estate ;  consequently  the  party  will  then  be  in  possession,  not  by  virtue  of  the  limita- 
tions of  the  deed,  but  by  the  act  of  the  first  tenant  for  life.  For,  instead  of  being  tenant  in 
possession  for  his  own  life  only,  as  he  would  be,  if  he  was  in  possession  under  the  limita- 
tions in  the  deed,  he  is  tenant  in  possession  for  the  life  of  another  person,  with  a  remainder 
for  his  own  life ;  so  that  he  has  two  estates  which  are  perfectly  distinct,  and  under  the 
limitations  of  the  settlement,  he  is  only  tenant  for  life  in  remainder.  Where  these  words 
therefore  are  inserted,  it  seems  clear  the  party  is  not  in  possession  within  the  words  or 
meaning  of  the  deeds,  and  consequently  not  in  a  situation  of  exercising  his  power.  Where 
these  words  are  not  inserted,  it  may  be  contended  that  they  ought  to  be  implied. 

VII.  3.  Before  we  proceed  to  the  last  head  of  this  annnotation,  of  the  uses  notexecuted 
by  the  statute,  the  following  observations  are  offered  on  USES  OF  RENTS.  These  are 
executed  by  the  statute :  so  that,  were  lands  are  conveyed  to  A.  and  his  heirs,  to  the  use, 
intent,  and  purpose,  that  B,  or  that  B.  and  his  heirs  may  receive  a  rent,  the  rent  is  execu- 
ted. When  therefore  lands  are  conveyed  to  A.  and  his  heirs,  to  the  use,  intent,  and  pur- 
pose, that  B.  and  his  heirs  may  receive  a  rent,  the  declaration  that  B.  and  his  heira 
shall  stand  seised  of  the  rent,  to  the  use  of  C.  for  life,  with  remainders  over ;  the  rent  is 
executed  in  27.,  and  then  C.  and  the  remainder-men  take  only  the  trust  of  the  rent.  If  the 
estate  be  conveyed  to  A.  and  his  heirs,  to  the  use  that  B.  may  receive  a  rent  for  life ;  and 
after  his  decease,  to  the  use  that  his  first  and  other  sons  successively,  and  the  heirs  of  their 
respective  bodies,  may  receive  the  rent ;  these,  it  may  be  contended,  are  distinct  rents;  and 
therefore  the  rent  to  the  second  son  may  be  considered  too  remote,  as  being  a  new  rent 
limited  to  take  effect  after  an  indefinite  failure  of  the  issue  of  the  first  son.  Objections  also 
may  be  made  to  recoveries  suffered  by  the  father  and  son,  as  the  tenant  to  the  precipe 
being  made  by  the  father  he  will  not  be  seised  of  that  rent,  in  which  the  son's  entail  sub- 
sists. The  way  therefore  to  limit  the  rent  is,  to  grant  a  rent  to  a  stranger  and  his  heirs, 
that  he  may  re-grant  it  to  the  intended  uses. 

VIII.  The  remaining  subject  for  observation  is,  WHAT  USES  ARE  NOT  EX- 
ECUTED  BY  THE  STATUTE. 

VHI.  1.  As  to  tue*  created  by  units,  it  is  to  be  observed,  that  lands  were  not  devisable 
in  common  law,  otherwise  than  by  local  customs  of  particular  places,  except  through  the 
medium  of  a  previous  feoffment  to  uses.  The  cestuy  que  truet  might  dispose  of  the  use  by 
will :  the  court  of  chancery  considered  the  will  as -a  declaration  of  the  use,  and  compelled 
the  feoffees  to  convey  the  lands  accordingly.  But,  when  by  the  statute  of  the  87th* 
Henry  VIII.  the  possession  was  annexed  to  the  use,  as  the  use  thereby  became  merged  in 
the  land,  this  indirect  power  of  devising  lands  was  absolutely  lost.  The  32  and  34 
Hen.  VHI.  gave  a  power  to  devise  the  whole  of  lands  held  in  socage,  and  two-thirds  of 
land  held  by  knight's  service.  The  12  Car.  II.  converted  knight's  service  into  socage ; 
and  thus,  all  landed  property,  except  that  which  is  of  the  tenure  of  copyhold,  became 
devisable.  But;  as  the  statute  of  Uses  preceded  the  statute  of  Wills,  it  does  not  necessa- 
rily extend  to  them.  It  is  true,  that  the  statute  of  Uses  speaks  of  persons  seised  to  uses 
by  virtue  of  wills :  but  this  must  apply  either  to  those  lands,  which  Were  devisable  by 
custom ;— as,  when  a  person  seised  of  lands  devisable  by  custom,  devised  them  to  A.  and 
his  heirs,  to  the  use  of  B.  and  his  heirs :— or  to  uses  at  common  law : — as  where  a  feoff- 
ment was  made  to  A.  and  his  heirs,  to  the  use  of  B.  and  his  heirs,  and  B.  devised  the  use. 
To  uses  of  this  description  the  statute  extended ;  but  it  is  difficult  to  conceive  how  uses 
created  under  the  testamentary  power  given  by  the  statutes  of  Wills  can  be  within  the 
statute  of  Uses.  It  is  said,  that  though  the  law  will  not  force  the  operation  of  the  statute 
of  Uses  upon  devises  to  which  it  is  the  testator's  intention  it  should  not  extend ;  yet  it 
will  apply  it  to  those  cases  to  which  it  is  his  intention  it  should  extend.  This  opinion 
makes  it  depend  entirely  on  the  will  of  the  testator,  whether  the  statute  of  Uses  shall  or 
shall  not  operate  upon  the  devises  of  his  will.  Thus,  if  a  devise  is  made  to  the  use  of  A. 
for  life,  wjfh  remainders  over,  if  it  were  to  be  considered  as  a  limitation  under  the  statute 
of  Uses,  it  would  be  void,  for  want  of  a  seisin  to  serve  the  uses.  It  cannot  therefore  be 
the  testator's  intention  that  it  should  operate  under  that  statute ;  consequently  the  law  will 
not  force  it  under  that  statute,  but  leave  it  solely  to  its  effect  under  the  statutes  of  Wills. 
But,  suppose  a  devise  to  A.  and  his  heirs,  to  the  use  of  B.  and  his  heirs,  that  would  be 
good  to  give  the  legal  fee  to  B*  as  a  limitation  under  the  statute  of  Uses.  The  testator 
therefore  might  intend,  and  the  form  of  the  devise  shows  he  did  intend,  to  raise  an  use 
under  that  statute,  and  the  law,  in  conformity  to  his  intentions,  extends  its  operation  to 
the  devise*    But,  against  this  it  may  be  argued,  that  a  statute  can  never  be  considered  as 
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relating  to  any  thing  which  did  not  exist  at  the  time  of  its  passing;  and  therefore,  as  lands 
were  not  devisable  till  some  years  after  the  statute  of  Uses,  the  statute  of  Uses  cannot 
extend  to  uses  created  by  devise :  that  in  wills  the  testator's  intention  is  chiefly  considered ; 
and  as  by  a  devise  to  A.  and  his  heirs,  to  the  use  of  B.  and  his  heirs,  the  testator  shows  it 
to  be  his  intention  that  B.  should  have  the  legal  fee,  the  law  will  put  that  construction  on 
the  devise,  and  give  it  that  operation.  At  the  end  of  Mr.  Hillyard's  edition  of  Sheppard's 
Touchstone,  there  is  a  very  learned  opinion  of  the  late  Mr.  Booth  on  the  doctrine  of  uses. 
In  two  copies  which  the  editor  has  seen  of  this  opinion,  made  immediately  under  die  eye 
of  Mr.  Booth,  and  delivered  by  him  to  the  persons  in  whose  custody  they  now  are,  and  also 
in  a  copy  of  it  bequeathed  by  Mr.  Booth,  with  other  valuable  law  manuscripts,  to 
Mr.  Holliday,  the  following  note  is  added  to  iL— "  P.  S.  Powers  under  wills  are  not  like 
powers  under  conveyances  operating  by  way  of  use.  The  execution  of  a  power  under  a 
devise,  is  not  the  limitation  of  a  use;  no,  not  where  the  devise  is  to  uses :  as  where  there 
is  a  devise  to  /.  8.  and  his  heirs,  to  the  use  of  A.  for  life,  remainder  to  B.  in  tail,  with 
power  for  A,  to  limit  a  jointure,  or  lease,  or  charge ;  here  there  will  be  no  seisin  in  /.  S. 
consequently  no  such  use  in  A.  or  B.  as  is  executed  by  the  statute  of  Uses ;  consequently, 
the  execution  of  the  power  is  no  use  5  it  operates  as  a  devise  under  the  statute  of  Wills."— 
See  Popham  t>.  Bampfield,  1  Vera.  79.  Burchett  e.  Durdant,  2  Vent.  312.  Brougfatoo  r. 
Langley,  2  Salk.  679.  Gilb.  Uses,  281.-— But  whether  a  devise  to  uses  operates  solely 
by  the  statute  of  Wills,  or  b  v  that  statute  jointly  with  the  statute  of  Uses,  is,  except  where 
the  devisee  to  uses  dies  in  the  life-time  of  the  testator,  rather  a  matter  of  speculation  than 
of  use ;  as  it  is  now  settled,  that  an  immediate  devise  to  uses,  without  a  seisin  to  serve 
those  uses,  is  good ;  and  that  where  the  estate  is  devised  to  one  for  the  benefit  of  another, 
the  courts  execute  the  use  in  the  first  or  second  devisee,  as.  appears  to  suit  best  with  the 
intention  of  the  testator. 

Yin.  2.  With  respect  to  copyhold  estate*,  the  statute  of  Uses  does  not  extend  to  them,  as 
it  is  against  the  nature  of  a  copyhold  tenure,  that  any  person  should  be  introduced  into  the 
estate  without  the  consent  of  the  lord.    Gilbert's  Tenures,  170. 

VIII.  3.  With  respect  to  leases  for  years; — these  estates  are  not  executed  by  the  statute. 
But  this  must  be  understood  of  leases  actually  in  existence,  at  the  time  of  their  being 
assigned  to  the  use.  Therefore,  if  A.  possessed  of  a  lease  for  years,  grants  it  over,  or 
assigns  it,  to  B.  and  C.  to  the  use  of  D, ;  all  the  estate  is  in  B.  and  C,  and  D.  takea  only 
a  trust,  or  an  equitable  estate.  Bat  if  A.  being  seised  of  lands  in  fee,  makes  a  feoffment 
to  the  use  of  B.  and  C.  for  a  term  of  years,  this  term  is  served  out  of  the  seisin  of  the 
feoffee,  and  is  executed  by  the  statute.— It  is  the  same  if  he  bargains  and  sells  the  estate,  of 
which  he  is  seised  in  fee,  for  a  term  of  years.    Gilb.  Uses,  198.    Dyer,  369.    2  Inst.  671. 

Such  are  the  general  outlines  of  the  doctrine  of  uses ;  one  of  the  most  important  parts  of 
the  law,  as  all  the  landed  property  of  the  kingdom  is,  either  directly  or  indirectly,  regula- 
ted by  it  It  is  to  be  observed,  that  one  of  the  chief  objects,  both  of  the  legislature  ana  the 
judicature  of  this  kingdom,  in  their  regulations  upon  this  sdbject,  has  been,  on  the  one  hand, 
to  guard  against  those  restraints  upon  alienation,  which  are  incompatible  with  the  welfare 
of  a  free  and  commercial  country ;  and  on  the  other,  to  admit  of  reasonable  settlements  and 
provisions  being  made  for  wives  and  children,  and  the  general  wants  of  families.  Experi- 
ence seems  to  snow  that  they  have  accomplished  their  object.  This  fully  answers  the  ob- 
jections which  foreigners  make  to  the  nature  of  our  family  settlements,  that  we  exclude  the 
ancestor,  whose  character  is  known  to  us,  from  the  disposal  of  the  property;  and  intrust  it 
to  the  children,  with  whom  we  must  be  perfectly  unacquainted.    So  detrimental  has  an  ua- 

aualined  and  unlimited  power  of  settlement  been  found  even  in  France,  that  it  was,  under 
le  ancien  regime,  a  question  there,  whether  it  would  not  be  for  the  advantage  of  the  nation 
at  large,  that  all  settlements  and  trusts  should  be  abrogated.  This  question,  so  far  as  it 
related  to  moveables,  was  by  the  order  of  Louis  XV.  proposed  in  tne  year  1744  by  the 
Chancellor  D'Aguesseau  to  all  the  parliaments  and  superior  councils  of  France.  See  Ques- 
tions concernant  Its  Substitutions,  avec  Its  Responses  de  touts  les  Parlemsns  et  Cows  Souperaim 
du  Royaume,  et  les  Observations  de  M.le  ChanceUer  ITAguesseau  sur  les  dtts  Responses.  Tou- 
louse, 1770.  And  see  also  Commentaire  de  P  Ordonnance  de  Louis  XV,  sur  les  Substitutions, 
par  Mons.  Furgole.    Paris,  1767. 

It  is  hoped,  that  the  importance  of  the  subject  will  be  thought  a  sufficient  apology  for 
the  great  length  of  the  foregoing  note.    Lord  Chief  Baron  Gilbert's  Essay  upon  Uses  and 
Trusts,  considered  in  the  only  light  in  which  it  can  be  considered  with  justice  to  its  author, 
as  an  unfinished  sketch,  is  entitled  to  great  commendation ;  it  certainly  contains  several 
most  profound  and  learned  observations,  but  in  many  instances  is  very  detective  and  erro- 
neous.   Its  intrinsic  value  is  greatly  increased,  by  Mr.  Sugden's  recent  edition  of  it.    TV 
want  of  a  comprehensive  and  systematic  treatise  upon  uses  which  was  mentioned  in  a  for- 
mer edition  of  this  note,  is  now  supplied  by  Mr.  Sander's  Essay  on  Uses  and  Trusts.    The 
account  given  in  that  work  of  the  Doctrine  of  Uses,  as  it  stood  before  the  stat.  of  27  H.  8. 
1  particularly  interesting.    The  doctrine  of  Powers  is  exhausted  by  Mr.  Sugden's  treatise 
m  them.    Had  the  public  been  in  possession  of  these  works  before  this  annotation  was 
nitted  to  them,  it  would  not  have  been  attempted.— ^Butler,  note  231.] 
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332  Mortgage 
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ii. 

71,  2 

336  by  whom  it  may  be 
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341  Diversity  between  tender  of 

rent,  and  a  sum  in  gross 
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367 Same 

ii. 

108 

sary  to  lease  for  years 

i         630 

368  General  verdict 

ib. 

Livery  of  seisin 
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Same 

ii         126 

out  deed 

ii 

121,  22 

49  b  Livery  of  seisin  necessary  to 

385  Descents  which  toll  entry 

iii 

23 

creation  of  a  freehold  re- 

886 Same 

iii. 

24 

mainder 

ii  348-349 
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Diversity  between  a  tenant 

at   will    and    tenant  by 

copy  L  675. 

64  a  Of  homage  L    252,3 

Services,  how  divided  by  Lit- 
tleton L  244-349 
64b  Same  L  349-352 
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i.   366,260 
L  360 


Digitized  by  LjOOQIC 


TABLE  OF  PARALLEL  REFERENCE. 


13 


LITTLETON. 
sect.  Sulg'ect.  vol.        pa. 

531  Confirmation    in    law,   by 

what  words  created  ii.  517,  18 

532  Confirmation,  how  it  shall 
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made  iii.         365 
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571  Same  ii         385 
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Exception    of  faith    due  to 

other  lords 
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performed 
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What  persons  capable  of  per- 
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Who  bound  to  do  fealty 
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Duke,   marquis,   &c,    when 

created 
8ervice  of  escuage 
Voyage  royal 
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Justice 

Court  of  common  pleas 

Demurrer 
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i.     280,  I 

i         281 
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name  "  parent" 
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Construction  of  Magna  Charta, 
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continuance,  or  not 
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632  Discontinuance,  how  purg- 

Lord    entitled    to    value    of 

ed 
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638 No    discontinuance,  where 
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L 
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the  discontinuor  is  an  in- 
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fant 

iii. 
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ib. 
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i. 
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fant 
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Same 
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Same 

i. 

228 

ed 

iii. 

151 

Relief 
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642  No  discontinuance,  if   the 

Statute  of  Eliz.  against  fraudu- 

grantor is  not  in  of  the 
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i. 

316 

645  Same 

iii. 

99 
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i. 

318 

653  Same 

ib. 
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